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TITLE  XIL 

OF  ALIENATION   BT   DEED. 

CHAPTER   I. 
OF  DEEDS  OENERALLT   AND  THEIS   PARTS. 

Section  I. 
Of  Deeds  genially. 
A  DEED  is  a  written  or  printed  document  on  parchment,  pt.iilt.i9; 

vellum,  or  paper,  sealed  and  delivered,  to  prove  and  testify 

the  agreement  of  the  parties  whose  deed  it  is,  to  the  things '^»*^- 
therein  contained  (a).    A  deed  must  be  written  or  printed 
on  parchment,  vellum,  or  paper,  because  there  is  nothing  • 
else  which  is  at  once  sn  durable  and  so  little  liable  to 
alteration  (6).     1711. 

Deeds,  when  considered  with  reference  to  the  parties  to  d«ii  u« 
them,  are  of  two  kinds :  Indentures  or  deeds  inter  partes,  d^toiw  or 

'  '  daaikpall. 

and  Deeds  Poll.     1713. 

An  indenture  or  deed  inter  partes  is  a  deed  contunine  DMinitioD 

^  ^*  of  an  iadoi. 

mutual  stipulations  by  two  or  more  persons  (c).     For-  '""' 
merly,  when  deeds  were  more  concise  than  they  are  at  ^'*™ 
present,  if  they  were  made  between  two  or  more  parties,  Anoisnt 
it  was  usual  to  write  both  parte  of  which  they  were  i"'i«n'"«. 
composed  on  the  same  skin  of  parchment,  with  some 
words  or  letters  of  the  alphabet  written  between  them, 

(«>  4  Cruifle  T.  32,  c.  I,  §  lli ;  2  T.  G4  ;  Co.  Litt  .15  b.  239  a, 

BL  Com.  296 ;  1  Pres.  Bhep.  T.  60,  (c)  4  CTuise  T,  32,  c  1,  5  20 ;  8 

51,  54  ;  Co.  Lift.  35  b.  171  b.  Bl.  Com.  296 :   Bnrton.  §  140 ;  Co. 

(A)  2  Bl.  Com.  297 ;  1  Pras.  Sbep.  Litt.  2S9  a. 
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*cii"iTi^'  through  which  the  parchment  was  cut  in  acute  angles, 
~—  instar  dentium  (from  which  they  acquired  the  name  of 
indentures  or  deeds  indented),  in  such  a  mauner  as  to 
leave  half  the  words  or  letters  on  one  part  and  half  on 
Modum  iHj  the  other  (a).  Afterwards,  indenting  in  an  undulating 
'■«'  line  came  into  use,  without  cutting  through  any  words 

or  letters  at  all  (b).     And  the  practice  has  long  been  to 
cut  in  this  manner  the  first  skin  of  parchment  on  which 
a  deed  containing   mutual   stipulations   is   written  (c). 
1713. 
B™mi  for        In  ita  origin,  indenting  was  in  all  probability  a  mode 
of  identification,  by  a  comparison  of  the   parts  at  the 
point  of  indenting,  and  thus  a  guard  against  forgery  or 
fraudulent  substitution  {d).     1714. 
indtnting         Ab  practised  in  modem  times,  however,  it  can  be  of  no 
•.tamnj.     utility.     And  hence  it  was  enacted  by  the  stat.  7  &  8 
Vict.  c.  76,  8.  11,  that  it  should  "not  be  necessary  in  any 
case  to  have  a  deed  indented."     And  though  that  Act  is 
repealed  by  the  stat.  8  &  9  Vict,  c  106,  yet  by  s.  5  of  the 
latter  Act,  "a  deed  executed  after  the  1st  of  October,  1845, 
purporting  to  be  an  indenture,  shall  have  the  effect  of  an 
indenture,  although  not  actually  indented."     1716. 
oHgtiub         In  the  case  of  an  indenture,  there  ought  regularly  to  be 
f""*'         as  many  copies  of  it  as  there  are  parties ;  and  when  the 
several  parts  are  interchangeably  executed  by  the  several 
parties,  that  part  or  copy  which  is  executed  by  the  grantor 
is  usually  called  the  original,  and  the  rest  are  counter- 
parts ;  but  all  of  them,  in  law,  make  but  one  entire  deed. 
It  is  usual,  however,  for  all  parties  to  execute  every  part, 
which  renders  them  all  originals  (e).     1716. 
Daflnition        A  deed  poll  (which  is  so  called  because  not  indented, 
poiL  but  cut  in  a  straight  line)  is  not  strictly  speaking  an 

(a)  4  Craiae  T.  32,  c.  1,  §  20.  Co.  LitL  229  a.  b,  1. 

(i)  2  Bl.  Com.  296.   SCO  aluo  Co.  (d)  1  Pre*.  Shep.  T.  GO. 

LiU.229«,n.(l).  (r)  2  Bl.  Com.  296  ;   4  Cruise  T. 

{(■)  4  Cruise  T.  32.  c.  1,  §  22  ;  32,  c.  1.  ?  23  ;  1   Prw.  Shop.  T.  Gl. 


iDi.  Google 


THB  RBTKRAL  parts   OP  DllllDfl   XNOMBRATED.  7Z^ 

agreement  between  two  persons,  but  a  declaration  of  some  "^I'VI;  ',*■ 
person  or  persons  respecting  an  f^reement  made  by  him  ■  ~~~ 
or  them  with  some  other  person  or  persons  (a).     1717. 

A  deed  takes  effect  from  its  execntion,  and  not  from  ft™  """t 
the  date  of  it  (b).  And  in  the  absence  of  special  circum-  '*i'»«i'«t. 
stances  creatiog  an  equity  to  the  contrary,  where  there  <>]»tsu 
are  several  deeds,  they  operate  according  to  the  priority  J||:^^'^^ 
of  times  of  delivery,  it  being  a  maxim  of  common  law,  "'''''""'"'■ 
Qui  prior  est  tempore,  potior  est  jure  (c).    1718. 

Bad  English  will  not  vitiate  a  deed,  when  it  does  not  bui 
render  the  deed  unintelligible  (d).    1719. 

[Original  instrnmente  creating  powers  of  attorney  may,  or^t  "t 
under  the  provisions  of  stat.  44  &  45  Viet,  c,  41,  s.  53  i""™""!'" 
(Appendix),  be  deposited  in  the  Central  Office  of  the  S^^,,^ 
Supreme  Court  of  Judicature.]    1710a. 

Section  II. 
The  several  Parts  of  Deeds  enumerated. 

It  is  not  necessary  to  the  validity  of  a  deed  that  it  be  P|;-ni.T.ie. 

framed  in  any  particular  mode  whatever.    The  only  thing 

absolutdy  essential  is,  that  words  be  used  which  are 
sufficient  to  spedfy  the  agreement  and  bind  the  parties. 
But  there  are  certtun  formal  and  (eehnical  parts  in  all 
deeds  prepared  by  professional  draftsmen,  because  these 
have  been  well  considered  and  settled  by  the  wisdom  of 
sDCcessive  ages,  as  the  forms  best  calculated  to  express 
the  meaning  and  accomplish  the  objects  of  the  parties  {e). 
1720. 

These  are  :  1.  The  Date.  2.  The  Parties.  3.  The  Re- 
ntals. 4.  The  Operative  Part.  .5.  The  Parcels.  6.  The 
Habendum.    7.  The  Declaration  of  Uses.    8.  The  Decla- 

(•)  4CnUaeT.32,c,l,519;Co.  id)Tke  QMeni.Thelnhahiteit- 
Uxi.  229  a.  If  WwildaU,  d  Ad.  k  B.  649. 
(*)  2  SuRd.  Pow.  363.  (0  2  Bl.  dm.  398  ;  Co.  Litt.  7  n. 
(r)  I  Craise  T.  32,  c.  30,  9  C. 
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THE   SEVERAL  PARTS   OF  DEEDS   SKUHXRATED. 

}■  ration  of  Trusts.   9.  The  Reddendum.   10.  The  Conditions. 
~  11.  The  Provisoes,  Declarations,  or  Special  Stipulations 
appropriate  to  the  particular  transaction.    12.  The  Cove- 
nants.   13.  The  Testimonium  or  ConcluBion  (a).    14.  The 
Seals  and  Signatures.    15.  The  Attestation.    16.  The  Re- 
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the  year  of  the  reign  of  the  Sovereign  as  well  as  the  ^"''Jf* 
year  of  our  Lord,  but  the  modem  practice  is  only  to 
mention  the  year  of  our  Lord.    1726. 

The  date  may  be  placed  either  at  the  beginning  or  at 
the  end.  In  deeds  indented,  it  is  now  usvially  placed  at 
the  b^inning,  and  in  deeds  poll  at  the  end  (a).    1727. 

A  deed  is  good,  though  it  mention  no  date,  or  though  Nodst^or 
it  have  a  false  date,  i.e.,  a  date  which  is  not  the  date 
of  it6  deUveiy,  or  an  impossible  date,  as  the  30th  of 
February ;  provided  the  real  day  of  its  being  dated  or 
delivered  can  be  proved  (6).  In  nuch  a  case,  it  will  take 
effect  from  the  time  of  its  delivery  (c).     1728. 

The  date  mentioned  in  the  deed  is  not  conclusive,  Bi^Ct 
even  against  the  parties,  unless  perhaps  it  be  made  so 
by  inrolment  (d).    But  a  deed  is  presumed  to  have  been 
executed  at  the  date  expressed  in  it,  unless  the  contrary 
be  shown  (e).    1729. 


Section  IV. 
0/  the  Parties. 
With  respect  to  the  parties  to  a  deed,  they  are  either  pT.iii.T.ii, 

active  or  passive.      Those  who  do  the  act  which  is  to '■ 

accomplish  t^e  object  of  the  deed  are  the  active  parties :  aiuwutiva 
thoee  in  whose  fayour  the  act  is  done  are  the  passive 
parties.  The  former  are  distinguished  by  the  termination 
or  in  their  designations,  the  latter  by  the  termination  ee. 
Thus,  parties  who  grant,  lease,  or  release,  are  the  active 
parties,  and  are  called  the  grantors,  lessors,  and  releasors ; 
and  those  to  whom  lands  are  granted,  leased,  or  released, 
are  the  passive  parties,  and  are  called  (he  grantees,  leasees, 
or  releasees  (/).     1730. 

(a)  4  Croiae  T.  32,  c.  20,  §  2.  Co.  Litt.  46  b. 

(*)  3  BL  Com.  304.  (li)  Burton,  g  626. 

(c>  2  Bl,  Com.  301 :  4  Cruise  T.  («)  Burton,  %  419. 

32,c.  20,{4i  1  Pna.  Sbe^  T.  se  i  (/)  Bee  4  Croiw  X.  32, □. 20, §  7. 
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'^'      All  those  who  have  any  estate,  right,  title,  or  iotere-st 
—  whatever,  either  at  law  or  in  equity,  in  that  which  is 
the  subject  matter  of  a  deed,  must  necessarily  be  parties 
to  it,  if  they  are  to  be  bound  by  it  (a).     1731. 

Even  ucidor  the  old  law,  a  person  may  take  an  estate 
in  remainder  by  a  deed  to  which  he  ib  not  a  party,  and 
"  when  the  person  to  whom  the  remainder  is  limited  eaters 
OQ  the  land,  he  then  becomes  bound  to  perform  the  con- 
ditions contained  in  the  deed  (b).  A  power  of  attorney 
may  also  be  given  by  indenture  to  a  person  who  is  not 
named  as  a  party  (c).  And,  even  under  the  old  law,  if 
no  person  is  named  in  the  premises,  one  who  is  named 
for  the  first  time  in  the  habendum  may  take  an  imme- 
diate estate ;  but  if  any  other  person  was  named  in  the 
premises  as  grantee,  no  new  grantee  could  be  added  in 
the  habendum  in  an  indenture,  unless  in  correction  of  an 
evident  cleiical  mistake,  or  except  by  way  of  remainder 
or  by  way  of  use  (d).    1732. 

But  by  the  stat  7  SzS  Vict.  c.  76,  s.  11,  it  was  enacted 
"  that  any  person,  not  being  a  party  to  any  deed,  may 
take  an  immediate  benefit  under  it  in  the  same  manner 
m  he  might  under  a  deed  poll."  And  although  that 
statute  was  repealed  by  the  stat.  8  &  9  Vict.  c.  IOC,  yet 
by  s.  .5  of  the  latter  Act,  it  is  enacted  that  "  under  an 
indenture,  executed  afler  the  first  day.  of  October,  1S45, 
an  immediate  estate  or  interest,  in  any  tenements  or 
hereditaments,  and  the  benefit  of  a  condition  or  covenant 
respecting  any  tenements  or  hereditaments,  may  be  taken, 
although  the  taker  thereof  be  not  named  a  party  to  the 
same  indenture."     1733. 

With  respect  to  the  arrangement  of  the  parties,  the 
active  parties  should  be  named  before  the  passive  parties ; 
(a)  i  Cnme  T.  32.  c  2.  §  3.  (if)  9  Jarm.  ft  Byth.  by  Sweet 

(A)  4  CniiBc  T.  32,  c.  2,  g  3 ;  Co.  87 ;  4  Cruise  T.  32,  c.  2,  §  3 ;  anil 
Litt.  831  a;  Burton,  §  442.  c.  20,  §  Q7,  69,  71 ;  BurliDii,  §  442; 

(c)  Burton,  §  442,  u.  1  Pres.  Shep.  T.  76. 
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the  legal  owner  before  the  equitable  owner;   the  free- '^a'^*^  i*' 

bolder  before  the  termor;  (hose  who  have  estates  before 

those  who  have  mere  rights ;  the  vendor  after  all  the 
other  active  parties;  the  purchaser  before  the  partiea 
on  his  behalf.  For  the  sake  of  perspicuity,  if  the  same 
perooDs  are  made  parties  in  different  charactera  (e.^.,  both 
as  beneficial  owners  and  as  trustees),  they  should  be 
named  as  parties  of  as  many  different  parts  as  they 
sustain  different  characters ;  and  the  same  rule  is  to  be 
observed  if  any  of  the  parties  are  to  take  estates  or  to 
receive  benefits  under  different  characters  or  in  different 
modes  (a).  But  the  rule  of  law  does  not  require  tiiis  or 
any  other  arraogement  of  the  parties  (6).     1734. 

The  parties  to  a  deed  ought  to  be  described  by  their  ^'^'J'*'™ 
proper  Chtistian  wid  surnames,  their  rank,  profession,  p*"*"- 
and  place  of  residence.  But  if  the  description,  however 
imperfect,  is  sufficient  to  distinguish  the  person  described 
from  all  others,  it  will  be  good.  Nihil  fadt  error  Dominiu 
cum  de  corpore  constat  (c).  And  where  a  party  to  a  deed 
is  named  by  different  Chiistian  names  in  different  partn 
of  the  deed,  parol  evidence  is  admissible  to  show  by 
whom  the  deed  was  executed  (d).    1736. 

If  several  join  in  a  deed,  uid  some  are  able  to  make  wh«»H.m<i 
such  a  deed,  and  some  are  not  able,  the  deed  is  deemed  IIIlJ"""™ 
to  be  the  deed  of  the  former  alone  (e).  If  there  are  two 
grantees,  and  one  of  them  only  is  capable,  the  person 
who  is  capable  wilt  take  the  whole  exclusively,  if  they 
were  to  be  joint  tenants,  because  joint  tenants  take  per 
mie  et  per  tout ;  but  only  an  aliquot  part,  if  they  were 
to  be  tenants  in  common,  because  tenants  in  common 
take  per  mie  only.     But  in  a  gift  to  persons,  as  a  class, 

(u)  Martin's  Conveyancer'n  Re-  Uurton,  g  629. 

oital  Book,  2.j  :  9  Jarm.  i  Bylh.  Ijj  (_d)  Th»  Queen  v.  The  Juhabitanti 

Sweet,  204,  <■•/  We^dale,  6  Ad.  k.  E.  649. 

(S)  3  Prea.  Con»eyancing.  419.  (r)   1   I'res.  Shep.  T.  81—3;   1 

(e)  i  Crowe  T.  32,  c.  20,  §  10 ;  CniiBe  T.  32,  c  20,  §  8. 
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'•  as  tenants  in  common,  those  who  are  capable  will  take 

~  the  entirety  (a).     1736. 

>»  All  persons  (hat  may  be  grantors  may  be  grantees. 
And  some  who  cannot  grant  or  give,  may  yet  take  or 
receive  (&).     1737. 

A  person  bom  deaf  and  dumb  is  not  tJiereby  incapaci- 
tated to  execute  a  deed  or  will,  if  he  has  sufficient  under- 
standing to  give  evidence  of  his  assent,  either  by  his  own 
signs,  or  by  signs  with  the  assistance  of  ui  interpreter. 
And  he  might  have  acknowledged  a  fine  or  suffered  a 
recovery  (c).  But  persons  who  are  bom  blind  as  well  as 
deaf  and  dumb,  as  they  have  always  wanted  the  common 
inlets  of  understanding,  are  incapable  of  contracting  or 
making  a  gift,  lease,  grant,  or  will  (d).     1736. 

If  a  gift  or  grant  of  goods  is  made  to  the  church- 
wardens or  to  the  parishioners  of  Dale,  by  those  words, 
it  seems  this  gift  is  good,  and  tbe  churchwardens  will 
take  to  the  use  of  the  parish  (e).  But  in  general  if  a 
grant  of  land  is  made  to  the  churchwardens  or  to  the 
parishioners  or  to  the  inhabitants  of  Dale,  or  if  a  grant 
is  made  to  the  commoners  of  such  a  waste,  or  to  tbe  lord 
and  his  tenants,  these  are  not  good  grants :  for,  although 
these  persons  are  capable,  yet  they  are  not  capable  by 
these  names  (/).     1739. 

1  [With  respect  to  conveyances  made  after  the  31st  of 
December,  1881,  it  is  enacted  by  stat  44  &  45  Vict.  c.  41, 
s.  50  (Appendix),  that "  Freehold  land,  or  a  thing  in  action 
may  be  conveyed  by  a  person  to  himself  jointly  with 
another  person  by  the  like  means  by  which  it  might  be 
conveyed  by  him  to  another  person ;  and  oiay  in  like 
manner  be  conveyed  by  a  husband  to  his  wife,  and  by 

(o)  1  Pres.  Shep.  T.  71,  81—2,  (rf)  3  Jarm.1  Byth.  by  Sweet, 

237.  23 ;  Co.  Litt.  8  a. 

(6>  3  Fres.  Shep.  T.  235.  (0  2  Pres.  Shep.  T.  237. 

(o)  3  Jarm.  &  Byth.  by  Sweet,  (/)   1  Pres.   Shop.  T.  237;  see 

22.  iaira,  Part  IV.  T.  1,  Ch.  8. 
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]&  wife  to  her  husband,  alone  or  jointly  with  another 'JT;,"J;'J;'^^ 
person.     1738a. 

Formerly,  when  a  person  had  authority  as  attorney  ^J^"^ 
to  do  any  act,  as  to  enter  into  (m  agreement,  he  must 
have  done  it  in  the  name  of  the  person  who  gave  the 
authority,  and  not  in  his  own  name,  or  as  his  own 
act  (a).  And  if  an  attorney  covenanted  in  his  own  name, 
for  himself,  tus  heirs,  etc.,  it  was  hie  personal  covenant, 
although  he  was  described  in  the  instrument  as  covenant- 
ing for  and  on  the  part  of  his  principal  (b).  But  now  by 
virtue  of  stat.  44  &  45  Vict.  c.  41,  s.  46  (Appendix),  ike 
donee  of  a  power  of  attorney  may,  if  he  thinks  fit, 
execute  or  do  any  assurance,  instrument,  or  thing  in 
and  with  his  own  name  and  signature  and  bis  own  seal, 
where  sealing  is  required,  by  the  authority  of  the  donor 
of  the  power ;  and  such  assurance,  instrument,  or  thing, 
is  as  effectual  in  law,  as  executed  or  done  in  and  with  the 
name,  signature,  and  seal  of  the  donor.]    1740. 


SBcmoN  V. 
0/"  the  Recitals. 
Recitals  are  statements  made  in  a  deed,  with  theviewut'FT.iii.T.12. 

showing  what  are  the  interests  of  the  parties,  the  characters '■ — 

in  which  they  are  made  parties,  and  the  objects  to  he  ^^ 
effected.  In  the  case  of  title  deeds,  recitals  are  also  in- 
serted for  the  purpose  of  rendering  the  deed  a  constituent 
part  of  the  evidences  of  ownership,  by  stating  the  facts 
on  which  its  own  validity  depends,  and  referring  to 
preceding  deeds  which  afibrd  information  respecting  the 
title,  and  narrating  all  such  circumstances  as  have  taken 
place  since  the  execution  of  the  last  instrument,  so  as 

(o)  1  Jann.  &  Byth.  by  Sweet, 
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^-  to  tumish,  on  the  documents  themselves,  a  continuous 
'  history  and  explanation  of  the  title  (a).     1741. 

The  recitalti  of  a  deed  are  a  key  to  its  true  construction, 
where  it  is  expressed  in  language  that  admits  of  doubt, 
not  where  the  operative  part  is  clear  (b).  And  hence 
where  there  is  a  particulai-  recital  in  a  deed,  and  general 
words  of  release  or  conveyaoce  are  afterwards  inserted, 
the  generality  of  the  words  will  be  qualified  by  the 
recital  (c).     1742. 

The  recital  of  an  agreement  does  not  create  a  covenant 
where  there  is  an  express  covenant  to  be  found  in  the 
witnessing  port  relating  to  the  same  subject  matter  (d). 
174211. 

Bacitals  are  never  evidence  as  against  persons  who  are 
not  parties  to  the  deed  (e).     1743. 

[But  it  is  enacted  by  stat.  37  &-  38  Vict.  c.  78,  a  2 
(Appendix),  that  "  recitals,  statements,  and  descriptions 
of  facts,  matters,  and  parties  contained  in  deeds,  instru- 
ments. Acts  of  Parliament,  or  statutory  declarations, 
twenty  years  old  at  the  date  of  the  contract  shall, 
unless  and  except  so  far  as  they  shall  be  proved  to  be 
inaccurate,  be  taken  to  be  sufficient  evidence  of  the  truth 
of  such  facta,  matters,  and  descriptions"  (/).]     1743a. 

Where  a  circumstance  is  recited  aa  a  fact  which  proves 
to  be  false,  though  the  intention  of  the  parties  may  be 
founded  on  the  mistake,  the  conveyance  stands  good  at 

(a)  See  Martin's  Conveyancer's  Burton,  §  530 ;  9  Jann.  i:  Byth.  by 

Becital    Book,   lotiodnction,   and  tJwcct,  617;   So'/e-  r.  Blwk,  13 

Appeodil ;   9  Jann.   k,  Byth.  by  Com.  B.  652  ;  Itoelie  v.  Lord  Ken- 

Sweet,  2i6  ;   i  Cruise  T,  33,  c.  20.  'ingtcH,  2  K.  &  J.  753,  768—771  ; 

§  23.  Jen.%eT_  v.  Jmnurr,   L.    B.    1    Eq. 

ib)  Bailey  1.Llly!|d,b^^ae.Zm•.  361. 

Mather  v.  JPraier.  2  K.  &  J.  536 ;  (rf)  Darccn  i.  Tredrccll,  L.  E.  18 

ChUders  V.  Eardley,  28  Beav.  648  ;  Ch.  D.  359  (Ap.). 

6hryn t.  Xeath  Canal  CB.,h.  B.  3  (e)  I  Jann.  ti  Bytb.  by  Sweet, 

Ei.209;  JtoKeav.  Tredii!rU,h.Vi.  121. 
18  Ch.  D.  (Ap.)  354. 

(*)  4  CruiBe  T.  32,  c.  19,  §  IS ; 
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law  (a).  But  io  some  cases  the  mistake  may  be  rectiiied  ^;,|'/'^''/' 
in  equity  (b).  A  mis-iecital  of  a  former  grant  will  not  in- 
v^date  a  deed ;  neitiier  will  a  mis-recital  of  the  estate  of 
the  grantor  in  the  laud,  or  of  the  date  of  the  deed  by  which 
he  acquired  the  land,  render  the  deed  invalid  (c).  An  ex- 
cepUou  or  qualification  occurs,  however,  in  tiie  case  of  an 
assignment  of  the  parcels  comprised  in  a  recited  lease, 
where  the  lease  is  recited  as  beuring  date  "  on  "  a  certain 
day  (and  not  "  on  or  about "  a  certain  day),  and  the  date 
is  mis-redted;  for  in  soch  a  case,  although  in  equity 
Uie  mistake  might  be  corrected,  in  certain  cases  at  least, 
yet  at  law  there  would  be  no  valid  assignment,  because, 
there  being  no  such  lease  in  existence,  it  would  be  an 
assignment  of  that  which  did  not  exist  (<£).     1744. 

A  person  cannot  be  required  to  execute  a  deed  con- 
taining incorrect  recitals  (e).     1746. 

A  mortgacee  cannot  refuse  to  execute  a  deed  of  recon-  ouinun  at 
veyance,  on  the  ground  that  it  contains  no  recitals,  if 
all  persons  intereated  in  the  property  concur  in  it  (/). 
1746. 


Section  VI. 
Of  the   Operative  Fart. 
After  the  recitals,  if  any,  or  after  the  commencement,  p- 
if  there  are  no  recitals,  comes  the  witnessing  or  operative  ~ 
part.    It  is  called  the  witnessing  part,  because  it  begins, 
in  case  there  are  no  recitals,  with  the  word  "  witnesseth," 
or,  if  there  are  recitals,  with  the  words,  "Now  this  inden- 
ture wifcnesBeth,"  or,  in  the  case  of  a  deed  poll,  with  the 
words,  "  Now  know  ye,  and  these  presents  witness,"  or 
"Now  these  presents  witness."    It  is  also  called  the 

(a)  Burton,  $  538.  Sweet,  2S8— 9. 

(6)  Brwke  t.  Sasne,,  L.  R.  t>  (e)  Jiartiegv.£uTtait,L.R.S<:h. 

Uq.  2b.  Ap.  see. 

(c)  4  Cruise  T.  32,  e.  20,  §  23.  (/)  HartUy  v.  BvTton,  L.  B. 

li)  6ee   2   Jarm.  k   Byth.    by      3  Ch.  Ap.  366. 
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^"M' 6^'  operative  part,  because  it  atatee  what  in  done  or  intended 

to  be  done  by  the  deed,  and  for  what  consideration,  by 

whom,  and  to  or  in  favour  of  whom ;  and,  if  the  conside- 
ration is  a  pecuniary  one,  the  payment  of  it  is  mentioned 
in  this  part    1747. 

Vntil  of  late  years  it  was  the  practice  to  use  operative 
words  of  the  past  tense,  as  well  as  of  the  present :  as 
"  Hath  granted,  and  Doth  grant."  Bat  the  past  tense  is 
now  usually  omitted.  The  pracUce  of  using  it  originated 
with  charters  of  feoffinent,  which,  before  the  Statute  of 
Frauds,  were  a  mere  record  of  the  livery  by  which  the 
estate  had  passed.  Its  adoption  in  other  cases  was  gene- 
rally inaccurate  as  well  as  useless  (a).  [The  word  "grant " 
is  now  unnecessary  (6).]     1748. 


Section  VII. 
0/  the  Parcels  or  Subject. 
I.    The  Parcels  or  Subject  generally. 
Pr.iii.T.is,      The  civil  division  of  the  kingdom  was  originally  into 

'■ counties,  hundreds,  and  vills,  tithines,  or  townships ;  for 

diirtdau.  parishes  were  divisions  only  m  reference  to  ecclesiastical 
afiairs,  of  which  the  common  law  took  no  notice.  But  in 
process  of  time  parishes  became  divisions  in  reference  to 
civil  matters  (c),  and  it  is  now  the  constant  practice  to 
describe  property  as  situate  in  a  certain  parish  and  county. 
1748. 
oid.gsneni,  Old,  general,  or  vsgue  descriptions,  particularly  those 
^^i"       of  copyholds,  wtU,  in  most  cases,  pass  the  lands  which 

have  regularly  been  held  under  them  (d).    1760. 
suunguis       Where  land  has  been  described  in  preceding  deeds  as 
of  a  certain  estimated  quantity,  that  estimated  quantity 

(fl)  Seo4JMm.i[Byth.bySweet,  (<-)  i  Cruise  T.  32,  o,  20,  §  32. 

3R;  9Juiii.JcB;th.b;6neet,638;  (iQ  Rugd.   Condse    View,  231; 

Watk.  ConT,  3td  ed.  by  Prest.  les.  WaUrpark  i.  FiniteU,  7  H.  L.  Cas. 

(fr)  See  infra,  par.  ISTift.  6oO,  660,  684. 
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should  be  stated  for  the  purpose  of  identifying  the  land  '^'"'Jt'' 
with  the  land  which  is  the  subject  of  those  deeds:  but    "        "  , 
when  the  estimated  quantity  aad  the  actual  quantity 
differ,  the  latter  should  also  be  stated  (a).    1761. 

Where  a  deed  would  work  a  forfeiture  of  property,  if  ^JJ^J^jga 
it  were  held  to  include  that  property  under  its  general  Z^',^ 
terms,  there  the  Court  will  not  impute  to  the  parties  aa  '  *"*•""*■ 
intention  to  pass  such  property  (b).    1762. 

In  conveyances,  after  describing  the  thing  conveyed,  it  SlS^ 
is  usual  to  add  the  general  words,  as  they  are  termed,  )|^,^|^U^ 
that  is,  an  enumeration  of  the  incidents,  accessories,  and  ^bl«t 
appurtenuices  thereto.     Formerly,  at  least,  it  was  also  ^^i^ 
the  general  practice  to  add,  "  all  the  reversion  and  rever- 
sions, remunder  and  remainders,"  etc.     But  this  clause 
is  unnecessary,  and  where  there  is  no  particular  estate  it 
is  obviously  inapplicable ;  and  therefore  by  many  prac- 
titioners  it  is  always   omitted  (c).     After   this   clause, 
where  inserted   or  after  the  general  words,  where  the 
reversion  clause  is  omitted,  follow  tiie  words  "  all  the 
estate,  right,  title," etc.,  and  sometimes  "all  deeds,  papers, 
and  writings"  (d).     1763. 

[With  reference  to  the  general  words,  and  the  estate 
clause  included  by  implication  in  conveyances  made  after 
the  31st  day  of  December,  1881,  see  stat.  44  &  45  Vict. 
G.  41,  SB.  (i  and  63  (Appendix).]    17638. 

When  anything  is  granted,  all  the  means  to  attain  it  and  uwu  to 
all  its  fruits  and  effects,  incidents,  and  accessories  are  also  t>>*^^ 
granted,  and  will  pass  inclusively,  by  force  of  the  grant  of  S^dSJuT 
the  thing  itself,  without  the  woi-d  appurtenances  or  any  ISJtH*"" 
similar  words.  Cuicunque  aliquid  conceditur,  conceditur 
etiam  et  id  sine  quo  res  ipsa  non  esse  potuit  («).  Thus,  by 

{«)  B  J»rm.  &  Byth.  by  Sweet,  73.  43r,, 

19.  (d)  As  to  which,  see  9  Jarm.  k 

(J)  Be  Walnf"*  ?WM/»,3Drewry  Byth.  by  flweet,  88, 

16S.  (<■)  1  Preii.  Shep.  T.  89 ;  4  Cniige 

(c)  9  Jann.  &.  Bjtb.  by  Sweet,  T.  32,  c.  20,  §  30. 
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^m!'i'I' 7?"  *  demise  of  land,  a  right  of  way  appurtenant  to  it  will  pass 
•  to  the  lessee,  without  being  mentioned  («) ;  and  by  the 

grant  of  a  piece  of  ground,  is  granted  a  way  to  it,  i.e.,  all 
usual  ways ;  and  if  there  is  no  usual  way,  then  a  way  of 
necessity  will  pass.  By  the  grant  of  trees,  is  granted  the 
power  to  cut  them  down,  and  take  them  away,  unless  the 
right  of  cutting  is  restrained,  so  as  to  preserve  them  for 
ornament  or  for  other  purposes.  By  the  grant  of  mines  is 
granted  the  power  to  dig  them ;  and  by  the  grant  of  fiflh  in 
a  pond,  is  granted  power  to  come  upon  the  banks  and  fish 
for  tJiem  (6).  By  the  grant  of  arable  land,  the  common 
appendant  thereunto  will  pass.  And  so  by  the  grant  of  a 
house,  the  estovers  appendant  thereto  will  pass  (c).  And 
it  has  been  held,  that  a  garden  usually  occupied  with  a 
house  will  pass  by  a  conveyance  of  the  house  "  with  the 
appurtenances  thereunto  belonging,"  though  in  the  condi- 
tions of  sale  it  was  expressly  excepted  (d).  That  which  is 
parcel  or  of  the  essence  of  a  thing,  and  is  still  belonging  to 
the  same,  passes  by  the  grant  of  the  thing  itself,  although 
at  the  time  of  the  grant  it  be  actually  severed  from  it  (e). 
Those  things  that  are  inseparably  incident  to  others  are  not 
grantable  without  the  things  to  which  they  are  so  incident. 
And  therefore  common  appendant  to  land  is  not  grantable 
without  the  land  itself ;  and  common  of  estovers  appendant 
to  a  house  is  not  grantable  without  the  house  itself ;  nor  is 
common  appurtenant  which  is  measured  by  levancy  and 
couchancy  or  any  other  terms  applicable  to  the  farm.  But 
common  appurtenant  for  a  certain  number  of  sheep,  etc.,  is 
.  severable  (/).    1764. 

(a)  ahull  T.  &lmiit^,  16  C.  B.      w&Bbeldtbatlandcannotbeappur- 
(N.8.)S1,91.  tenant  to  Und :  and  tbat  "nppnr- 


(A)  1  Pres,  Shep.  T.  89.  tenances  "  only  include  incorporeal 

(i-)  I  Prea.  Shep.  T.  89.  beredit«inents,  such  an  riRhts  of 

(li)  Dor  d,  Airrfon  T.  Webiter,  12  y"^,  etc,,  uid  not  additional  land 

Ad.  i:  K.  U2.    Bnt  see  fyUt^i'  v.  (e)  1  Pren.  Shep.  T.  90. 

Pifltford,  M   Beav.  676,  wbeie  it  (/)  2  Prea.  Shep.  T.  240, 
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A  grant  is  void  for  uDcertainty,  if  the  sabject  matter  of  '^""' ,*■ 
it  is  neither  certain  in  the  first  instance,  nor  can  be  ren-  ^^^^^^^ 
dered  certain.  Certainty  in  the  first  instance  is  not  aeces-  ^tS?"" 
saiy ;  for  the  maxim  is  "  Id  certum  est,  quod  certum  reddi 
potest."  Hence  a  grant  of  so  many  trees  as  may  be 
reasonably  spared  is  void.  But  a  gnuit  of  so  many  trees 
as  A.  shall  tiiink  fit  is  good ;  for  it  may  be  rendered  certain 
by  his  determination  (a).  So  if  a  giant  is  made  of  several 
difierent  things  in  the  disjunctive,  this  grant  may  be  made 
certun  and  complete  by  the  election  of  the  grantee,  or  by 
the  act  of  the  grantor  in  performing  the  grant  (b).  So  if  a 
person  having  the  reversion  of  four  acres  of  land  grant  the 
reversion  of  two  acres,  this  is  a  good  grant,  to  be  rendered 
certain  and  complete  by  election.  But  election  must  bo 
made  in  the  lifetime  of  the  grantor  and  of  the  grantee  (e), 
1756. 

Where  the  words  of  original  designation,  or  the  first  and  EimnKHu 

^'  "  d«ori|ittoiL 

principal  words  of  description,  are  erroneous,  the  thing 
wrongly  designated  will  not  pass  (d).  But  where  land  is 
generally  but  erroneously  reputed  to  be  in  a  particular 
parish,  and  forms  a  part  of  a  farm  which  ia  in  that  parish, 
it  will  pass  under  a  devise  of  all  the  testator's  lands  in  that 
parish  (c).  With  respect  to  words  of  description  super- 
added to  words  of  original  designation,  they  may  either  be 
words  of  qualification  or  words  of  demonstration  (/).  And 
where  the  superadded  words  are  completely  incorporated 
with  the  preceding  words  of  original  designation,  so  as 
naturally  and  almost  necessarily  to  form  a  restriction,  they 
are  words  of  qualification,  and,  if  erroneous,  vitiate  the 
description  and  the  grant  itself.  Bat  if  there  are  any 
parcels  to  satisfy  the  terms  of  restriction,  they  will  have 

(a)  2PreB,  Shep.  T,  250.  (e)  Aiutee  r. Nelam,  1  Hurlat.  & 

(*)  2  Pres.  Shep.  T.  2B1.  Norm.  286. 

(c)  2  Free.  Shep,  T.  2S0.  (/)  Xartgr  v.  Lawrencf.  2  D.  J. 

(^)  Btirton.  ^  562;  4  Cmiite  T.       k  S.  261. 
32,  c.  20.  i  69. 
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"cm  "'^  t!"  ®ff^  in  restraining  the  operaticm  of  the  grant  within  the 
~  '  extent  of  the  terms  of  restriction.    If  the  superadded  words 

are  not  so  incorporated  with  the  preceding  words,  hut 
appear  to  constitute  an  additional,  independent,  particular 
description  of  that  which  is  with  sufiScient  certainty  de- 
scrihed  by  the  preceding  words,  they  are  words  of  demon- 
stration, and,  if  erroneous,  will  be  rejected  (a).  Thus,  if  a 
person  grants  "  all  his  lands  which  he  had  by  the  grant  of 
J.  S.  in  D.,"  the  grant  will  not  pass  any  other  lands  in  D. 
than  those  which  he  had  of  the  grant  of  J.  S.  But  if  a 
person  grants  all  his  lands  in  D.,  which  lands  he  had  by 
the  grant  of  J.  S.,  all  his  lands  in  D.  will  pass,  though  he 
had  them  not  by  the  grant  of  J.  S.  And  so  if  he  grants  all 
his  lands  in  D.  called  N.,  which  was  the  estate  of  J.  S., 
there  the  lands  called  N.  pass,  though  they  never  were  the 
estate  of  J.  S.  So  if  the  grant  is  of  "  all  that  my  house  in 
the  occupation  of  J.  8.,  in  St  Andrew's  parish,"  whereas 
in  truth  it  is  in  the  paiish  of  K,,  but  in  the  occupation  of 
J.  S.,  it  seems  this  grant  is  good  to  pass  the  house.  But 
if  it  is  of  "  all  that  my  bouse  in  St.  Andrew's  parish  in 
Holbom,  in  the  occupation  of  J.  S.,"  and  in  truth  it  is  in 
another  parish,  but  in  his  occupation,  this  grant  is  not  good 
to  pass  the  house;  because  the  first  term  of  the  description 
is  false  (6),  The  words  which  come  after  a  "  videlicet "  or 
"  that  is  to  say,"  can  neither  enlarge  nor  restrain  the 
preceding  description,  though  they  wUl  explain  it,  if 
ambiguous  (c).  1766. 
Efltatof  Where  general  words  are  preceded  by  a  specification  or 
■oidiof.  enumeration  of  particulars,  the  general  words  will  not, 
<*"«•«•  without  the  help  of  other  words,  be  construed  to  signify 
anything  of  a  higher  order  or  more  importance  than  what 
is  before  expressed  (d),  but  will  be  held  to  denote  only 

(a)  See  i  CruiSe  T.  32,  c  20,  §  Dnddi,  L.  R.  2  Eq.  S19. 

fi6,  60—62  ;    Burton,  §   560,  6G3,  (6)  2  Pres.  Shep.  T.  247—8. 

&64  :  2  PreB.  Shep.  T.  247 ;  Ecann  (c)  Burton,  g  SGS. 

V.  Aitgell,  26  Benv.  202  ;  Pedlen  v.  (_d)  Barton,  %  GS?— 8. 
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things  ejusdem  generis,  upon  the  principle  of  the  maxim,  ^;,|'i' ^Vf" 
noscitur  a  sodis.    But  where  something  is  excepted  which       " 
is  not  ejosdeni  generis,  it  shows  that  the  general  words  are 
not  to  be  understood  in  this  restricted  sense  (a).    1767. 

"  General  wwds  in  a  grant  must  be  restricted  to  that 
which  the  grantor  had  then  power  to  grant,  and  will  not 
extend  to  anything  which  he  might  subsequently  ac- 
quire "  (6).     1768. 

[As  to  what  general  words  are  included  in  conveyances  SSJI^ 
of  land,  buildings,  or  a  manor,  see  Stat.  44  &  45  Vict,  S^'^ 
c  41,8.  6  (Appendix).]  1768a.  J?1I^. 

n.  Particular  Sv^ects  of  Property,  and  the  Words  by 
which  they  pass  in  a  Deed. 

lAud,  in  the  legal  signification  of  the  term,  compre-  i-«"i- 
hends  the  aur&ce  and  substance  of  the  earth  under  all 
circomstancea,  and  everything  permanently  fixed  or  inci- 
dent to  it,  so  as  to  include  every  kind  of  ground,  soil,  or 
earth  whatever;  as  meadows,  pastures,  woods,  moors, 
waters,  marshes,  furzes,  heaths,  and  all  castles,  houses, 
and  other  buildings  thereon,  and  mines  and  fossils  under 
it,  and  articles  fixed  to  the  soil  by  the  owner  thereof  (c). 
And  it  comprises  land  in  reversion  or  remainder,  as  well 
as  land  in  possession  {d).  A  grant  of  all  a  person's  lands  or  ah  laud.  1 1 
goods  passes  not  only  what  he  is  solely  seised  or  possessed 
of,  but  also  what  he  is  jointly  seised  or  possessed  of,  as 
far  as  respects  his  share :  for  verba  generaliter  dicta  gene- 
raliter  interpretaoda :  qui  omne  dieit,  nihil  excipit.  And 
so  e  converso,  if  two  persons  join  in  a  grant  of  all  their 
lands  or  all  their  goods,  this  will  pass  their  several  as  well 
aei  their  joint  properiiy  (e).     1769. 

(n)  ItUok  v.  Oaitial,  3  D.  M.  &  (c)  1  CnuMi  T.  32,  <:.  20,  §  42  ; 

G,  96S ;  Booie  v.  lord  SetuUglm,  Burton,  g  42  ;  ifatker  t.  Prater,  2 
2  E.  ft  J.  7S3.  771—3  -,  see  intra,  E.  Ji  J.  G3G  )  and  see  supra,  par.  3. 
PU  III.  r.  15,  Ch.  3,  8.  2.  (rf)  Burton,  §  661. 

(i)6irtf.jrcU>(*,L.J.,mfweA  (s)  1  Pres.  Shtp.  T.  90. 

*.  XUaei,  L.  B.  S  Ch,  Ap.  667. 

VOU   11.  B 
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h!'i,'I*t!'     ^y  t'l'^  conveyance  of  a  farm,  a  messuage  or  principal 

~^  dwelling-house  will  pass,  and  all  arable  land,  meadow, 
pasture,  wood,  etc.,  thereto  belonging  or  therewith  occu- 
pied <a).     1760. 

ISl!"»itt       ^''^  word  messuage  is  synonymous  with  dwelling-house ; 

l^^piirto-  J^n(J■  a  grant  of  a  messuage  or  bouse  with  the  appurtenances 
will  not  only  pass  a  house,  but  all  buildings  attached  or 
adjuining  to  it;  as  also  its  curtilage,  garden, and  orchard, 
together  with  the  close  in  which  the  house  is  built,  or 
pleasure  grounds  adjoining  and  belonging  to  it.  But  if  a 
greater  quantity  of  land  has  been  usually  occupied  with 
the  house,  it  will  not  pass  (6).    1761. 

tcigo.  By  the  grant  of  a  cottage,  a  small  house  with  its  curtilage 

passes.  And  the  term  mayalso  comprise  a  garden  (c).  1762. 

HOT  If  a  person  grants  his  manor,  and  does  not  say  in  what 

parish  it  lies,  this  is  a  good  grant  of  all  the  manor.  But 
if  it  lies  Id  different  parishes,  and  some  are  mentioned, 
but  others  are  omitted,  no  part  of  the  manor  lying  in  the 
parishes  not  mentioned  will  pass  (d). — The  word  manor 
has  a  very  extensive  signification ;  for  even  without  the 
word  appurtenances,  it  will  pass,  1.  All  the  demesnes, 
that  is,  all  the  lajids  whereof  the  lord  is  seised  within  the 
manor ;  and  also  the  freehold  of  all  the  lands  held  by  copy- 
holders or  otbei'  customary  tenants,  together  with  all  the 
wastes.  But  demesnes  previously  granted  in  fee  do  not 
become  a  part  of  the  manoragaiu,  on  a  repurchase  of  them 
by  the  lord  (as  they  would  if  they  escheated  to  him) ;  and 
therefore  they  do  not  pass  by  a  devise  of  the  manor  prior 
to  such  repurchase  (e),  2,  All  the  services ;  such  as  fealty, 
suit  of  court  rentd,  etc.  3.  All  courts  baron,  courts  leet, 
with  the  fines  and  perquisites  annexed  thereto ;  and  all 

(a)  i  Cruise  T.  32,  c  20,  $  41  ;  (d)  1  Pre8.  Shep,  T.  94. 

Burton,  §  64B ;  I  Ptea.  Sbep,  T.  93.  (i)  3  Prei  Step.  T,  248 ;  1  Pres. 

(»)  4  Cruise  T.  32,  c  20,  §  40 ;      .Shep.  T.  99. 
Burton.  §  G46 ;  1  Pres.  8b«p.  T.  94  ;  (r)  Delaeliafoii  v.  Uelaehereit, 

Co.  Liu.  SO  b  ;  A«  Midland  Ry.       11  BJ^  Ca*.  63. 
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uiher  t'ranchises  that  are  parcel  of,  or  appendant  to,  the  ^cii!'i''n 
manor  at  tbe  time  of  the  conveyance.  4.  Advowsons 
appendant  (a), — Lands  held  in  fee  simple  of  a  manor  are 
not  considered  as  parcel  of  the  manor,  although  the  rents 
and  services  issuing  out  of  such  lauds  are  parcel  of  the 
manor  (b). — Although  many  manors  have  been  dentroyed, 
yet  they  still  continue  to  be  called  manors,  though  in  fact 
they  are  only  reputed  manors ;  and  a  reputed  manor  will 
pass  in  a  deed  by  the  word  manor  (c).     1763. 

The  grant  of  a  rectory,  will  pass  the  bouse,  tbe  glebe,  K«u.rj. 
tbe  tithes  and  offerings  belonging  to  it.    And  the  grant  viomp 
of  a  vicar^e,  will  pass  as  much  as  belongs  to  it ;  as  the 
Ticarage  house,  etc.  (d).     1764. 

A  t<^  is  the  site  of  a  house  which  has  been  pulled  Toft, 
down  (e).    1766- 

A  grant  of  the  profits  of  land  carries  the  land  itself  (/).  ^<^*^ 
1766  a. 

Trees,  grass,  and  com,  growing  upon  the  ground,  fruit  t™". j 
upon  the  trees,  and  wool  upon  the  sheep's  back,  may  be  ""i- 
granted  as  distinct  interests  from  the  things  on  which  they 
grow  (g).  But  a  lessor  for  life  or  years  cannot,  as  against 
his  lessee  for  life  or  years,  give  or  grant  the  trees  growing 
on  the  ground  comprised  in  the  lease,  without  the  licence 
of  his  lessee,  unless  they  are  first  cut  down  by  the  lessee, 
or  some  other  person,  or  unless  they  are  excepted  out  of 
the  lease  (h).    1766. 

Mines,  if  actually  opened,  are  corporeal  hereditamente  luun. 
and  may  be  made  the  subjects  of  conveyance  by  livery. 
And   an   interest  in    mines    unopened  may  exist  inde- 
pendently of  any  estate  in  die  surface  of  the  laud  (i) .     But 

(a)  i  Cruiae  T.  32,  c.  20,  5  3t,  37  ;  (/)  Burton,  §  6*7  ;  Co.  LitL  *  b. 

1  Pres.  Sbep.  T.  92.  (j)  1  Freij.  Sbep.  T.  96 ;  2  Pres. 

Cb)  4  Cruiae  T.  32,  c.  20,  §  3S.  Hhop.  T.  241 ;  Bmton,  g  1162. 

(e)  4  Cruise  T.  32,  c.  SO,  $  S«  ;  (<t)  3  Pcce.  Shep.  T.  344. 

npa,  p«.  ITSte.  (>)  Barton,  $  1161 ;  1  Pras.  Shcp. 

(rf)  1  ftM.  Shep.  T.  94.  T.  90,  96. 

(e)  Burton,  §  (46. 
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"ch!"'^  t!'  ^^^  ^^^  itself  will  pass  by  the  name  of  a  "  mine,"  in  a 
conveyance  adequate  for  that  purpose  (a).     1767. 

Water.  fiy  &  grant  of  water,  the  land  which  is  covered  by  the 

water  will  not  pass,  but  only  the  right  of  fishing  in  that 
water.  A  piece  of  water  should  be  granted  by  the  name 
of  BO  many  acres  of  land  covered  with  water.  But  the  word 
stagnum  or  pool  will  pass  both  tiie  water  and  the  land  (b). 
1768. 

i^miaindw.       A  reversion  may  be  granted  by  the  name  of  a  remainder ; 

uoiu.  Qj  f^  remainder  by  ilxe  name  of  a  reversion  (c).     By  the 

grant  of  an  acre  of  land,  or  of  any  other  thing  by  the  name 
whereby  it  is  called,  the  reversion  thereof  will  pass,  if  the 
grantor  have  no  more  than  a  reversion  (d),     1769. 

iii»re.  The  word  share,  even  in  a  deed,  may  embrace  accruing 

as  well  as  origintd  shares  (e).     1770. 

:k.iiini„uH,  A  grant  of  common  for  all  beasts  is  not  a  grant  of 
common  for  goats,  pigs,  and  such  other  beasts  and  cattle 
as  are  not  commonable.  But  it  is  otherwise  if  the  grant 
is  of  common  for  all  manner  of  beasts  (/).     1771. 

vuim.  The  word  "  warren  "  does  not  pass  an  estate  in  the  soil, 

unless  the  context  of  the  instrument  shows  that  to  be  the 
intention  (g).     1772. 

Liivtmoiu.  A  conveyance  of  the  estate  itself  in  respect  of  which  an 
allotment  is  subsequently  awarded  includes  the  right  to 
the  aUotraent  (k).  1773. 

iaeuutty.       Under  a  mortgage  or  aale  of  a  factory  or  mill,  with  "the 
steam  engines,  etc.,  and  all  other  the  machinery,  fixtures, 
and  effects,  fixed  up  in,  or  attached,  or  belonging  "  thereto, 
(ay  Burton,  g  54S.  L.   R.  4   Ch.   Ap.   562 ;   6   H.    L. 

<6)  i  Cruiso  T.  32,  c.  20,  §  49  ;  2       223. 
BI.  Com.  m,  19  ;  Burton,  g  650 ;  (&)  1  Jann.  k  Byth.  b/  Rveet. 

Co.  Litt.  i  b.  79,  80. 

(c)  3  Pres.  Shep.  T.  249.  Ah  to  the  force  and  meaning  of 

(rf)  2  Pres.  Shep.  T,  243,  many  other  tenns  besides  those 

(e)  Zhe  d,  Cli/t  <r.  Sirkhiad,  4       noticed  in   this  work,  which  are 
Kzch.  110.  used  to  describe  parcelG,  especially 

(/)  1  Pres.  Shep.  T.  9fi.  in  old  deeds,  see  Co.  Litt.  4  b— 6  a. ; 

(j)  Kerl  Beanehamp  v.  Winn.      1  Pres.  Shep.  T.  98—97. 
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it  has  been  held  that  the  mortgagee  or  purchaser  only  ^"J'^'y^" 
takee  such  machinery  as  essentially  belongs  to  it,  and 
necesBarily  forms  a  part  of  it,  whatever  may  be  the 
purpose  to  which  the  mill  may  be  applied,  and  not 
machinery  merely  fitted  up  in  it,  such  aa  looms,  the  legs 
of  which  were  let  into  loom  foots  sunk  into  the  pavement 
without  &8tening  (a).     1774. 

m.  Exceptions, 

Of  course  an  exception  cannot  be  of  the  whole  thing 
granted,  nor  of  a  part  of  a  thing  which  is  not  granted. 
And  if  it  is  of  part  of  a  thing  granted,  or  of  a  thing 
connected  with  a  thing  granted,  it  must  be  of  such  a  part 
or  thing  as  is  severable  from  the  thing  granted,  and  not 
an  inseparable  interest  or  incident  It  must  also  be  of  a 
thing  of  that  nature  that  it  may  be  held  by  itself,  and 
that  he  who  excepts  may  retain  it  (6).  Hence,  if  a  manor 
is  granted  excepting  the  court  baron,  or  if  land  is  granted 
excepting  the  common  appendant  thereto,  these  exceptions 
are  void :  for  no  lord  except  the  lord  of  the  manor  can 
hold  the  court ;  and  no  one  except  the  owner  of  the  land 
can  have  right  to  this  species  of  common  (c).     1776. 

An  exception  must  not  be  such  as  is  repugnant  to  the 
grant.  Hence,  it  must  not  be  such  as  would  utterly 
subvert  the  grant,  by  taking  sway  all  the  benefits  of  it : 
as  if  a  manor  or  land  were  granted,  excepting  the  profits 
thereof.  Nor,  upon  the  same  principle,  may  it  be  such 
as  would  be  an  exception  of  that  which  is  in  terms  speci- 
fically granted.  But,  subject  to  these  qualifications,  it 
may  be  of  one  thing  out  of  anotlier  thing  granted,  or  of 
a  particular  thing  out  of  a  class  of  things  or  ^gregate 
granted  (cf).  Thus,  if  a  person  grants  all  his  horses  except 
his  white  horse,  this  is  good  exception  of  the  white  horse, 

{fl)H«tfSiiur»iT.£iy,2.HBeav.413.  (o)  1  Pres,  Shep,  T.  79 ;  4  CruiRc 

(J)  4  Crnige  T.  32,  c.  20,  §  6fi  :  1       T.  32,  c.  20,  $  36. 
Pres.  Shep.  T.  78,  79.  (rf)  See  1  Pres,  Shep.  T.  78,  79. 
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^"[■^- j^  if  he  has  three  horses  and  one  of  them  is  white  ;  but  if 
he  haa  only  two  horses,  tWa  exception  is  repugnant  to 
the  terms  of  the  grant,  and  void.  So,  if  a  person  grants 
his  house,  chambers,  and  shops,  excepting  his  ahops,  this 
18  a  void  exception.  So  if  twenty  houses  or  twenty 
manors  are  granted,  excepting  one  of  them,  this  exception 
is  repugnant  to  the  grant,  since  the  exception  negatives 
the  right  to  one  of  those  things  which  are  specifically 
comprehended  in  the  grant  (a).     1776. 

On  a  conveyance  of  an  estate,  the  grantor  may  by  apt 
words  reserve  to  himself,  or  rather  may  except,  the 
minerals,  with  power  to  get  them  in  a  way  which  will 
destroy  the  surface.  To  do  this,  however,  he  must  so 
frame  the  reservation  or  exception  as  to  show  clearly 
that  he  is  to  have  such  power  (b).     1777. 

An  exception  may  be  made  out  of  an  exception,  or  a 
saving  out  of  a  saving  (c).     1778. 


SExrrrOK  VIII. 
0/"  f/ie  [[abp.ndum. 


T.ni.T.ii,      The  office  of  the  habendum  is  to  point  out  what  estate 
— — —  or  interest  is  granted.     But  this  is  frequently  and  now 
abendudi.   ugQally  doue  in  the  premises  as  well  as  in  the  haben- 
dum {d).    And  where  the  estate  or  interest  is  pointed  out 
in  the  premises,  the  habendum  is  not  essential, and  in  the 
majority  of  deeds  is  useless  («) ;  and  in  a  surrender  or  a 
release  of  right,  it  is  inappropriate  {/).     1779. 
nterstiie        As  it  is  a  rule  that  where  two  parts  of  a  deed  are 

(a)  1  Pres.  Shep.  T.  78,  79.  T.  74. 

(i)  Uertv.  ffiH,  L.  R.  7  Ch.  Ap.  (<■)  H  Jarin.  &  It.rtli.  I.t  Swret, 

Ii!l9.  46U  ;  Rnrtmi,  §  TilG. 

(c)  1  I'res.  Shep.  T.  78.  n.  (R8).  (J)  2  Jann.  &  Bytl..-  hy  Sn-oct, 

(d)  2  Bl.  Com.  298  ;  1  Pn>8.  Shep.  170. 
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abeolately  repugnant  and  irreconcilttble,  the  latter  shall  be  ^""V 
rejected ;  bo,  where  the  habendum  ia  repugnant  to  and  h,b«ndiin. 
irreconcilable  with  the  premises,  and  the  estate  limited  in  |^l^"" 
the  premises  is  capable  of  taking  effect,  the  habendum 
is  void,  and  the  grantee  will  take  the  estate  ^ven  in  the 
pivmises ;  unless  the  estate  limited  by  the  habendum  is 
lai^r  than  the  estate  given  in  (he  premises,  in  which 
case  the  habendum  will  prevail ;  because,  according  to 
another  rule  of  law,  a  deed  is  to  be  construed  most 
strongly  against  the  grantor  (a).     IVSO. 

Where  the  habendum  is  not  irreconcilable  with  the  jJJJjJI^UJII 
premises,  but  is  capable  of  being  regarded  as  explanatory  ^n,'!^"," 
of  the  premises,  it  will  be  so  construed  (b),    1781. 

To  illustrate  these  rules,  if  land  is  given  in  the  premises  niD>tn< 
to  A.  and  his  beirs,  habendum  to  A.  for  life  or  years, 
the  habendum  is  utterly  repugnant  and  void.  But  if  land 
is  given  in  the  premises  to  A.  for  life,  habendum  to  him 
and  his  heirs,  be  will  take  the  greater  estate  given  by  the 
habendum,  i.e.,  an  estate  in  fee  (c).  Again,  if  lands  are 
given  in  the  premises  to  A.  and  his  heirs,  habendum  to  him 
and  the  heirs  of  his  body,  he  will  only  take  an  estate  tail ; 
because  the  habendum  is  considered  to  explain  the  kind  of 
heirs  meant  in  the  premises  (d).  And  so  where  a  tenant 
in  fee  conveyed  lands  to  H.,her  heirs  and  assigns,  to  hold 
to  H.  and  her  assigns  for  the  life  of  G.,  the  habendum,  ao 
far  as  regarded  the  words  "for  the  life  of  G.,"  explained  the 
premises,  so  as  to  make  the  persons  designated  by  the 
word  "  heirs "  take  as  special  occupants,  and  not  as  heira 
by  descent;  but  so  far  as  regarded  the  words  "to  H.  and 
her  assigns,"  the  habendum  was  rejected  :  because  those 

(a)  See  4  Cniise  T.  32,  c.  20,  4  (e)  4Crni9c  T.  3a,p.20,  §76,84: 

Tfr— T7,  M  ;  9  Jarm.  k  Byth.  by  9  Jarm.  &  Byth.  by  Sweet.  S4. 

Sweet,  86;   I   Pres.  Shep.  T.  113:  (rf)  4  Cniise  T.  32,  c.  20.  §  81  ;  4 

Co.  Litt.  2»9a.  CniinoT.  32,0.21,5  16;   SJarrn.* 

(ft)  «ec  4  Cniiw  T.  32.  c.  20,  §  Byth.  by  Sweet,  84 :   1  PtPf.  Shep. 

79—84  ;  eJann.&Byth.bySweet,86  T.  113 ;  Co.  Litt.  21  r,  n.  (2). 
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^'.^T;"*  words  were  contrary  to  the  premises,  as  they  would  make 
the  estate  on  tie  death  of  H.  in  G.'a  lifetime  personal 
aasets  by  virtue  of  the  statutes  29  Car.  2,  c.  3,  a.  12,  and 
14  Geo.  2,  c.  20,  s.  9  (a).     1782. 

The  habendum  will  be  regarded  as  explanatory  of  the 
premises,  instead  of  inconsistent  therewith,  where  tiie  pre- 
mises do  not  at  all  express  the  quantity  or  kind  of  interest, 
but  the  habendum  expresses  the  quantity  or  kind  of  in- 
terest, and  denotes  a  different  quantity  or  kind  of  interest 
from  that  which  by  construction  of  law,  in  the  absence  of 
any  controlling  clause,  the  grant  in  the  premises  would 
give.  Thus,  where  a  grant  is  made  to  a  person  in  the 
premisea,  without  any  words  indicative  of  the  quantity  of 
interest  he  is  to  take,  but  an  express  estate  for  years  is 
limited  in  the  habendum,  the  habendum  will  be  held  to 
explain  the  premises,  so  that  he  will  take  an  estate  for 
years,  instead  of  an  estate  for  life,  which  would  have 
passed  by  construction  of  law,  but  for  the  habendum  (b). 
And  where  a  lease  is  made  to  two,  habendum  to  the  one 
for  life,  remainder  to  the  other  for  life,  they  take  accord- 
ing to  the  habendum  (c).  And  so  where  a  lease  is  made 
to  two  persons,  habendum  the  one  moiety  to  the  one, 
and  the  other  moiety  to  the  other,  the  habendum  makes 
them  tenants  in  common;  whereaa  by  construction  of 
law  they  would  otherwise  have  taken  as  joint  tenants 
by  the  premises  (d).  1783. 
Hhsn  Where  the  premises  and  the  habendum  limit  estates  of 

And  bmbeu-  different  kinds,  and  they  are  capable  of  distinct  and  several 
»  nnni  operation,  and  appear  to  have  been  intended  so  to  operate, 
n^aS™°o(  ''^^y  will  be  construed  accordingly.  Thus,  if  lands  are 
""*"■  given  in  the  premises  to  a  person  and  the  heirs  of  hia 
body,  habendum  to  him  and  his  heirs,  if  there  are  circum-. 

(flj  See  1  Prea.  Shep.  T.  113 ;  /)<*      32,  c,  20,  §  80. 
d.   ntnmU  T.   SteeU,  4  Ad.  k  E,  <r)  Co.  Litt,  183  b. 

(N.  8.)  663 ;  and  supra,  par.  1438.  id)  Co.  Litt.  183  h  ;  4  Craise  !■ 

(ft)  Co,  Litt,  183  a  ;  i  Cruise  T.       33,  c.  20,  5  83. 
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BtoDcee  ahowing  such  an  intention,  be  will  take  an  estate  '^'.'{'.I's^' 
tail,  with  a  remainder  in  fee  (o).    1784. 

Although  the  babendum  will  fail  to  qualify  the  pre-  '"'"^^li 
miaes,  where  it  cannot  be  regarded  as  explaining  them,  ^;^^" 
yet  the  estate  limited  in  the  premises  may  be  cat  down  ^^'iH^tiw 
by  the  fact  that  the  use  declared   is  not  co-extensive  '^^ 
with  the  estate  given  in  the  premises,  but  is  only  com- 
mensurate with  the  estate  limited  in  the  habendum. 
Thus,  if  land  were  given  to  A.  and  his  heiis,  habendum 
to  A.  for  life,  to  the  use  of  A.  for  life,  A.  would  take  no 
larger  estate  than  an  estate  for  life,  and  the  ulterior  une 
would  result  to  the  grantor  (6).    1786. 

A  new  subject  matter  cannot  be  added  in  the  babendum.  ^n  ■°i>j«t 
But  an  exception  may  be  contained  iu  the  habendum  (c).  £,f|||^,uu 
1786. 

Sometimes  there  are  two  or  more  crants  and  only  one  twot  uon 
habendum.    This  form,  though  sufficient  in  point  of  law,  ^'"J^^ 
is  an  incorrect  mode  of  preparing  a  deed.     In  other  in-  f]i!^'^^a„ 
stances  there  is  one  clause  of  grant  with  several  haben-  '"*™''"""- 
duma    This  form  is  perfectly  correct  and  even  requbite, 
when  it  is  necessary  or  convenient  to  introduce  real  and 
personal  property,  or  property  held  for  different  estates, 
in  one  and  the  same  clause  of  grant ;  as  in  the  case  of 
property  in  the  West  India  Islands,  or  of  freehold  and 
leasehold  lands  intermixed  (d).     1787. 


Section  IX. 
Of  the  Resertation  {e). 
A  reservation  is  a  clause  inadeed,  whereby  the  grantor  •^"'•^-'^ 
or  lessor,  in  respect  of  the  grant  or  lease,  reserves  to  bira-  '^^^^ — 

(a)  Co.  Litt.  2\h;\  Cnuse  T.  32,  4  CnaBe  T.  32,  c.  20,  5  73. 

c.  20,  (  86—87.  (rf)  1  PrB'.  Shep.  T.  74.    Soc  9 

(»)  9  Jum.  ft  BTth.  by  Sweet,  Jarm.  h  Bjth.  by  Sweet,  130. 

86.  (f)  See  Pwt  I.  Tit.  2.  Ch.  2,  s.  2, 

(c)  9Jsrm.  &  Byti.  bj  Sweet,  87;  on  Bents. 
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iii'V'^Sf'  ^^'  *"■ '°  ^"'"^  '***°^  *^  ^^  '""^  ^'^  *^*  ^^>  ^^^  °***'  *^  * 

;  stranger,  some  money,  chattel,  or  service,  and   not  anj- 

""•  part  of  tlie  thing  granted  or  leased  or  of  tlie  estate 

created,  nor  a  privilege  annexed  to  the  property  (a).  1786. 
I  bj  mar.-      If  a  person  conveys  to  another,  on  condition  that  he 
•tnuigvr,    shall  render  to  a  stranger  a  yeai'ly  rent ;  and  if  he  fail 
of  payment  thereof,  that  then  it  shall  he  lawful  for  the 
grantor  to  enter,  this  is  a  good  condition  for  payment  of 
an  annual  sum  in  gross,  but  it  is  void  as  a  reservation  of 
a  rent  (6).     1788. 
ihiortof        That  which  is  reserved  as  rent  must  he  certain,  or  at 
"""  ""'■  least  reducible  to  a  certainty  by  either  party  (c).     1790. 
If  a  person  grants  land,  yielding  for  rent,  money,  com, 
a  horse,  spurs,  or  a  rose,  this  is  a  good  reservation ;  but  if 
the  reservation  were  of  the  grass  or  of  the  vesture  of  the 
land,  or  of  a  common,  or  of  other  profit  or  benefit  to  be 
taken  or  enjoyed  from  or  upon  the  land,  such  a  reserva- 
tion, considered   as  a  rent,  would   be  void  (d).     Rent, 
heriot,  suit  of  court,  and  suit  of  mill,  if  purported  to  be 
reserved,  are  strictly  reservations;   but  the   liberty  of 
hawking,  bunting,  fishing,  and  fowling,  is  not  legally  a 
reservation  or  exception,  but  a  privilege  granted  to  the 
lessor,  though  words  of  reservation  and  exception  are 
used.     Trees,  mines,  and  quarries,  purported   to  be  ex- 
cepted  and  reserved,  are  exceptions,  not  reservations;  for 
an  exception  is  of  a  part  of  the  thing  granted  (e).     A 
man  cannot  grant  an  estate,  and  reserve  a  part  of  the 
estate ;  or  make  a  feoffment  in  fee,  and  reserve  a  lease 
for  life  (/).     A  reservation  is  commonly  said  to  be  a 
reserving  of  a  new  thing  issuing  out  of  the  property  (g); 
(a)  See  Ca  Litt,  47  a;   I  Pres.  (J)  1  Pre«.Shep.T.  80;  3  CntiBe 

Shep.  T.  80;  4  Cruise  T.  32,  c,  24,       T.  28,  c.  1,  §  3;  Co.  Litt.  142  a. 
§  1  i   2  Bl.  Com.  299  i  enierUim  (c)  Dof  d.  Dmglai  t.  Leei,  2 

T.  JKcAanfn,  4  Hurl.  &  Norm.  277 ;      Ad.  It  K.  706. 
S  Hurl.  *  Norm.  458.  (/)  1  Pres,  Shep.  T.  79. 

{*)  Litt.  g  3iB— 6;  Co.  Litt.  818».  (g)  1  Pres.  Shep.  T.  80 ;  4  Cruise 

ie)  3  Croiae  T.  28,  c.  1,  §  8.  T.  32,  c.  24,  g  1 ;  2  Bl.  Com.  299. 
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but  the  above  examples  show  that  it  need  not  strictly  ^"'■^l,^ 
be  either  a  new  thing  or  a  thing  issuing  out  of  the  ~" 
property.     These   expressions   only  mean   that  it  must 
not  be  a  part  of  the  property,  like   an  exception,  nor 
a  privilege  annexed   to   the  property,  like   a  right  of 
sporting.     1791. 

A  person  may  reserve  one  rent  for  one  year,  and  |J^^ 
another  rent  for  another  year:  as  lOs.  for  one  year,  and  ™"* 
20fl,  for  another  year ;  or  a  rent  to  be  paid  at  the  end  of 
every  second  or  third  yeai-,  and  no  rent  for  the  other 
years;  or  one  kind  of  rent  for  one  year,  and  another 
kind  of  rent  for  another  year  (a).  And  there  may  be 
several  reservations  of  several  rents  in  the  same  con- 
veyance. But  where  there  is  one  reservation  of  rent  in 
gross  at  first,  though  it  be  afterwards  divided  and  severed 
into  different  parts,  yet  it  will  he  one  entire  rent  (b)- 
Thus  if  a  person  grants  Uie  manors  of  A.,  B.,  and  C„ 
rendering  £3,  viz.,  for  A.  208.,  for  B.  208.,  and  for  C.  20s., 
this  is  a  good  reservation ;  but  in  this  case  the  rent  is 
entire,  for  the  word  "  videlicet "  cannot  divide  one  rent 
into  several  (c).     1782. 

If  a  conveyance  or  lease  is  made  rendering  rent  to  the 
heiis  of  the  grantor  or  lessor,  this  reservation  is  void, 
because  the  rent  is  not  reserved  to  himself  first;  for 
this  mode  of  reservation  would  make  the  heirs  pur- 
chasers, and  the  right  to  the  rent  would  be  distinct 
from  tiie  reveraion  (d).     1783. 

Except  in  the  case  of  leases  under  statutes,  it  i.s 
generally  most  advisable,  especially  when  leases  are 
made  by  virtue  of  powers,  not  to  specify  to  whom  the 
reservation  is  made;  for- then  the  rent  will  be  annexed 
to  the  reversion,  and  belong  to  the  person  for  the  time 

(fl)  I  Hrea.  Shep.  T.  Kl ;  3  rmisc  {r}  1  Pren.  Shep.  T.  81. 

T.  28.  c.  1.  §  3.  (d)  1  Pras.  Shtp.  T.  flO ;  Co.  Litt, 

(ft)  3  Crniiw  T.  27,  c.  1,  $  38,  30.      31.1  b. 
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^a.Ii'^  being  entitled  to  the  reversion  (a),  even  where  there  is 
DO  mention  of  the  term  for  which  the  rent  is  to  be  paid 
(6).  A  reservatioD  is  always  taken  most  in  favour  of  the 
grantee  or  leasee,  and  against  the  grantor  or  lessor.  And 
therefore,  if  the  reservation  is  only  to  the  grantor  or 
lessor,  or  to  him  and  his  assigns,  without  naming  his 
heirs,  executors,  or  administrators,  this  reservation  will 
continue  only  for  his  lifetime  (c).  It  is  said  that  if  a 
lease  la  made  of  a  term  of  years,  reserving  rent  to  the 
lessor  and  his  heii-s,  it  ^11  determine  by  the  death  of  the 
lessor ;  for  the  heir  cannot  have  it,  as  he  cannot  succeed 
to  tlie  estate,  it  being  only  a  chattel ;  and  the  executor 
cannot  have  it,  there  being  no  words  to  carry  it  to  him 
(d).  On  the  other  hand,  it  is  said  that  if  a  grantor  or 
lessor  seised  in  fee  reserves  rent  to  himself,  his  executors 
or  assigns,  the  rent  shall  continue  only  for  his  life ;  be- 
cause it  cannot  be  taken  by  the  executors,  though  named, 
as  they  are  not  privies  in  estate ;  and  it  cannot  he 
claimed  by  the  heir,  inasmuch  as  he  is  not  named,  while 
the  grantor  or  lessor  himself  and  his  executors  are 
named  (e).  But  where  a  rent  was  reserved  to  the  lessor, 
his  executors,  administrators,  and  assigns,  yearly  during 
tlie  term,  it  was  resolved  that  it  should  go  to  the  heir  of 
the  lessor  (/).  Where,  however,  no  reversion  is  left  in 
the  lessor,  and  the  rent  is  reserved  to  his  executors, 
administrators,  and  assigns,  it  will  go  to  them  and  not 
to  the  heir  (j).     1784. 

(a)   1    PrcB.  Shep.   T.  80,   115;  (rf)  3  Cruise  T.  38,  c.  1,  g  38. 

Walk.   Conv.  3rd    ed.    by   Prest.  (f)  Co.  Litt.  47  a;  1  Pre*.  Shcp. 

166—7,177;  Co.Litt.47a.  T,  81,  115;  3  CrniBe  T.  2H,  c.  I, 

(6)  1  Prea.  Shep.  T,11E.  §38. 

(c)  Co.  Litt.  *7  B ;  1  Pres.  Shop.  (/)  3  Cruise  T.  28,  c.  1 ,  5  39, 

T.  144  ;  3  Cruise  T.  28,  c.  1,  g  38.  (?)  3  Cniise  T.  28,  c  1,  §  40. 
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Section  X. 

OJ  the  Covenants  (a). 

A  covenant  is  a  clause  in  a  deed  whereby  a  person  pt.iii.t.is, 
engages,  in  terms  or  in  effect,  that  a  certain  thing  [a  — '  '  "    ' 
tme,  or  has  or  has  not  been  done,  or  shall  or  shall  not 
be  done  (6).     1796. 

I.   Cor:enarUs  generally. 

A  covenaDt  can  only  be  created  by  deed,  but  it  may  be  ^,^^^ 
either  by  deed  poll  or  by  indenture  (c).     1796.  d^*"^ 

By  the  old  law,  a  person  not  named  as  a  party  could  ^'^^Jj 
not  be  a  covenantee  under  an  indenture.  But  he  might  """k™- 
covenant  with  a  party  to  the  indenture.  And  he  might 
be  a  covenantee  in  a  deed  poll  {it).  And  now  by  the 
stat  8  &  9  Vict  c  106,  s,  5, "  under  an  indenture  exe- 
cuted after  the  Ist  October,  1845,  the  benefit  of  a  covenant 
respecting  any  tenements  or  hereditaments,  may  be 
taken,  although  the  taker  thereof  be  not  named  as  a 
party  to  the  A&me  indenture."     1797. 

Generally,  where  a  condition,  as  regards  the  matter  of  votd  cov^- 
it  is  good  or  bad,. a  covenant  comprehending  the  aame 
matter  is  good  or  bad  also  (e).  This,  for  instance,  J8  the 
case  with  covenants  in  restrunt  of  trade  (/}.  A  covenant 
not  to  carry  on  a  particular  trade  within  the  cities  of 
London  and  Wentmiustev,  or  within  tiUO  miles  from  the 
iisine,  Ls  good,  »o  far  as  it  relates  to  London  and  West- 

(■)  8tx  infrm,  Fart  in.  T.  12,  Barton,  §  10S9. 

Ck  5.  8.   I,   aa  to  covenants  in  (d)  SheKord'B  Real  Proi,  AcW, 

pOTchaic-deeds.     And  oa  t«  relief  6th  ed.lidfi ;  Oheitcrjifld,  rtr.,  Gil- 

for  breach  of  corenanta  or  con-  Hety  Co.  v.   HairlAat,  3  Hurl.  ^ 

ditiom  in  leaiM,  Bce  stat,  U  &  4B  Colt.  677. 

Vict.  c.  41,11.  14,  in  Appendix.  (k)  I   Prw.  Shep.   T.   163.  164. 

(*)  l^ee  2  Bl.  Com.  304  ;  1  ?t«».  As  to  good  and  bad  conditionti,  hl-o 

."^bep.  T.   160.   16a.   and    remarks  snpm,  par.  198  et  seq. 

infim.  (/)  Catt  v.  TmrU,  L.   B.  4  Ch. 

(0  4  Cruise    T.  93.  c.  2S,  g    3  Ap.  654. 
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^h'i''^" lo"  ""'"ster,  but  void  tm  to  the  rest,  as  unreaaonably  leatric- 

'■ tive  (a).     1798. 

porfom-  When  no  time   ia  limited  for   the  performance  of  a 

covenant,  it  must  be  done  within  a  reasonable  time  (b). 
17»0. 
Where*  Where  lands  are  conveyed  by  indenture  to  two  persons, 

^B*"       and  one  of  them  does  not  seal  the  deed,  yet  if  he  enters 
"oilout''     upon  the  land  and  accepts  the  deed  in  other  respects,  he 
^^Ic      will  be  bound  by  the  covenants  contained  in  it.     And 
«i«2^     where  an  estate  is  limited  to  a  person  for  life,  with  a 
remainder  to  another  who  ia  not  a  party  to  the  deed,  if 
the  remainderman  enters,  he  will  be  bound  by  the  cove- 
nants contained  in  the  deed  (c).    1800. 

II.  Express  and  Implied  Counants. 
Covenants  are  either  express  or  implied.  1801. 
wfaatHoidB  No  particular  words  are  necessary  to  constitute  an  ex- 
^^H^'  press  covenant.  But  in  order  to  create  a  covenant,  there 
must  be  an  intention  to  create  such  an  obligatioit,  so  as 
to  give  a  right  of  action  for  the  breach,  and  not  merely 
to  impose  a  condition  or  to  make  a  quali6cation  {d).  A 
recital  may  amount  to  a  covenant.  And  cases  have  arisen 
where  the  words  "upon  condition,"  "shall,"  "it  is  agreed," 
etc.,  have  been  held  to  import  a  covenant  (e).  Where 
words  occurring  at  the  begiooing  of  a  sentence  are  con- 
ditional, and  have  the  effect  of  a  condition,  they  will  not 
be  construed  to  make  a  covenant.  And  yet  if  words  of 
condition  and  words  of  covenant  are  coupled  together 
in  the  same  sentence  (as  "provided  always,  and  it  is 
covenanted,"  or  the  like),  in  such  cases  the  words  may 

(a)  flr«*  V.  iVttir,  13  M.  &  W.  Wi->fdy.  Ci'ppvr  MiMri' Cb.,7Cotd. 

695.     See  sapra,  par.  234.  B.  906  ;  H  Cam.  B.  428 ;  Farrall 

(fr)  4  Cruise  T.  32,  c.  3G,  %  12.  v.  BUditch,  G  C.  B.  (N.   8.)  840  ; 

(e)  4  CniiK  T.   33.  c  2fi,  §  4 ;  Jfotutxprnmy  v.  Moneypany,  3  0. 1: 

Co.  IJtt,  231  ».  J.  672  ;  Lay  v,  Mettrati,  is  C.  B. 

(if)nvI<wrT.£^f^,L.E.9Ez.iei.  (N.  5,)479j  Brooktuv.  Drg^daU, 

(e)  4  OrniM  T.  32,c.  2S,|  C— 9;  L.B.  3  C.  P.  D.  B2. 
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be  construed  to  luake  both  a  covenant  and  a  condition  (a).  ^"'Jiol' 
1802.  — ^ '- 

Implied  covenants  may  arise  either  from  the  nature  of  i>upu«d 
the  case,  where  from  the  nature  of  a  contract  a  person  muat 
be  deemed  to  have  agreed  to  do  or  not  to  do  a  particular 
thing,  or  from  the  use  of  certain  technical  expressions  (fi). 
1808. 

[By  virtue  of  atat  44  &  45  Vict.  c.  41  (Appendix^,  a.  7, 
certun  covenants  for  title  are  implied  in  every  conveyance 
niade  after  the  Slst  December,  1881 — viz.,  on  a  convey- 
ance for  value  by  a  beneficial  owner,  a  covenant  for  right 
to  convey,  quiet  enjoyment,  freedom  from  incumbrance 
and  further  assurance ;  on  a  conveyance  of  leaseholds, 
for  value,  by  a  beneficial  owner,  a  further  covenant  for 
the  validity  of  the  lease.  On  a  mortgage  by  a  beneficial 
owner,  a  covenant  for  right  to  convey,  qniet  enjoyment, 
freedom  &om  incumbrance,  and  fiirther  assurance ;  on  a 
mortgage  of  leaseholds  by  a  beneficial  owner,  a  further 
covenant  for  the  validity  of  the  lease,  payment  of  rent,  and 
petfomumce  of  covenants.  On  a  settlement,  a  covenant 
by  the  settlor  for  further  assurance  limited.  And  on  a 
conveyance  by  a  trustee  or  mortgagee,  a  covenant  against 
incumbrances.  These  covenants  may  be  varied  or  ex- 
tended by  deed,  and  must  be  construed  in  accordance  with 
the  provisions  of  section  64  of  that  Act.]     1803a. 

There  are  some  words  which,  when  used  in  particular  wiiittwonu 
contracts,  will  create  a  covenant.  Thus,  by  the  old  law,  implied 
the  word  grant  or  demise,  in  a  lease  for  years,  creates 
a  covenant  in  law  for  quiet  enjoyment  of  the  lands 
demised  during  the  term  (c).  But  by  the  stat.  7  &  S 
Vict.  c.  76,  a  6,  it  was  enacted,  that  the  word  "grant" 
should  not  create  any  warranty  or  right  of  re-entry  or 

(a)  1  Fra.  Shep.  T.  136;  4  Cruise      v.  McLean,  L.  B.  a  Ch.  Ap.  6G8. 
T.  82.  c.  24,  §  6.  (fl)  *  CraiM  T.  33,  c  26,  §  13 ; 

(i)  'aiUgTt,p\  Iitrpa^\,eU..  Of.      fiiutoii,  $  84«,  891. 
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S.  ^%:■|o^  covenant  by  implication,  except  by  Act  of  Parliament. 
And  though  this  Act  was  repealed  by  the  atat.  8  &  9  Vict, 
c.  106,  yet  by  section  4  of  that  statute,  the  word  "give" 
or  the  word  "grant"  in  a  deed  executed  after  the  Isfc 
October,  1845,  shall  not  imply  any  covenant  in  law,  in 
respect  of  any  tenements  or  hereditaments,  except  ao  far 
aa  the  word  "give"  or  "grant"  may,  by  force  of  any  Act 
of  Parliament,  imply  a  covenant.  By  the  stat.  6  Anne 
c  35,  SB.  30  and  34,  and  the  stat.  8  Geo.  2,  c.  6,  s.  35,  the 
words  "  grant,  bargain,  and  seU,"  in  bargains  and  sales  of 
hereditamente  in  the  East  and  North  Ridings  of  Yorkshire, 
inrolled  according  to  those  Acta,  have  the  effect  of  the 
usual  covenants  for  title  in  favour  of  a  purchaser  (o). 
And  if  a  lease  for  years  is  made,  reserving  or  yielding  and 
paying  a  certun  rent,  these  words  will  create  a  covenant 
for  payment  of  the  rent  (b).    1604. 

A  person  who  threes  to  let  agrees  to  grant  a  valid 

lease;  and  therefore  impliedly  promises  that  be  has  a 

good  title  to  let  (c).    1806. 

iiupiiea  An  express  covenant  will  qualify  the  generality  of  an 

qu>iia«db)r  implied  covenant,  so  that  it  shall  not  extend  further 

oowMMi*.    ^^gJ^  tjjg  express  covenant  (d).     1806. 

III.  General  and  Specific  Covenants. 
Covenants  are  again  divided  into  general  and  specific. 
A  covenant  to  settle  lands  of  a  certain  value  is  a  general 
covenant,  which  does  not  bind  any  particular  lands  of  the 
covenantor,  and  the  covenantee  will  be  deemed  a  specialty 
creditor  only.  But  a  covenant  to  settle  particular  lands 
is  a  specific  covenant  and  a  lien  on  those  lands  (e).  1607. 

(a)  BDiion,  §  693 ;  4  Ciuisc  T.  (rf)  1  Cmise  T.  82,  e.  26,  g  16. 

32.  c  25.  §  63.  («)  4  Cniiae  T.  32,  c.  2S,  |  42 ; 

(*)  i  Cruise  T.  32,  c.  26.  g  13.  Story's  Eq.  Jur.   |   1249;     Sugd. 

(d)  8tra»k*  V.   St.JeAa,  L.  B.  Concise    View,  563.      Kre    supra, 

2  C.  P.  376.  pu.  982. 
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IV.  Inherent  and  Collateral  Covenants.  PT.in.T.i», 

Again,  coveaants  are  divided  into  inherent,  which  are 

those  that  immediately  relate  to  the  property ;  and  col- 
lateral, which  are  those  that  imrae^liately  relate  to  some 
collateral  thing  (a).    1808. 

V.  Joint  ami  Sercral  Covenants. 

Again,  covenants  may  be  joint  or  several,  or  both  joint 
and  several  For,  where  several  persons  enter  into  a 
covenant,  they  may  bind  therekselves  jointly,  or  they 
may  bind  each  of  themselves  severally,  or  they  may 
hind  themselves  jointly  and  severally  (b).    1809. 

If  two  lessees  covenant  jointly  and  severally  at  the 
beginning  of  the  covenants,  these  words  will  extend  to 
all  their  subsequent  covenants,  notwithstanding  the  in- 
tervention of  covenants  on  the  part  of  the  lessor  (c), 
1810. 

By  express  words  clearly  indicative  of  the  intention,  a 
covenant  may  be  joint,  or  joint  and  several,  by  or  with 
the  covenantors  or  covenantees,  notwithstanding  that  the 
interests  are  several.  So  they  may  he  several^  although 
the  interests  are  joint.  But  the  implication  of  law,  when 
the  words  are  ambiguous  or  are  left  to  the  interpretation 
of  law,  is,  that  the  words  have  an  import  corresponding 
to  the  interest  of  the  parties,  so  as  to  he  joint  when  the 
interest  is  joint,  and  seveml  when  the  interest  is  several, 
notwithstanding  language  which  under  different  circum- 
stances would  give  to  the  covenant  a  different  effect  (d). 
Thus,  where  a  person  covenants  with  two  or  more  and  with 
each  of  them,  if  each  of  the  covenantees  takes  a  several 
interest,  the  covenant  is  several ;  but  if  the  covenantees 

(a)  1  Prea.  Sbep.  T.  161.  (i)  1  Prea  fihep.  T.  166 ;  S'rtbit 

(J)  4  CrniBe  T.  32,  c.  26,  $  17,  v.  Park,  12  M.  k  W.  136 ;  J'ugk  v. 

(«)  4  CraUe  T.  32,  c.  26,  $  19.  UtriTigJUU,  3  Com.  B.  2. 
VOL.    IL  ■  C 
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^.'j'iT'io^'  ^^^  a  joint  interest  in  the  subject  matter  of  tbe  covenant, 
"  it  is  a  joint  covenant  (a).     And  it  hae  been  held,  that 

where  A.  covenants  with  one  person,  "and  aUo,  as  a  dis- 
tinct covenant,"  with  another,  this  ia  a  joint  covenant  on 
which  boUi  must  sue  jointly,  if  it  appears  on  the  face  of 
the  deed  that  they  have  a  joint  interest  in  the  subject 
matter  of  the  covenant  (b) ;  and  that  a  covenant  with 
t«nante  in  common,  and  each  and  every  of  them,  their  and 
each  and  every  of  their  heirs,  executors,  administrators,  and 
assigns,  to  repair,  is  a  joint  and  not  a  several  covenant ; 
so  that  an  action  must  be  brought  by  all  the  tenants 
in  common,  or  the  survivors  or  survivor  of  them  (c). 
1811. 
™™^t  [Respecting  the  effect  of  a  covenant  with  two  or  mure 

™j^ui,  joiit-ly.Btat  44  &  45  Vict.  c.  41,  a  60  (Appendix),  enacts 
"  (1)  A  covenant,  and  a  contract  under  seal,  and  a  bond  or 
obligation  under  seal,  made  with  two  or  more  jointly,  to 
pay  money  or  to  make  a  conveyance,  or  to  do  any  other 
act,  to  them,  or  for  their  benefit,  shall  be  deemed  to  include, 
and  shall,  hy  virtue  of  this  Act,  imply,  an  obligation  to  do 
the  act  to,  or  for  the  benefit  of,  the  survivor  or  survivors 
of  them,  and  to,  or  for  the  benefit  of,  any  other  person  to 
whom  the  right  to  sue  on  the  covenant,  contract,  bond,  or 
obligation  devolves.  (2)  This  section  extends  to  a  cove- 
nant implied  by  virtue  of  this  Act  (3)  This  section 
applies  only  if  and  so  far  as  a  contrary  intention  is  not 
expressed  in  the  covenant,  contract,  bond,  or  obligation, 
and  shall  have  effect  subject  to  the  covenant,  contract, 
bond,  or  obligation,  and  to  the  provisions  therein  con- 
tained. (4)  This  section  applies  only  to  a  covenant, 
contract,  bond,  or  obligation  made  or  implied  after  the 
commencement  of  this  Act"]     1811a. 

(a)  4  CruiBo  T.  32,  <■.  2E,  i  18.  (r)  BradburBt  y.  Botfield,  U  M. 

(i)  HopkinmH  1.  i-r.  (i  Ad.  t  B,      4  W.  559. 
(N.  8.)964, 
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VI.  Real  aW  Personal  Covenants.  ai.^,'lw! 

Covenants  ore  further  divided  into  real  and  personal.  ixanittoD 
Covenants  real  are  thoae  which  have  for  their  object  some-  "»i. 
thing  annexed  to,  or  inherent  in,  or  directly  and  penna- 
nently  connected  with,  real  property  (a).    Thus  the  usual 
covenants  for  title  are  real  covenants  (b).     1812. 

The  essential  difference  between  a  real  and  a  personal  &«(i>i 
covenant  is,  that  a  real  covenant  runs  with  the  land  (c).  ^JJ^„ 
And  a  covenant  which  runs  with  the  land  is  one  of  which  JJ^^ 
the  obligation  on  the  one  hand,  and  the  benefit,  to  be  ^°^^* 
enforced  by  action,  on  the  other  hand,  will  attach  upon  tlie  Jj^''"' 
successive  owners  of  the  property  {d).     1613. 

Whether  the  covenante  are  real  or  personal,  the  cove-  Ukbuitjnt 
nantor  is  liable  to  an  action  for  damages  for  breach  of  ""J"',  ""ii 
covenant,  or,  if  he  vt  dead,  his  executors  or  administrators  ^^ 
are  liable  to  the  extent  of  his  personal  property  in  their  *"•" 
hands ;  and  if  the  covenant  is  (as  it  constantly  is)  for  him 
and  his  "heini,"  then  his  heir  is  also  liable,  so  far  as  the 
value  of  any  real  property  which  has  descended  to  him  in 
fee  simple  may  extend  («).     [By  the  old  law  t^e]  heirs 
are  not  bound  unless  named;  and  the  heirs  cannot  be 
bound  unless  the  obligation  commences  in  or  with  the 
ancef<tor;  and  therefore  a  covenant  by  a  man,  for  himself, 
his  executors  and  administrators,  or  for  his  heirs,  with- 
ont  naming  himself,  even  though  the  act  is  to  be  done 
after  his  death,  will  not  bind  the  heirs.     The  executors 
and  administrators  are  bound  without  being  named,  unless 
the  act  is  one  which  is  to  be  performed  personally  by  the 
covenantor,  and   there   has   been   no  breach  before  his 
death  (/).    1814. 

(ii)lCniueT.32,c.2Fi,§2!.  Sft  Hooper  y.  Clark,  L.  R.2Q.B.  200. 

Tk»mM  y.  Bafmard,  L.  R.  4  Ex.  (d)  Burtou,  §  4TS. 

311.  infra,  par.  1824.  (r)  Biirt<.n,  §  BT9  ;  Sugd.  Concise 

(ft)  *  Croise  T.  32,  c.  28,  5  64  ;  View,  462. 

Sngd.  Concise  View,  436.  (/)  1  Prea.  Shep.  T,  80, 177—8 ; 

(«)4Cnii»eT.82,c.26,  5  26,28.  IJarm.  4:  Bjtii.  by  Sweet.  434;  3 

BeeWiltmyMart.2Beta.klA.Kl  ;  Id.  484— :■. 
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^'.'','■^10?      [But  now  as  regards  covenants  made  after  the  Slst  day 

fi..^..^..  .^  of  December,  1881,  it  is  enacted  by  stat.  44  &  45  Vict. 

oruHoton,  c.  41  (Appendix),  &  58,  that  "  (1)  A  covenant  relating  to 

ton,  ud      land  of  inheritance,  or  devolving  on  the  heir  as  special 

occupant  shall  be  deemed  to  be  made  with  the  covenantee, 

hia  heirs  and  assigns,  and  shall  have  etfecb  as  if  heirs  and 

assigns  were  expressed.     (2)  A  covenant  relating  to  land 

not  of  inheritance,  or  not  devolvlDg  on  the  heir  as  special 

occupant,  shall  be  deemed  to  be  made  with  the  covenantee, 

his  executors,  administrators,  and  assigns,  and  shall  have 

effect  as  if  executors,  admiaistrators,  and  assigns  were 

expressed."     And   it   is   also   enacted   by  s.  59  of  the 

coToiuiu,    same  Act  that  "(1)  A  covenant,  and  a  contract   under 

uDdermi,    seal,  and  a  bond  or  nbligatiou  under  seal,  though  not 

""'^•^   expressed  to  bind  the  heirs,  shall  operate  in  law  to  bind 

t^n*^*"  the  heirs  and  real  estate,  as  well  as  the  executors  and 

"**"*"•■   administrators,  and  personal  estate,  of  the  person  making 

the  same,  as  if  heirs  were  expressed.     (2)  This  section 

extends  to  a  covenant  implied  by  virtue  of  this  Act.     (S) 

This  section  applies  only  if  and  as  far  as  a  contrary 

intention  b  not  expressed  in  the  covenant,  contract,  boud, 

or  obligation,  and  shall  have  effect  subject  to  the  terms 

of  the  covenant,  contract,  bond,  or  obligation,  and  to  the 

provisions  therein  contained.      (4)  This  section  applies 

only  to  a  covenant,  contract,  bond,  or  obligation  made  or 

implied  aSter  the  commencement  of  this  Act."]     1814a. 

A.toii.w-       By  the  stat.  22  &  23  Vict.  c.  35,  s.  27,  "Where  an  exe- 

cntororad-  cutor  or  administrator,  liable  as  such  to  (he  rents,  cove- 

^'™i^Jj'  Danta,  or  agreements  contained  in  any  lease  or  agreement 

^S^ii^tt.  for  a  lease  granted  or  assigned  to  the  testator  or  intestate 

whose  estate  is  being  administered,  shall  have  satisfied 

all  such  liabilities  under  the  said  lease  or  agreement  for  a 

lease  as  may  have  accrued  due  and  been  claimed  up  to 

the  time  of  the  assignment  hereafter  mentioned,  and  shall 

have  set  apart  a  sufficient  fund  to  answer  any  future 
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claim  that  may  be  made  in  respect  of  any  fixed  and  ^/"/'ift!' 
ascertained  sum  covenanted  or  ^reed  by  the  lessee  to  be 
laid  out  on  the  property  demised  or  agreed  to  be  demised, 
although  the  period  for  laying  out  the  same  may  not  have 
arrived,  and  shall  have  assigned  the  lease  or  agreement 
for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  Hlwrty  to 
distribute  the  residuary  pergonal  estate  of  the  deceased 
to  and  amongst  the  parties  entitled  thereto  respectively, 
without  appropriating  any  part,  or  any  further  part  (as 
the  case  may  be),  of  the  personal  estate  of  the  deceased  to 
meet  any  future  liability  under' the  said  lease  or  agree- 
ment for  a  lease ;  and  the  executor  or  administrator  so 
distributing  the  residuary  estate  shall  not,  after  having 
assigned  the  said  lease  or  agreement  for  a  lease,  and 
having,  where  necessary,  set  apart  such  sufficient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subse- 
quent claim  under  the  said  lease  or  ^reement  for  a  lease; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  lessor  or  those  claiming  under  him  to  follow  the  assets 
of  the  deceased  into  the  hands  of  the  person  or  persons 
to  or  amongst  whom  the  said  assets  may  have  been 
distributed."     1816. 

And  by  s.  28,  "  In  like  manAer,  where  an  executor  or  ^'^/^''J; 
administrator,  liable  as  such  to  the  rent,  covenants,  or  S^^iSS'of 
f^reements  contained  in  any  conveyance  on  chief  rent  or  ™™^.' 
rent-chaige  (whether  any  such  rent  be  by  limitation  of  use,  SSmt 
grant,  or  reservation),  or  agreement  for  such  conveyance,  i**rgB. 
granted  or  assigned  to  or  made  and  entered  into  with  the 
testator  or  intestate  whoso  estate  is  being  administered, 
shall  have  satisfied  all  such  liabilities  under  the  said  con- 
veyance, or  agreement  for  a  conveyance,  as  may  have 
accrued  due  and  been  claimed  up  to  the  time  of  the  con- 
veyance hereafter  mentioned,  and  shall  have  set  apart  a 
sufficient  fund  to  answer  any  future  claim  that  may  be 
made  in  respect  of  any  fixed  and  ascertained  sum  cove- 
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f'  nanted  or  agreed  by  the  grantee  to  be  laid  out  on  the 
"^  property  conveyed,  or  ^reed  to  be  conveyed,  although 
tbe  period  for  laying  out  the  uame  may  not  have  arrived, 
and  shall  have  conveyed  such  property,  or  assigned  tbe 
scud  agreement  for  such  conveyance  as  aforesaid,  to  a 
purchaser  thereof,  be  shall  be  at  liberty  to  distribute  tbe 
residuary  personal  estate  of  the  deceased  to  and  amongst 
tbe  parties  entitled  thereto  respectively,  without  appro- 
priating any  part  or  any  further  part  (as  the  case  may  be) 
of  the  personal  estate  of  the  deceased  to  meet  any  future 
liability  under  the  said  conveyance  or  agreement  for  a 
conveyance ;  and  the  executor  or  administrator  so  distri- 
buting the  residuary  estate  shall  not,  alter  having  made 
or  executed  such  conveyance  or  assignment,  and  having, 
where  necessary,  set  apart  such  sufficient  fund  as  aforesaid, 
be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  conveyance,  or  agreement  for  conveyance  ; 
but  nothing  herein  contained  shall  prejudice  the  right  of 
the  grantor,  or  those  claiming  under  him,  to  follow  the 
assets  of  the  deceased  into  tbe  hands  of  the  perxon  or 
persons  to  or  among  whom  the  said  assets  may  have  been 
distributed."     1816. 

Those  persons  only  will  be  bound  by  a  real  covenant, 
who  take  the  estate  of  the  covenantor.  And  therefore  an 
appointee  of  the  covenantor  will  not  be  bound :  because 
the  appointee  is  in  under  the  deed  creating  the  power :  bia 
estate  is  derived  out  of  the  seisin,  ^ot  of  the  appointor,  but 
of  the  person  out  of  whose  seisin  the  appointor's  estate  was 
derived  (a).  1817. 
t  In  the  case  of  inherent,  but  not  of  collateral  covenants, 
even  though  assigns  be  not  mentioned,  and  whether  the 
assignment  is  Irom  the  lessee  himself,  or  from  his  repre- 
sentatives, or  from  any  other  assignee,  an  assignee  is  bound 
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by  an  espresH  real  covenant  from  the  date  of  his  assign-  S'/'^J'iJf 

inent,  whether  he  enter  or  not,  but  only  while  he  continues 

asmgnee ;  and  he  may  at  any  time  discharge  himself  from 
his  obligation  to  the  reversioner,  but  not  from  his  covenants 
for  indemnity,  by  an  assignment,  even  to  a  beggar  (a). 
1818. 

But  the  lessee  himself,  the  original  covenantor,  is  not  Liibiut.of 
disdiat^ed  from  liability  on  an  express  covenant  by  assign-  »dgiuu«it. 
ing  over  the  term  ;  nor  are  his  heirs,  when  named,  nor  his 
executors  or  administrators ;  for  the  lessor  or  grantee  of  the 
reversion  may  either  charge  the  lessee,  his  heirs,  executors, 
or  administrators,  or  the  assignee  (b).  But  the  original 
leasee  is  discharged  from  all  implied  covenants  by  his  as- 
signment, if  assented  to  by  the  reversioner  <c).    1619. 

Each  successive  assignee  of  a  lease  is  bound  to  indemnify  Li<ibiiit7  or 
the  original  lessee  against  breaches  of  covenants  in  the  i"*™- 
lease  committed  by  each  assignee  during  the  continuance 
of  his  own  term  (d).    1820. 

A  person  who  is  not  assignee  of  the  whole  term  or  tm-  Dnd«rii»i. 
expired  residue  of  a  term,  but  is  a  mere  underlessee,  or  an  cuinuiw 
assignee  of,  or  person  claiming  under,  an  underlessee,  is  not  °°*  bound. 
liable  to  an  action  for  the  breach  of  any  of  the  covenants 
contained  in  the  ori^nal  lease  (e).     But  he  may  under  cer- 
tain circnmstances  be  liable  to  an  injunction  (/).     1821. 

The  benefit  of  real  covenants  passes  to  the  heirs  of  the  To>h<HD 
covenantee,  although  entered  into  with  him  and  his  execu-  ^^„^ 
tors  and  administrators  only,  if  they  relate  to  land  of  which  i"**"' 
the  covenantee  is  seised,  either  previously  to  or  by  the  deed 
containing  sach  covenants,  or  by  a  deed  forming,  with  such 
deed,  a  part  of  one  transaction.     And  the  benefit  of  real 

(•)  1   Pra.  8hep.  T.   177,  180;  (<<>  AtmOtY.  Garrett,  l,.KS^x. 

BQrton,§  1086  ;  9  Jftnn.  &  Byth.       132  ;  7  Ei.  (El  Ch.)  101. 
by  Sweet,  338—9.  (e)  *  Cruise  T.  32,  c.  2B,  g  33 ; 

<»)  lPre8.6hep.T.I80;4Cniige       Burton,  §  855  n. 
T  32,  c.  25,  g  37 1  Burton,  §  1086  ;  (/)  Parier  v.  Wkyti;  1  Hem.  & 

Smptk  T.  yarth,  L.  R.  7  Ex.  242.         Mil.  167  ;  Oementu  *.  WeUef,  L.  R. 

(O  Barton,  g  1087.  1  Eq.  200. 
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cb'i''''w'  covenants,  entered  into  with  the  covenantee,  his  heirs  and 
assigns,  or  even  with  the  covenantee  and  his  heirs  only,  also 
pasnes  to  all  persons  who  take  the  estate  of  the  covenantee 
or  any  estate  derived  out  of  that  estate,  but  not  to  persons 
whose  estate  is  derived  out  of  the  seisin  of  some  other 
person.  Hence,  where  covenants  are  entered  into  with  the 
releasee  to  uses  and  his  heirs  and  assigns,  or  with  him  and 
his  heirs  only,  they  run  with  the  land  for  the  benefit  of  all 
the  cestuis  que  use  whose  estates  are  derived  out  of  the 
momentary  seiaia  of  such  releasee,  whether  such  cestuis  que 
use  are  or  are  not  parties  to  the  conveyance,  and  whether 
they  claim  immediately  under  it,  or  by  virtue  of  an  appoint* 
ment  made  under  a  power  contained  in  tiiat  conveyance. 
And  so,  where,  the  covenants  are  made,  not  with  the  re- 
leasee to  uses,  hut  with  the  cestui  que  use  and  his  hetrs 
and  assigns,  or  with  him  and  bis  heirs  only,  they  run  with 
the  land  for  the  benefit  of  any  person  who  claims  as  suc- 
cessor or  alienee  of  his  estate.  But  when  made  with  the 
cestui  que  use  and  his  heirs  and  assigns,  tbey  do  not  run 
with  the  land  for  the  benefit  of  an  appointee  of  the  cestui 
que  use ;  because  such  appointee,  though  the  alienee  of  the 
cestui  que  use,  is  not  the  alienee  of  his  estate ;  for  the  cestui 
que  use,  by  the  appointment,  defeats  and  annihilates  his 
own  estate,  and  substitutes  a  new  estate  in  finvour  of  his 
appointee,  which  takes  effect,  not  out  of  the  seisin  of  the 
cestui  que  use,  but  out  of  the  original  seisin  of  the  releasor 
to  uses.  In  consequence  of  this,  where  the  releasee^  uses 
and  the  purchaser  are  different  persons,  covenants  which 
are  intended  to  run  with  the  land  should  be  made  with  the 
releasee  to  uses,  and  not  with  the  cestui  que  use  (a).  18S3. 
As  the  covenants  will  only  run  with  the  estate  of  the 
covenantee,  if  he  takes  but  a  particular  estate,  and  an  estate 

(a)  4  Cnii«e  T.  32,  c,  25,  g  28. 64 ;  364  ;  Burton,  §  681,  r,85  ;  1  Pree. 
Sjigd.  Conciae  View,  436— 441 1  <l  Sbep.T.l76\  Weiternv.MacderPUit, 
J&rm.  li  B.vth.  bj  Sweet,  366,  362,       L.  B.  1  £q.  499. 
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in  remainder  ia  limited  to  another  person,  the  covenants  ^'"''it? 
will  not  run  with  the  latter  estate,  uuless  the  remainder- 
man  is  expressly  named  in  the  covenant,  and,  in  cases 
nnder  the  old  law,  is  also  a  party  to  the  deed  (a).    1823. 

If  a  covenant  does  not  concern  the  land  itself,  but  only 
a  particular  mode  of  occupying  or  ucdng  the  same,  it  does 
not  run  with  the  land.  Thus,  if  a  lessee  covenants  to  use 
tJie  premises  as  a  public-bouse,  and  the  lessor  covenants 
not  to  build  or  keep  any  house  for  the  sale  of  beer  or 
spirits  within  a  certain  distance  of  the  demised  premises, 
the  lessor's  covenant  does  not  run  with  the  land,  so  as  to 
enable  the  assignee  of  the  lease  to  sue  him  (6).     1824. 

Where  the  whole  of  a  tens  is  assigned,  and  no  reversion 
is  left  in  the  assignor,  though  the  rent  be  reserved  to  the 
original  lessee  and  not  to  the  lessor,  the  assignee  will  be 
entitled  to  the  benefit  of  the  covenants  contfuned  in  the 
original  lease  (c).    18S6. 

VII.   Construction  of  certain  Cotenants. 

In  the  case  of  a  covenant  not  to  carry  on  a  profession 
or  business  within  a  certain  distance  of  a  specified  place, 
it  should  be  defined  in  what  way  the  distance  is  to  be 
measured:  whether  in  a  straight  line  "as  the  crow  flies," 
or  by  the  nearest  mode  of  practicable  access.  In  the 
absence  of  such  definition,  it  has  been  held  (but  not 
nnanimously)  that  the  distance  is  to  be  measured  in  the 
former  way  {d).     18S6. 

The  widow  of  the  covenantor,  claiming  dower  is  a  GmMii- 
person  claiming  under  him,  within  the  meaning  of  the  ^f^^^ 
covenants  for  title  (e).    1837. 

Although  covenants  are  to  be  construed  according  to  &.im™iio 
the  intent  of  the  parties,  yet  where  a  person  covenants  "i™*- 

(a)  9  Jxnn.  it  Bftli.   b;  Sweet,  (c)  4  Cruise  T.  32,  c.  25,  §  6. 

363.     See Bopra, par.  IT9g.  \d)  MmiJUtT.CBle,h.V..T¥.z.lO; 

<t)  naauu  T.  fioywartJ,  L.  R.  1  8  Ex.  (Ex.  Ch.)  32. 

Ex.  311.  (e)  See  4  CnUae  T.  3S,c.  26,  S  78. 
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cn'.T^'in^'  ^  '^^  ^^^  perform  all  aiicb  acts,  matters,  and  things  an 

may  be  requisite  for  continuing  and  keeping  on  foot  a 

policy  of  insurance  on  hifi  life,  it  was  held  that  this 

covenant  could   not   be  read  negatively,  as   if  he   had 

covenanted    to   do    no   act   whereby   it    would   become 

void;    and  that  therefore  the  covenant   is  not   broken 

by  hia  suicide,  whereby   the   policy   becomes   forfeited 

<a).     1828. 

ii«ai>wii(       It  hss  been  held  that  a  charge  for  repair  of  a  bridge 

^^«r.o(     is  not  a  parliamentary  tax,  within  the  meaning  of  a 

covenant  to  pay  rent  clear  of  "  all  taxes  and  deductions 

whatsoever,  parliamentary  or  parochial,"  where  it  arises 

from  a  liability  by  reason  of  tenure,  and  does  not  originate 

in  an  Act  of  Parliament,  though  an  Act  of  Parliament 

supplies  a  more  convenient  mode  of  raUiDg  the  necessary 

funds  to  meet  it  (b).     1829. 

Gorauuitu      Wbcte  a  houBc  is  sold  subject  to  a  covenant  not  to 

im_»Sor.  carry  on  any  trade,  business,  or  calling  whatever,  in  or 

uod  ii  to  bo  upon  it,  or  otherwise  use,  or  suffer  the  same  to  be  used, 

to  the  annoyance,  nuisance,  or  injury  of  any  of  the  houses 

on  the  estate,  the  carrying  on  a  school  for  young  ladies, 

or  an  hospital,  is  a  breach  of  the  covenant  (c).    1830. 

There  have  been  several  cases  relatii^  to  covenants  as 
to  the  sale  of  beer  and  other  drinks,  and  the  law  seems 
in  an  unsettled  and  unsatisfactory  state  (d).     1831. 

Where  a  purchaser  covenants  that  he  will  not  do  any- 
thing that  would  be  "a  nuisance,"  the  word  "nuisance" 
must  be  restricted   to   its  technical   meaning,  and   not 

(a)   Dormay   t.    BarrodaUe,   10  (fanutt.  L.  R  9  Eq.  2fi;  Jetiet  v. 

Beav.  33G  ;  C  Com.  B.  380.  Bont,  L,  R.  9  Eq.  674 ;  BUhoji  of 

(A)  Baktr  t.  (frenkUl,  3  Ad.  &  St.  Albant  t,  BatUnhy.  L.  R.  3 

E.  (K.  S.)  U8.  Q.  B.  D.  3G9;  Luadm  ^  Sab^rbua 

(c)  Xtrmp  T.  Sither,  1  Sim.  (N.  S.)  Zand  4-  llnilding  Omp.  1.  fUld, 

617 ;  BraxHcrlt  y.  Laes-  L.  B.  10  L.  R.  IH  Ch.  D.  (Ap.)  646 ;  H«U  ^ 

Ch.  D.  691.  Co.v.  Gillyrr,!,.  R.  16  Cli.  D.  TIB; 

(rf)  Peatr  ».  Gtati,  L.  B.  2  Ki-  JVirnll  v.  fhnning,  L.  R.  19  Ch.  D. 

688 ;  Londiia  ^  !f.  »'.  By.  Co.  v.  258. 
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i-«;garded   as  synonymous  with  "  annoyance " ;   anil   the  ch'.V,'^ 
L'stablishment  of  a  national  school  is  not  a  l^fal  uuisaacei 
though  it  may  tend  greatly  to  depreciate  the  value  of  the 
adjoining  property,  which  the  covenant  was  designed  to 
protect  (a).     1832.  ' 

The  erection  of  a  charitable  educational  institution  is 
an  in&ingement  of  a  covenant  that  no  building  shall  be 
used  otherwise  than  as  and  for  a  private  residence  only, 
or  for  any  purpose  of  trade  (&).     1832a. 

VIII,    Cesser,   Discharge,  or  Satisfaction  of  Covenants, 
and  Relief  against  them. 
Where  a  person  has  expressly  and  absolutely  contracted  ^1,|^ 
or  covenanted  to  do  a  particular  thing,  it  is  no  ground  for  ^^' 
the  interference  of  a  Court  of  Equity  that  he  has  been  ■«™"" 
prevented  by  accident  or  unforeseen  circumstances  from 
fulfilling  his  engagement,  or  &om  deriving  the  full  benefit 
uf  the  contract  on  his  side.    For  he  might  have  prevented 
any  injury  to  himself  from  accident,  by  making  proper 
exceptions ;  but  since  he  omitted  doing  so,  the  law  will 
presume  an  intentional  general  liability  (c).     So  that  if  a  «■  ™i»ur 
lessee  covenanta  to  keep  the  demised  premises  in  repajr, 
he  will  be  bound  to  do  so,  notwithstanding  any  unavoid- 
able accident  by  which  they  are  destroyed  or  injured  {d). 
And  where  there  is  a  covenant  to  pay  rent  during  the  "^y*" 
term,  without  any  proper  exceptions,  it  must  be  pud, 
notwithstanding  the  premises  are  accidentally  burnt  down 
during  the  term  (e).     And  where  a  person  covenants  to>*"^; 
raise  and  work  a  certain  number  of  tons  of  coal  in  the  ^^^tj 
year,  and  pay  for  the  same  a  certain  rate  per  ton,  or  pay      '' 
a  tixed  rent,  whether  the  coals  should  be  wrought  or  not; 
the  whole  amount  of  rent  may  be  claimed,  although  the 

(a)  narritmt  ».  Ontid,  L.  R.  11  {e)  See  Story's  E<j.  Jnr.  f  101— 
Cq.  338.  104. 

(b)  errma*  r.  Chapman,  L.  R.  {d)  Story's  Eq.  Jur.  $  101. 
7  Ch.  D.  (Ap.)  271.  (e)  BtOTj'g  Bq.  Jor.  S  102. 
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^'"■Jio*"  ™in6  "  BO  exhausted  that  the  lessee  could  not  raise  the 
Dumber  of  tons  in  the  year.  In  such  a  case  it  is  con- 
sidered that  the  Court  cannot  import  into  ihe  covenant 
a  cooditioD  that  there  should  be  coals  to  that  extent :  if 
such  was  the  intention  of  the  parties,  they  should  have 
so  expressed  it  (a).  But  where  performance  of  a  coveaant 
is  become  impossible,  by  the  act  of  God  (as  where  a 
person  who  covenants  to  serve  another  for  seven  years, 
dies  before  the  seven  years  are  expired),  the  covenant  is 
discharged  (&).  1838. 
oppMBiTs  If  a  covenant  is  very  injurious  and  oppressive,  a  Court 
oDt  mfonsd  of  Ekjuity  will  not  enforce  it,  nor  grant  au  injunction  to 
prevent  a  breach  of  it  (c).    1834. 

Where  the  deed  itaelf,  wherein  the  covenants  are  con- 
tained, or  the  estate  on  which  the  covenants  depend,  is 
^^U^  at  an  end,  there,  regularly,  the  covenants  are  also  deter- 
mined, except  in  cases  provided  a^inst  by  the  stat.  7  &  S 
Vict.  c.  76,  s.  12,  and  8  &  9  Vict  c  106,  s.  9  (d).  And, 
therefore,  under  the  old  law,  if  a  lease  for  life  or  years 
was  surrendered,  except  for  the  purpose  of  renewal,  or  if 
a  deed  was  void  by  erasure  or  the  like,  and  there  were 
covenants  contained  in  the  deed,  the.covenant8  were  also 
extinguished  thereby.  But  a  surrender  did  not  dischai^ 
a  breach  of  covenant  antecedent  to  such  surrender  (e). 
1836. 

Where,  on  a  purchase  by  the  lessee,  a  conveyance  of 

the  inheritance  is  made  by  the  lessor  to  the  lessee,  that 

puts  an  end  to  the  covenants  in  the  lease  (/).     1836. 

wiuuoUia        In  the  case  of  a  covenant  that  a  wife  or  relative  shall 

dirtri^n  receive  a  gross  sum  on  the  death  of  the  covenantor,  his  or 

^^J^    her  distributive  share,  in  the  case  of  an  intestacy,  if  equal 

(a)  Marqvin  of  Bute  t.  Thomp-  end  of  b.  6,  on  Leftaes. 

ton,  IS  M.  &  W.  487.  («)  1  Pies.  Shep,  T.  180 ;  1  Platl 

(A)  1  Pres.  Shep.  T.  ISO.  od  Lcbbcs,  787— S. 

(c)  Talbot  T.  Fbrd,  13  Sim.  173.  {/)  Si^.  Concise  View,  124, 
(rf)  See  Part  III.  T.  12,  Ch.  2, 
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to  or  greater  than  the  aum  covenanted  to  be  paid,  la  to  be  c^' Wio^' 
considered  as  a  performance ;  if  leas,  as  a  pajt  perform-  ^^^ 
ance.   But  where  the  covenant  b  that  an  annuity  shall  be  S^^^ 
pud  or  secured  on  the  death  of  the  covenantor,  the  diatri-  ^^t. 
butive  share  is  not  a  performance  or  part  performance  (a). 
And,  where  the  covenant  debt  arisea  in  the  lifetime  of  the 
covenantor  (as  where  he  covenanta  within  two  years  after 
marriage  to  pay  a  certain  sum,  and  be  outlives  the  two 
years),  a  distributive  share  will  not  be  a  performance  or  a 
aaUsfaction  of  the  covenant.     Nor  is  an  orphanage  part ; 
for  it  is  not  in  the  fother's  power  (b).    1837. 

Where  a  &ther,  on  the  marriage  of  his  daughter,  cove-  wbenu 
nants  that  he  will,  by  deed  or  will,  give,  leave,  and  be-  J^^^'™"*' 
queath  unto  her  an  equal  share  with  his  other  children,  j£^E°^*^ 
of  all  the  real  and  peraonal  estate  of  which  he  may  die  ^JE^ 
seised  or  posseaaed,  and  the  daughter  dies  in  her  father's  wuoDund 
lifetime,  and  he  devises  and  bequeaths  his  property  to  his 
surviving  children,  it  has  been  held  that  this  is  no  breach 
of  the  covenant  (e).    1838. 


Section  XI. 
0/  the  Indoraed  Receipt. 
It  is  the  usual  practice  to  acknowledge  payment  of  the  ^•"'■''■■'^■ 

consideration  money  in  the  operative  part.  And  sometimes 

there  is  a  distinct  recittd  of  the  payment  of  the  some.  In 
addition  to  either  or  both  of  these,  it  is  uaual,  in  the  case 
of  a  purchase  or  mortgi^e,  where  the  consideration  money 
is  paid  or  advanced  at  the  time  of  the  execution,  to  indorse 
upon  the  deed  a  receipt  for  it,  signed  by  the  party  who 
receives  the  money.  But  when  the  payment  of  the  money 
is  recited  as  an  antecedent  transaction,  it  is  not  usual  to 
place  a  receipt  on  the  back  of  the  deed.  At  law,  either  the 
recital  or  the  acknowledgment,  if  sufficiently  precise,  will 

(a)  2  ^pence's  Eq.  Jnr.  609,  (c)  Janeii  v.  Him,  7  Hare  267. 

(t)  2  Spence'a  Eq.  Jar.  G09. 
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cu™'^'ih  ^ind  the  parties  by  estoppel.     But  the  indorsed  receipt  u 

not  conclusive,  because  not  under  seal.     And  in  equity, 

none  of  these  are  of  any  avail  if  non-payment  is  proved,  as 

it  m&y  be  (a).    In  equity,  payment  will  be  presumed,  after 

a  great  length  of  time  (fc).     The  indorsed  receipt,  or,  it 

seems,  a  distinct  circumstantial  recital  of  payment  in  the 

body  of  the  deed,  is,  under  ordinary  circumstances,  suflS- 

cient  to  excuse  persons  eubsequeotly  dealing  with   the 

purchaser,  from  inquiring  whether  the  money  has  been 

actually  paid  (c).     And,  on  the  other  hand,  the  absence  of 

any  receipt  for  the  consideration  is  notice  to  a  purchaser 

that  it  has  not  been  paid  (d).     1838. 

dS'Mfl?         [^  regards   deeds    executed   after  the   31st   day   of 

SS^«a  I>ecember,  1881,stat.  44 &  45  Vict,  c  41  (Appendix), enacts 

wind^^  by  3,  54,  "A  receipt  for  consideration  money  or  securities  in 

nffldwit      the  body  of  a  deed  shall  be  a  sufficient  discharge  for  the 

■utaBqamt   same  to  the  person '  paying  or  delivering  the  same  with- 

rf  £S^*  ""*  *°y  further  receipt  for  the  same  being  indorsed  on  the 

J^"!™-     deed ;"  and  also  by  s.  55,  that  "A  receipt  for  consideration 

money  or  other  consideration  in  the  body  of  a  deed  or 

indorsed  thereon,  shall  in  favour  of  a  subsequent  purchaser 

not  having  notice  that  the  money  or  other  consideration 

thereby  acknowledged  to  be  received  was  not  in  (act  paid 

or  given,  wholly  or  in  part,  be  sufficient  evidence  of  the 

payment  or  fpving  of  the  whole  amount  thereof."    This 

section  annuls  the  old  presumption  from  the  absence  of 

an   vndoTsed   receipt,   Uiat   the    purchase  or  mortgage 

money    has  not  been  paid.     And   with  respect  to  the 

receipt  in  a  deed  or  indorsed  thereon  being  on  authority 

for  payment  to  a  solicitor   see  supra,   par.  1092b  (e).] 

1839a. 

(a)  Sngd.  ConciBB   View,   537;  (rf)  IJarm.  Jf  Bjth.bf  Sweet,  93. 

Burton,  §  636  ;  1  Jann.  JcByth.  by  (r)  See  la  re  BrlUimy  and  the 

Sweet,  90  ;  6  Id.  662  ;  9  Id.  7B  i  4       Metrepoliian    Board    of    Worla, 

Cniise  T,  33,  c.  20,  §  27.  I..  K.  24  Ch.   D.  (Ap.)  387.  where 

(ft)  Suf^.  Condse  View,  637,  thii  waa  held  not  to  Hp|>ly  to  the 

((-)  9  Janu.  &  By  th.  by  Sweet,  78.      soUcitOT  of  tnute«8. 
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OF  THE  DIFFERENT  KINDS  OF  DEEDS:  AND  FIRST,  OF  THE 
DIFFBRBNT   KCND3  OF  COKMON   LAW  CONVETANCEB. 

Thosb  deeds  which  are  termed  conveyances,  ia  the  wide  xfi^cH-'s. 
sense  of  the  word,  and  which  serve  to  create,  divide,  trans-  ^irtMonof 
fer,  discbarge,  strengthen,  defeat,  or  renounce  estates  or  ^^' 
interests,  may  be  arranged  into  two  great  classes : — 

I.  Conveyances  at  the  common  law. 

II.  Statutory  Conveyances,  that  is,  deeds  which  derive 
their  efficacy  from  the  operation  of  an  Act  of  Parliament. 
1840. 

I.  Of  Common  Law  Conveyances  there  are  about  thirteen  cunuun 
kinds: — 1,  Feofiiuents.    2.  Gifts.    3,  Grants.    4,  Bargains •luw. 
and   Sales.      5.   Leases.     6.   Exchanges.      7-   Partitions. 

a.  Keleases.  9.  Confirmations.  10.  Surrenders.  11.  As- 
signments.    12.  Defeasances.     13.  Disclaimers.     1841. 

Defeasances  and  disclaimers  operate  in  effect  as  convey- 
ances, by  causing  pro{)erty  to  return.  Feoffments,  leases 
and  partitions  exclusively  relate  to  real  estate.  Gifts, 
grants,  bai^ins  and  sales,  exchanges,  releases,  confirma- 
tions, surrenders,  assignments,  defeasances,  and  disclaimers 
may  relate  either  to  real  or  to  personal  estate.     1842. 

II.  Not  reckoning  those  deeds  which  existed  at  common  sutmoiT 
law,  and  when  made  to  uses  operate  under  the  Statute  of  >»»■ 
Uses,  such  as  feoffments  and  bargains  and  sales  to  uses, 
there  are  about  ten  kinds  of  statutory  deeds: — 1.  Covenants 

to  stand  seised.  2.  Deeds  of  Lease  and  Release.  3.  Sta- 
tutory Releases.  4.  Statutory  Grants,  that  is,  Grants  to 
uses  under  the  Statute  of  Uses  and  the  stat.  8  &  9  Vict. 
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r^t"ct\  <^  ^^^>  ^'  ^-  ^-  l^eds  to  lead  and  declare  the  uses  of  other 
assurances.  6.  Deeds  of  revocation  of  uses,  7.  Deeds  of 
appointment  under  powers.  8.  Leases  under  powers. 
9.  Bai^ins  and  sales  under  the  Act  for  the  abolition  of 
Fines  and  Recoveries.  10.  Concise  conveyances  and  leases 
under  stat.  8  &  9  Vict  c  1 1 9  [repealed  by  stat  44  &  45  Vict. 
c.  41], Stat  8 &9  Vict  c.  124,  and  stat.  25  &  26  Vict  c.  53. 
[Also  Statutory  Mortgages  and  Short  Forms  of  Deeds 
under  stat.  44  &  45  Vict.  c.  41  (Appendix).]  1843. 
"•^  Deeds  under  the  Statute  of  Uses  are  said  to  operate 

JjljJi^^''-  either  without  transmutation  of  possession,  as  in  ihe  case 
m1rt3i)«    of  ^  bargain  and  sale,  or  a  covenant  to  stand  seised ;  or  by 
tionof"  '   transmutation  of  possession,  as  in  the  case  of  deeds  to  lead 
or  declare  the  uses  of  feoffinents,  tines,  or  recoveries :  for, 
in  the  former  case,  the  alteration  of  the  legal  seisin  is 
effected  by  the  mere  operation  of  the  statute,  the  use  alone 
being  transferred  by  the  conveyance  itself;  while  in  tiie 
latter  case,  the  legal  seisin  is  first  transferred  by  a  common 
law  assurance  before  the  statute  operates  (a).     1844. 
'       III.  There  are  some  other  deeds  which  affect  or  concern 
real  or  personal  estate,  but  are  not  properly  termed  con- 
veyancee.     Such  are,  1.  Deeds  of  covenant  or  agreement 
respecting  real  estate.    2.  Bonds.    3.  Declarations  of  trust 
of  real  estate.     4.  Deeds  of  appointment  of  trustees,  re- 
ceivers, stewards,  guardians,  attomeys,and  others  standing 
in  a  confidential  relation.     1846. 
"       IV.  Some  of  these  various  deeds  serve  as  purchase  deeds, 
«oto'£   others  as  mortgage  deeds,  others  as  marriage  settlements, 
E^l^taud    others  as  deeds  of  arrangement,  others  as  deeds  of  in- 
demnity, others  as  composition  or  creditors'  deeds,  others 
as  apportionments  of  rents,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes  which  will 
appear  from  the  definitions  given  of  them  in  the  following 
pages.    1846. 

(a)  1  CniiBe  T.  11,  c.  4,§  12— M  ;  2  Pres.  Shep.  T.  610. 
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Section  L 
Of  a  Feoffment. 
A  feoBroeDt  properly  signifies  a  conveyance  of  corporeal  i^'iif  ■  '*■ 

hereditaments  for  an  estate  in  fee  simple,  or  for  a  deter 

minable  fee  other  tJian  an  estate  tail,  by  livery  of  seisin 
evidenced  by  a  deed  in  writing.  Sometimes,  however,  a 
feofiment  signifies  a  conveyance  of  corporeal  hereditaments 
by  livery,  evidenced  by  deed,  thou^  only  in  tail  or  for 
life.  But  a  feofiinent  in  tail  is  more  properly  termed  a 
gift,  and  a  feoffment  for  life,  a  lease  (a).     1847. 

A  feoffment  consists  of  two  distinct  acts ;  first,  livery  '■^^f"*'^ 
of  seisin,  or  delivery  of  possession,  which  was  all  that  the  u»ii7  o* 
common  law  required.     And,8ecoDdly,s  tmtten  explona-  „,,,' 
tion  signed  by  the  feoffor,  which  is  required  by  the  Statute  l^ljlS^ 
of  Frauds  (6).    By  the  stat.  8  &  9  Vict  c  106.  this  must  ^  „^ 
be  by  deed :  for  it  is  enacted,  b^  s.  3  of  that  Act,  "  that  a  ^^^ '"' 
feoffment  made  after  the  Ist  of  October,  1845,  other  than 
a  feoffment  made  under  a  custom  by  an  infant,  shall  be 
void  at  law  unless  evidenced  by  deed."    1848. 

Livery  of  seisin  is  of  two  kinds :  livery  in  deed,  and  ^^"^j^ 
livery  in  law.    The  first  is  an  actual  delivery  of  some  JlS?'*'" 
symbol  of  possession  on  the  land,  with  apt  words.     The 
second  is  a  verbal  delivery  within  sight  of  it  (c).    1849. 

Livery  in  law  does  not  transfer  the  freehold  till  an  How  umj 
actual  entry  is  made  by  the  feoffee.  Therefore,  if  either  2SSJ1IS.*' 
tiie  feoffor  or  feoffee  dies  before  an  entry  is  made  under  the 
livery  thus  given,  it  becomes  void  ((2).  if  the  feoffee  dared 
not  enter  through  fear  of  bis  life  or  bodily  hann,  then 
his  continual  claim  made  yearly  in  due  form  of  law  as 
near  as  possible  to  the  lands,  formerly  sufiiced  without 

(«)1  Pn«.Shap.T.203,2W;Co.  (o)  See  4  Cruise  T.  33,  c.  *,  §  8, 

Litt.  9  »,  271  b,  Q.  (1).  11;  Co.  Litt  48  &.  b,  19  b ;  I  Pres. 

(1)  Barton,  9  30i  4  CroueT.  32,  i<hep.  T.  216,  216. 

c.  I.SIS;  4Crui«T.32,c.  4,^4;  (i()  4  Cruiae  T.  32,  e.  1,  5  13; 

1  Ptea.  Rhep.  T.  203.  .              . 

VOL.  U.  D 
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^■"J;!:"-  an  entry  (o).  But,  by  the  atat  3  &  4  Will.  4.c.  27,  s.  11, 
"  no  coDtiuual  or  other  claim  upon  or  near  any  land  shall 
preserve  any  right  of  making  an  witry  or  distress  or  of 
brioging  an  action."     1860. 

Livery  in  law  must  be  made  to  the  freeholder  himuelf: 
if  made  to  a  lessee  for  years,  it  would  not  enure  to  a 
femainderman,  but  was  void  (b).     1861. 
wtu>n  In  cases  not  within  the  stat.  7  &  8  Vict.  c.  7fj,  s.  2,  or 

n™««T.  8  &  9  Vict.  c.  106,  a  2,  which  will  be  presently  noticed, 
livery  of  seisin  is  necessary  in  all  cases  on  the  creation  or 
transfer  ofany  estate  of  freehold  in  possession  in  corporeal 
hereditaments,  except  by  matter  of  record,  as  by  the 
King's  letters  patent,  or  by  fine  or  recovery,  or  by  deed 
indented  and  enrolled,  or  by  way  of  covenant  and  raising 
of  use,  or  by  way  of  surrender,  devise,  release  or  con- 
tinnation,  or  by  way  of  increase.  But  it  is  not  requisite, 
nor  indeed  could  it  be  made,  on  the  creation  or  transfer  of 
incorporeal  hereditaments  alone.  Neither  is  it  requisite 
upon  the  creation  or  transfer  of  a  lease  for  years  or  other 
chattel  interests  (c).  1862. 
JJjomw  As  livery  of  seisin  is  the  delivery  of  the  actual  posses- 
sion, it  follows-  that  no  person  who  has  not  the  actual 
possession  at  the  moment  can  give  livery  in  deed  (d) ;  and 
therefore  it  is  requisite  that  all  persons  that  have  any 
lawful  estate  and  possession  in  the  thing  whereof  livery 
is  to  be  made,  such  as  lessees  for  life  or  years,  join  in  the 
making  thereof,  or  be  removed  thence  (e).  1863. 
Of  whM  A  feofiment  can  only  be  made  of  corporeal  hereditaments 

btuade.  of  which  the  actual  possession  may  be  delivered  to  the 
feofibe,  except  that  incorporeal  hereditaments,  appendant, 
incident,  or  accessory  to  corporeal  hereditaments,  may 

(«)  2  Bl.  Com.  816  ;  Co.  Lilt  (i)  *  Cmiae  T.  32,  c.  4,  §  l""  , 

46  b.  Wstk.  Conr.  Sided,  by  Prcsk  i60 ; 

(b)  Co.  Litt  49  b.  Co.  Litt.  50  a,  IS  b. 

CO  1  Prei.  Bhep.  T.  2tO.  311 ;  2  CO  1   ^na.  Sbvp.  T.  S06.  21:{ : 

Bl.  Com.  31t ;  Wrtk.  Conr.  Sid  td.  V/aXk.  Con».  lid  ed.  by  Prwt.  Itij 

hj  PiMt  33, 161.  —2  ;  Co.  Litt.  U  K  «nd  n,  C8). 
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\}&ati  with  the  corporeal  hereditameDte,  as  the  priudpal,  '^'^'^^ 
by  meaaa  of  a  feoffment  (a).    1864.  

Livery  of  seisin  must  be  made  in  the  lifetime  uf  the  wben  utot 
parties.  A  diBtincUou,  however,  occurs  between  the  caiie  "'-'«■ 
of  joint  tenants  and  that  of  tenants  in  common.  Where 
the  feoffers  are  joint  tenants,  if  one  of  them  dies  before 
lively,  as  his  share  survives  to  the  others,  the  entirety  of 
the  parcels  may  pass  from  the  survivors.  But  where  they 
are  tenants  in  common,  the  part  of  the  person  dying 
devolves  to  his  heirs,  and  the  feoSineat  of  the  aurvivoru 
will  not  pass  his  share,  as  it  is  not  in  them  ;  but  it  will  be 
good  as  to  their  own  shares.  So,  where  the  feoffees  are  to 
be  joint  tenants,  notwithstanding  the  death  of  one  of  them 
before  livery,  the  entirety  of  the  parcels  will  pass  to  the 
survivors.  But  where  they  are  to  be  tenants  in  common, 
the  livery  will  be  void  as  to  persons  dying  before  livery  is 
made,  and  as  to  the  shares  intended  for  them ;  but  it  will 
be  good  as  to  the  survivors  and  the  shares  intended  for 
them  (6).     1866. 

Livery  in  deed  may  be  given  and  received  by  attorney,  ^"rj  >'/ 
But,  1.  He  must  be  authorized  by  deed,  i.e.,  either  by 
the  feofiiueiit  itaelf  or  by  some  other  deed ;  and  hence 
an  infant  or  a  married  wonum  cannot  give  livery  by 
attorney.  2.  The  attorney  must  pursue  his  authority,  in 
subatance  and  effect  at  least.  3.  He  must  do  it  in  terms 
or  in  substance  in  the  name  of  the  person  who  gives  the 
authority,  i.  Livery  must  be  given  in  the  lifetime  of  the 
parties ;  so  that  the  seisin  may  pass  out  of  the  feoffor  in 
his  lifetime,  into  the  SeoSea  in  his  lifetime.  But  livery  in 
law  may  not  be  made  by  attorney  (c).     1866. 

When  a  particular  estate  for  years  or  of  freehold  and  ^^^'^"^ 
a  freehold  remainder  are  created  together  de  novo  out  of  a  ^J^^^ 
corporeal  hereditament  in  possession,  livery  is  given  to  the  ^S!Cid 

(a)  4  Crowe  I.  82,  c,  4,  J  M  ;  1  (S)  1  Fres.  Bhep.  T.  312. 

Pns.  Bhep.  T.  308,  214  ;  BnitoD,  (o)  1  Pica.  8h^  T.  !17,  211;;  i 

i  M,  U.  CrulM  T.  83,  c.  4,  $  M,  IS  ;  !  D. 

u2 
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^^■i'l^  tena&t  of  the  particular  estate  in  possession,  and  it  then 

gj^j,^^     enures  to  the  remainderman.     When  an  estate  is  created 

^^St'^  afterwards,  expectant  ou  a  lease  then  in  being,  the  livery 

must  Dot  be  made  to  the  lessee  for  years ;  for,  if  it  were, 

it  would  operate  nothing,  nam  quod  semet  meum  est, 

amplius  meum  esse  non  potest ;  but  it  must  be  made  to 

the  remainderman  himself,  by  consent  of  the  leasee  for 

years  (a).    1867. 

How  linrj       If  an  estate  is  made  of  divers  pieces  of  land  in  divers 

■Md^tha  vill^es  in  the  same  county,  livery  of  seisin  of  and  in  any 

^^^^^      part  thereof  in  the  name  of  all  the  rest,  or  according  to  the 

deed,  suffices  for  all,  provided  all  the  pieces  are  in  the 

grantor's  possession  and  out  of  lease.   But  if  the  pieces  of 

land  lie  in  divers  counties,  or  if  they  are  in  the  same 

county  and  they  are  in  lease  under  different  leases,  or  out 

of  the  possession  of  the  feoffor,  it  is  requisite  that  livery 

of  seisin  be  made  upon  some  of  the  lands  in  both  or  all 

the  counties,  and  upon  every  parcel  of  land  that  is  out  of 

possession  or  in  the  occupation  of  a  distinct  occupier,  or 

at  least  in  some  parcel  of  the  land  in  the  occupation  of 

every  several  tenant  (6).     1868. 

Hemonn-         A  memorandum   that   liveiy   of  seisin  was  ^ven  is 

umTDi      usually  indorsed  on  all  ancieut  feoffments.     But  Courts 

lo*"*^      of  Law  and  Equity  will  presume  livery  of  seisin  to  have 

been  given,  though  not  indorsed  on  the  deed,  where  the 

possession  has  gone   according  to  the  feoffment   for  a 

length  of  time  (c).     1868. 

"»«7  A  Court  of  Equity  will  supply  the  want  of  livety  of 

seisin,  where  a  feoffment  appears  to  have  been  made  for 

valuable  consideration  (d).    1860. 

nuiud  Except  so  far  as  the  stat.  8  &  d  Vict.  c.  106,  a  3,  may 

Com.  316,  316  ;  Watk,  Conv.  3nl  (ft)  1  Pres.  Shep.T.212;4  CrniEe 

ed.  by  pT«fit.  165 ;  Co.  Litt.  48  b,  T.  32,  c  4,  $  T  ;  2  Bl.  Com.  S16  ; 

62  a,  b.  UttR.«l. 

(a)  2  Bl.  Com.  IB6, 167, 314  :  Co.  (^)  4  Cmise  T.  32.  c.  4.  i  IB. 

Litt  4»  K  (lO  4  Cniue  T.  US,  c.  i.  $  17. 
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alter  the  caae,  the  land  passes  by  the  liveiy,  and  not  by  ^|^1\^ 
the  deed,  which,  without  livery,  conferred  only  an  estate  ^^^^^ 
at  will  (a).     1861.  '*"''"^- 

No  particular  words  are  essential.    But  in  modem  times  2^"^' 
the  word  "enfeoff "  has  been  usually  employed  as  an  opera- 
tive verb,  in  conjunction  with  some  other  or  others,  such 
as  "  give,"  "  grant,"  "  alien,"  and  "  confirm  "  {6).     1862. 

The  effect  of  a  feofiinent  was  always  to  confer  some  estate  ^JJ^i^t*^ 
of  freehold  in  prESsenti,  that  is,  either  in  actual  possession 
or  subject  only  to  a  chattel  interest.  -It  naturally  imported 
the  gift  of  an  immediate  estate,  and  its  operation  could  not 
be  suspended  or  deferred,  so  aa  to  give  only  an  estate  in 
futuro.  And  hence  a  remainder,  after  it  is  created,  cannot 
be  conveyed  by  feoffment  (c).     1863. 

In  cases  not  within  the  stat.  7  &  8  Vict.  c.  76,  s.  7,  or 
8  &  9  Vict.  c.  106,  8,  4,  the  operation  of  a  feoSinent  is  in 
some  respects  stronger  than  that  of  any  other  conveyance. 
Thus,  by  reason  of  the  entry  and  livery  of  seisin,  it  clears 
all  disseisins,  abatements,  intrusions,  and  other  wrongful 
or  defeasible  estates,  where  the  entry  of  the  feoffor  is  lawful 
— en  effect  which  is  not  produced  even  by  a  fine,  recovery, 
or  bargun  and  sale  by  deed  indented  and  enrolled.  And 
it  not  only  passes  the  present  estate  of  the  feoffor,  but  bars 
biro  of  all  present  and  future  right  and  possibility  of  right 
to  the  thing  which  is  so  conveyed  ;  insomuch,  that,  if  he 
has  divers  estates,  all  of  them  pass  by  his  feoffment ;  and 
if  he  has  any  interest,  rent,  common,  condition,  power, 
contingent  use  or  benefit  in,  to,  or  out  of  the  land,'it  is 
extinguished  by  the  feoffment  And  it  also  destroys  all 
contingent  remiunders  in  strangers,  if  supported  only  by 
an  estate  of  freehold  or  of  inheritance  in  the  feoffor  (d). 

C«)  4Janii.*Byth.bySweet,38;  213;  2  Bl.  Com.  314  ;  Watk.Conv. 

I  Prea.  Shep.  T,.203 ;  Co..Lilt.  56  b.  3rd ed. by  Prest. 96;  Co.  Litt.  217  a. 

(6)  4  CniiM  T,  3Z,  c'  4,  J  4  ;  4  (d)  i  Crnise  T.  32.  c.  4.  S  28  ;  1 

Jttnn.  &   Byth,  by  Sweet,  69,  62.  Pree.  Shep.  T.  204 ;  Ca  Litt.  9  a ; 

((■)  Bortoti,  §  22 ;  1  Pres.  Shep.  T.  Watk.  Conv.  3rd  ed.  by  Preet.  164. 
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'ci  "^t  "•  And,  by  the  old  law,  a  feoflEment  operated  upon  the  posses- 
aioD,  without  any  regard  to  the  estate  or  interest  of  the 
feoffor;  bo  that  even  if  the  feoffor  had  only  a  particular 
estate  of  freehold,  or  a  chattel  interest,  or  no  interest  at  all, 
but  had  the  actual  possession,  either  by  right  or  by  wrong, 
and  therefore  was  not  a  mere  trespasser  (i^.,  a  person  who 
entered  while  the  rightful  owner  retained  the  possession), 
the  feoffment  would  pass  an  estate  in  tee  simple,  though 
such  estate  might  be  defeated  by  the  remajnderman  or 
reversioner,  whose  estate  was  thereby  converted  into  a 
mere  right,  or  by  the  rightful  proprietor  (a).  And  a  feoff- 
ment, whether  in  fee  or  in  tail,  or  for  the  life  of  the  feoffee, 
or  another  person,  made  by  a  tenant  in  tail,  who  was 
actually  seised  by  force  of  the  enttul,  created  a  discon- 
tinuance of  the  estate  tail,  by  transferring  to  the  feoffee, 
not  only  the  possession,  but  also  the  apparent  right  of 
possession,  so  as  to  take  away  the  entry  of  the  issue  in 
tail,  as  also  of  the  persons  in  remtunder,  and  of  the  rever- 
sioner, and  to  drive  them  to  their  real  action  (b).  And  ia 
the  case  of  a  feoffment  for  life  by  the  tenant  in  tail,  he 
thereby  created  a  tortious  estate  in  himself  in  fee  simple  in 
reversion  expectant  on  the  decease  of  the  fet^e  (c).  1864. 
By  the  stat.  7  &  8  Vict.  c.  70,  s.  7,  it  was  enacted  "  that 
no  conveyance  shall  be  voidable  only  when  made  by  feoff- 
ment or  other  assarance,  where  the  same  would  be  abso- 
lutely void,  if  made  by  release  or  grant ;  and  that  no 
assurance  shall  create  any  estate  by  wrong,  or  have  any 
other  effect  than  the  same  would  have  if  it  were  to  take 
effect  as  a  relt&se,  surrender,  grant,  lease,  bargain  and  sale, 
or  covenant  to  stand  seised  (as  the  case  may  be)."  This 
was  repealed  by  the  stat  8  &  9  Vict.  c.  106  ;  but  by  s.  4 
of  that  Act,  it  is  enacted,  "  that  a  feoffment  made  after 

(a)  4  Cruise  T.  32.  c  4,  §29;  Co.      80.  161,163. 
LHt.  271b.  ii.(I).330b,an(in.  (1);  (*)  4  Cruise  T.  32,  c.  4,  |  30  ; 

1  Pre*.  Shop.  T.  205;  Burton,  §  71       anpra,  par.  1471—4. 
—2;  Watk.  CotiT.  Srd  ed.  b;  Pre*.  (c)  Co.  Lin.334  b,n.  (1),339  n. 
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the  Ut  day  of  October,  1845,  shall  not  have  any  tortious  '^^^','' 
operation."    1866. 

By  the  stat.  7  &  8  Vict.  c.  76,  s.  2,  it  was  also  enacted,  %^2rtti 
"  That  every  person  may  convey  by  any  deed,  without 
livery  of  seisin,  or  enrolmeut,  or  a  prior  lease,  all  such 
freehold  land  as  he  might  before  the  passing  of  this  Act 
have  conveyed  by  lease  and  release ;  and  every  such  con- 
veyance shall  take  effect  as  if  it  had  been  made  by  lease 
and  release."     Thia  was  repealed  by  the  stat.  8  &  9  Vict.  sui.  s  a  # 

•^  ■'  Vict.  c.  lot, 

c  1(H> ;  but  by  8.  2  of  that  Act,  "  after  the  said  1st  day  •■  ^ 
of  October,  1845,  all  corporeal  tenements  and  heredita- 
ments shall,  as  regards  the  conveyance  of  the  immediate 
freehold  thereof,  be  deemed  to  lie  in  grant  as  well  as  in 
livery."     1866. 


Section  II. 

<)/a   Gi/t. 

A  gift  of  real  estate  is  properly  applied  to  the  creation  Pi.ni.T.u. 
of  an  estate  tail,  as  a  feoffment  is  to  that  of  an  estate  in '■ 

.  ,  OiWofnKi 

fee  simple  :  kaa  hence  the  person  creating  the  estate  tail  ■■'■'^ 
is  termed  the  donor,  and  the  person  taking  it,  the  donee. 
It  differs  in  nothing  from  a  feoSment,  except  in  the  nature 
of  the  estate  that  passes  by  it ;  so  that  livery  of  seisin 
must  be  given  to  the  donee  to  render  it  effectual.  The 
operative  word  is  "  give  "  ;  but  any  other  word  or  words 
that  show  the  intention  of  the  parties  will  have  the  same 
effect  (a).    1867. 

K  gift  of  personal  estate  is  a  gratuitous  transfer  of  such  oirt  or  per. 
property  from  one  person  to  another  (fc).     1868.  """■ 

To  constitute  a  transaction  a  gift  of  money,  and  negative 

(a)  4  Craiae  T.  32,  c.  4,  §  32  ;  3  (b)  1   Vteti.  Sbep.  T.  2,21 ;  2  BL 

Bl.  Com.  :-ll6;  WfUk.  CoDT.  3rde(l       Com.  44fl. 
by  PtMt.  173 — I. 
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"cb!"!:  ^  "**  intention  of  a  Joan,  at  least  where  it  is  followed  by  a 
promissory  note  for  the  amount,  it  is  necessary  to  show 
not  only  it  was  meant  as  a  ^ft,  bat  that  it  was  accepted 
as  a  gift  (a).     1869. 

A  gii%  of  personal  chattels,  to  be  valid  and  binding, 
must  either  be  accompanied  by  a  deed  or  by  actual  or 
constructive  delivery  of  the  possession.  And  hence  a 
mere  verbal  gift  of  s  chattel  to  a  person  in  whose  pos- 
session it  is,  does  not  pass  any  property  to  the  donee, 
unless  the  donee  does  some  act  testifying  his  acceptance 
ofthegift(6).    1870. 


Section  III. 
Of  a  Grant. 
•^^^1*.      A  grant  at  common  law,  specifically  so  called,  ii 


-  veyance  of  an  incorporeal  hereditament  (c).     1871. 

As  livery  of  seisin  was  the  regular  mode  of  conveying 
'^  corporeal  hereditaments  at  the  common  law,  so  a  deed  of 
^  grant  was  tiie  proper  mode  of  transferring  incorporeal  here- 
ditaments, or  creating  any  estate  out  of  tbeiA ;  and  hence 
corporeal  hereditaments  were  said  to  lie  in  livery,  and  in- 
corporeal hereditaments  to  lie  in  grant.  But  the  fonner 
now  lie  in  grant  as  well  as  in  livery  (d).     1872. 

But  here  it  must  be  observed,  that,  although  livery  of 
seisin  was  the  regular  way  of  conveying  corporeal  heredi- 
taments, yet  an  actually  existing  remainder  or  reversion  in 
corporeal  hereditaments,  being  itself  an  incorporeal  here- 
ditament, could  not  be  conveyed  by  livery,  nor  could  any 

(a)  urn  v.  WUmn,  L.  R  8  Ch,  (<■)  2  Pres.  Shep.  T,  228. 

Ap.  888,  S9G.  (rf)  4  Cruise  T.  32,  c.  4,  §  26,  33; 

(A>2Sleph.  Cam.  44  ;  Shower  v.  Co.  Litt  272  b,  n.  (1);  2  Bl.  Com. 

JSfci,4Kxch.478;  Baumet.  fU-  317;    3  Jsnn.  t  Bytb.  by  Sweet, 

bTMhe,  18  C.  B.  (N.  8.)  61G ;  Add.  26!).     See  ropra,  par.  14,  IS6R. 
font.  4ft. 
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estate  or  intereHt  be  created  out  of  it  by  livery,  but  it  "Sit!";!  s!" 
might  be  by  grant.  Aod,  on  the  other  hand,  although  a 
graut  was  the  regular  way  of  tTansferring  iucorporeal  here- 
ditaments, including  remaindera  and  reversions,  or  creating 
any  estate  or  interest  out  of  them;  yet  a  freehold  re- 
mainder could  not  be  created  de  novo  out  of  corporeal 
hereditaments  in  possession,  without  livery,  and  by  mere 
grant,  because  that  was  in  &ct  a  conveyance  of  a  corporeal 
hereditament,  though  in  reuuunder,  and  not  the  convey- 
ance of  a  previously  subsisting  remainder  or  of  an  estate 
created  out  of  a  remainder,  that  is,  of  an  incorporeal  here- 
ditament (a).    1873. 

The  proper  words  of  a  grant  are  "  give  and  grant ";  but  ^J^" 
any  other  words  that  show  the  intention  of  the  parties  to 
pass  the  property  will  have  the  same  effect  (b).    1874. 

[By  Stat  44  4  45  Vict,  a  41.  s.  49  (Appendix),  it  is  2^ 
provided  that  the  use  of  the  word  grant  is  not  necessary 
in  order  to  convey  tenements  or  hereditaments  corporeal 
or  incorporeal    The  word  generally  used  in  the  forms  in 
the  schedule  to  that  Act,  is  convey.]    1874a. 

A  grant  only  operates  on  the  estate  or  interest  of  tbe  opsntion  ot 
grantor,  and  will  pass  no  more  than  what  he  is  by  law 
enabled  to  convey  (c).    At  law,  a  peraon  cannot  grant  or 
chaige  that  which  he  has  not  at  the  time  of  the  grant, 
though  he  acquire  it  afterwards  (d).    1876. 


Section  IV. 
0/  a  Bargain  ami.  Sale, 


A  bargain  and  sale  is  a  contract  whereby  the  bar-  ^'4:''!i*' 
gainor,  for  money  or  money's  worth  ^ven  or  expressed  j^r^vr; 

(a)8ee2Bl.  Com.  166,  167,314;  BLCoiii.317;  Watk.  Codv.  Snl  od. 

W«tk.  ConT.  3rd  ed.  by  Prest.  96,  bj  Prest.  172. 

109,  161.  (/■)  i  Craiie  T,  32,  c  4,  §  40. 

(*)  4  Cruiae  T.  32,  c.  4,  S  36 ;  2  (rf)  4  CruiBB  T.  33,  c.  4.  5  37. 
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^"'Iji*'  **  ^  gi^en,  bargains  and  sells  property  to  the  bargainee. 
- 1876. 

The  operative  words  are  "  bai^in  and  sell "  (a).  1877. 

Bargains  and  sales  are  of  three  kinds :  tirst,  common  law 
>»  bargains  and  sales  under  a  common  law  authority,  a^  in 
the  case  of  bargains  and  sales  from  executors  who  have  an 
authority  to  sell ;  secondly,  bargains  and  sales  under  an 
authority  given  by  an  Act  of  Parliament ;  thirdly,  bargains 
and  salefl  which  derive  their  effect  from  the  Statute  of 
UseaC&).     1878. 

A  bargain  and  sale  cannot  be  good  except  in  cmmdera- 
tion  of  money  or  money's  worth,  given  or  expressed  to  be 
given ;  but  the  amount  or  value  is  not  material  (c).  The 
consideration  of  long '  acquaintance,  or  of  friendship,  or 
of  natural  love  and  affection,  or  of  marriage,  or  that  the 
bargainee  is  bound  in  a  recognizance  for  the  bargainor, 
cannot  create  a  use  upon  a  bargain  and  sale  (d).  Nor 
will  the  payment  by  the  bargiunee  of  the  baigfunor's 
debts  out  of  the  bargainor's  lands  support  a  deed  as  a 
baigain  and  sale;  for,  in  fact,  there  is  no  consideration 
except  the  trouble  (e).  But  a  rent  reserved  on  a  bargain 
and  sale,  even  though  it  be  only  of  a  peppercorn,  is  a  suf- 
ficient consideration  (/).  If  there  is  a  valuable  considera- 
tion given,  although  it  be  not  expressed,  the  bargainee 
may  aver  it,  and,  if  proved,  the  bargain  and  sale  is  good. 
On  the  other  hand,  if  a  valuable  consideration  is  expressed, 
though  not  paid,  yet  the  deed  is  good  as  a  bargain  and 
sale  ((/).  And  if  it  puqjorts  to  be  made  "  for  a  certain  sum 

(«)  Wfttk.  Conv.  8n1  ,v|.  bj  Prest. 
203. 

(S)  lPres.ehep.T.227;3Jann.  24B. 

k  Bytit.  by  Street,  238 ;  9  Jarm.  k  (r)  See  4  Cniue  T.  33,  c.  9,  §  26, 

Byth.  by  Sweet,  423—6  ;   Watk.  26, 

CoDT.  Srd  ed.  by  Preat.  304.  (/)  *  Cniiae  T.  32,  c.  9,  §  37. 

(<■)  4  Cruine  T.  33,  c.  9,  §  19,  20,  (y)  1  Pres.  Shep.  T.  323 :  BdHod, 

22;  Burton,  S 144;  3  Juitui:  Byth.  §144:  Waik.Conv.  arde-l.by  Prest. 

by  Sweet.  24S ;  Watk.  Coot.  3td  ed.  2V2. 
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of  money,"  or  "  for  s  certain  competent  sum  of  money,"  %"^\_ i'' 
tbst  will  be  sufficient  (a).     And  a  bargain  and  sale  may 
be  made  to  a  person  who  does  not  pay  any  coaai deration, 
so  long  as  it  is  made  for  a  valuable  consideration  given 
by  uiother  person  (&).    1879. 

All  private  persons  having  an  estate  of  fi'eehold  in  pos-  wiw  du^ 
session,  vested  remiunder,  or  inversion,  may  convey  by  2;^™^"^ 
bargun  and  sale,  in  fee,  for  life,  or  for  year8.(c).    And  not  J^l^™^ 
onlycorporeal  hereditaments, but  also  incorporeal  heredita^  "'"'■ 
meats  in  actual  existence,  may  be  conveyed  by  bargain 
and  sale  (d).     But  things  not  in  esse,  such  as  a  right  of 
common  or  way  not  before  created,  or  estovers,  cannot  be 
so  conveyed  (e) ;  for  as  they  are  not  existing,  no  one  can 
be  seiaed  of  them.     And  a  person  having  only  a  chattel 
interest  in  lands  cannot  convey  it  by  bargain  and  sale, 
because  be  has  no  seisin  out  of  which  a  use  can  arise  (/). 
A  common  law  bargain  and  sale  may,  however,  be  made 
of  chattels  personal  (g).     1680. 

A  bargain  and  sale,  if  enrolled  within  the  proper  time,  otqnitioii 

**  "^      "^  b.,  or  dHth 

binds  the  land  in  point  of  title  froni  the  execution  thereof ; «  ijj?^^ 
so  that,  if  the  bargainor  attempted  to  dispose  of  or  charge  J^JlXumt. 
the  estate  between  the  delivery  of  the  deed  and  the  enrol- 
ment thereof,  such  an  intervening  disposition  or  charge 
would  be  void  (A),  And  the  death  of  the  bargiunor  or  of 
the  bargainee  before  enrolment,  is  not  material.  Where 
the  baif^tunee  dies  before  enrolment  of  the  deed,  if  it  is 
afterwards  duly  enrolled,  his  heir  will  be  in  by  descent  (i). 
And  ao  assurance  made  by  the  bargainee  before  enrol- 

(a)  1  Pre*,  step.  T.  223 ;  4  Online       Prea.  Shep.  T.  223, 
T.  32,  c  9,  5  20,  22.  (/)  4  Cruise  T.  .12,  c.  9,  $  18, 

(4)  3  Jarra.  k  Byth.  by  Sweet,  (j)  I  Prea.  Rhep.  T.  224. 

239,  (A)  1  Pres,  Step.  T.  226—7 ;  2 

Prea,  Shep,  T.  Ell  ;  4  Cmise  T.  32, 
c.  9,  §  34 ;  3  Jarm.  and  Byth.  by 
Sweet,  2SS  ;  BurtOD,  f  142, 
(i)  4  OniBe  T.  32,  e.  9,  §  3fl,      . 
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^'"t"'  "nflnt  is  valid,  if  the  bai^in  and  sale  is  afterwards  duly 

enrolled  (a).     1881. 

Wmerf         Bargains  and  sales  of  real  estate  under  the  Statute  of 
™^2^  Uses  are  now  little  used  as  assurances  from  vendor  to 
vendee,  because  they  do  not  admit  of  the  limitations  usual 
in  purchase  deeds,  namely,  the  limitations  to  prevent, 
dower,  including  the  power  of  appointment  (b).    And 
these  assurances  do  not  admit  of  general  powers  (c). 
1882. 
Bugiin  uid      By  the  statute  25  Qeo.  3,  c.  35,  the  lands  of  debtors 
ordtbtontu  to  the  Crown  which  have  been  extended,  may,  by  order  of 
the  Court  of  Exchequer,  be  sold  and  conveyed  by  bargain 
and  sale  enrolled  (d).    1883. 
EnnjiiDHit        A  bargain  and  sale  under  a  common  law  authority  does 
«n^^i      not  require  enrolment  (e).     But  to  the  validity  of  a  bar- 
pj^^^^  gain  and  sale  of  real  property  for  an  estate  of  freehold, 
'"^°'^-      under  the  Statutes  of  Uses,  enrolment  was  rendered  ne- 
cessary by  the  Statute  of  Enrolments.     By  the  common 
law,  tho  transfer  of  property  in  land  was  made  a  matter  of 
publicity  by  a  formal  giving  and  taking  possession ;  and 
the  secret  nature  of  uses  is  mentioned  in  t^e  preamble  to 
the  Statute  of  Uses  as  one  of  the  principal  inducements  to 
their  abolition.   Yet,  as  the  effect  of  the  construction  put 
upon   that  statute  was,  that  such  property  might   be 
traoBferred  by  a  secret  transaction;  in  order  to  remedy  this, 
the  stat,  27  Hen.  8,  c.  16,  was  passed  (/),  whereby  it  was 
enacted,  that,  no  "  manors,  lands,  tenements,  co*  other  here- 
ditaments shall  pass,  alter,  or  change  from  one  to  another, 
whereby  any  estate  of  inheritance  or  freehold  shall  be  made 

(a)  3  Jarm.  &nd  Bytli.  by  Sweet,  (,d)  2  Crolse  T.  14,  §  106. 

338.  (c)  3  Jarm.  Ic  Byth.  by  Sweet, 

(i)  9  Jam,  *  Byth,  by  Sweet,  238 ;   9  Jarm.  It  Byth.  by  Sweet, 

2S1,  435—6.    See  Bupro,  par.  674,  425—6. 

691.  {/)  Burton,  §  139 ;  2  Bl,  Com. 

((■>  Walk.  Coot.  3rd  ed.  by  Prest  33S  ;  Co.  Litt,  48  a,  n.  (3) ;  Watk, 

204.  Conv.  3rd  ed.  by  Prert.  202. 
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or  take  effect  in  any  persoa  or  persons,  or  any  use  thereof '^"J'^'^ 

to  be  made,  by  reason  only  of  any  bargain  and  sale  thereof, 

except  tbe  same  bai^ain  and  sale  be  made  by  writing  in- 
dented, sealed,  and  enrolled  in  one  of  the  King's  Courts  of 
Record  at  Westminster,  or  else  within  tbe  same  county 
or  couaties  where  the  same  manors,  lands,  or  tenements, 
ao  bargained  and  sold,  lie  or  be,  before  the  custos  rotu- 
lorum  and  two  justices  of  the  peace,  and  the  clerk  of  the 
peace  of  the  same  county  or  counties,  or  two  of  Uiem  at 
tbe  least,  whereof  tbe  clerk  of  the  peace  to  be  one ;  and 
the  8ame  enrolment  to  be  had  and  made  within  six 
monUis  next  after  the  date  of  the  same  writings  indented." 
But  by  s,  2,  it  is  provided,  that  this  enactment  shall  not  ^^^^|^ 
"  extend  fo  any  manor,  lands,  tenements,  or  heredita-  |^t.*°^' 
ments,  lying  or  being  within  any  city,  borough,  or  town 
corporate  within  this  realm,  wherein  the  mayors,  recor- 
ders, chamberlains,  baili^,  or  other  officer  or  officers  have 
authority  or  have  lawfully  used  to  enrol  any  evidences, 
deeds,  or  other  writings  within  their  precinct  or  limits ; 
anything  in  this  Act  ctmtained  to  the  conttaiy  notwith- 
standing."    1884. 

In  consequence  of  this  exception,  lands  and  tenements 
in  cities  and  boroughs  having  the  privily  of  enrolment 
are  not  within  the  Act;  and  though  the  intention  of  the 
statute  was  only  to  exempt  them  from  enrolment  in  the 
Courts  at  Westminster,  yet  it  is  worded  in  such  a  manner 
that  they  are  dischai^ed  from  any  enrolment  whatever  (a). 
1886. 

The  deed  must  be  an  indenture,  and  the  enrolment  Kind  <a 
most  be  on  parchment  (6). 

The  computation  of  the  t 
months,  except  in  the  case  of  a  disentailing  assurance,  aii  manuu 
and  from  and  exclusive  of  tbe  day  of  tbe  date  of  the 

(a)  4  CAiiK  T.  32.  c.  V,  §  32.  (A)  1  Pre*.  Shop.  T.  331,  233. 
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'ci<!"'T!4!'  *^o^>  or,  if  it  bears  no  date  or  an  impossible  one,  from 

and  exclusive  of  the  day  of  delivery  (a),    1887. 
KiiruioHoi        The  enrolmeut  may  be  made  after  the  death  of  either 

party  (o).    1888. 

FitHdiiig  DT       The  bargain  and  sale,  as  such,  camiot,  after  the  end  of 

«video«,      aix  tnonths,  or  even  during  ihe  six  months,  be  given  in 

evidence  or  pleaded,  unless  it  has  been  enrolled  within 

the  six  months  (&).     1889. 

>^mjiiiieDi        By  the  statute  5  Eliz.  c.  26,  bargains  and  sales  of  lands 

chSiira.     'y^°S  "^  ^^  counties  palatine  of  Lancaster  and  Chester, 

ud  vTi-    ^^^  ^^^  bishopric  of  Durham,  are  required  to  be  enrolled 

''''"'  in  the  respective  Courts  of  those  counties.     And  by  the 

statute  5  Anne  c.  18,  6  Anne  c.  35,  and  6  Geo.  3,  c.  6, 

bargains  and  sales  of  lands  lying  within  the  west^  east, 

and  north  ridings  of  the  county  of  York,  may  be  enrolled 

before  the  registrars  of  those  ridings  (c).     1890. 

f^i^t       ^y  '^®  statute  7  &  8  Vict  c  76,  s.  2,  it  was  enacted, 

^f;*;'^  J"** "  that  every  pemon  may  convey  by  any  deed,  without 

Vict,  1 7«,    j^ygjy  ^jf  seisin,  or  enrolment,  or  a  prior  lease,  all  such 

freehold  laud  as  he  might  before  the  passii^  of  the  Act 

have  conveyed  by  lease  and  release."    But  this  enactment 

was  repealed  by  the  stat.  S  &  9  Vict,  c  106,  s.  1,  as  from 

the  1st  day  of  October,  1845.     1891. 

B4rgi>iiu  To  a  bargain  and  sale  of  personal  chattels  at  the  com- 

penoiui      mon  law,  or  of  real  property  for  a  term  of  years,  under  the 

"l^i^™i   Statute  of  Uses,  by  a  person  having  an  estate  of  freehold, 

t^'^     no  enrolment  is  requisite  by  the  Statute  of  EnrolmenU, 

27  Hen.  8,  c.  16  (d).    But  by  [s.  8  of  stat  45  &  46  Vict 

c.  43  (Appendix),}  bills  of  sale  of  personal  chattels  are 

now  required  to  be  registered  (e).     1892. 

.    (fl)  3  Jam.  ft  Byth.  by  Sweet,  (c)  *  Cruise  T.  32,  c,  9,  §  30. 

238 ;  BnrtoD,  §  Ul ;  1  Pres.  Shep.  Id)  I  Pres.  Shep.  T.  224 

T.  228.  (e)  See  Ch.  7,  *.  3,  intra. 

(*)  1  Pre».  Shep.  T.  222. 
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Section  V. 
Of  Leases  and  Untkr leases  (a). 

A  lease  is  properly  a  conveyance  of  any  lands  or  teiie-  ^iii.T.ii. 

menta  (usually  in  consideration  of  rent  or  other  annual  — 

recompense)  made  for  life,  for  years,  or  at  will,  but  always  ^^  "^ 
for  a  leas  Ume  than  the  lessoi-  has  in  the  premises.     If  f^u 
it  is  for  the  whole  interest,  it  is  more  properly  an  assign-  ^*^'"' 
ment  than  a  lease  (6).     While,  on  the  other  hand,  if  any 
portiun  of  his  estate  at  the  end  Uiereof  is  reserved  by  a 
tenant  for  years,  the  instrument  will  operate  as  an  under- 
lease (c).     1893. 

With  1-eference  to  cases  where  it  may  appear  difficult  to  ?^* 
determine  whether  a  deed  is  a  lease  or  osly  an  agreement  ^^'^ 
for  one,  if  there  are  words  and  au  apparent  intent  of  f^^^^^^ 
present  demise,  and  yet  allusion  is  made  to  a  lease  to  be 
executed  at  some  future  time,  such  instrument  is  con- 
strued  to   be   an  actual   lease,  with   an  agreement  for 
further  assurance.     But  where  there  appears  no  intent, 
though  there  are  words  of  present  demise,  and  the  instru- 
ment seems  only  preparatory  or  relative  to  one  tu  be 
afterwards  made,  it  is  only  considered  as  an  agreement 
for  a  lease  (d).     1894. 

The  leaning  of  the  Courts  appears  to  be  to  construe  an 
agreement  as  to  letting  as  a  present  demise,  and  not  a 
mere  agreement  for  a  future  lease  (e).  And  hence  the 
words  "agree  to  let"  constitute  a  present  demise,  com- 
mencing at  the  date  of  the  agreement,  although  no  time 

(a)  Ab  to  leua  by  the  Crown,  Pr«et.  174  ;  1  Piatt  on  Leases,  1— 

eccleaiBBtical  penma,  collies,  and  19. 

corpo9tioiif ,  M«  Co.  Idtt.  44  b,  4G  (o)  2  Prea.  Shep.  T.  266. 

b;  3  Bl.  Com.  318-322;  Stamp's  (if)  See  4  CruiseT.  34,c.fi,§  2— 

Indez  to(i>aSt*tDtcLaw;  andthe  11;    Burton,   %   SiS;   1    Piatt  oa 

tr«atiM«  on  the  tnbject  of  leaiea  Leaaee,  BOS. 

C*J  3  BL  Com.  817 ;  2  Pres,  Hhep.  (<>  2  Pres.  Shep.  1.  271. 
I.  MA ;  Watk.  Codt.  8id  ed.  1^ 
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^h!^  L "  ^  named  for  the  commencetuent  of  the  tenancy,  and 

although  "  a  lease  U  to  be  drawn  upon  the  usual  terms," 

and  the  tenant  "agrees"  to  take  it  upon  the  said  terms  (a). 

Where,  therefore,  it  is  not  intended  that  an  agreement 

should  have  the  effect  of  a  present  demise,  care  must  be 

taken  to  restrict  its  operation  to  that  of  a  mere  agreement 

tor  a  future  lease.     1896. 

mo  DU7         AH  natural  persons  who  are  capable  of  alienating  their 

property  or  of  entering  into  contracts  respecting  it,  may 

make  leases,  which  will  endure  as  long  as  their  interest 

in  the  thing  leased  (b).     1886. 

t^^^        By  the  common  law,  a  tenant  for  life  (except  under  a 

^^^^    power)  cannot  make  a  lease  to  continue  longer  than  the 

"""■  period  for  which  his  own  estate  is  limited ;  but,  on  the 

expiration  of  that  period,  a  lease  granted  by  him  becomes 

absolutely  void  against  the  remaindennan  or  reversioner, 

BO  as  to  be  incapable  of  confirmation.     And  if  A.,  lessee 

for  the  life  of  B.,  makes  a  lease  for  years  by  an  indenture, 

and  afterwards  purchases  the  reversion  in  fee,  and  B. 

dies,  A.  may  avoid  his  own  lease  (c).    1887. 

t^iwur        When  the  person  in  remainder  or  reversion  joins  with 

nmniiidir-   the  tenant  for  life  in  making  a  lease,  it  is  considered 

tsniguv.     dumg  the  life  of  the  tenant  for  life,  as  his  lease,  and  aa 

the  confirmation  of  the  remainderman  or  reversioner. 

After  the  death  of  the  tenant  for  life,  it  is  considered  as 

the  lease  of  the  remainderman  or  reversioner,  and  as  the 

confirmation  of  the  tenant  for  life  (d).     1898. 

I"*"  ■?         By  the  common  law,  witiiout  a  fine  or  recovery,  tenants 

hnibudi     "*  *"^  could  make  no  leasee  binding  the  issue  in  tail,  or 

rtSt'rf       tl»e  remainderman  or  reveraoner.     Nor  could  a  husband 

MM.^^-  seised  jure  uzoris  make  an  absolutely  binding  lease  for 

""   "'     any  longer  term  than  the  joint  lives  of  himself  add  his 

(<■)  Aw  d.  Phillip  T.  Bei^antiit,      □.,  67,  73 ;  2  free,  Sbep.  T.  268. 

9A.±IlS.6U;  IF.kD.  440.  2S4 ;  1  PMtt  on  I«Me«,  Si— 6. 

(i)  4  Croite  T.  32,  c  5,  §  2S.  (J)  Co.  Litt.  16  a ;  4  CniiM  T. 

(<r)  4  CraiM  T.  32,  c.  6,  §  65,  AH      32,  &  6,  §  66. 
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wife,  even  though  she  joined  in  the  lease.  For  if  a  lease  'oj''.];^  1,^' 
of  the  wife's  lands  were  made  by  husband  and  wife,  it 
would  not  hind  the  wife,  if  she  survived  her  husband,  nor 
her  beiTB,  if  she  died  in  his  lifetime  (a).  Where  hus- 
band and  wife  make  a  lease  of  the  wife's  land,  not 
according  to  the  [stat.  40  &  41  Vict.  c.  18  (Appendix), 
or  the  stat.  45  &  46  Vict.  c.  38  (Appendix),]  and  not 
acknowledged  under  the  stat.  3  &  4  Will.  4,  c.  74,  s.  79, 
and  there  is  nothing  to  show  that  the  parties  contemplated 
an  acknowledgment  of  the  wife  under  that  statute,  so  as 
conclusively  to  bind  the  wife  and  her  heirs,  the  lease 
will  be  good  for  the  term  specified,  during  the  husband's 
lifetime,  and  even  if  she  survive  him  during  the  term,  it 
will  not  be  void,  but  only  voidable  at  her  option,  on  her 
doing  some  act  to  disaffirm  it;  and  until  she  does  such 
an  act  it  will  be  good  during  the  term,  and  the  rent 
accrued  during  her  lifetime  may  be  recovered  by  her  or 
ber  executors  (b).     1888. 

By  the  stat.  32  Hen.  8,  c.  28,  a  tenant  in  tail  might  i»»]> 
make  leases  to  bind  bis  issue,  but  not  those  in  remainder  ^^"°'' 
or  reversion.  And  a  husband  seised  in  right  of  hie  wife  in 
fee  simple  or  fee  tul,  provided  the  wife  joined  in  such 
lease,  might  bind  her  and  her  heirs  thereby.  But,  1.  The 
lease  must  have  been  by  indenture.  2.  It  must  have 
b^uQ  from  the  making,  or  day  of  the  making,  and  not 
at  any  greater  distance  of  time.  3.  If  there  was  any  old 
lease  in  being,  it  must  first  have  been  absolutely  surren- 
dered, or  have  been  within  a  year  of  expiring.  4,  It  must 
have  been  either  for  twenty-one  years  or  three  lives,  and 
not  for  both.  o.  It  must  not  have  exceeded  the  term  of 
three  lives,  or  twenty-one  years.  G.  It  must  have  been 
of  corporeal  hereditaments ;  for  no  rent  can  be  reserved 
out  of  incorporeal  hereditaments  by  the  common  law,  as 

(a)  i  CraiM  T.  3S,  c.  6,  $  31 ;  (»)  2H#r  t.  SliU*r,  L.  R.  8  Q.  B. 

2  Pn«.  Sbep.  T.  281.  *2. 

VOL.  U.  I 
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"'■.'/'  ^^^  lesuor  cannot  resort  to  them  to  restrain.  7.  It  must 
have  been  of  lands  and  tenements  let  for  the  greater 
part  of  twenty  years  past.  8.  Not  less  ihaji  the  most 
usual  and  customary  rent,  for  twenty  years  past,  must 
have  been  reserved  yearly  on  such  lease.  9.  Such  leases 
must  not  have  been  made  without  impeachment  of 
waste  (a).  1900. 
iiDkii  The  atat.  32  Hen.  8,  c.  28,  does  not  extend  to  copy- 
SS"    hold  estates  (6).     1901. 

All  leases  hy  t«oante  in  tail,  not  warranted  by  the  stat.  32 
it  Id  '  Hen.  8,  c.  28,  were  good  against  the  tenant  in  (ul  himself, 
■oioi  but  were  voidable  by  the  issue  in  tail,  unless  barred.  But 
"•  if  the  issue  in  tail  accepted  of  rent  or  fealty  after  the  death 
of  Iiis  ancestor,  or  brought  an  action  for  the  rent,  these 
acts  would  operate  as  a  confirmatJon  of  the  lease  (c).  And 
each  issue  in  succession  might,  while  the  lease  continued, 
affirm  the  lease  for  his  time.  But  a  lease  avoided  by  the 
issue  in  any  line  of  the  succession,  was  avoided  for  ever  (d). 
Leases  made  by  tenants  in  tail  were  absolutely  void  as 
against  the  persons  in  remainder  and  reversion,  and  ipso 
facto  determined  on  Uie  death  of  the  tenant  in  tail  and 
failure  of  the  issue  in  tail,  according  to  the  maxim,  Ces- 
sante  statu  primitivo,  cessat  et  derivativus;  so  that  no 
acceptance  of  rent  by  them  would  operate  as  a  confirma- 
tion (e).  Leases  by  tenant  in  tiul  might,  however,  become 
indefeasible,  as  against  the  issue,  by  means  of  a  fine  with 
proclamations  or  a  recovery  duly  suffered,  and  might 
become  absolute  and  binding  on  the  entire  fee  simple 
when  the  estate  tail  was  by  a  common  recovery  enlarged 
into  a  fee  simple  (/).     1902. 

(o>  a   Bl.  Com.  819,   320 ;  Co.  Pres.  Shep.  T.  268,  275,  284,  289  ; 

Litl.  41  a,  b;  2  Prcs.  Shep.  T.  2T8  fiutOD,  §  714. 

— ».  (rf)  2  Pre*.  Shep.  T.  289, 

(i)  1  Jann.  &  Byth.  by  Sweet,  (e)  *  Cruise  T.  32,  c.  5,  §  71  ;  2 

483,  n.  (a).  Prw.  Shep.  T.  268. 

(<r)  4  CniiM  T.  82,  c.  e,  f  70;  3  (/)  2  Piet.  Shep.  T.  264. 
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Leases  made  by  husband  and  wife  of  the  wife's  land,  ^;^"^'/ 
though  not  conformable  to  the  stat.  32  Hen.  8,c.  28,  were  ^^^~^ 
only  voidable  and  not  void ;  and  therefore  acceptance  ^^^  „» 
of  rent  by  the  wife  afler  her  husband's  death,  would  b^t^^ 
operate  as  a  confiimation  (a).      An  agreement  for  a  lease 
by  a  husband  and  wife  seised  in  right  of  the  wife,  would 
not  be  binding  on  the  wife  or  her  heiis,  or  her  issue  in 
tail,  because  the  stat.  32  Hen.  8,  c.  28,  only  authorises 
"leafle8''(6).     1903. 

This  Act  is  repealed  by  the  stat  19  &  20  Vict  c.  120,  ^^v^ 
8.  35,  except  so  iar  as  relates  to  leases  by  persons  having 
an  estate  in  right  of  their  churches.    1904. 

By  the  stat  19  &  20  Vict  c.  120,  power  was  given  to  the  ita-"*"! 
Court  of  Chancery  (even  in  the  case  of  iniante,  lunatics,  (^"^^ 
bankrupts,  insolvents,  and  married  women,  ss.  36 — 8),  to  t^  |,^  ^ 
authorize  leases,  and  preliminary  contracts  to  grant  leases,  "^ 
of  settled  estates,  that  is,  of  estates  limited  by  any  instru- 
ment or  instruments  (whether  before  or  after  the  passing 
of  the  Act,  8.  44),  to  or  in  trust  for  any  persons  by  way  of 
succession,  or  of  any  rights  and  privileges  over  or  affecting 
any  settled  estates,  subject  to  certain  conditions  (sb.  1,  2,3, 
6),  unless  an  application  for  that  purpose  had  been  rejected 
by  Parliament  (a.  21) ;  or  unless  it  would  be  conti-ary  to 
the  intention  of  the  settlor  (s.  26) ;  or  beyond  his  power 
(s.  27) ;  or  nnless  in  the  case  of  leases  of  copyholds  with- 
out the  consent  of  the  lord  (s.  43).     But  no  lease  could  be 
granted  for  more  than  21  yeara,  of  any  settled  estate 
whereof  the  tenants  in  tail  were  debarred  from  defeating 
their  estates  taU,  or  where  the  reversion  was  in  the  Crown 
(s.42).    1006. 

By  ns.  32,  33,  36— «,  of  the  same  statute  (even  io  the 
case  of  infiuite,  lunatics,  baokrupta,  insolvents,  and  married 
women),  tenants  for  life,  or  for  years  determioable  on  lives 

(o)  4  CnuK  T.  32,  c.  C,  g  72  ;  (»)  I  Jum.  ft  B;Ui.  bjr  Swaet, 

Watk.  ConT.  Sid  ed.  bjr  Prett.  262.      137. 
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^""■'(J  °'^  ^'"^  '"^y  grater  estate,  of  property  settled  since  tbe 

passiDg  of  the  Act,  and  tenants  by  the  curtesy,  or  in  dower, 

or  in  right  of  their  wives,  of  unsettled  property,  might, 
without  appUcation  to  the  Court,  make  binding  leases 
(except  of  the  principal  mansion  and  the  land  usually 
occupied  therewith)  for  ii  years,  in  possession,  subject  to 
certain  conditions,  except  in  the  case  of  copyholds  without 
the  consent  of  the  lord.     1806. 

By  SB.  7,  10,  of  the  same  statute,  the  Court  of  Chancery 

might  vest  powers   of    leasing    settled    estates  in   the 

trustees  of  the  settlement  or  in  any  other  persons.  1907. 

The  Act  was  amended  and  extended  by  the  stat.  21  Si 

22  Vict  c.  77  (a),  and  by  the  atat.  27  &  28  Vict.  c.  45,  so 

far  as  regards  tlie  Ist  and  lUth  sections,  and  by  the  stat. 

37  &■   3b  Vict.  c.  33.     [But  this  Act  and  the   statutes 

amending  and  extending  it  are  repealed  by  stat.  40  &  41 

Vict.  c.  18  (Appendix),  and  the  leasing  powers  of  tenants 

for  life  and  other  limited  owners  are  now  derived  from 

the  last-mentioned  statute  and  stat.  45  &  46  Vict.  c.  38 

(Appendix)  (6).]     1908. 

Lauw  by         If  a  tenant  in  fee  simple  takes  a  wife,  and  then  makes  a 

|«>wb<H     lease  for  years,  and  dies,  and  the  wife  is  endowed,  the  lease 

mdowed.      jg  void  as  against  her,  but  will  be  good  as  against  the 

heirs,  etc.,  of  the  husband  (c).     1808. 

iMwbr         Joint  tenants,  tenants  in  common,  and  coparceners  may 

iMuou,       make  leases  for  life  or  years  of  their  own  shares,  and  these 

™°>0D,      leases  will  bind  their  companions;  and  one  joint  tenant, 

""^        coparcener,  or  tenant  in  common  may  make  a  lease  of  his 

or  her  part  to  the  other  (d).    If  joint  tenants  join  in  a 

lease,  there  will  be  hut  one  lease ;  for  they  have  but  one 

freehold.    But  if  tenants  in  common  join  in  a  lease,  there 

will  be  several  leases  of  their  several  interests  (e).    1910. 

oi»r.uv.         The  words  "grant,"  "  demise,"  and  "to  farm  let,"  are  the 

(a)  tiee  Hupra,  par.  ISIS.  (dy  2  Fma.  iihep.  T.  'Z^ti ;  aapn, 

(b)  t3e«  Dupra.  |i&i.  118a  et  svq.         par.  612 — SIT. 

(u)  2  Pi«s.  i3hep.  I.  2T0.  (e)  2  Prcs.  bbep.  T.  aes,  n.  (S). 
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most  proper  operative  words  in  a  lease  for  years ;  but  any  ^'^F^  '^' 
words  which  show  the  intent  of  the  parties  that  the  one 
should  divest  himself  of  the  possession,  and  the  other  come 
into  it  for  a  determinate  time,  are  in  general  sufficient  for 
the  purpose  (a).    1911. 

There  are  some  kinds  of  incorporeal  hereditaments  which  ^I^JH^^^ 
may  be  leased.     Thus,  an  advowson  appendant  may  be  Jlf^"^ 
leased  with  the  manor  to  which  it  is  annexed,  or  separate 
from  it ;  and  an  advowson  in  gross  may  also  he  leased  {b). 
And  tithes,  whether  in  the  hands  of  ecclesiastics  or  lay 
impropriators,  might  be  leased  (c).     1812. 

If  a  man  ia  possessed  of  a  term  of  years,  although  it  be  "nni  nf 
one  hundred  years  or  upwards,  and  grants  to  another,  as  a  a^'Ot" 
legal  interest,  all  theresidueofthe  term  of  years  that  shall  '*™"' 
be  to  come  at  the  time  of  his  death,  this  grant  is  void  ; 
because  terms  for  years  being  anciently  very  short,  the 
common  law  will  not  presume  that  any  part  of  the  term 
will  exist  at  the  death  of  the  grantor  {d).    1913. 

A  lease  for  life  of  anything  whatsoever,  whether  it  lie  in  ^^ '" 
livery  or  grant,  if  it  is  in  esse  before,  cannot  begin  at  a  day  '■"""■ 
to  come,  unless  it  lies  in  livery,  and  livery  is  not  made  till 
that  day  (e)  ;  or  unless  it  is  by  way  of  remainder,  or  by 
way  of  grant  of  the  reversion,  or  of  a  part  of  the  reversion 
immediately  expectant  upon  some  other  estate  of  freehold ; 
or  unless  it  is  alease  under  the  Statute  of  Uses,  and  not  at 
the  common  law.    1814. 

In  the  case  of  leases  for  lives,  the  timber  is  included,  '^i''''*^- 
unless  excepted,  so  that  the  lessor  must  not  fell  them, 
because  the  lessee  has  by  his  lease  a  particular  interest  in 
the  trees,  such  as  the  mast  and  fruit  of  them,  and  shade 
and  shelter  for  his  cattle,  and  may  lop  them,  if  they  be  not 

<d)  Barton,  §  838 :  2  Bl.  Com.  (r)  i  Craise  T.  32,  c  fi,  §  23. 

.117 ;  i  Crnise  T.  32,  c.  6,  §  2  j  Co,  (rf)  2   PrcB.   Shep.  T.  2ni  ;  ho: 

Litt.  45  b ;  Watt  ConT.  3rd  ed.  by  nlso  Biipni,  |)ar.  839,  840. 

Prert.  18,  19.  178.  («)  2  Pres.  Shep.  T.  272;  Watfc. 

(*)  4  Crnise  T.  St2,  e.  fi,  §  22,  Cnnv.  3rd  cd,  bj  Preict.  170,  !7«. 
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'cb'"'I.*(u'  thereby  injured  (a).  Where  the  trees  are  excepted  in  the 
lease,  as  they  usually  are,  the  lessee  has  no  interest  what- 
ever in  them.  The  lessor  also  has  power,  as  incident  to  the 
exception,  to  enter  upon  the  land,  in  order  to  felt  and  take 
away  the  trees;  though  this  power,  for  greater  caution, is 
often  expressly  reserved  (6).     1816. 

LoHntuit        A  lessee  ia  not  estopped  by  the  description  of  the  lands 

itwcnptiMi.  contained  in  his  lea^e;  for  this  is  not  the  essence  of  the 
deed.  And  he  may  therefore  show  that  what  is  there 
called  meadow  has  been  sometimes  ploughed  (c).     1916. 

nwit  i,/i  Whether  any  rent  ia  reserved  upon  a  lease  for  life  or  years 

or  at  will,  or  not,  is  not  material,  except  in  the  case  of  leases 
made  hy  virtue  of  any  statute  whereby  rent  ia  required  to  be 
reaerved ;  or  by  ecclesiastical  persona ;  or  by  persons  leasing 
under  powers  requiring  a  reservation  of  rent  {e).  1017. 
If  a  lease  is  made  reserving  rent,  payable  quarterly,  this 
'  shall  be  intended  quarterly  from  the  date  of  the  lease,  and 
not  at  the  usual  feasts  (/).     1818. 

Tith*  nmt  In  the  absence  of  any  stipulation  on  the  subject,  the 
tithe  rent  charge  ia  payable  by  the  landlord  (g).     1818. 

Where  a  lease  was  made  at  a  yearly  rent,  "  payable 
quarterly,  free  of  all  outgoings,"  the  Vice-Chanoellor  Stuart 
held,  that  these  words  were  not  sufficient  to  relieve  the 
lessor  from  the  payment  of  the  land  tax  and  tithe  rent 
charge ;  but  Lord  Campbell,  C,  held  that  the  tenant  must 
pay  them  {h).    1920. 

PieHgreemg       Any  porsou  may  disagree  to  a  term  for  years  (i).    1921. 

whfra  In  leases  for  years  at  the  common  law,  an  actual  entry 

M^!^L1^.  is  necessary  to  vest  the  estate  in  the  lessee ;  for  the  bare 
tease  does  not  give  him  an  estate,  but  only  a  right  to  enter, 

(a)  1  Cruise  T,  3,  p.  2,  §  3.  ■    (/)  S  Cniidc  T.  28,  c.  1,  g  5a 
(J)  ICndBeT.  3.  c.  2,  §4.  (?)  Parterv.  Jiun-ell.2  D.kJ. 

(e)  i  Crniiie  T.  32,  c.  19.  g  61,  5.)9. 

(ii)  See  supra,  par.  41   ct  Bi>q.,  (h') PariJihv.  S!eeman,lO\f.iHH: 

1788—1794.  I  D.  F.&J.  32S. 
(c)  2  Pros.  Shop.  T.  268.  (.)  4  Cmise  T.  32,  c,  26,  §  9, 
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irhich  is  called  his  interest  in  the  term,  or  iateresae  ter-  "^"''^  ',f- 

mini  (o).     And  as  the  lessee  has  no  estate  till  entry,  so 

until  entry  the  lessor's  estate  is  not  converted  into  a  rever- 
sion (b).  But  where  a  term  for  years  is  created  by  way 
of  use,  the  interest  is  made  an  eet&te  by  the  statute  without 
entry  (c).     1922. 

Sometimes  it  is  stipulated  that  the  lessee  ahail  "ot,'^3™' 
assign  at  all ;  in  other  cases,  it  ia  stipulated  that  he  shall  '"""'•' 
not  assign  without  the  assent  of  the  lessor.     1923. 

Where  a  lease  provides  that  the  lessee  shall  not  assign 
or  underlet  without  the  consent  in  writing  of  the  le.'isnr, 
but  that  consent  to  an  assignment  or  undei'lease  to  any 
respectable  and  responsible  person  sliall  not  be  withheld, 
it  is  not  necessary  to  the  validity  of  such  an  act  that  con- 
sent shall  he  first  obtained  (d).     19S3a. 

A  termor  for  years  may  assign  or  underlet,  unless  there 
bean  express  condition  or  provision  in  the  lease  to  restrict 
the  power  of  alienation  which  the  law  gives  ;  and  even  in 
that  case  the  lessee  may  assign  or  underlet,  but  the  assign- 
ment will  give  to  the  reversioner  the  right  of  re-entry,  if 
he  think  proper  to  avail  himself  of  the  condition.  But  he 
may  dispense  with  the  forfeiture,  as  by  accepting  rent, 
confirming,  etc.,  and  in  that  case  the  title  of  the  assignee 
will  be  indefeasible  (e).    1924. 

A  tenAnt  who  has  not  stipulated  that  he  will  deliver  up 
poesesaion  at  the  end  of  the  term,  is  nevertheless  bound  to 
deliver  up  complete  possession.  And  therefore,  if,  against 
his  will,  his  under-tenant  holds  over,  the  landlord  can 
recover  against  the  tenant  damages  equal  to  the  rent  which 
he  has  lost,  and  the  costs  of  bringing  an  ejectment  (/). 
1926. 

(fl>2BI.Com.3H;Barton,§fil:  (rf)  ITi/dev.  irarrfci,  L.H.SBi. 

CJ.  Litt.  46  b  ;  Watk.  Codt.  3rd  D.  (Ap.)  72,  81. 

cd.  by  Prest.  17S.  (c)  Watk.  Conv.  Srd  ed.  by  Preat. 

(i)    BnitOD,    §    61  ;    Co.    Litt.  21,  177. 

46  h.  (/)  Hrodfrnn  v.  Sijvire.  L.   R 

{p)  Burton,  §  131.  4Q.  B.  170. 
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f-  Where  the  owner  of  a  term  agrees  to  let  for  three  years, 
~  and  also,  when  called  upon,  to  grant  a  lease  for  three  years 
or  seven  years  or  the  whole  term,  and  the  tenant  continues 
in  occupation  beyond  the  first  three  years,  and  becomes 
bankrupt,  and  the  trustee  sells  the  bankrupt's  estate  and 
interest,  the  option  of  the  tenant  to  take  a  lease  is  not  to 
be  regarded  as  having  ceased  at  the  end  of  the  first  three 
years,  but  it  passes  to  the  ti-ustee,  and  from  him  to  the 
purchaser  (a).     1926. 

Where  it  is  stipulated  that  a  lessee  shall  not  assign 
without  the  assent  of  the  lessor,  it  is  sometimes  provided 
that  such  assent  shall  not  be  arbitrarily  withheld ;  and 
sometimes  this  provision  against  an  arbitrary  refusal  of 
assent  is  by  way  of  covenant ;  in  other  cases  it  is  only  by 
way  of  qualification  of  the  stipulation  requiring  assent  of 
the  lessor.  Where  it  is  ambiguous,  the  Court  will  incline 
to  construe  the  provision  against  arbitrary  refusal  to  be  a 
qualification  of  the  words  requiring  the  assent  of  the  lessor 
and  not  a  covenant  by  the  lessor  not  arbitrarily  to  refuse. 
It  qualifies  the  tenant's  covenant  not  to  assign  without 
assent,  so  as  to  absolve  him  from  the  need  of  assent  if 
arbitrarily  withheld'  (&).     1927. 

An  arbitrary  refusal  ia  equivalent  to  an  unfair  and 
unreasonable  refusal  (c).     1928. 

If  a  lease  for  years  is  made  on  condition  that  the  lessee 
'■  shall  not  assign  or  alien  the  term  or  the  land  during  his 
life  without  the  licence  of  the  lessor,  and  the  lessee  ^ves 
it  by  his  will  without  licence,  this  is  a  breach  of  the  con- 
dition, and  a  forfeiture  of  the  estate.  But  if  a  lease  is 
made  on  condition  that  the  lessee  shall  not  aUen  without 
the  licence  of  the  lessor,  so  as  to  be  personal  to  him,  and 
afterwards  the  lessor  dies,  and  the  lessee  assigns ;  or  the 

C»)  BueMaid  v.  P«pi!lim,  L.  R.  (e')Treloarv.Bigg<;h.R.9Ex.Ul. 

3  I'h.  A]>.  <>'.  (it)  As  to  the  Rpportionmcnt  of 

(6)  'J'rrli'or  v.Bvinr.  L.  E.!l  Ei.      anch  conditionH, sec  iiuprMwr.  185, 
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leasee  dies,  and  his  executors  or  administrators  assign;  ^^|'|''^^^ 
there  ia  no  breacli   of  the  condition  in  either  of  these 
cases  (a).    And  where  there  is  a  condition  that  the  lessee 
shall  not  assigQ  it  over  without  permission,  an  underlease 
is  not  within  the  condition  (6).     1828. 

Where  a  lessee  covenanted  not  to  alien  or  transfer  his  camunt 
lease,  and  afterwards  acknowledged  a  judgment,  on  which 
the  lease  was  taken  in  execution  and  sold,  it  was  held  that 
this  sale  was  not  a  forfeiture  of  the  lease  (c).  But  where 
a  warrant  of  attorney  to  confess  a  judgment  is  given 
by  collusion  for  the  purpose  of  enabling  a  creditor  to 
take  a  lease  in  execution,  it  will  be  a  breach  of  such  a 
covenant  {d).    1830. 

Where  a  lease  is  subject  to  a  covenant  that  neither  the 
lessee  nor  his  assigns  should  assign  without  the  consent  of 
the  lessor,  and  the  lessee  assigns,  with  the  consent  of  the 
lessor,  to  two  partners,  and  one  of  them,  on  the  dissolution 
of  the  partnership,  assigns  all  his  interest  to  the  other,  it  is 
a  breach  of  the  coventmt  (e).    1631. 

Where  a  lessee,  subject  te  a  covenant  nut  to  assign 
without  the  lessor's  consent,  obtains  such  consent,  and 
agrees  to  grant  an  underlease  to  contain  the  like  provisions 
as  the  lease,  it  was  held  by  the  liOrds  Justices,  that  the 
ori^nal  lessee  (and  not  the  oi-iginal  lessor)  is  the  person 
whose  consent  must  be  required  in  the  covenant  in  the 
underlease  (/).    1832. 

A  covenant  by  lessees,  for  themselves,  their  heiis,  execu- 
tors, administrators,  and  assigns,  that  they,  their  executors, 
administrators,  and  assigns,  would  not  assign  without  the 
lessor's  consent,  is  a  covenant  which  touches  and  concerns 
the  land,  and,  therefore,  runs  with  the  land,  and  the  lessor 

(«)  1  Pkb.  Shep.  T.  H*,  UB.  (e)   Varlry  t.  Cifpard,  L.  R.  7 

(J)  3  CniiBe  T.  13.  e.  1,  §  *2 ;  C.  P.  606. 

Wntk.  Conv.  3rd  ed.  by  P»«st.  21,  (/)  Wiaiam-amv.WiUiavuon,!^. 

(e)      Cruise  T.  13,  c.  1,  §  46,  R  9  Ch.  Ap.  729,  overrulinj!  iier\- 

(d)  2  Cmisc  T.  13.  p.  1,  5  *B.  lAoa  of  Barm,  V.-C,  17  Eq,  B49. 


iDi.  Google 


In  ortginal 


OF   LRASEH    AND    UNnBRLRASES. 

|;\^>  can  sue  an  aaeignee  of  the  lessees  for  the  breach  of  it  (a). 
Similar  coTeoanta  relating  to  things  fixed  to  the  land  also 
run  with  the  land  (b).    1038. 

«to  A  covenant  io  a  sublease  to  perform  all  the  covenants 
in  the  original  lease,  is  a  covenant  to  perform  those  cove- 
nants whilst  the  original  term  is  unexpired  and  unsur- 
rendered :  it  is  not  a  covenant  to  do  or  abstain  from  doing 
the  acts  mentioned  in  those  covenants,  so  as  to  apply,  even 
after  a  new  lease  is  taken,  in  which  those  covenants  are 
omitted  (c).     1034. 

The  party  agreeing  to  take  a  lease  has  a  right  to  a  lease 
containing  only  usual  covenants,  or  such  as  are  provided 
for.  A  covenant  in  restraint  of  trade  in  a  trade  locality 
is  not  a  usual  covenant  (d).  Nor  is  a  covenant  not  to 
assign  or  underlet  (e).     1886. 

A  power  of  re-entry  if  the  lessee  or  his  assigns  become 
bankrupt,  or  make  a  composition  with  creditors,  or  if 
execution  should  issue  against  either  of  them,  is  unusual, 
and  the  lessor  is  not  entitled  to  have  it  inserted  (/). 
1836a. 

Under  a  contract  for  a  lease  to  contain  all  usual  cove- 
nants, particularly  a  covenant  to  keep  the  premises  in  good 
repair,  it  has  been  held  that  the  lessee  is  not  entitled  to 
have  introduced  the  words  "  damages  by  fire  or  tempest 
only  excepted  "  (j).    1836. 

Under  an  agreement  for  a  lease  to  contain  "all  usual 
and  customary  clauses,"  the  landlord  ianot  entitled  to  have 
inserted  in  the  lease  a  proviso  for  re-entry  "  on  breach  of 
any  of  the  covenants  by  the  lessee  ";  but  he  is  entitled  to 

(a)  Willianii  v.  Earlr,  L.  B.  3  3  Ei.  D.  (Ap.)  72, 

Q.  B.  7S9.  le)  Walk.  Conv.  Srd  ed.  by  PreBt. 

(fc)  mlHatrm  v.  Karlr.  L.   B.  3  177 ;  Jlampihin-  v.  tt'.ckrHt,  L.  R. 

Q.  11.739.  7  Ch.  D.SBfi. 

[c)Pi3g<<Ut.StTatti-n.l3<,\tnKM\.  (/)  //jA-  v.  (Parrfz-H,  L.  R.  3  Ex. 

(rf)  Proprrt  t.  Parker.  I  My.  &  K.  D.  (Ap.)  72. 

280  ;     Wilbralia-m   v.   Livfu-y,   18  (j)  ^arp  v.  Milligen,  23  Benv. 

lleav.  206;  Uydr  v.  Warden,  L.  B.  419. 
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have  a  clause  of  re-entry  for  breach  of  covenants  generally,  "^'"-^l^' 
or  on  non-payment  of  rent  (a).     1837.  

It  is  very  common,  in  farming  leases,  to  covenant  not 
to  mow  meadow  land  more  than  once  a  year.  On  the 
other  hand,  it  is  very  common  to  except  from  the  opera- 
tion of  such  a  covenant  cases  when  an  equivalent  in 
manure  is  brought  on  the  hind.  But  the  omission  of  this 
exception  is  not  sufficient  to  make  the  covenant  not  to 
mow  oftener  so  unusual  or  unreasonable  as  to  give  the 
lessee  a  right  to  object  to  it  (b).     1937b. 

The  assignee  of  a  lease  cannot,  by  assigning  over,  get  rid  obuguion 
of  his  UabiUties  for  breaches  of  covenant  committed  during  wvcmni.. 
the  period  of  his  own  occupation.  And  hence,if  the  assignee 
of  a  lease  devises  the  leasehold,  although  the  devbee  may 
take  it  subject  to  the  liability  to  do  repaire  which  were 
wanted  at  the  death  of  such  assignee,  yet  the  executors  of 
the  assignee  are  still  liable,  as  between  themjselves  and  the 
lessor ;  and  they  are  entitled  to  have  an  indemnity  in  {^'™''J^t 
respect  of  such  liability  before  the  devisee  is  let  into  pos-  °''^'^"°- 
ses^on  (c).     And,  except  so  &r  as  the  stat.  22  &,  23  Vict, 
c  3-^,  B.  27,  may  protect  them,  executors  of  an  asNignee  are 
entitled  to  have  a  fund  set  apart  out  of  the  assets  for  their 
indemnity,  on  their  assigning  to  a  purchaser,  though  he 
covenant  to  perform  the  covenants  and  to  indemnify  (d). 
But,  as  we  have  seen,  the  obhgation  of  the  lessee's  cove- 
nants, though  it  will  pass  to  an  assignee  of  the  whole 
term,  is  not  communicated  to  an  underlessee  (e').    1986. 

By  the  stat  4  Geo.  2,  c.  28,  s.  6,  reciting  that  leases  for  bbmwiii</). 
lives  or  years  could  not  be  renewed  withouta  surrender  of 
all  the  underleases  derived  out  of  the  same,  it  is  enacted 

(a)  HedgkinJim  v.  Crmri\  L.  R,  10  (rf)  Breirer  v.  Poteck.  23  Beav, 

Ch.  Ap.  622.  mo  :  sec  napm,  par.  ISir>. 

(ft)  Hydfv.  WanUn.  L.  R.SEx.  (?)  S<h;  supra,  par,  ISIH— 1821. 

D.  (Ap.)T2,  82.  (/)  Sec8tot.23  4  24  Vict.  c.  145. 

If)  HicUing  V.  Jloger.Z  Mnc.  i  m.   8,  9 ;   infm,   Part   IV.   Tit.   ], 

O.  63G.  c.  2. 
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"Sj^ilis^  ^^^  *!'  future  renewals  ofleaaes  for  lives  or  years  shall  be 
valid  without  the  surrender  of  any  derivative  leases  (a). 
1839. 

By  the  stat.  1  Will.  4,  c.  65,  s,  18,  if  persons  bound  to 
renew  are  out  of  Uie  jurisdiction  of  the  Court,  renewals  are 
directed  to  be  made  by  a  person  appointed  by  the  Court 
of  Chancery  in  the  name  of  the  person  who  ought  to  have 
renewed.    1840. 

When  a  renewable  leasehold  estate  ia  devised  to  trustees 
in  trust  for  one  person  for  life,  remainder  in  trust  for 
another  for  life,  remainder  in  trust  for  a  third  person,  with 
a  direction  to  renew,  and  pay  the  fine  out  of  the  rents  and 
profits,  it  seems  to  be  the  duty  of  the  trustees  to  provide 
an  accumulating  fund  out  of  the  rents  and  profits  during 
the  enjoyment  of  the  first  tenant  for  life,  to  answer  the 
renewals  to  be  made  in  hia  time,  and  to  pursue  the  same 
conduct  during  the  life  of  the  second  tenant  for  life  (6). 
1841. 

Where  a  testator  gives  his  lea.seholdB  to  trustees  for 
legatees  in  succession,  and  upon  trust  that,  "if  the  trus- 
tees shall  think  it  proper  or  advantageous,  as  to  those 
which  are  customarily  or  may  be  renewed,  they  shall  or 
^  lawfully  may  endeavour  to  efi'ect  renewals  upon   such 

terms  as  they  shall  think  proper;"  this  does  not  maJce  it 
compulsory  on  the  trustees  to  renew,  if  they  can  by  possi- 
bility obtain  a  renewal ;  for  then  they  would  be  compelled 
to  pay  any  sum,  however  unreasonable,  which  might  be 
demanded  by  the  lessor.  Yet,  on  tiie  other  hand,  it  does 
not  give  them  a  discretion  to  refrain  from  ezercimng  the 
power  of  renewal  at  their  arbitrary  will  and  pleasure. 
But  it  imposes  on  them  the  duty  of  endeavouring  to 
efi'ect  a  renewal,  if  they  can  do  so  on  reasonable  terms  (c). 
1842. 

[a)  4  Tniisc  T.  32,  c.  B,  §  69.  (f)  3f«T/imiT  v.  Watlt.  14  Besv. 

<AJ  1  Rop.  Le(t.  by  White,  SIS.  Clfi. 
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The  right  of  reuewal  may  be  forfeited  by  the  laches  of  ^h"'^  j*' 

the  tenant  in  not  applying  for  a  renewal  within  the  time 

mentioned  in  the  lease  (a).     1843. 

In  the  absence  of  any  expressions  to  the  contrary, 
where  arenewal  becomes  impracticable,  the  fund  reserved 
by  the  trustees  out  of  rents  for  the  purpose  of  renewal, 
belongs  absolutely  to  the  tenant  for  life  (b).    1944. 

Covenants  for  renewal  axe  frequently  inserted  in  leases,  covbiuuh 
and  are  of  two  kinds :  covenants  for  granting  uiotber 
leaae  of  the  thing  demised ;  and  covenants  for  renewal, 
not  only  on  the  expiration  or  surrender  of  the  original 
lease,  hut  also  on  the  expiration  or  surrender  of  all  future 
leases  made  under  such  a  covenant,  which  is  usually 
called  a  covenant  for  perpetual  renewal  (c).  A  covenant 
for  renewing  a  lease  under  the  same  covenants  means 
only  a  second  lease  under  the  same  covenants  as  the 
former,  with  the  exception  of  the  covenant  for  renewal 
{d).  And  where  a  person  grants  a  lease,  with  a  covenant 
for  perpetual  renewal,  and  an  agreement  that  the  new 
lease  and  leases  should  contain  the  same  rente,  covenants, 
etc,  as  were  contained  in  the  lease  so  granted  by  him, 
and  his  trustees  grant  a  new  lease,  they  are  not  required 
to  introduce  a  covenimt  by  themselves  for  renewal,  but 
the  proper  form  is  for  them  to  recite  the  original  covenant 
for  perpetual  renewal,  and  to  declare  the  new  lease  to  be 
granted  in  pursuance  of  it  (e).     1846. 

If  a  lessee  for  life  or  years  takes  a  new  lease  of  the  EBKiot 
same  land,  and  one  term  is  incompatible  with  the  other,  i»"1«m- 
as  embracing  part  of  the  same  period,  this  is  a  surrender 
in  law  of  the  first  lease.    And  this  rule  applies  although 
the  second   lease  be  for  years,  where  the  first  was  for 

(ii)  *  Creise  T.  32,  c.  25,  §  111.  Watk.  Conv.  3rd  ed.  by  Prest.  178. 

(ft)  iforrttv.  Sedge*,  27  Beav.  (e)  The  Copper  Milling  Chmpaag 

626.  V.  Beaeh,  18  Beav.  176 ;  decided  by 

(c)  4  Cnuse  T.  32.  c.  25,  $  98.  Sir  J.  Leaeh;  Budget  v.  Btagraice, 

(d)  «  CniiM  X.  32,  c.  26,  $  103 ;  18  Bmt.  637. 
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ci'''*T.'5''  '^^^ '  ^'^  although  the  second  lease  be  for  a  lesa  number  of 
"  ~~  ycatB  than  the  firet ;  and  although  the  second  lease  be 
voidable  as  being  made  upon  condition ;  and  although  the 
second  lease  be  to  the  lessee  and  a  stranger,  or  to  the 
lessee  and  his  wife ;  and  although  the  second  lease  be  by 
word  only,  and  the  first  lease  be  by  deed,  so  far  aa  such 
second  lease  by  word  may  be  valid ;  and  although  the 
second  lease  be  in  another  right  (as  if  the  husband  have 
a  lease  for  years  in  right  of  his  wife,  and  then  take  a  new 
lease  to  himself  in  his  own  name) ;  and  although  the  first 
lease  was  to  begin  presently  and  the  second  lease  is  to 
begin  at  a  day  to  come,  or  e  convei'so  (a).  But  if  the 
second  lease  is  not  to  begin  until  the  first  lease  end,  the 
taking  of  the  second  lease  is  no  surrender  of  the  first 
lease  (b).  And  in  the  case  of  a  surrender  implied  by  law 
from  the  acceptance  of  a  new  lease,  a  condition  ought 
also  to  be  understood  as  implied  by  law,  making  void 
the  surrender  in  case  the  new  lease  should  be  made  void 
(c).  And  in  the  case  of  an  express  surrender,  so  worded 
as  to  show  the  intention  of  the  pariAes  to  make  the 
surrender  only  in  consideration  of  the  grant,  such  sur- 
render is  also  conditional  to  be  void  in  case  the  grant 
should  be  made  void  (d).  1846. 
*«»o'  A  lease  of  charity  property  for  ninety-nine  years,  at  a 

■"■i"^-  fixed  rent,  not  being  a  building  lease,  and  containing  no 
contract  to  repair  or  lay  out  money  thereon,  is  invalid  (e). 
And  a  building  lease  of  charity  property  for  more  than 
ninety-nine  years  cannot  stand,  unless  there  is  some 
special  ground  on  which  it  can  be  protected  (/).  1947. 
loiKttiw-        A  lessee  is  boviud  to  inquire  into,  and  is  bound  by  all 

(a)  3  Prep.  Khep,  T.  301.  C-'urUnai/.U  Ad,&  E.  (N.  S.)  702. 

(S)  2  PrcB.  Shep.  T.  302.  (t)  Att-Gen.  v.  Foerd,  6  Beav. 

(c)  D(ie6..Earl  of  EgT«B<otU  v.  288;  Atl.-tfn.  v.  £MAam,  3  Boss. 

Cmtrttmas,   II   Ad.  &  &.  (N.  S.)  415. 
702. 

(rf)  Doe  A  EoTltf 
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covenaQts  into  which  his  lessor  has  entered  (a).      And  a  ^aVs'Ii  s!" 
person  contracting  for  an  underlease  has  notice  of  all  u^,,,^™ 
the  covenants  contained  in  the  original  lease,  or  at  least  ^X"" 
of  those  which  are  usual  in  leases  of  property  of  that 
deecription,  so  far  as  he  has  had  reasonahle  opportunity 
of  ascertaining  what  they  were,  and  be  will  be  hound  to 
take  an  underlease  subject  to  those  covenants  (b).   1948. 
Where  a  parol  contract  is  made  for  the  grant  of  an 
underlease,  subject  to  a  question  of   title,  possession 
taken  with  the  knowledge  and  consent  of  the  grantor 
is  not  of  itself  a  waiver  of  an  objection  to  title  by  the 
grantee,  but  it  is  only  evidence  of  acceptance  of  the 
title,  which  may  be  rebutted  by  other  circumstances  (c). 
1948a. 

A  light  of  entry  in  a  lease  cannot  be  reserved  to  a  Ri«ht  at 
stouiger ;  and  therefore  if  it  appears  upon  the  face  of  the 
lease  that  the  le^  estate  is  in  a  mortgagee  or  a  trustee 
for  him,  and  the  right  of  entry  is  reserved  to  the  mort- 
gagor, it  will  be  void  (d).    1940. 

By  the  general  custom  of  all  manors,  every  copyholder  '*"?J^ 
may  make  a  lease  for  any  term  of  years,  if  he  can  obtain 
a  licence  &om  the  lord  ;  and  even  without  such  licence, 
he  maj  demise  his  tenement  for  one  year;  and  the 
interest  thus  created  is  not  of  a  customary  nature,  but 
a  common  law  term  (e).  The  lord  of  a  manor  cannot 
authorize  an  equitable  tenant  of  a  copyhold  to  demise ; 
because  there  is  no  privity  of  estate  between  them  (/). 
[Except  under  stat.  45  &  46  Vict,  c  38  (Appendix),] 
the  lord  can  only  grant  a  licence  to  lease  during  the 
continuation  of  his  own  estate  in  the  iQanor.     Therefore 

(a)HcI<^T..$fator,L.R.T  Eq.B23.  D.  (Ap.)  TS. 

(»)  See  Qiuer  r.  Collingt,  3  My.  (d)  Coote  Mortg.  3rd  ed.  338. 

k  K.S$3;  WUirakam  t.  Ltvat^,  («)  Burton,  %  1318;  1  Cniitie  T. 

IB  Bea».  206  j  JEfy^  v.  Warden,  10,  c.  3,  §  18. 

li.  K.  3  Ex.  D.  (Ap.)  73,  SO.  /)  1  Jonn.  &  Byth.  by  Sweet, 

(e)  Std4t.W»rdm,UZ.iSx.  US,il(«). 
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i^ni.T.K,  a  lease  for  years  made  by  licence  of  a  lord  who  is  only 

tenant  for  life  [and  is  not  affected  by  the  provisions  of 

that  statute,]  will  cease  at  his  death  (a).  In  the  case  of 
a  lease  by  licence  of  the  lord,  the  leasee  may  assign  it,  or 
make  an  underlease  for  yeais  without  any  new  licence ; 
for  the  lord's  interest  is  discharged  for  so  many  yeara 
And  if  the  copyholder  should  die  without  heirs,  still  the 
lease  would  stand  against  the  lord,  by  reason  of  his 
licence,  which  amounts  to  a  confirmation  (b).  A  lease 
made  contrary  to  the  custom  of  a  manor  is  good  agwist 
all  but  the  lord ;  and  even  as  against  him  it  is  not  void, 
but  only  a  ground  of  forfeiture,  which  he  may  waive  (c). 
1060. 
™S^SS^  [It  is  now  enacted  by  stat.  45  &  46  Vict.  c.  38,  a.  14 
toctnunt.  (Appendix),  that  "  (1)  A  tenant  for  life  may  grant  to  a 
tenant  of  copyhold  or  customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a  licence  to  make  any  such 
lease  of  that  land,  or  of  a  specified  part  thereof,  as  the 
tenant  for  life  is  by  this  Act  empowered  to  make  of  free- 
hold land.  (2)  The  licence  may  fix  the  annual  value 
whereon  fines,  fees,  or  other  customary  payments  are  to 
be  assessed,  or  the  amount  of  those  fines,  fees,  or  pay- 
ments. (3)  The  licence  shall  be  entered  on  the  court  rolls 
of  the  manor,  of  which  entry  a  certificate  in  writing  of 
the  steward  shall  be  sufficient  evidence."]  1860a. 
LuHsnmn  By  the  staL  7  &  S  Vict.  c.  76,  &  4,  it  is  enacted,  "that 
no  lease  in  writing  of  any  freehold,  copyhold,  or  leasehold 
land  shall  be  valid  as  a  lease  unless  the  same  shall  be 
made  by  deed :  but  any  agreement  in  writing  to  let  any 
such  land  shall  be  vahd  and  take  effect  as  an  agreement 
to  execute  a  lease ;  and  the  person  who  shall  be  in  the 
possession  of  the  land  in  pursuance  of  any  agreement  to 
let  may,  from  payment  of  rent  or  other  circumstances,  be 

(4)  I  Cruise  T.  10,  c.  3,  g  30.  (c)  Dae  i.  RoiinMiiit  v.  BinaJieU, 

(ft)  I  CrnlM  T.  10,  c  3,  §  111.  6  Ad.  ft  K.  (N.  S.)  493. 
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construed  to  be  a  tenant  from  year  to  year."  This  was  ^'"J^;^' 
repealed  as  &om  the  Ist  of  October,  1845,  by  the  stat. 
8  &  9  VicL  c  106.  Bub  by  b.  3  of  that  Act,  it  is  enacted 
tiiat  "a  lease  required  by  law  to  be  in  writing  (a),  of 
any  tenements  or  hereditaments,  made  after  the  Ist  of 
October,  1845,  shall  be  void  at  law,  unlesa  made  by  deed." 
Although  an  inatniment  may  be  void  as  a  lease  at  law 
in  consequence  of  this  enactment,  yet  it  may  be  enforced 
as  an  agreement  in  equity  (6) ;  or  it  may  be  used  to 
prove  the  terms  on  which  the  tenant  holds  as  construc- 
tive tenant  from  year  to  year ;  and  hence  the  tenancy, 
which  may  be  determined,  during  the  period  for  which 
the  lease  was  to  last,  by  a  half-year's  notice  at  the  proper 
time,  will,  at  the  end  of  that  period,  expire  without 
notice  (c).  And  if  an  instrument  purporting  to  create  a 
lease  for  seven  years  is  not  sealed,  and  the  intended  lessee 
enters  under  it,  he  is  liable,  even  at  law,  to  perform  the 
things  stipulated  to  be  done  during  the  last  year  (unless 
the  holding  is  determined  before  by  a  proper  six  months' 
notice),  as  well  as  those  things  which  were  to  be  done 
during  the  first  year  (d).    1961. 

By  the  stat.  7  &S  Vict.  c.  76,  s.  12,  it  is  enacted,  "that  wh«n 
where  the  reversion  of  any  land,  expectant  on  a  lease,  shall  ""V^ 
be  merged  in  any  remainder  or  other  reversion  or  estate,  j^")?!^* 
the  person  entitled  to  the  estate  into  which  such  reversion  ES^SiSU" 
shall   have  merged,  his  heirs,  executors,  administrators,  i^'rot 
successors,  and  assigns,  shall  have  and  enjoy  the  like  ad-  ^wm  nvar- 
vantage,  remedy,  and  benefit  against  the  lessee,  his  heii«, 
successors,  executors,  administrators,  and  assigns,  for  non- 
payment of  the  rent,  or  for  doing  of  waste  or  other  for- 

(a)  See  »upm,  par.  1694 — 7.  was  a  similar  decision,  nnder  the 

It)  Parker  v.  Tanrell,  2  D.kJ.  atat.  7  it  8  Vict.  c.  76, 8. 4.   And  see 

569.  Tidey  t.  XelUtt,  16  C.  B.  (N.  .S.) 

(r)  Trat  T.  Savage,  4  EI.  &  Bl.  298 ;  Hayne  v.  Oammingt,  Id.  421. 

36 ;  see  also  Doe  d.  Dareniih  v.  (d)  .Vartiu  v.  Umilh,  L.  K.  »  Ks. 

JInflaU,  1E>  Q.  B.  267.  In  which  theru  60. 

VOL.   II.  V 
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^!'i;I'!k'  f^i**"^.  or  for  not   performing  conditions,  covenantA,  or 

agreemeata  contained  and  expressed  in  iiis  lease,  demise, 

or  grant,  against  the  leasee,  farmer,  or  grantee,  his  heirs, 

successors,  executors,  administrators,  and  assigns,  as  the 

.         person  who  would  for  the  time  being  have  been  entitled 

to  the  mesne  reversion  which  shall  have  merged  would  or 

might  have  had  and  enjoyed  if  such  reversion  had  not 

been  merged,"    This  was  repealed  as  from  the  1st  of 

wi,«iu«     October,  1845,  by  the  stat.  8  &  9  Vict.  c.  106.     But  by 

"tawfi™  8.  9  of  that  Act,  it  is  enacted,  "that  when  the  reversion 

Dditsuu   expectant  on   a   lease  made  either  before  or  after  the 

■''Ij"^^*  passing  of  this  Act,  of  any  tenements  or  hereditaments 

of  any  tenure,  shall,  after  the  said  1st  day  of  October, 

1845,  be  surrendered  or  merge,  the  estate  which  shall  for 

the  time  being  confer  as  against  the  tenant  under  the 

same  lease  the  next  vested  right  to  the  same  tenements 

or  hereditaments,  shall,  to  the  extent  and  for  the  purpose 

of  preserving  such  incidents  to,  and  obligations  on,  the 

same  reversion,  as,  but  for  the  surrender  or  merger  thereof, 

would  have  subsisted,  be  deemed  the  reversion  expectant 

on  the  same  lease."     1862. 

8itt.*4*4:.      [And  now  by  stat.  44  &  45  Vict.  c.  41,  ss.   10—12 
Vict  o.  *i,         •-  _  f  ^  _  ' 

i^ODnm-  (Appendix),  it  is  provided  with  respect  to  leases  made 
u^  after  the  commencement  of  that  Act,  that, "  Rent  reserved 
Anfia«.  by  a  lease,  and  the  benefit  of  every  covenant  or  provision 
therein  contained,  having  reference  to  the  subject-matter 
thereof,  and  on  the  lessee's  part  to  be  observed  or  per- 
formed, and  every  condition  of  re-entry  and  other  con- 
dition therein  contained,  shall  be  annexed  and  incident 
to  and  shall  go  with  the  reversionary  estate  in  the  land, 
or  in  any  part  thereof,  immediately  expectant  on  the 
term  granted  by  the  lease,  notwithstanding  severance  of 
that  reversionary  estate,  and  shall  be  capable  of  being 
recovered,  received,  enforced,  and  taken  advantage  of  by 
the  person  from  time  to  time  entitled,  subject  to  the  term 
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to  the  inooma  of  the  whole  or  any  part,  as  the  case  may  ^^"J^*"* 
require,  of  the  land  leased"  (a.  10).     Also  that,  "The  '~ 

obligation  of  a  covenant  entered  into  by  a  lessor  with 
reference  to  the  subject-matter  of  the  lease  shall,  if  and 
as  far  as  the  lessor  has  power  to  bind  the  reversionary 
estate  immediately  expectant  on  the  term  granted  by 
the  lease,  be  annexed  and  incident  to  and  shall  go  with 
that  reversionary  estate,  or  the  several  parte  thereof, 
notwithstanding  severance  of  that  reversionary  estate, 
and  may  be  taken  advantage  of  and  enforced  by  the 
person  in  whom  the  term  ia  from  time  to  time  vested 
by  conveyance,  devolution  in  law,  or  otherwise,  and,  if 
and  as  &r  as  the  lessor  has  power  to  bind  the  person 
from  time  to  time  entiUed  to  that  reversionary  estate, 
the  obligation  aforesaid  may  be  taken  advantage  of  and 
enforced  agunst  any  person  so  entitled"  (s.  11).  And 
tJiat,  "Notwithstanding  the  severance  by  conveyance, 
surrender  or  otherwise,  of  the  reversionary  estate  in  any 
land  comprised  in  a  lease,  and  notwithstanding  the  avoid- 
ance or  cesser  in  any  other  manner  of  the  term  granted 
by  a  lease  as  to  part  only  of  the  land  comprised  therein, 
every  condition  or  right  of  re-entry,  and  every  other 
condition,  contained  in  the  lease,  shall  be  apportioned, 
and  shall  remain  annexed  to  the  severed  parts  of  the 
reversioQary  estate  as  severed,  and  shall  be  in  force  with 
respect  to  the  term  whereon  each  severed  part  is  rever- 
Nonary,  or  the  term  in  any  land  which  has  not  been 
aorrendered,  or  as  to  which  the  term  has  not  been 
avoided  or  has  not  otherwise  ceased,  in  like  maimer  as 
if  the  land  comprised  in  each  severed  part,  or  the  land 
SB  to  which  the  term  remains  subsisting,  as  the  caae  may 
be,  had  alone  originally  been  comprised  in  the  lease" 
(b.12),]    186iSM. 

Where  the  lease  and  its  counterpart  exhibit  an  irre- 
concilable   discrepancy,   the    former,  as    the   principal, 
f2 
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cb^' t'^'  shall  generally  prevail.  And  where  the  habendum  and 
reddendum  differ  as  to  the  duration  of  the  term,  the 
habendum  shall  generally  prevail ;  it  being  the  office  of 
the  habendum  and  not  of  the  reddendum  to  define  the 
duration  of  the  estate.  But  the  lease  and  the  counterpart 
form  one  document,  and  if  there  is  a  mistake  in  the  lease 
on  the  face  of  it,  the  counterpart  may  be  resorted  to,  in 
order  to  correct  that  mistake  (a).     1963. 


Section  VI. 
Of  an  Exchange  (6). 
pr.iii.T.13.      An  exchange  is  an  arrangement  between  two  persons, 

— or  between  two  classes  of  persons  by  each  of  which 

property  is  held  in  community,  that  each  person  or  class 
shall  divest  himself,  herself,  or  themselves  of  bis,  her,  or 
their  own  property  in  favour  of  the  other,  and  in  lieu 
thereof  shall  take  the  property  of  the  other.    1864. 
ReqnkitM        To   the  Validity  of  exchanges   at   common  law,  five 
;^|^[J^J*     things  are  requisite:    1.  That  the   two   subjects  be  of 
'""*•  the  same  general  nature.    Thus,  real  estate  cannot  be 

exchanged  for  personal  estate:  but  real  estate  of  one 
kind  may  be  exchanged  for  real  estate  of  another  kind ; 
so  that  corporeal  hereditaments  may  be  exchanged  for 
incorporeal  hereditaments  (c).  2.  That  the  parties  take 
estates  of  the  same  general  denomination,  as  r^ards  the 
quantity  of  interest.  Thus,  an  estate  in  fee  simple  cannot 
be  exchanged  for  an  estate  tail,  or  either  of  them  for 
an  estate  for  life.    But  an  estate  in  fee  simple  may  be 

(n)  Barrhrll  v.  Clark,  L.  R.  1  0.340.   As  t«  exchanges,  reservin(f 

C.  P.  D.  602  ;  2  C.  P.  D.  SS.  or  excepting  minerals,  see  atat.  26 

(i)  PoweisofcuchiingeBrecon-  k  26  Vict.  c.  108.  infra.  Part  IV. 

ferred   by  variaiw  statDtes,  as  to  Tit  1,  c.  2. 

which  see  Stamp's  Indei  to  the  (e>  4  Jarm.^  Bjth.bySweet.  1 ; 

8tatul«    Law,   tit.    "EKohanRe":  Co.  Litt,  60  b ;  4  Cruise  T.  32,  c.  6, 

Burton,  %  2*0  ;  and  see  Mintt  v.  §  4;  2  Pres.  Shep.  T.  293—4. 
I,rman,  20  Benv.  2fl3  :  7  D.  M.  & 
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exchanged  for  a  base  fee.  Aad  if  a  tenant  in  tail  grants  ^ 
ianda  in  fee,  so  ae  to  ^ve  a  base  fee  in  exchange  with  a  ~ 
tenant  in  fee,  this  is  a  good  exchange  until  avoided  by 
the  issue.  And  an  estate  tail  after  possibility  of  issue 
extinct  may  be  exchanged  for  an  ordinary  estate  for  life, 
as  both  are  of  the  same  duration  (a).  3.  The  word 
"  exchange"  must  be  used  (b).  4.  Entiy  (but  not  livery 
of  seisin)  is  also  requisite  to  give  effect  to  an  exchange ; 
and  therefore  if  either  party  die  before  entry,  his  heir 
may  avoid  the  exchange  (c).  5.  An  exchange,  since  the 
Statute  of  Frauds  (29  Car.  2,  c.  3),  must  be  in  writing, 
and  even  before  the  statute  7  &  8  Vict.  c.  76,  if  the 
hereditaments  whereof  the  exchange  was  made  consisted 
of  reversions,  rents,  or  other  incorporeal  hereditaments, 
or  if  they  lay  in  several  counties,  it  must  have  been  by 
deed  (d).  And  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  it 
was  enacted,  "  that  no  exchange  of  any  freehold  or  lease- 
hold land  shall  be  vaUd  at  law,  unless  the  same  shall 
be  made  by  deed."  And  although  this  enactment  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106,  yet  by  s.  3  of 
that  statute,  it  is  enacted,  "  that  an  exchange  of  any 
tenements  or  hereditaments,  not  being  copyhold,  made 
after  the  Ist  day  of  October,  1845,  shall  be  void  at  law, 
unless  made  by  deed."    1966. 

It  is  not  necessary  that  both  estates  be  la  possession ; 
for  an  estate  in  possession  may  be  exchanged  for  an  estate 
in  reversion.  Neither  is  it  necessary  that  there  he  an 
equality  in  the  value  or  quantity  of  the  lands.     For  if 

(a)  *  Jarm.  k  Byth.  by  Sweet,  1,  (c)  Co.  Litt.  60  b,  61  b ;  2  Pres. 

2  ;  2  Pres.  Shep.  T,  395  ;  4  CroiHc;  Shep.  T.  2a7 :  4  Jarm.  &  Byth.  hy 

T,  32,  c.  6,  S  3,  4  ;  1  Cniige  T.  4,  Sweet,  2  ;  4  Cruise  T.  33,  c.  6,  §  K  ; 

§  9  J  Burton,  §  63  ;  3  Bl.  Com.  126.  Burtou,   §   6.1  ;  2  Bl.  Com.   323  ; 

323  ;  Co.  Litt.  28  a,  61  a.  Watk.  Conv.  3rd  ed.  by  Prest.  179, 

(A)  Co.  Litt.  ol  b  1  4  Jarm,  &.  13D. 

Byth.  by  Sweet,  2  ;  BnrtOD,  §  63  ;  (rf)  4  Jann.  4::  Bytb.  by  Sweet,  1, 

WatW.   Conv.   Srd   ed.    by    Prest.  2  ;  Co.  Litt.   50  .i,  51   b;   Watk. 

131.  Conv.  3nl  cd.  by  Prest.  13U. 


iDi.  Google 


or    AN   BXCHANOK. 

f'  t)ie  land  of  one  party  be  worth  100/.,  and  the  land  of  the 
"  other  but  10/.,  or  if  the  land  of  one  of  the  partieu  be 
100  acres  and  the  land  of  the  other  hut  10  acres,  the 
exchange  is  good.  Neither  is  equality  in  the  quality  or 
manner  of  the  estate  requisite.  For  an  estate  in  joint 
tenancy  may  be  exchanged  for  an  estate  in  severalty 
or  in  common.  And  if  A,,  tenant  for  life,  and  B.,  the 
owner  of  the  remainder  or  reversion  in  fee,  exchange 
with  tenant  in  fee,  and  grant  to  him  in  fee,  while  he 
grants  to  them,  to  hold  to  A.,  the  tenant  for  life,  with 
remainder  to  B.  in  fee,  the  exchange  is  good.  And  if 
the  land  of  one  of  the  parties  is  of  a  defeasible  title,  and 
the  land  of  the  other  of  an  indefeasible  title,  this  exchange 
is  good  till  it  be  avoided  (a).     1866. 

Nor  is  it  necessary  that  the  things  exchanged  should 
be  in  esse  at  the  time  of  exchange ;  for  a  man  may 
grant  a  rent  de  novo  out  of  his  land  in  exchange  for  a 
manor.  But  a  mere  hope  or  chance  of  succesBioD  cannot 
be  exchanged  for  an  estate  (6).    1967. 

An  exchange  in  the  strict  legal  sense  of  the  word 
cannot  be  between  three  persons  in  respect  of  three 
distinct  properties ;  the  principles  of  it  not  being  appli- 
cable to  more  than  two  distinct  contracting  parties,  for 
want  of  the  mutuality  and  reciprocity  on  which  its 
operation  so  entirely  depends.  But  if  a  tenant  for  life, 
and  a  remainderman  in  fee,  exchange  with  a  tenant  in 
fee,  or  if  two  joint  tenants  exchange  with  a  sole  tenant 
such  exchanges  are  good  (c).     1868. 

By  the  old  law,  in  every  deed  of  exchange  in  which 
tlio  word  "exchange,"  was  used,  there  was  an  implied 
warranty  arising  from  that  word  (d).  So  that  if  an 
exchange   was   made,   and   before   or  after  the   parties 

(«) 2  Free.  Shep.  T. 296  ;  4  Cruise  (r)  Co.  Litt.60b,n.l,Sl»,n.  I  ; 

T.  S2,  c.  6.  5  3.  4  ;  Co.  Litl.  .11  a.         Wstk.  Conv.  Std  ad.  by  Prest.  181. 
(ft)  2  Pre*.  Shep.  T.  293.  (_d)  i  Cnuse  T.  32,  c.  6,  §  s. 
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eatered,  all  or  part  of  the  land  given  to  either  party  was  '^j'";^  '^ 
recovered  from  him  either  absolutely  or  for  a  particular 
eatate  only,  upon  an  elder  title,  that  party  might  enter 
again  upon  hia  own  land  which  he  gave  in  exchange, 
and  either  avoid  the  whole  exchange,  or  recover  an 
equivalent  portion  thereof  (a).  But  the  benefit  of  this 
implied  warranty  under  the  old  law  was  confined  to  the 
parties  themselves  and  their  heirs,  and  did  not  extend 
to  alienees,  except  for  their  defence  as  against  the  heir 
of  the  person  agunst  whom  the  warranty  was  implied. 
If  therefore  either  party  aliens,  either  by  deed  or  will 
the  remedy  is  gone  from  that  party,  but  only  ae  to  him ; 
for  the  other  party  who  has  not  alienated,  or  his  heirs, 
may  still,  in  case  of  eviction  from  his  lands,  enter  upon 
the  alienee,  notwithstanding  the  want  of  a  reciprocal 
remedy  (&).  A  mere  defect  of  title,  however,  without  an 
eviction,  will  not  defeat  an  exchange  (c).     1068. 

By  the  stat.  7  &  8  Vict.  c.  76,  a.  6,  it  was  enacted,  that 
the  word  exchange  should  not  have  the  effect  of  creating 
any  warranty  or  right  of  re-entry,  nor  any  covenant  by 
implication.  And  although  this  was  repealed  hy  the  stat. 
8  &  9  Vict.  c.  106,  as  from  the  Ist  of  October,  18*.5,  yet 
by  s.  4  of  that  statute  it  is  enacted,  that  an  exchange  of 
any  tenements  or  hereditaments,  made  by  deed  executed 
after  the  1st  of  October,  1845,  shall  not  imply  any  con- 
dition in  law.    1860. 

The  modem  practice  has  been  to  effect  an  exchange  BmbugM 
of  real  estate  by  lease  and  release,  statutory  release,  or  JjJ^^ 
statutory  grant,  containing  mutual  conveyances  to  the  ^^^ 
parties ;    in  which   case   the   estates  are  vested  in  the  *""*• 
parties  by  the  operation  of  a  statute,  without  any  entiy ; 
and  yet  if  the  word  "  exchange  "  was  used,  the  incidents 

(fl>  2  Pres.  Sbep.  T.  290,  298;  4      fc  Byth,  hy  Sweel,  3. 
,l«rm.  k  Bytb.  bj  Sweet,  3.  (<■)  2  Prcs.  Shep.  T.  298. 

<t)  2  Pres.  Shep-T.  2VI  ;  4;jiirm. 
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^hVs'Io''  fumexed  to  an  exchange  at  oommon  law  were  preserved  (a). 
~^~^—  1961. 

i^^^^^s"         Where  an  exchange  is  made  under  a  power  of  sale 

V"'-        and  exchange,  although  the  power  is  silent  as  to  paying 

money  for  owelty  of  exchange,  yet  the  doneea  of  the 

power  may  make  such  payment.     And  the  death  of  one 

of  the  parties  to  such  an  exchange  before  the  transaction 

ia  completed,  will  not  invalidate  a  legal  execution  of  the 

power  (b).     1962. 

b'u"^  i       When  an  exchange  is  made  by  a  tenant  in  tail,  the 

'^-  issue  in  tail,  after  the  death  of  his  ancestor,  may  avoid  it. 

And  the  persons  in  reversion  or  remainder  may  treat  the 

exchange  as  void,  and  avail  themselves  of  their  title  (c). 

But  if  the  issue  occupies  the  lands  taken  in  exchange  by 

his  ancestor,  the  excliange  is  thereby  made  good  for  the 

lifetime  or   ownership  of  the  issue  in  taJL     And  each 

successive  generation  of  issue  may  affirm  the  exchange 

for  his,  her,  or  their  time  {d).    1863. 

K«b™^        [Under  stat.  45  &  46  Vict.  c.  38,  a  3  (iii.)  (Appendix), 

c^w^^'*^  a  tenant  for  life  may  make  an  indefeasible  exchange  of 

^uedu^  settled  land,  for   other  land,  including  an  exchange  in 

'  "^  consideration   of  money  paid  for  equaUty  of  exchange. 

And  this  power  is  also  conferred  on  the  other  limited 

owners,  including  tenants  in  tail,  mentioned  in  section  dS 

of  that  Act.]     1963a. 


Section  VII. 

Of  a  Partition  (e). 

^-      A   partition  is  a  deed  by  which   two  or  more  joint 

~  tenants,   coparceners,  tenants  in   common,    or   heirs   in 

(o)  i  Cnute  T.  32,  c.  B.  g  7  ;  4  (i)  2  SuRd.  Pow.  482. 

Jarm.  k  Byth.  by  Sweet,  6  ;  W»tk.  (c)  2  Pres.  Shep.  T.  299. 

Coot.  3rd  ed,  by  Prest.  180.     Set  (lO  2  Pres.  Shep.  T.  2a9. 

enactment  atateil  iofra,  pu-.  1968,  (b)  Power!-  of  partitiou  are  con- 

ax  t«  decrees  for  eichaugeB.  feircd  by  various  atatutee.      See 
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gavelkind,  divide  the  property,  bo  as  to  give  to  each  a^H™*!'?! 

distinct  part,  to  be  held  in  Beveralty.    1864.  

Where  all  the  joint  owners  of  an  estate  are  desirous  to  voinutair 

**  putnioobj 

make  a  partition,  and  are  personally  competent  to  bind  >'*"°||f^. 
their  interests,  they  have  only  to  agree  on  the  aUotmeots  [^*™^ 
to  be  made  to  the  respective  parties,  and  to  execute  the 
requisite  conveyance  or  conveyances  (a).     1966. 

If  any  of  the  joint  owuers,  whether  joint  tenants, 
tenants  in  common,  coparceners,  or  heirs  in  gavelkind, 
are  unwilling  to  concur  with  the  rest  in  making  partition, 
or  by  reason  of  minority  or  mental  imbecility  are  inca- 
pable of  concurring,  or  for  any  other  cause  cannot  come 
to  any  amicable  arrangement  for  dividing  the  estate,  any 
one  or  more  of  them  may,  by  proceedings  in  equity, 
procure  a  partition  to  be  made  (fe).  And  this  power  of 
the  Court  is  expressly  extended  to  lands  of  copyhold  or 
customary  tenttre  by  the  statute  i  &  5  Vict.  c.  35,  a  US, 
1966. 

The  mode  in  which  relief  is  administered  in  equity  is, 
by  first  ascertaining  the  rights  of  the  several  parties  in- 
tereeted  \  and  then  issuing  a  commission  to  make  the 
partition ;  and,  on  the  return  of  the  commission  and 
confirmation  of  the  return  by  the  Court  the  partition  is 
finally  completed  by  mutual  conveyances  of  the  lots 
made  to  the  several  parties  (c).  And  the  same  con- 
veyances are  necessary  as  if  the  parties  bad  agreed  to  a 
private  partition  (d).  Formerly,  if  the  conveyances  could 
not  be  executed  on  account  of  infancy,  or  on  account  of 
an  executory  interest,  the  decree  could  only  put  the 

stamp's  Index  to  theSUtute  Law.  (a)  ti  Jarm.  k  Bjth.  b?  Sweet, 

Am  to  partitions,  reaerriDg  or  ex-  586. 

cepling  minerals,  see  stat.  25  jl  20  (b)  6  Jann.  &  Byth.  b;  Sweet, 

Vict.  e.  108,  infra,  PaH  IV.  Tit.  1.  687,  600,  603. 

Cfa.  2.    As  t<i  whether  a  power  of  (e)  Story's  Eq.  Jar.   §   GEO  ;   6 

sale  or  exchange  anthorizex  a  par-  Jann.  It.  Bytb.  by  Sweet,  600. 

tititai.  Bee  2»  re  I^kaitdOtivr He,  (</)  6  Jann.  k  Byth.  by  Sweet 

L.  B.  3  Ch.  D.  «18.  609. 
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chI'J'I't''  parties  in  posseHsion,  and  secure  them  in  the  enjoyment 
of  the  parti)  allotted  to  them  until  eSectual  conveyancee 
could  be  made  (a).  The  Cdurt  would  decree  a  partition 
even  in  a  suit  by  or  against  persons  who  were  only 
tenants  for  life  or  years  ;  and  the  decree  would  be  binding 
on  all  whom  they  virtually  represented,  but  not  on  other 
persons.  Thus,  a  decree  in  a  suit  by  or  a^inst  a  tenant 
for  life  would  be  binding  on  the  remainderman  who  was 
not  in  esse  at  the  time,  on  the  ground  of  virtual  represen- 
tation, if  the  Court  was  of  opinion  that  it  would  be  for 
the  benefit  of  such  remainderman  that  the  agreement 
should  be  carried  into  effect,  either  as  it  stood,  or  with 
such  variations  ae  the  Court  might  think  proper  (6). 
But  a  tenant  for  years  or  for  Ufe  could  not  insist,  as 
against  the  owners  of  the  other  shares,  upoa  a  partition 
to  endure  beyond  his  own  estate  (c).  1867. 
iourtu.  By  the  stat.  13  &  14  Vict  c.  60,  s.  ^,  "  where  any 

•irti«>ir»    decree  shall  be  made  by  any  Court  of  Equity  for  the 
w^cuni-    Bpecitic  performance  of  a  contract  concerning  any  lands, 
nS  ■I'Jntiie  °^  ^"^  ^^^  partition  or  exchange  of  any  lands,  or  generally 
l^^^**   when  any  decree  shall  be  made  for  the  conveyance  or 
"^       assignment  of  any  lands,  either  in  cases  arising  out  of 
the  doctrine  of  election  or  otherwise,  it  shall  be  lawful 
for  the  said  Court  to  declare  that  any  of  the  parties  to 
the  sud  suit  wherein  such  decree  is  made  are  trustees  of 
such  lands,  or  any  part  thereof,  within  the  meaning  of 
this  Act,  or  to  declare  concerning  the  interests  of  unborn 
persons  who  might  claim  under  any  party  to  the  said 
suit,  or  imder  the  will  or  voluntary  settlement  of  any 
person  deceased  who  was  during  his  lifetime  a  party  to 
the  contract  or  transactions  concerning  which  such  decree 
is  made,  that  such  intereste  of  unborn  persons  are  the 

(a)  Utory'K   Kq.  Jur.   §  652  ;   (>  (c)  «  Jarm.  4;  Byth.  by  Sweet, 

Jum.  4:  Byth.  by  Sweet,  609.  fi03. 

())  Story's  £q.  Jur.  §  6&6.  6B6&- 
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interests  of  persons  who  upon  coming  into  existence '^1,".];'^  !?■ 
would  be  trustees  within  the  meaning  of  this  Act;  and 
thereupon  it  shall  be  lawful  for  the  Lord  Chancellor, 
intrusted  as  aforesaid,  or  the  Court  of  Chancery,  as  the 
case  may  be,  to  make  such  order  or  orders  as  to  the 
estates,  rights,  and  interests  of  such  persons,  bom  or 
unborn  as  the  said  Court  or  the  said  Lord  Chancellor 
might  under  the  proviaions  of  this  Act  make  concerning 
the  estates,  rights,  and  interests  of  trustees  bom  or  un- 
born."    1968. 

By  the  stat  31  &  32  Vict,  c  40,  amended  by  the  stat.  *J». 
39  &  40  Vict.  c.  17,  the  [Chancery  Division  of  the  High 
Court  of  Justice]  may  order  a  sale,  instead  of  a  division. 
And  jurisdiction,  in  cases  of  partition  of  property  not  jurudk-tiDii 
exceeding  500^,  is  given  to  the  County  Courts.     1868.     ^'^i™- 

A  partition  of  estates   of  freehold   or  inheritance  is  ^^j,"' 
effected  either  by  all  the  joint  tenants,  tenants  in  common,  ^""jg"^'' 
coparceners,  or  heiia  in  gavelkind,  conveying  the  par-  "'  "™'"^''"' 
ticular   allotments  by  separate  deeds  to  releasees    or 
grantees  to  the  use  of  the  particular  persons  to  whom 
they  are  respectively  allotted  (a) ;  or  by  all  of  them  con- 
veying the  entirety  by  <me  conveyance  to  a  releasee  or 
grantee  to  uses,  and  then  limiting,  by  the  same  deed, 
the  particular  allotments  to  the  use  of  the   particular 
persons  to  whom  they  are  respectively  allotted  (b).  1970. 

A  partition  of  leaseholds  has  been  usually  eflected  by  Moiey 
an  assignment  of  the  entirety  by  all  the  part  owners  to  a  j;;^^^/ 
third  person,  upon  trust  to  assign  to  them  respectively  '^„^^' 
the  parts  to  be  taken  by  them  in  severalty,  or  by  an 
assigiunent  by  each  joint   owner  to  the  others  of  his 
undivided  share  in  the  parts  to  be  so  taken  by  them 
in  severalty  (e).    1871. 

Every  distinct  port  of  the  property  need  not  be  divided;  ^^^ 

(3)  6J«rm.4;Bj-th.bySweet.6»6.  (c)  i:  Jhiiii.  *;  Kyth.  by  Sweel, 

(»)  6Jum.&B7tb.by6weet,S«fi.       61S. 
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^"J'l"'  "°^  ^^^  ^^^  property  be  equally  divided.  One  part  or 
subject  of  ownersliip  (aa  a  house)  may  be  allotted  to  one, 
and  another  part  or  subject  of  ownership  may  be  allotted 
to  another;  and  any  inequality  in  value  may  be  com- 
pensated by  a  sum  of  money  or  rent  for  owelty  or  equality 
of  partition  (a).  1972. 
Puuudu  by  Coparccners  were  compellable  to  make  partition  by  the 
tanut*  in  common  law.  And  hence,  if  an  equal  partition  in  made 
™!;||^  by  an  infant,  or  by  a  tenant  in  tail,  or  by  husband  and 
wife  seised  in  right  of  the  wife,  even  by  an  ordinary 
assurance,  it  b  binding  on  the  infant,  the  issue  in  tail, 
and  the  wife  and  her  heirs ;  tbough,  if  unequal  it  is 
voidable.  But  still,  in  order  to  prevent  the  question  of 
the  equality  of  the  partition  from  arising,  it  is  better,  in 
the  case  of  a  partition  by  a  tenant  in  tail  or  by  husband 
and  wife,  to  have  recourse  to  the  statutory  mode  of 
barring  the  issue  in  tail  and  the  wife  (b).  Joint  tenants 
and  tenants  in  common  were  not  compellable  to  make 
partition  by  the  common  law.  And  hence,  if  even  an 
equal  partition  is  made  by  an  infant  or  tenant  in  tiul,  or 
husband  and  wife  seised  in  her  right,  holding  in  joint 
tenancy,  the  deed  of  partition  is  governed  by  the  same 
rules  as  conveyances  or  other  acts  done  by  them.  So 
that,  in  order  to  bind  the  issue  in  tail  and  the  wife  and 
her  heirs  an  enrolled  and  acknowledged  assurance  under 
the  Fines  and  Recoveries  Abolition  Act  is  necessary  (c). 
For  the  same  reasons,  a  coparcener  and  her  husband  may 
grant  a  rent  in  fee  for  equaUty  of  partition  out  of  her 
part,  if  the  partition  will  then  be  equal ;  but  a  joint 
■enant  and  ber  husband  cannot  grant  such  a  rent  (d). 
1973. 
[By  virtue   of  stat  *5   &  46  Vict.  c.  38,  s.  3   (iv.) 

{a)  SeeCJarm.kByth.bjSweet,  (c)  .SeeBJann.&Bylh.by  Sweet, 

102  ;  Co.  Litt.  169  a,  b.  691. 

(t)Seo6Jarm.&Byth.bySweet,  (rf)  6  Jbitu,  t  Bytb.  bj  Sweet, 

i90, 691.  5!)1. 
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(Appendix),   a  tenant  for  life,  and  Uie  limited  ownera,  ^•"■'^ 'j». 
including  a  tenant  in  tail,  mentioned  in  aectioQ  58,  *re4,»Jv 
empowered  to  make  partition  of  settled  land,  including  a  a^^]^ 
partition  in  consideration  of  money  paid  for  equality  of  ***■  "*^- 
partition.]     1973a. 

There  was  a  condition  annexed  to  every  partition  impiM 

,  J      r  oondlUnn. 

between  coparceners,  that,  if  either  the  whole,  or  any 
share,  or  an  estate  for  life  or  in  tail  thereout,  were  evicted, 
the  coparcener  so  evicted,  if  he  or  she  had  not  aliened 
his  or  her  whole  estate,  might  enter  on  the  part  or  parts 
allotted  to  Uie  other  or  others,  and  avoid  the  partition 
against  the  other  or  others,  or  his,  her,  or  their  alienee 
or  alienees.  But  if  a  coparcener  had  aliened  his  or  her 
whole  estate,  neither  he  nor  she  nor  his  nor  her  alienee 
had  any  snch  right  of  entry,  because  the  privity  between 
the  coparceners  was  wholly  destroyed  (a).  And  no  such 
condition  existed  in  the  case  of  joint  tenants  or  tenants 
in  common  (b).  The  reason  of  the  condition  in  the  case 
of  coparceners  would  seem  to  he,  that,  as  they  were  com- 
pellable to  make  partition  by  the  common  law,  that  law 
took  care  that  they  should  not  be  prejudiced  thereby. 
However,  it  is  enacted  by  the  stat.  8  &  9  Vict.  c.  106, 
a  4,  that  "a  ptutitiou  of  any  tenements  or  hereditaments 
made  by  deed  executed  after  the  1st  October,  1845,  shall 
not  imply  any  condition  in  law."    1974. 

It  was  enacted  by  the  stat.  7  &  8  Vict.  c.  76,  s.  3,  n^ 
"  that  no  partition  of  any  freehold  or  leasehold  land  shall 
be  valid  at  law,  unless  the  same  shall  he  made  by  deed." 
And  although  this  Act  was  repealed  by  the  stat.  8  &  9 
Vict,  c  106,  yet,  by  s.  3  of  that  statute,  it  is  enacted, 
that  "  a  partition  of  any  tenements  or  hereditaments,  not 
being  copyhold,  made  after  the  1st  October,  1845,  shall 
be  void  at  law,  unless  made  by  deed."     1976. 

(fl)  2  CraiseT.  19,5  30;  Barton,  (S)  4  CmiBe  T.  32,  c.  6,  §  IB. 

}  319;  Co.  Lltt.  ITS  b,  174  a,  h. 
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Section  VIII. 
Of  a  Release  and  of  an  Aequittnnce. 

^"i'».'"'  ^  release  is  a  deed  by  which  a  right  is  extinguished,  or 
^^^^~f  by  which  an  estate  or  interest  in  things  real  or  personal 
•  niew.      jg  conveyed  to  a  person  who  has  already  some  estate  or 

interest  in  possession  in  the  same  (a).  1976. 
^fiDiioonof  ^  acquittance  is  a  discbai^  in  writing  of  a  sum  of 
*"**■  money  or  other  duty  which  ought  to  be  paid  or  done : 
as,  if  one  is  bound  to  pay  money  on  an  obligation  or  rent 
reserved  upon  a  lease,  and  the  person  to  whom  the  money 
or  the  rent  ought  to  be  paid  or  rendered,  upon  the  receipt 
thereof  or  upon  some  other  agreemest  between  them, 
makes  a  writing  tmder  his  hand,  witnessing  that  he  ia 
paid  or  otherwise  satisfied,  and  therefore  acquits  and 
discbarges  the  former  of  the  same  (6).     1977. 

L  The  DiJeretU  Kinds  of  Releases  and  their  Operation. 

wmin  Releases  may  enure  in  four  ways :  1.  By  way  of  mitter 

!»!•«"  ni»j  I'estate.     2.  By  way  of  mitter  le  droit.     3,  By  way  of 

extinguishment.     4.  By  way  of  creation  or  enlat^meut 

of  an  estate  (c).     1878. 

K>i~»  tv        When  two  or  more  persona  become  seised  of  the  same 

?^^        estate  by  a  joint  title,  either  by  contract  or  descent,  as 

joint  tenants  or  coparceners,  and  one  of  them  releases  his 

right  to  the  other,  such  release  is  said  to  enure  by  way 

of  mitter  Testate,  i£.,  passing  an  estate  {d).    In  releases 

that  enure  by  way  of  mitter  Testate,  a  fee  will  pass  by 

such  a  release  without  any  words  of  limitation,  where 

the  parties  were  seised  in  fee  by  a  joint  title ;  because 

(a)  See 2 Pi«a. Sbep. T. 320, ami  n.  (I);  2  61.  Com.  324— e. 
different  kinds  of  relesBeB,  infra,  (rf)  4  CrniBs  T.  32,  c.  6,  $  23 ; 

par.  1978— 19B2.  Burton,  §60;  2PTee.Shep.T.327i 

(6)  2  Ptcb.  fihep.  T.  347.  Co.  Litt.  267  »,«.<!):  Watk.CooT. 

(o)  Co.  Litt.  193  b,  and  267  a,  3rd  ed.  by  PumI.  183. 
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the  release,  by  diucbai^ing  the  claims  of  one  of  them, 'J;,'^^^ '^• 
causes  the  releasee  to  have  the  whole  in  fee  (a).     1979. 

Releases  are  said  to  enure  by  vay  of  mJtter  le  droit,  %£.,  it«i«H*  hr 
transferring  the  right,  where  a  person  who  has  been  dis-  ^^'  '• 
seised  releases  to  the  disseisor  or  to  his  heir  or  feoffee  (b). 
If  a  release  of  right  is  made  for  oae  day  or  one  hour,  and 
the  right  has  once  gone  by  such  release,  without  any  con- 
dition, etc.,  it  is  gone  for  ever  (c).  Hence,  this  kind  of 
release  is  good  without  any  words  of  limitation,  whether 
the  releasee  has  a  particular  estate  or  the  fee  simple,  and 
whether  he  has  a  freehold  in  possession  or  only  in  remain- 
der or  reversion ;  but  he  must  have  an  estate  of  freehold 
in  poeseasion,  remainder,  or  reversion  (d).     1980. 

A  release  enures  by  way  of  extinguishment,  where  it  R«i«"  "y 
operates  to  take  a  right  from  the  releasor,  but  the  right  is  ",'^*'^'" 
such  that  it  cannot  be  vested  in  the  releasee,  and  can  only 
be  extinguished  in  his  favour.  Thus,  if  a  lord  releases  his 
seigniory  to  the  tenant,  or  if  a  person  having  a  rent  or 
common  releases  it  to  the  terre-tenant,  these  releases  are 
said  to  operate  by  way  of  extinguishment;  because  the 
tenant  cannot  have  services  or  rent  to  receive  of  himself, 
nor  can  he  take  common  in  his  own  land  (e).  A  release 
to  one  of  two  joint  tenants  or  coparceners  by  way  of 
extinguishment  enures  to  the  benefit  of  botbj  but  it  is 
otherwise  when  it  operates  by  way  of  conveyance  (/). 
1881. 

Releases  enure  by  way  of  enlargement  of  estate,  when  RcIum  b) 
he  who  has  a  remainder  or  reversion  in  fee  releases  all  ^nitv- 

(a)  4  Craisc  T.  32,  c.  6,  §  2i  ;  2  (^2  Prw.  Shep.  T.  .^31 ;  i  Cruise 

Pres.  ybep.  T.  327, 346 ;  Co.  LitL  T.  32,  c  6.  j   24,  27 ;   Co.  Litt. 

273  b.  274  ». 

<6)  4  Crnifle  T.  32,  c  6,  5  26  ;  {e)  4  Cniiw  T,  32,  c.  6,  §  35  : 

Co.  Litt.  267  a,  n.  (1),  274  a,  n.  (1) ;  Co.  Litt.  267  a,  n.  (1),  280  a  ;  Litt. 

Watk.   CoDT.  3rd    od.   bj    Prest.  s.  479,  480;  Watk.  Conv.Srd  ed.by 

183.  Prest.  183. 

t.  (/)  2  Pre8.  Shep.  T,  30fl;  Watk. 

Conv.  3r<i  od.  bj  Prest.  162,  I6S. 
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pr.iii.T.ii,  }i\g  right  and  interest  in  the  lands  to  the  person  who  has 
a  prior  particular  estate,  whether  in  possession  or  re- 
mainder (a).     198S. 

To  render  this  kind  of  release  good,  it  is  neceesaiy  that 
there  should  be  a  privity  of  estate  between  the  releasor 
and  the  releasee,  and  also  that  the  releasee  should  have  a 
vested  interest  in  the  lands  intended  to  be  released  (b). 
1983. 

With  respect  to  privity,  if  a  lessee  for  years  in  posses- 
sion makes  an  underlease,  and  the  reversioner  releases  to 
the  lessee  for  years,  this  is  a  good  release  to  enlarge  the 
estate ;  because  the  immediate  privity  still  continues 
between  them.  But  as  there  is  no  privity  between  the 
underlessee  and  Uie  reversioner  in  fee,  the  underiessee's 
estate  cannot  be  enlarged  by  a  grant  to  him  by  the  rever- 
sioner in  fee  (c).  If  a  lessee  for  years,  instead  of  making 
an  underlease,  assigns  over  all  the  term,  the  privity  is 
gone,  and  a  release  made  to  him  afterwards  is  void ;  but 
a  release  made  to  the  assignee  of  the  term  is  good,  to 
enlarge  the  estate  (d).     1884. 

In  order  to  take  a  release,  operating  by  enlargement, 
from  a  lessor,  a  lessee  for  years,  under  a  comjnon  law  de- 
mise, must  have  entered  on  the  lands  before  the  execution 
of  the  release ;  for,  till  entry,  he  has  only  an  interesse  ter- 
mini, which  is  not  capable  of  being  enlarged  (e).    1886. 

A  release  to  a  person  having  an  estate  by  statute  mer- 
chant, statute  staple,  or  el^t,  or  to  a  tenant  at  will,  or  to 
a  tenant  in  dower  or  by  the  curtesy,  operates  to  eolai^ 
his  or  her  estate  (/).     1986. 


(a)  4  Craiae  T.  32,  c.  6,  5  28  ;  Co. 
I.itt.2Ttt  a,  D.  (»),  27.ta;  Watk. 
ConT.  3rf  ed.  by  Preat.  182-4. 

(ft)  Co.  Litt.  270  a,  n.  (3),  272  b, 
n.  (1>  i  4  Cniise  T.  33.  c.  6,  §  28  ; 
Burton,  §  53  ;  Watk.  Conv.  3rd  ed. 
by  Prert.  182,  18*. 

(e)  2  ITCB.  Sbep.  T.  32*,  328  ; 


Co.  Litt.  273  a. 

(rf)  2  Prei.  Shep.  T.  320. 

(c)  4  Cruiie  T,  32,  c.  6,  §  29 :  Co. 
litL  270  a,  n.  (2)  J  Watk.  Cony.  3nl 
ed.  by  Prert.  20. 

if)  4  Cruise  T.  32,  c.  6,  5  31  ; 
Co.  Litt.  270  b,  1,  272  b,  1  ;  Watk. 
Conv.  3rd  ed,  by  Prwt.  5. 
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It  seems  to  be  a  general  rule,  that  whenever  an  estate  "^'^t'^ 
may  merge  in  the  remunder  or  reversion,  that  estate  may 
be  enlarged  by  the  release  of  the  remainderman  or  rever- 
sioner (a).     1987. 

A  release  to  operate  by  way  of  enlargement  may  be 
made  to  a  vested  remainderman  for  life  even  before  entry, 
becaoBe  he  has  an  estate  of  ireehold  in  law  (6).  But  if  a 
man  is  disseised  and  has  only  a  right,  or  ifhe  has  a  posses- 
sion only  and  no  estate,  or  if  he  has  neither  estate  nor 
poaseasion,  a  release  made  to  such  a  one  will  not  avail  to 
enlarge  his  estate  (c).    1888. 

If  a  tenant  for  life  leases  for  years,  and  the  reversioner 
and  the  tenant  for  life  join  in  a  release  to  the  lessee  for 
years,  this  is  a  good  release  to  enlarge  the  estete ;  operating 
first  as  the  release  of  the  estate  for  life,  and  secondly  as  an 
enlargement  of  the  estate  for  life  into  a  fee  simple  (d).  1988. 

The  particular  tenant  cannot  release  to  the  reversioner, 
bnt  his  estate  must  be  extinguished  by  surrender  or  mei^r. 
On  the  other  hand,  the  estate  of  the  reversioner  cannot  be 
merged  in  the  particular  estate  or  be  surrendered  to  the 
tenant  of  that  estate ;  but  it  may  be  released  to  him  by 
way  of  enlargement,  so  as  to  produce  a  merger  of  the 
particular  estate  (e).     1990. 

The  operative  words  in  a  release  enuring  by  way  of  opmo™ 
transferring  a  right  or  of  extinguishment,  are  "remise, 
release,  and  for  ever  quit  claim  and  discharge."  The 
operative  words  of  a  release  in  enlargement,  by  trustees, 
are  "  bai^ain,  sell,  and  release :  "  those  in  a  similar  release 
by  owners,  are,  "grant,  bargain,  sell,  release,  and  confimL" 
But  any  expression  of  an  intention  to  release  will  suf- 
fice </).     1891. 

(ii>3  Pres,  Shep.  T.  324.  (/)  WaOi.Con».3rdrf.by  Preit. 

(S>  2  Pre*,  abep.  T.  326.  I8fi  ;  Co.  Litt.  364  b;  2  Bl.  Com. 

((•)  2  Ptea.  Shep.  T.  325.  324  ;  2  PreB.  Sbep.  T.  320,  327  ;  * 

Id)  2  Pret  Shep.  T.  328.  Cruise  T.  32,  c.  G,  §  20. 


(<)  2  Pre*.  Shep.  T.  324. 
VOL.  It. 
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'^"^■'^  '^'     Besides  express  releases,  which  are  sotoeiimes  called  re- 
~^"~  leases  in  deed,  there  are  also  releases  in  law  (a).    1992. 
'■*■  A  covenant  never  to  s'je  amounts  in  construction  of  law 

to  an  absolute  release  of  the  covenantee.     But  a  covenant 
not  to  sue  for  a  definite  period  or  during  a  given  state  of 
circumstances,  is  no  release  (&).    1993. 
o«um  The  general  words  of  a  release  may  be  restrained  by  the 

nBnincai     rccitals  (c).     And  therefore,  in  preparing  releases  which 
are  intended  to  be  general,  care  should  be  taken  to  avoid 
any  recitals  which  by  possibility  might  have  the  effect  of 
narrowing  the  operation  of  the  instrument  (d).     1994. 
Raianato        A  release,  whether  in  deed  or  by  operation  of  law,  to 
•even]  00-    oue  of  Several  co-debtors,  dischanras  alt  of  them,  as  well 

debtonnr 

Joint  am-  jq  equity  as  at  law,  though  they  are  severally  as  well  as 
jointly  Ixiund ;  and  a  proviso  that  the  co-debtor  shall  not 
take  advantage  of  the  release  would  be  repugnant  and 
void  (ti).    1886. 

So  in  equity,  whatever  act  is  a  discharge  of  the  prin- 
cipal will  be  a  discharge  of  the  surety,  though  the  surety 
be  not  released  at  law  (/).    1886. 

And  the  like  rule  applies  to  joint  and  several  cove- 
nants (ff).  But  this  rule  is  confined  to  a  release  properly 
and  technically  so  called  ;  for  a  perpetual  covenant  not  to 
sue,  which  operates  as  an  absolute  release  of  the  cove- 
nantee, will  not  discharge  a  co-debtor,  though  Uie  debt  of 
the  covenantee  and  the  third  person  is  joint  only,  and  not 
joint  and  several  (k).  1997. 
jo^cnieua  If  one  has  several  causes  of  action  against  two,  and 
^SJiSfthm  ™*^®s  *  joint  release  to  them,  this  shall  be  taken  to  be 

(fl)  Co.  Litt.  264  b.  (?)  9  Jarm.  &  Byth.  by  Sweet, 

(i)  gjarm.  4  Byth.  by  Sweet,  811  ;  1   Free.  ,Shep.  T,  71  ;  a   Id. 

797  ;  Bay  v.  Jme>,  19  C.  B.  (N.  S,)  .137. 

416.  C)  1  Prea,  Sbep.  T.  71  ;  Wfbb  t. 

(r)  9  Jikrm.  &  Byth.  by  Sweet,  Heinti,  3  K.  &  J.  438, 

817.  (a)  -2  Pres.  Sbep.  T.  337. 

((/)  9  .Inrm.  k  Byth.  by  Kweet.  (A)  9  Jarm.  &  Byth.  by  Sweet, 

S84  (A).  811,812;2Pres.lJbep.  T.  253. 
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a  release  of  all  joint  and  Beveral  causes  of  action  (o). '^'"'^'^ 
1808.  «,^^ 

A  release  of  breaches  of  trust  to  one  tnistee,  will  gene-  ^^1^.°' 
rally  enure  to  the  benefit  of  his  co-trustee  (b).    1999.        S^!l. 

A  release  of  the  right  to  land,  if  made  to  a  tenant  in  tail  B>i>iut  u 

,        ...  .  right  to  Uie 

or  for  life,  will  avail  and  enure  to  a  person  who  has  a"  '" 
reversion  or  remainder.  And  so,  e  converso,  a  release  of" 
right  made  to  a  person  who  has  a  remainder  or  reversion  ° 
will  avail  and  enure  to  the  benefit  of  a  person  who  has  a 
prior  estate  in  tail,  or  for  life,  or  for  years  (c).  Indeed,  such 
a  release  will  operate  for  the  benefit  of  all  persons  who  are 
entitled  to  the  property  by  the  same  means  (d).     SOOO. 

If  a  tenant  in  tail  makes  a  lease  for  years,  and  after-  Raieughjr 
wards  releases  all  his  right  to  the  lessee  for  years  in  poa-  '^- 
session,  to  hold  to  him  and  his  heirs  for  ever,  this  will  pass 
a  determinable  fee,  subject  to  be  avoided  by  the  issue, 
until  they  are  barred  (e).     SOOl. 

A  right  of  action  cannot  be  released  for  a  time  only,  but  wiut 
if  once  released,  it  will  be  so  for  ever.    And  therefore,  ifa^e'"*'""" 
release  of  right  is  made  to  any  one  who  has  an  estate  of 
inheritance  by  wrong,  or  a  particular  estate  of  freehold, 
though  but  for  one  hour,  this  is  a  good  release  for  ever. 
But  it  is  otherwise  with  a  release  operating  by  way  of  en-  &it«  «!«» 
largement.    Thus,  if  a  lessor  releases  to  his  lessee  for  years  ™J^™J 
all  his  right  which  he  has  in  the  land,  without  udng  any 
other  words  in  the  deed,  or  releases  to  him  for  bis  life,  he 
has  an  estate  for  his  life  only  by  way  of  enlargement  of 
estate  (/).    2002. 

We  have  seen  that  prior  to  the  stat.  22  &  23  Vict.  ?^^ 
c.  35,  s.  10,  a  release  of  any  part  of  the  lands  operated  as  "'''** '" 

(a)  2  Pres.  Shep.  T.  344.  (rf)  Burton,  f  49 ;  Walk.  Conv. 

(ft)  »  Jarm.  &  Bjth.  by  Sweet,  3ni  ed.  by  Preat.  42. 
812.  fe)  2  Prea.  Shep.  T.  H47. 

(c>  2  Pres.  Shep.  T.  MB ;  Co.         (/)  2  Pres.  Shop.  T.   S46— 6 ; 

Litt.  267  b;  Watt. Cony. .Ird  ciLby  Watk.  Cony.  Sid  ed.  by  Pre»t.  42. 

Prest.  42,  114.  116. 
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'cii'"  ^  8^'  *  ™l6*se  of  a  rent-chai^  issuing  out  of  the  whole  (a). 
,„^^2,  2003. 

rentduirge.      j^  general,  a  release  made  between  certain  parties  can- 
!»'»«  not    not  be  set  up  against  the  claims  of  the  releasor  by  a  third 
™i^' "'     person  who  is  no  party,  though  it  professes  to  discharge 
him  from  those  claims  (b).     2004. 

II,   What  may  be  released  (c). 
coTHHuitto      A  covenant  to  do  an  act  may  be  released  before  it  is 
broken,  by  a  release  of  the  covenant  eo  nomine,  or  by 
words  to  that  effect  {d).     2006. 
^^.  Debts,  legacies,  and  other  duties  may  be  released  and 

oiJior  jiitiw.  discharged  before  or  after  they  should  be  paid  or  per- 
formed (e).    2006. 
iiiun»e  If  a  lease  for  years  is  made  to  two,  to  begin  at  a  day  to 

come,  a  release  by  one  of  them  to  the  other  is  good.  And 
a  person  who  has  an  interesse  termini  may  release  it  to  the 
lessor  (/).  2007. 
c  >iiiiitiiHi.  If  a  person  grants  an  estate  on  condition,  he  may,  before 
condition  broken,  release  all  his  right  in  the  land,  or  release 
the  condition  to  the  grantee;  and  this  will  make  the  estate 
absolute  {g).  2008. 
TtmiriH,  Tenures,  services,  rents,  commons,  and  other  profits 

r^uu,         arising  out  of  or  annexed  to  lands  may  be  extinguished 
Mid  otbm     by  release  to  the  owner  of  the  land  {k).     2009. 
Hops  dt  Except  BO  far  as  the  etats.  7  &  8  Yict.  c.  76,  s.  o,  and  8  & 

poBibuity',    9  Vict,  c,  106,  a  6  (i),  may  apply,  the  mere  hope  of  an  heir 
innrwi.      apparent,  or  a  mere  possibility,  or  an  executory  interest, 
where  the  person  is  unascertained,  cannot  be  released  ( j  ). 

(a)  See  Bupra,  par.  6(1.  (j)  2  Pros.  Shep.  T.  332. 

(S)  9  lana.ii  Byth.by  Sweet,809  (h)  2  Pres.  Shep.  T.  322,  332  ;  i 

(c)  As  to  the  release  of  Bright  of  Cruise  T.  32,  c.  6,    §38;    Watlt. 
cxecwtjon  under  a  judgment  or  sta.  Conv.  3rd  od.  by  Preat.  168. 

tutc,  see  Bupro,  par.  1231  et  seq.  (t)  Sec  infra,  Ch.  6,  s.  i.  No.  V. 

(d)  2  Pres.  Shep.  T.  322.  (j>  2  Prea.  Shep.  T.  322,  328; 
(«■)  2  Pres.  Shep.  T,  323,333.  Ilurton.  §  47,  48  ;  Pi>.  Lltt.  266 
(/)  2  Prea.  Hhep.  T,  327.  a,  1). 
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And  though  executory  iutereste  in  real  estate  in  a  person  "ch"  I'^' 
who  is  ascertained  may  be  released,  yet  they  are  only 
releaseable  to  the  terre-tenant  or  owner  of  the  land,  and 
not  to  a  stranger  (a).     2010. 

A  mere  authority  or  a  power  without  any  interest  can-  Pu<r<>r. 
not  be  released.  And  therefore,  if  a  person  devises  that 
his  executors  shall  sell  his  laud,  and  the  executors  release 
all  their  right  and  title  in  the  land  to  the  heir,  this 
is  void.  But  a  power  coupled  with  an  interest  may  be 
released  (6).     2011. 

Although  rights  and  titles  of  entry  could  not  be  granted  {^jf^","^ 
by  act  of  tiie  party  (t),  nor  could  any  action  be  granted  by  ^1^"' 
act  of  law  or  of  the  party,  yet  these  may,  and  always  might 
be  released  to  the  terre-tenant,  and  his  heirs,  in  respect  of 
realty,  or  his  executors  and  administrators,  in  respect  of 
chattel  interests  {d).  They  may  be  released  to  any  person 
who  has  a  vested  estate  in  the  tenement,  whether  in  pos- 
session, reversion,  or  remainder,  with  this  qualification 
only,  that  the  light  to  an  estate  of  freehold  can  only  bo 
released  to  a  person  whose  estate  is  of  that  degree  either 
by  right  or  by  wrong  (c).     2012. 

A  man  may  relea^  a  sum  of  money  owing  to  his  wife,  ^°r*> 
while  sole ;  and  one  of  several  partners  in  trade  may  J)^"^ 
release  a  debt  owing  to  the  firm ;  the  power  of  release 
being  incidental  to  the  power  to  receive,  which  is  possessed 
by  the  husband  and  partner  (/).     2013. 

If  two  have  the  grant  of  the  next  advowson  or  avoid-  ""^l^ 
ance  of  a  church,  one  of  them  may  release  to  the  other, 
before  it  is  void,  but  not  afterwards  (>/).    2014. 

(o)  2  Prei.  Abstracts,  2H4 ;  see  T.  33,  c.  6,  §  aS,  3'J  ;  Co.  Litt.  365 

infra,  T.  12,  Ch.  6,  s.  i.  No.  V.  a.  u.  (1). 

(6)  2  Pres.  Shep.  T.  338,  332 ;  4  (,)  Burton,  §  46 ;    Co.  Litt,  266 

Cruise  T.  32,  c.  6,  $  39  ;  Co.  I.itt.  h,   1,    2H6  b,  266 a;  Litt.  e.   449 

265  b;  Snitk  y.  Houbyn,  26  Beav.  — 151. 

482.  (/)  a  Jsrra.  A:  Bjth.  bj  Sweet, 

(r)  See  infia,  Ch.  6,  «.  4,  No.  V.  802. 

It)  2  Pres.  Sbep.  T.  321 ;  i  Crouc  0)  2  PrcB.  Shep.  T.  S32. 
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So,  generally,  oDe  of  several  co-plaintiffs  may  release  the 
cause  of  action,  though  the  plaintiffs  be  trustees  ;  but  if 
this  power  is  exercised  fraudulently,  the  Court  will  set 
aside  the  release  (a).    201S. 

III.   Construction  of  Releases. 

By  a  release  of  rent,  the  rent  is  extinctand  dischai^ed, 
whether  the  day  of  payment  be  come  or  not  {h).  And  a 
release  of  rent  to  a  reversioner  or  remainderman  will  entitle 
the  owner  of  a  particular  estate  to  the  benefit  of  the  release, 
and  e  converse.  But  a  grant  to  the  tenant,  reversioner,  or 
remainderman,  cannot  be  taken  advantage  of  by  any  other 
person  than  the  grantee  (c).     2016. 

By  a  release  of  all  covenants,all  covenants  then  in  being, 
which  are  then  broken,  or  may  afterwards  be  broken,  are 
diachaiged  (d).     2017. 

By  a  release  of  all  promises  or  assumpaits,  a  man  may 
bar  himself  of  the  fruit  or  effect  of  the  promises,  or  damages 
for  the  breach  of  them,  when  they  could  not  be  released 
by  other  words  (e).    2018. 

By  a  release  of  all  debts,  are  discharged  all  debts  then 
owing  from  the  releasee  to  the  releasor  (/).     2019. 

By  a  release  of  all  quarrels,  or  all  controversies,  or  all 
debates,  all  actions  real  and  personal  and  all  causes  of  such 
actions  are  discharged,  except  causes  of  suit  that  were  not 
existing  at  the  time  of  the  release,  as  the  future  breach  of 
a  covenant,  whether  existing  at  the  time  of  the  release  or 
afterwards  entered  into  (g).     2020. 

A  release  of  all  actions  will  not  discharge  executions,  or 
bar  a  man  of  taking  out  execution,  except  it  be  where  it 

(a)  9Jann.J:Byth.bySwci;t,803.  {<0  2  I'pcs.  Bliep.  T.  3*2. 

(*)  2  Prea.  Shop.  T.  343.  (c)  2  I'res.  Hhep.  T.  343. 

(e)  Walk.    CoQv.    3rd    c.l.    liy  (/)  2  Pros.  Sbop.  T.  341. 

Prest.  168.  (j)  2  Pres.  Shop.  T.  342. 
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must  be  done  by  scire  facias ;  neither  will  it  discbarge  or  ^;,"J'-'^' 
bar  a  man  of  suits  by  audita  querela,  unless  depending,  or  ~~ 

by  writ  of  error  to  reverse  an  erroneous  judgment;  neither 
will  it  diachargo  covenants  before  they  are  broken ;  nor 
will  it  discharge  anything  for  which  the  releasor  had  not 
cause  of  action  at  the  time  of  the  release  made  (a).  A 
release  to  A.  &  B.  of  all  actions  which  the  releasor  has 
against  them,  extends  to  actions  against  the  releasees 
severally  as  well  as  jointly ;  for  it  shall  be  taken  most 
beneficially  for  him  to  whom  the  release  is  made,  and 
most  strongly  against  him  who  makes  it  (6).     2021. 

The  word  "  suits  "  is  of  a  somewhat  more  large  extent  R«i«"  of 
than  "actions ;  "  for,  by  a  release  of  all  suits,  are  dis- 
charged, not  only  all  actions,  but  also  all  executions,  in  the 
case  of  a  subject  (c).       2022. 

By  a  release  of  all  a  man's  right  in  any  lands  or  tene-  RsiaK  ui 
mentfi,  all  manner  of  rights  of  action  and  entry  of  the 
releasor  in  or  against  the  land,  are  discharged.  But  this 
release  of  right  will  not  bar  a  man  of  a  possibility  of  a 
right  that  he  has  at  the  time  of  the  release,  or  of  a  right 
that  shall  descend  to  him  afterwards.  And  therefore,  if 
the  conusee  of  a  statute  before  execution  releases  all  his 
right  in  the  land  to  the  terre-tenant,  or  the  heir  of  a 
disseisee  in  the  lifetime  of  his  father  releases  to  the 
disseisor  all  his  right,  these  releases  do  not  bar  them  {d). 
S023. 

A  release  of  title  has  the  same  operation  as  a  release  of  gj^^'' 
aU  right  (c).    2024. 

A  release  of  all  demands  is  the  best  release  of  all.     By  Ji^,;^^,. 
a  release  of  all  demands,  are  released  all  right  and  titles  '^'^ 
to  land,  warranties  and  conditions  annexed  to  estates, 
whether  broken  or  not,  all  statutes,  obligations,  contracts, 

(a)  2  l'rc«.Shep;r.  3;(K.  <'')  2   Tr.w.  Sliq..  T.  S30 ;  Litt. 

(A)  »  Jarra.  i:  llvtli.  l.y  .-^WL'tl,       »i.  iW  :  Oi.  Litt.  MC.i  li. 
810,  SI  I.  (r)  2  Fiiw.  Sliep.  T.  MIO. 

(e)  2  Fres.  tjbep.  T.  342. 
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^h!";^"' ''^'^'^g'^B^ii'^^'  covenants,  rents,  commons,  and  Uie  like; 
and  all  manner  of  actions,  real  and  personal,  appeals, 
debts,  and  duties;  and  all  manner  of  judgments  and 
executions;  and  all  annuities  and  arrears  of  annuities 
and  rents.  And  if  a  man  has  a  rent  service,  rent  charge, 
estovers,  or  other  profit  to  be  taken  out  of  the  land,  by 
such  a  release  to  the  tenant  of  the  land  it  is  discharged 
and  extinct.  And  a  release  of  all  claims  is  much  of  the 
same  nature  (a).  But  a  release  of  all  demands  or  all 
claims  has  not  the  effect  of  releasing  anything  which 
cannot  be  specifically  released  ;  as  a  mere  possibility 
not  coupled  with  any  present  interest,  or  Uie  like  (fc). 
And  a  release  of  all  demands  is  in  general  confined  to 
demands  existing  at  the  time  of  the  release  ;  and  there- 
fore does  not  extend  to  a  covenant  not  then  in  being  or 
then  unbroken;  nor  to  a  legacy  payable  at  a  future 
day  (c).     2026. 

A  receipt  in  fiiU  discharge  of  all  claims,  means  of  all 
claims  which  were  known  to  the  person  giving  tlie 
receipt  (<:^).     2026. 

tha"^"'         ^°  *  release  of  the  principal,  the  accessory  is  included. 

•^p"-  And  therefore  a  release  of  all  debts  or  duties  will  operate 
as  a  discharge  of  all  actions,  judgments,  executions,  and 

Rtiewof    obligations.     By  releasing  a  debt,  the  security  for  the 

.iu(i»        debt  is  released.     And  a  release  of  judgments  will  extend 

judgmmit..   to  an  execution  (e).     2027. 

IV.  Heleaaes  Generalbj. 
!£ni.  A  release  must  be  under  seal  (/).     2028. 

l""'"*^!        "*■  ^^^^"^  ^y  ^*y  ^^  mitter  Testate  may  be  made  upon 
tionQr™    condition,  either  precedent  or  subsequent.    And  a  release 

(o)  3  Pres.  8hc|>.  T.  343—4.  (d)  Eaet-t  t.  Iliciitm,  3(»  Beav. 

(ft)  2  Pres.  Shep.  T.  344.  142. 

(<■)  9  Jarm.  &  Byth.  by  Sweet,  (e)  9Jann.JiByth.bySweel,8U. 

816, 81li.  (/)9J&nn.&B^h.by8ireet,801. 
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by  way  of  mitter  le  droit  or  exiinguiahment  may  be  made  'J;,"]' J"' 
upon  a  condition  precedent ;  but  it  cannot  be  made  sub-  ^tntan 
ject  to  a  condition  subsequent.     If  such  a  thing  is  at-  "™" 
tempted,  the  release  is  good,  and  the  condition  subsequent 
is  void;  because  a  right  released  for  an  instant  is  released 
for  ever  <a).     2029. 

But  a  release  of  debtt  may  be  made  subjet^t  to  a  con- 
dition subsequent;  so  that  a  release  by  creditors  in  a 
composition  deed  may  be  subject  to  a  proviso,  that  if  the 
composition  be  not  paid,  the  deed  shall  become  void  (b). 
2030. 

A  release  of  all  actions  may  be  made  upon  a  time  past  puUii 
as  until  the  1st  of  May  last,  or  until  the  day  of  the  date 
of  the  release.  But  a  release  cannot  be  made  of  a  right 
of  action  for  a  part  of  an  estate,  nor,  as  ve  have  seen,  for 
a  time  only  to  come :  as  for  one  year,  or  until  a  future 
time.  And  yet  a  man  may  release  his  right  in  a  part  of 
the  land  (c).    2031. 

If  a  man  ia  under  covenant  to  perform  two  things,  the 
covenantee  may  discbarge  one  of  them ;  but  an  entire 
thing  cannot  be  released  in  part  (d).     2032. 

A  debt  may  be  released  even  before  the  day  of  pay-  ?^i^  "* ' 
ment,  by  apt  words  (e).    2033. 

A  release  is  an  act  &voure.d  and  strenuously  supported  ReiouBw 
by  the  law,  an  it  induces  peace  and  promotes  good  order 
{/).     2034. 

But  releases  will  be  set  aside  by  a  Court  of  Equity,  it«u°f 
where  they  have  been  extorted  by  fraud,  or  extended  to  ™i™«. 
matters  not  contemplated  by  the  releasor,  or  have  been 
obtained  Irom  persons  who  at  the  time  were  not  conusant 
of  their  rights  (g).     And  although  a  release  is  general  in 

(a)  2  Pres.  Shep.  T.  .S07,323.  (c)  See  2  Prra.  Shep.  T.  33*. 

(J)   IVeiTinstim  V.  iety,  L.  11.  6  (/)  2  Prea.  Shep.  T.  244. 

C.  P.  (Ex.  Ch.)  180.  (3)  9  Jnrm.  S:  Byth.  I.y  Sweet, 

(r)  2  Pres.  Shep.  T.  323.  8U5  ;  Story's  Eq.  Jur.  §  146  ;  Ej/rr 

((f)  9Jum.&Bjth.bySwect,811.  v.  Surmeiler,  10  U.  L.  Caa.  SO. 
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'cn"'"l8*"  ^*^  terms,  the  Court  will  limit  its  operation  to  matters 
conteiDplated  by  the  parliea  at  the  time  of  its  execu- 
tion (a).  And  the  Court  will  not  permit  a  release  to 
stand  which  has  been  obtained  without  a  full  and  honest 
disclosure  to  the  relefisor  of  all  the  circumstances  in  the 
releasee's  knowledge  affecting  his  (the  releasor's)  actual 
situation.  But,  unless  such  a  disclosure  has  been  with- 
held, the  Court  will  not  disturb  an  aiTangement  intended 
as  a  compromise  of  doubtful  nghts,  especially  between 
the  members  of  a  family,  because  the  parties  entertained 
mistaken  notions  of  those  rights  (I)).     2036. 

Section  IX. 
0/  a  CoiifirmatiorL 
pt.  III.  T.I!,      A  confirmation  is  a  deed  whereby  a  conditional  or  void- 
-      '*'     able  estate  is  made  absolute  and  unavoidable  by  the  con- 
firmor,  so  far  as  be  is  able,  or  whereby  a  particular  estate 
is  increased  (i-).     2036. 

The  usual  operative  words  of  a  confirmatiou  are  "  give, 
grant,  ratify,  approve,  and  confirm"  (rf).  But  a  confirma- 
tion may  be  made  by  other  words.    2037. 

There  must  be  a  precedent  rightful  or  wrongful  estate 
in  the  person  to  whom  the  confirmation  is  made,  in  his 
own  or  in  another's  right,  or,  at  least,  he  must  have  the 
possession  of  the  thing  whereof  the  confirmation  is  made, 
as  a  foundation  for  the  confirmation  to  work  upon  («). 
A  person  who  has  only  an  interesse  termini  cannot  receive 
a  confirmation  until  he  has  entered  (/).     2038. 

(d)  Lyall  V.  Edxardi,  l>  ilurl.  (iQ  C'u.  l.itt.   296  h,  HOI  h ;  t 

&  Norm.  337.  Bl.  Com.  326  ;  3  Jann.  i:  Bylh.  by 

(J)  9  Jarm.  k.  Byth.  by  Sweet,  Sweet,  B9I  :  2  Pres.  Shop,  T.  314 ; 

80(1.  Walk.  Conv.  At<\  .-a.  I.y  I-rest.  188. 

(d)  Co.  Lilt.  295  b  ;  2  Bl.  Com.  (,■)  a  IV«.  Shep.  T.  312. 

326 ;  Watk.  Conv.  3rd  cd.  by  Prait.  (/)   Walk.   Con*.   3rd   ed.   by 

ISe— 7.  Fiest  SO. 
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To  give  validity  to  a  confirmation  of  a  voidable  estate,  "o^'J^"' 
the  party  con6rming  must  not  be  ignorant  of  his  rightB,  ^^^ 
and  must  be  informed  of  the  consequences  in  point  of  ^s|^*° 
law,  and  must  be  a  free  agent  (a).     2038.  au.  nuio.' 

To  enlarge  a  particular  estate  by  contirmation,  there  vnun 
must  be  words  of  limitation  (6).     2040.  "^'J^!^ 

A  confirmaUon  sometimes  serves  to  make  sure  a  void-  *■^- 
able  contract,  conveyance,  or  estate,  by  adding  the  right  ^^™^'- 
to  the  possession  or  defeasible  seisin  ;  and  sometimes  to 
make  a  conditional  estate  absolute,  by  discharging  the 
condition ;  and  sometimes  to  enlarge  an  estate.  But  it 
will  not  make  a  contract,  conveyance,  or  estate  good 
which  is  absolutely  void  :  for  quod  ah  initio  non  valet,  in 
tractu  temporn  non  couvalescit.  Nor  will  it  add  to  an 
estate  a  descendible  quality,  nor  make  a  man  capable 
who  is  incapable  of  himself  (c).     2041. 

A  confirmation  of  the  estate  of  one  joint  tenant  enures  Cuuanun- 
to  the  other  joint  tenant  or  tenants ;  because  they  have  JJ^J^ 
one  joint  seisin.    But  it  is  otherwise  in  the  case  of  tenants  ^^1^*" 
in  common;   because   they  have  several   freeholds   and 
several  seisins.    But  if  the  confinnation  is  of  the  land,  to 
have  and  to  hold  the  land  to  one  joint  tenant,  it  may 
enure  to  him  alone  (d).    2042. 

A  confirmation  by  a  disseisee  of  s  particular  estate  will  SS^mm 
not  enure  to  the  remainder  or  reversion.     But  a  confirma- "'''°  ™'^' 
tion  by  him  of  a  remainder  or  reversion  will  operate  &s  a 
confirmation  of  the  particular  estate  (e).     2043. 

In  the  case  of  a  lease  for  years,  a  confirmation  may  be  ^^  ^ 
made  for  part  of  the  time.    But  the  proper  mode  of'™*™'^! 
accomplishing  this  is,  by  a  confirmation  of  the  land,  to 
and  n.  (1). 
(rf)  2  Pres.  Shep.  T.  319  ;  Co.  Litl. 
6*tt.  2!)  7  b. 

(*)  i  Pren.  Shep.  T.  315.  (i-)2  Pres.  Shep.  T.. SIS, 318;  O'o. 

(c)  S  Pras.  Shep.  T.  311,  31E;       Litt.  297»,298Bi  Vfntk.  Conv.  SrU 
Storj'i  Eq.  Jor.  §  ;t()6 ;  4  Cniiie  T.      eii.  I>y  PwBt,  188. 
32,  c  C,  §  47  i    Co.  Litt.  295  b. 
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^ii!"  Ig!'  ^^^^^  ^o""  P*""^  of  the  term,  and  not  of  the  term  or  estate  (a). 
2044. 

bat  uut  put      A  confirmation  cannot  be  made  of  part  of  an  estate  of 

offrMhoid.  freehold;  because  an  estate  of  freehold  b  entire  and  indi- 
visible {b).    2046. 

CiHiBnu-         A  confirmation  maybe  made  of  part  of  the  land  or  other 

rfu«j£d  subject  (c).    2046. 

tabjua.  As  a  general  rule,  a  coniinnation  of  a  portion  of  a 

tioDof.por.  settlement  operates  as  a  confirmation  of  the  whole  (df. 

'iZfu^t.   2047. 

u™  ur  If  there  is  nothing  more  than  a  confirmation  of  title, 

there  cannot  be  any  uses  or  trusts,  because  no  seisin 
passes  (e).     2048. 


Section  X. 
0/  a  Surrender, 
r.  iii.T.is,      A  surrender,  sursum  redditio,  or  rendering  up,  is  of  a 

— ; nature  directly  opposed  to  a  release  operating  by  way  of 

enlargement.     It  is  a  yielding  up  of  an  estate  for  life  or 
years  to  faim  who  has  a  higher  or  equal  estate  in  immediate 
reversion  or  remainder,  wherein  the  particular  estate  may 
merge  or  drown  (/).     2040. 
inendm        A  Surrender  is  of  two  kinds : — 1.  Express,  or  in  deed, 

B  cither  *^    ^      _  * 

I'jiS."  *'^**'  ^^'  ^y  ^^^  express  agreement  of  the  parties  that  a 
surrender  should  be  made.  2.  Implied,  or  in  law,  that  is, 
by  operation  of  law  (g).    2060. 

(a)  .See  2  Pre*.  Shep.  T.  317  ;  ;i 
Jftrm.  k  Byth.  by  Bweet,  692  ;  Co. 

Litt.ait7a,andn.(l);  Watk.Conv.  468. 

3ttl  ed.  by  Pw»t.  188.  (e)  3  Jiinn.  k  Byth.  by  Sweet, 

(i)2  PrcB.  Shep.  T.  317;  .'tJarm.  o92. 

&  Byth.  by  Sweet,  »al ;  Co.  Litt.  (/)  Co.  Litt.  337  b,  sod  n.  (1) ;  2 

a9«b,  297  a,  n.  (1);  Walk.  Conv.  Bl.  Com.326  ;  2  Prea.  Shep.T.300: 

3id  ed.  by  Prest.  188.  Walk.  Conv.  3rd  ed.  bj  Prest  189, 

(c)  3  Pies.   Shep.  T.  317  ;   Co.  191. 

Litt.  297  a ;  3  Jann.  &  Byth.  by  (^)  2  Pkb.  Staep.  T.  300 ;  Co.  Litt. 

Sweet,  621—2  ;   Watk.  Conv.  3rd  338  a  ;  Pkene   v.  PoppitmU,  12 

ed.  by  Preat.  188.  C.  B.  (N.  S.)  834. 
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The  usual  operative  words  are — "surrender,  and  yield  ^|"\^}J; 
up."    But  any  other  words  that  denote  that  the  remain-  -^^^^^ 
derman  or  reversioner  is  to  have  the  particular  estate  will  ""^ 
suffice  (a).    2061. 

Subject  to  the  following  qualifications,  a  surrender  may  whutstAtn 
be  made  of  any  kind  of  estate  for  life  (as  by  dower,  by  "i"i"f«J- 
curteay,  or  by  tenancy  in  tail  after  poaeibility  of  isaue 
extinct) ;  or  of  any  estate  for  years,  or  for  years  determin- 
able upon  lives,  in  any  kind  of  property  that  is  grant- 
able  (A).     2062. 

In  order  that  a  surrender  in  deed  may  be  good — 

1.  The  surrenderor  must  have  a  vested  estate.      And  ^"ijjjj^. 
therefore  rights  and  titles  only  cannot  be  surrendered  (c).  ''*' '"  '''*'■ 
Thus  if  a  lessee  for  life  is  ousted  by  a  stranger,  and  after-  ■*(**«- 
warda  surrenders  to  hia  lessor,  the   surrender  is  void ; 
because  he  had  but  a  right  at  the  time  of  the  surrender. 

So  if  a  woman  has  a  title  to  dower,  and  surrenders  to  the 
person  against  whom  she  ought  to  have  dower,  it  is  void 
for  the  same  reason.  And  a  lease  for  years,  to  commence 
at  a  future  day  cannot  be  surrendered  ;  nor  can  a  lease 
for  years  at  common  law,  before  entry ;  because  the  lessee 
has  no  vested  interest,  but  only  an  interesse  tenninl  before 
the  commencement  of  the  lease  in  the  one  case,  or  entry 
in  the  other,  and  the  lessor  has  no  reversion  before  that 
time  (d).    2063. 

2.  The  estate  of  the  surrenderor  must  be  one  that  may :.  cspuitr 
mei^  in  the  estate  of  the  surrenderee.     And  therefore  an 
estate  tail  cannot  be  surrendered,  even  to  a  person  who  has 

the  reversion  in  fee  (e).    2054.    And  for  the  same  reason, 

3.  The  estate  of  the  surrenderor  must  be  of  a  lower  a,  Kotof 
denomination  than  the  estate  of  the  surrenderee,  or  of  the  ^ti 

(a)  2  Bl.  Com.  326  ;  3  Pres.  Shep,  Litt.  338  a ;  Watk.  Conv.  3rd  ert.  bj 

T.  306 ;  4  Cniwe  T.  3S,  n.  7,  §  4 ;  Prest.  1 14. 

Walk.  Com.  3rd  ed.  by  Preat.  23,  (it)  4  CrniBe  T.  32,  c.  7,  §  10 ; 

192.  Watk.  Cony.  Snl  ed.  by  I'rest.  SO. 

(*)  2  Pre*.  Shep.  T.  M3.  306.  (c)  2  Pres.  Shep.  T.  306 ;  Burton. 

(p)  2   Pres.   Shep.  T.  Si>e  ;   Co.  §751, 
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ai  'i'>i-^i'<^'  ^™^'  ^^^  ^^^  °^  ^  higher  deoominatioD.   And  therefore  an 

estate  in  fee  simple  cannot  be  surrendered ;  nor  can  an 

estate  for  life  be  surrendered  to  a  person  who  has  only  an 
estate  for  years.  But  a  tenant  for  his  own  life  may  sur- 
render to  another  person  who  has  only  an  estate  for  his  own 
life.  And  a  term  for  years  may  be  surrendered  eveo  to  a 
person  who  has  a  term  for  a  fewer  number  of  years  than 
the  surrenderor  (a).  2066.  For  the  same  reason, 
J^J^  4.  The  estate  of  the  surrenderee  must  be  the  next  estate 

^^^^    in  remainder  or  reversion,  so  that  there  be  no  intervening 
''™"  estate  to  prevent  a  merger  (b).     Thus,  if  a  lease  is  made 

for  years,  remainder  for  life,  remainder  in  fee,  the  lessee 
for  years  may  surrender  to  the  lessee  for  life ;  and  so  may 
the  tenant  for  life  to  the  person  in  remainder  or  reversion 
in  fee.  But  if  a  lease  is  made  for  life,  remainder  for  life, 
remainder  in  fee,  the  first  tenant  for  Hfe  cannot  surrender 
to  the  person  in  remainder  in  fee,  on  account  of  the  inter- 
mediate estate  (c).  2056. 
6.  Prirttr.  5,  There  must  be  a  privity  of  estate  between  the  surren- 
deror and  the  surrenderee.  Hence,  if  a  lessee  for  twenty 
years  make  a  lease  for  five  years,  and  the  lessee  for  five 
years  enters,  and  afl«rwards  the  lessee  for  twenty  years 
surrenders  to  the  person  in  reversion  or  remainder,  this  is 
a  good  surrender.  So  also  if  the  two  lessees  join  in  the 
surrender,  it  is  good ;  for,  by  construction  of  law,  there  ia 
fiist,  a  surrender  by  the  tenant  for  twenty  years  to  the 
reversioner,  and  secondly,  a  surrender  by  the  termor  for 
five  years  to  the  same  person.  So  also  if  the  first  lessee 
surrenders  first,  and  the  lessee  for  five  years  surrenders 
afterwards,  the  surrender  is  good.  But  if  the  lessee  for 
five  years  attempts  to  surrender  to  the  person  in  reversi<m 
or  remainder  before  the  lessee  for  twenty  years  surrenders, 
this  act  cannot  take  effect  as  a  surrender,  for  two  reasons ; 
(o)2Bl.Com.326;2Prw.Shep.  (S)  2  Pres.    Rhep.  T.   SOS;   Co. 

T.  303,  306 ;  Walk.  Conv.  StA  ed.      Litt-  337  b,  n.  (1). 
hj  PrcM.  26,  36,  190.  («)  2  Pres.  8hep,  T.  30*. 
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first,  bec&nse  tliere  it)  a  remnant  of  the  term  as  an  inter-  ^'^^^ig' 
venient  estate  to  binder  the  drowniog  of  the  term ;  and, 
secondly,  because  while  the  interposed  reversion  continues, 
there  wants  a  privity  between  the  lessee  for  five  years  and 
the  remainderman  or  reversioner  (a).    2067. 

6.  The  surrender  must  not  be  of  part  of  an  estate.    Thus,  ^-  ^°*  "f 
if  a  person  has  a  lease  for  ten  yeais,  he  cannot  surrender  ■■^*^ 
the  last  seven  years,  and  keep  to  himself  the  first  three 
yeus  <&).     2068. 

7.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  3,  no  t.  D-d « 
surrender  is  valid  unless  it  is  by  deed  or  note  in  writing  ^nmct. 
duly  signed,  or  by  act  or  operation  of  law  (e).     So  that 

a  term  for  years  or  for  life  cannot  be  extinguished  by 
cancelling  the  instrument  of  demise,  or  otherwise  than 
either  by  a  writing  or  accepting  another  lease  incom- 
patible with  the  former  lease  {d).  And  such  things  as 
commons,  rents,  advowsons,  reversions,  remainders,  and 
other  incorporeal  hereditaments  that  cannot  be  granted 
without  deed,  could  not  be  surrendered  without  deed  (e). 
But  an  estate  of  freehold  of  lands  in  possession  might 
be  surrendered  to  the  immediate  reversioner  or  remain- 
derman, by  deed  or  note  in  writing,  without  livery  of 
seisin  or  anything  tantamount  to  it  (_/").  And  it  was 
enacted,  by  the  stat.  7  &  S  Vict.  c.  76,  s.  4,  "that  no 
Hurreuder  in  writing  of  any  freehold  or  leasehold  land 
shall  be  valid  as  a  surrender,  unless  the  same  should 
be  made  by  deed ;  but  any  agreement  in  writing  to 
surrender  any  such  land  shall  be  valid  ajid  take  effect 
as  an  agreement  to  execute  a  surrender."  This  was 
repealed  by  the  stat.  8  &  9  Vict.  c.  106  ;  but  by  a  3  of 

(a)  2  Pres.  Shep.  T.  303,  306;  4  (d)  2Prcs.8hep.T.306;  CaLitt. 

Cruise  T.  32,  c.  7,  §  II.  3S8  a,  n.  (1). 

(*)  2  Pre*.  Shcp.T.  30«,  (e)  2  Pren,  8hep.T.307;Co.Lit(. 

(r)  See  Ropra,  par.  1695,  1696;      33Sa. 

4  Cniise  T.  32,  c.  7.  §  6  ;   Burton,  (/)  3  Janu.  &  Byth.  by  Swoet, 

5  751;  Walk.  Conv.  3rd  ed,  by  269  ;  Co.  Litt.  3371),  n.  (l),.1HMfl; 
Prest.  192.  Burton,  $  751. 
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cn.^^io.'  ''***'  statute,  "  a  surrender  in  writing  of  an  interest  in  any 
tenements  or  hereditaments,  not  being  a  copyhold  interest, 
and  not  being  an  interest  which  might  by  law  bave  been 
created  without  writing,  made  after  the  1st  October,  1845, 
shall  be  void  at  law,  unless  made  by  deed."    8068. 

^^^        A  surrender  may  be  ma<le  upon  a  condition  precedent 

*^-  or  subsequent  (a).    2060. 

f^^^^^^      An  interesse  termini  cannot  be  surrendered  in  deed; 

lenninL  j^^j.  jj^  ^y  ^  surrendered  in  law  by  accepting  a  lease 
for  an  estate  which  is  incompatible  with  it  (6),    2061. 

ft»™>der        A  surrender  to  one  of  two  or  more  joint  tenante  will 

wn"  ™"  ^  construed  to  enure  to  both  or  all.    But  if  a  tenant 

"™"'*  for  life  or  years  grants  his  estate  to  one  joint  tenant 
in  reversion,  this  will  not  enure  as  a  surrender  to  tbe 
other  or  others,  but  as  a  grant  to  him  alone  (c).     2062. 

^™n^™        If  a  lessee  for  life  accepts  another  valid  lease  in  writing 

'"'""■  from  the  lessor,  though  it  be  only  for  years,  it  will  be 
a  surrender  in  law  of  the  lease  for  life  (d).  Where  an 
estate  incompatible  with  an  existing  prior  estate  is 
accepted,  or  where  the  particular  estate  is  actually 
transferred  to  the  person  having  the  immediate  rever- 
sion or  remainder,  with  a  view  that  it  should  abide 
in  him,  the  law  construes  it  to  be  a  surrender  (e).  The 
term  "  surrender  in  law "  applies  to  cases  where  the 
owner  of  a  particular  estate  has  been  a  party  to  some 
act,  the  validity  of  which  he  is  by  law  afterwards 
estopped  from  disputing,  and  which  would  not  be  valid 
if  his  particular  estate  continued  to  exist.  Such  a 
surrender  is  the  act  of  the  law,  and  will  take  place 
independentiy  of,  and  even  contrary  to,  the  intention 
of  the  parties  (/).    2063. 

(a)  2  Pres.  Shep.  T.  307,  (rf)  3  Jarm.  &  Byth.  by  Sweet, 

(ft)  Walk.    CoiiT.    3rd     oi.    by  259,  n.  (*). 

Preet.  2a  (e)  2  Pres.  Khcp.  T.  300;   Viatk. 

(c)  2  Pres.  Shcp.  T.  308 ;   Co.  Coht.  3fd  ed.  by  Presl.  189. 

Litt.  18.Sa,  n.  (2).  192  a.  (/)  Xyon  v.//cfrf,I3M.A:W.280. 
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Section  XL 
Of  an  Assignment  (a). 

An  assignment  is  that  kind  of  total  alienatioa  by  deed 
or  writing,  other  than  testamentary,  of  a  chattel  interest 
in  real  property,  which  is  not  essentially  destructire  of 
such  interest,  or  an  alienation  by  deed  or  writing  other 
than  testamentary,  of  chattels  personal  or  of  an  equitable 
interest  in  real  estate.     3064. 

Some  assignments  are  called  gifts;  others,  bills  ofoiftiuij 
sale  (b).  A  gratuitous  transfer  of  personal  chattels  is 
specifically  called  a  gift.  And  a  transfer  of  personal 
chattels  for  valuable  consideration  is  termed  a  bill  of  sale, 
whether  the  transaction  be  a  purchase  or  a  mortgage  (c). 
Also  an  agreement  to  sell  and  purchase,  not  referring  to 
any  instrument  to  be  afterwards  executed  in  order  to 
transfer  the  property,  and  amounting  to  a  transfer  of 
the  property  in  prsesenti,  is  a  bill  of  sale  (A\    2066. 

[As  to  what  bills  ofsale  are  subject  to  stat.  41  &  42  Vict. 
c  31,  see  sections  4,  5,  and  6  of  that  Act  in  the  Appendix ; 
and  with  reference  to  the  bills  of  sale  subject  to  stat.  45 
&  46  Vict.  c.  43,  and  the  form  of  such  bills  of  sale,  see 
sections  3  and  9  of  the  last-mentioned  statute,  and  also 
the  schedule  to  that  Act  in  the  Appendix  (e).]     2065a. 

The  technical  operative  words  of  an  assignment  are  ^^"" 
"  assign,  transfer,  and  set  over."    But  the  words  "give, 
grant,  baif;ain,  and  sell,"  or  any  other  words  which  show 
the  intent  of  the  parties  to  make  a  complete  transfer,  will 
amount  to  an  assignment  (/).     2066. 

An  assigimient  of  a  term  differs  from  a  lease  or  under-  Auign- 

(a)  As  to  aeedgiuncnte  ol  debts  Com,  43. 46. 

and   other  cbotcE    in    »ctioii,   see  (^  BraKtor*  v.   QriSiU,  L.  B. 

Blat.  36  i  37  Vict  c.  66,  s.  2*  (6),  3  c  P  D  fAp  )  212 

at  par.  2077a,  and  HationaX  Pro-  ,',  ^      1      lil   ■  ,1   a.^^  t   d 

B-afiaT  10Q.B.D.«l;UQ.B,D.(Ap.)537. 

(*)'  Bnrtoii,§889.  (/)*Crai«iT.32,c.7,S17;  Watlc. 

(c)  2   Bl.   Com.   440]   2  Steph.  Ccuv,  3id  od,  by  Prest.  22,  196. 
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^'  lea8G  in  this  circumstance,  that,  by  a  lease  or  underlease, 

~  the  lessor  conveys  an  interest  lesa  than  bis  own,  reserving 

to  himself  a  reversioD ;   whereas  in  an  as^gnment,  the 

iwca^"'   assignor   parts   with  his   whole  interest   in    the   thing 

assigned,  and  puts  the  asaignee  in  his  place  (a).     2067. 

Aniguinuii       Chattels  personal  may  in  general  be  given  or  granted 

vnmtaii.     without  deed  (6).    But  a  registered  ship  or  shares  therein 

Mod*  of      "^^^  °°^J  **  transferred  by  bill  of  sale,  in  a  prescribed 

°*'^''-      form  under  seal,  executed  in  the  presence  of  and  attested 

by  at  least  one  witness  and  registered.     The  name  of  the 

uansferee,  as  owner,  must  be  registered,  and  the  date 

and  hour  of  the  entry   must  be  indorsed  on  the  bill 

Bi>quuit.i    of  sale  (c).    And  it  is  enacted  by  the  3rd  section  of 

KKBt^rui  the   Statute   of  Frauds,  that  all  assignments  of  leases 

*»"•'•       or  terms  for  years  shall  be  by  deed  or  note  in  writing, 

signed  by  the  party  assigning   or   his  agent  thereunto 

lawfully  authorised  by  writing.     And  by  the  9th  section 

of  the  Statute  of  Frauds,  it  is  enacted,  "  that  all  grants 

and  assignments  of  any  trust  shall  be  in  writing,  signed 

by  the  party  granting  or  assigning  the  same,  or  else  shall 

be  utterly  void  and  of  none  effect"  {d).     And  it  was 

enacted  by  the  stat.  7  &  8  Vict.  c.  73,  s.  3,  that  no  a.s8ign- 

ment  of  any  freehold  or  leasehold  land  should  be  valid 

at  law  unless  the  same  should  be  made  by  deed.    This 

was  repealed  by  the  stat.  8  &  9  Vict  c.  106;  but  by 

H.  3  of  that  statute,  "  an  assignment  of  a  chattel  interest, 

not  being  copyhold,  in  any  lands  or   tenements,  made 

after  the  Ist  October,  1845,  shall  be  void  at  law,  unless 

made  by  deed."    2068. 

wiat  Anything  written,  said,  or  done,  iu  pursuance  of  an 

u^nt."   .agreement,  and  for  a  valuable  consideration,  or  in  con^de- 

eiaauit       ration  of  an  antecedent  debt,  to  place  a  chose  in  action  or 

(o)  4  Cruise  T.  32,  e.  7,  §  H  :  (^)  Hm.  Uwc  Law,  6th  ed.  193 

Bl.  Com.  326;  Wfttic.  Coav.  3rd  ed.      ~6;    Mao.   &    Poll   20—2 ;    Ad. 

by  Prert.  22,  192,  IM.  Cont.  Bth  ed.  HI ;  17  *  18  Vict. 

(»)  2  Free.  Sbep.  T.  231  ;  2  Bl.      c.  101,  ss.  SS,  67. 
Com.  441 ;  Bnrtoc,  S  889.  (if)  1  Cruiae  T.  IS,  &  3,  }  6. 
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fund  out  of  the  control  of  the  owner,  and  appropr iftto  it  ^  ^V'Ju 
in  favour  of  another  person,  amounts  to  an  equitable  as- 
signment.  So  that  an  agreem^t  between  a  debtor  and  a 
creditor  that  the  debt  shall  be  pud  out  of  a  specified  fund 
coming  to  the  debtor,  will  operate  as  an  equitable  aseign- 
ment.  And  so  ao  order  given  by  a  debtor  to  bis  creditor 
upon  a  person  owing  money  to  such  debtor  or  holding 
funds  belonging  to  him,  directing  such  person  to  pay  the 
creditor  out  of  such  money  or  funds,  will  amount  to  an 
irrevocable  equitable  asaigDmeut  of  such  money  or  funds 
or  a  sufficient  part  thereof,  if  made  in  consequence  of  a 
direct  engagement  (a).  And  if  the  person  so  ordered  to 
pay  the  assignee,  nevertheless  pays  the  assignor,  he  will 
be  made  to  pay  over  again  to  the  assignee,  even  though 
the  assignor  commenced  an  action  against  him  (&).  But 
where  peraonal  property  is  assigned,  delivery  is  necessary 
to  complete  the  transaction,  or  at  least  that  which  is  tan- 
tamount to  or  is  the  nearest  approximation  to  delivery  of 
which  the  property  is  susceptible.  Where  the  assignment 
is  for  valuable  consideration,  it  is  not  indeed  necessary,  at 
least  in  equity,  as  between  the  vendor  and  vendee,  or  mort- 
gagor and  mortgagee,  except  to  prevent  the  vendee  or 
mortgagee  from  losing  the  property  by  a  subsequent  secret 
disposition  by  the  vendor  or  mortgagor ;  but  it  is  required 
for  the  protection  of  third  persons,  who  might  otherwise  be 
deceived  by  apparent  possession  and  ownership  remaining 
in  a  person  who  in  fact  is  not  the  owner  (c).     Where  the 

(a)  2  Spence'B  Eq.  Jnr.  SH,  860  k  Git.  141 ;   5   D.   M.  &  O.  320  ; 

—1,   907;  Cootc  Mortg.   3rd   ed.  Watina  r.  Dalui  <•/  WeUhigton,  1 

234 ;  2  Tudor's  Leading  Cases,  oik;  R-  Ic  U.  602 ;   Malcnlm  v.  ScoU,  3 

Bowt.DaKtaK,\Vea.Z^;  Ex  parti-  Hare  'i'i;    Chowne  r.   Baylu,   31 

Smtk,  2  Swans,  392;  Zett  v.  .Vorri^i,  Boav.  361. 

4  SimoDB  607;  Bum  v.  Caltalho.  (ft)  Jon^nT./'tfrrfn.lD.^J.iUS. 

4  My.  k  Cr.  690  ;  L'Eitrange  v.  (r)  See  remarka  of  L.  J.  Turner 

Z' Sitrange,  13  Beav.  261 ;  Kc  parti  \d  Ex  parte  BinUtuii,\  D.&J.  178— 

Btemard,  3   H.  D.  &  De  Q.  26u  ;  9  ;  fffamfield  v.  Cumt,  2  Oil.  383; 

Xodiek-t.  6a»dell,  I  D.  M.  k  O.  2D.&J.2Z2;  Warriner  v.  Bogen, 

777  i  IHfloek  t.  Bammfiad,  2  6m.  LB.  16  Bq.  S40. 

h2 


Dy  Google 


J  OF  AN  ASeiGNSIKNT. 

ii.Tni,  BHsignment  is  voluntory,  it  is  necessary  even  between  the 
IJorties  themselves ;  because  equity  will  not  enforce  an 
imperfect  voluntary  assignment.  Hence,  in  the  case  of 
chattels  in  possession,  delivery  of  possession  is  necessary ; 
and  in  the  case  of  an  assignment  by  way  of  mortgage  of 
chattels  to  be  brought  upon  certain  premises,  some  act 
tantamount  to  taking  of  possession  is  necessary  on  the  part 
of  the  mortgagee,  to  perfect  his  title;  and  if  he  neglects  to 
do  some  such  act,  the  title  of  an  execution  creditor  who 
takes  possession  will  be  preferred  (a).  In  the  case  of  a 
bond  debt,  delivery  of  the  bond  and  notice  to  the  debtor 
are  requisite.  And  in  the  case  of  a  trust  fund,  the  trustee 
being  the  legal  depositary,  formal  notice  ought  to  be  given 
to  him  by  the  assignee,  and  not  by  a  stranger,  to  make  him 
a  trustee  for  the  assignee.  So  that  if  a  prior  assignee 
neglects  to  give  notice  to  the  trustee,  and  a  subsequent  as- 
signee, after  inquiry  of  the  trustee  and  at  the  time  of  his 
assignment,  is  unaware  of  the  prior  assignment,  and  gives 
notice  to  the  trustee  of  his  own  assignment,  be  thereby  gains 
priority  over  the  first  assignee  (i).  And  this  is  equally 
the  case  whether  the  assignment  wafi  by  the  owner  of  the 
property  himself  or  by  his  legal  personal  representative 
(c).  But  if  a  policy  of  insurance  is  deposited  with  a 
person  to  secure  an  equitable  mortgage  to  him  he  will 
have  priority  over  a  second  equitable  mor^agee,  though 
the  first  did  not  give  notice  to  the  company,  and  the 
second  mortgagee  did  give  such  notice.  For,  an  equitable 
mortgagee  without  possession  of  the  deeds  must  be  post- 
poned to  another  who  has  the  deeds  (d).    And  assignees 

(o)  Hotroj/d  V.  Marthall,  2  D.  F.  a  Eq.  664  ;  Lloyd  v.  BaitJu.  L.  E. 
&  J.  5!I6  ;  10  H.  L.  Cut.  191.  4  Bq.  222  ;  /it  re  Bromii't  Inula, 

{*)  Story's  Eq.  Jnr.  §  1047  ;  2  L.  K.  5  Eq.  S8 ;  and  see  infra, 
Spencc'H  Eq.  Jut.  764,  856—857 ;  2  Ch.  6,  on  Void  and  Voitlnble  Deeds. 
Bl.  Com.  441—2  ;  Coote  Mortg.  ard  (o)  lit   re  Fretkjifld't  Tnift,  L. 

ed.  231,  232;  DearU  t.  Hall,  Love-      R.  11  Ch.  D.  198. 
iM??fl  V.  fiwfwr,  3  aum.  1;  Meek  v.  (,d)  Speneerv.  CWie.L.  B.9Cb. 

Kctllemell,   I    Hare  464  ;    1    PUil.      D.  137, 142—3. 


Bridge    T.   Beadon,    '. 
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in  bankruptcy  who  n^lect  to  give  notice  mil  lose  their  Jjy';^',\*' 
priority  equally  with  particular  assignees  (o).  It  is  im- 
material,  however,  whether  the  notice  was  given  before  or 
after  the  assignment,  provided  it  was  given  previously  to 
notice  by  any  other  claimant  (b).  In  the  case  of  an  assign- 
ment of  an  interest  in  a  fund  in  Court,  the  assignee  should 
obtain  a  stop  order  (c),  unless  the  fund  constitutes  part  of 
a  testator's  estate;  in  which  case  notice  to  the  executor  will 
be  sufficient,  without  a  stop  order  (d).  In  the  case  of  an 
assignment  of  costs  of  suit  not  yet  ordered  to  be  paid, 
notice  should  be  given  to  the  parties  by  whom  they  would 
be  payable  (e).  In  the  case  of  an  equitable  assignment  of 
shares  in  a  company,  notice  must  be  given  to  the  com- 
pany (/).  In  the  case  of  an  assignment  of  freight,  the 
assignee  should  give  notice  of  the  aasignment  to  the  char- 
terers 0/).    2069. 

If  the  assignor  is  a  legatee  of  the  original  cestui  que 
trus^  notice  mu^t  also  be  given  to  the  executor,  if  the  latter 
has  not  assented  to  the  bequest.  A  second  incumbrancer 
on  stock  gains  priority  by  lodging  a  distringas  on  the  bank 
if  neither  party  has  given  notice  to  the  trustees  of  the 
fund.  If  a  policy  of  life  assurance  is  assigned,  notice  of 
such  assignment  must  be  given  to  the  office  in  which  the 
assurance  is  effected,  to  take  it  out  of  the  reach  of  the 
bankrupt  laws  (h).  In  order  to  maintain  his  priority,  it  is 
sufficient  if  a  prior  assignee  of  the  proceeds  to  arise  from 
the  sale  of  an  officer's  commission  gives  notice  to  the  army 
agent  of  the  regiment  before  the  money  reached  the  agent's 

(a)  Be  Barr'i  Trvtl,  1  K.  &  J.  li  Sin.  8. 
2l9;^!(i.ortT.  (niciCTrH,L.R.8E(|.  (r)  Day  v.  Bag,!   D.&J.144. 

em.  Jure  Ruuell'i  Policy  Tmtti,  (/)  Ex  parte  Bmdtim,  1  D.  t  J. 

L.  B.  15  Eq.  2«.  ISit. 

(ft)  Suftd.  Concise  View.  275.  (j)  Htokh  v.  Tanner,  L.  K.  2  Eq. 

(e)  Jiartlttt  v.  BartUtt,  I  D  i;  J.  806. 
127  ;  Stutrt  t,  Vaeiemll,  I,.  R.  6  (S)  Coote  Mortg.   3r<!  oil.  231  ; 

Eq.  607.  Thtmiyvm   v.    Tawkini,   2  Dr.  & 

(<f|  Tlumip»Bn  T.  Titmkin;  1  Dr.  8m.  8. 
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^"'■J,','- handa,  though  a  subeeqaent  asaignee  gave  notice  first  (a). 

2070. 

In  general,  notice  to  one  of  several  trustees  is  notice  to 
the  others.  Where  one  of  the  trustees  ia  assignee,  the 
assignment  itaelf  is  notice  to  all  the  others.  Where  one 
of  ^e  trustees  is  assignor,  the  assignment  itself  is  not 
notice  to  the  others,  but  formal  notice  to  the  trustee  who 
is  assignor  is  notice  to  the  others  (b).    2071. 

"  Neither  a  voluntary  assignment  by  deed  of  a  mortgage 
debt,  accompanied  by  a  grant,  not  specifying  the  particular 
estate,  but  of  all  estates  held  in  mortgage,  and  by  a  covenant 
for  further  assurance,  without  delivery  of  the  mortgage 
deed  or  notice  to  the  mortgagor,  nor  the  voluntary  aesiga- 
ment  of  a  policy  of  assurance  retuned  in  the  hands  of  the 
asugnor,  and  without  notice  given  to  the  grantor,  though 
accompanied  by  a  covenant  for  further  assurance,  can  be 
considered  as  a  complete  and  effectual  assignment,  to  be 
acted  upon  and  enforced  by  the  assignee,  without  any 
further  or  other  act  to  be  done  by  the  assignor  "  (c).  And 
where  a  person  becomes  a  trustee  of  money  for  several 
creditors,  and  at  the  date  of  the  trust  deed  the  trustee 
had  a  charge  on  the  share  of  one  of  them,  but  it  is  not 
mentioned  in  the  deed,  he  will  be  postponed  to  another 
person  who  has  a  subsequent  charge  on  that  share,  and 
had  no  notice  of  the  trustee's  charge,  but  gives  immediate 
notice  of  his  own  (d).  2072. 
Arrigiunaot  An  assignment  of  a  term,  or  of  the  residue  of  a  term,  to 
otoie  hold  from  the  death  of  the  assignor,  is  void  (e) ;  for,  terms 
tann  froin  s  for  yeBTS  being  anciently  very  short,  the  law  regarded  the 
continuance  of  a  term  after  the  death  of  the  termor  aa  a 

{a')BHllerv.Plunltcti,tJ.,hnt.&  Beav.  376,387  ;  4  D-  F.  t  J,  1«7. 
Hem.  441.    On  thissubjecI.RCc  nlso  (<r)   Ward  v,  Aiidlaitd,  S  Dear. 

Wrbfter  v.  Webtter,  SI  Bcav.  39:1;       212. 
SiimiTift ».  Coj:,  33  Beav.  634.  (rf)    GimmU'ioiu-ri   of    P»bUr 

(Ji)  Coote   Mortg.   3rd  al.  231  ;       Wwlu  v.  Uarhy,  23  Beav.  508. 
Jtronme  v.  Savage,  4  Drew.  (;35;  (c)  1  Pros,  Shcp.  T.  79  ;   2   M. 

WiUe'  T.  ereinhilt  (Nos.  I  J:  2),  29      261. 
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mere  possibility,  wbich  could  not  be  aeaigned.  And,  apon  ^'.  W^i"' 
the  same  principle,  it  would  seem  that  an  assignment  of  a 
term  or  of  a  residue  of  a  term,  from  the  death  of  any  other 
person,  would  be  void.  Indeed,  it  would  seem  that  an 
assignment  cannot  be  made  of  a  term  from  any  future 
time ;  because  an  assignment  of  a  term  is  an  alienaUon 
of  the  whole  term.  But  there  would  appear  to  be  no 
reason  why  the  residue  of  a  term  irom  a  future  time, 
otherwise  than  the  death  of  any  person,  should  not  be 
assigned  (a).  And  if  a  termor,  instead  of  assigning,  csir^es 
oat  of  his  term  a  new  term  of  years  which  must  end 
before  the  expiration  of  the  original  term,  such  a  demise 
or  underlease,  which  leaves  a  reversion  in  the  original 
termor,  may,  like  any  other  lease  for  years,  be  made  to 
take  effect  at  a  future  time  (6),  except  such  future  time 
be  the  death  of  the  original  termor  or  any  other  person ; 
for  then  there  b  the  same  reason  why  such  an  underlease 
should  be  void,  as  for  the  invalidity  of  an  assignment  of 
the  residue  of  a  term  after  the  death  of  the  assignor  (c). 
2073. 

A  deed  of  assignment  by  a  person  of  all  his  personal  A-igiumni 
estate  and  effects  whatever,  to  trustees,  for  the  benefit  o^^ZS^"' 
creditors,  passes  a  deed  of  assignment  of  leasehold  pre-  ^SS"'* 
mises  made  to  him  by  way  of  mortgage,  with  power  of ''"'^ 
8aIe((J).    3074. 

A  contingent  reversionary  interest  will  not  pass  by  an  Conungont 
assignment,  which,  after  enumerating  things  of  the  pro-  i;;^*;j" 
perty  whereof  the  assignor  has  the  control,  purports  to  '"'«""'"'"■ 
assign  other  things  by  the  general  description  of  "  all 
other  the  estate  and  effects  whatsoever  and  wheresoever  of 
or  to  which  the  assignor  is  now  possessed  or  entitled"  (e). 
2076. 

(o)  ButRecl   Pros.  6Wp.T.79:  (rf)  It'citj;  T.«.>mirrf,14  M.tW. 

Burton,  §  883.  47. 

(6)  Burton,  5  894.  (!■)  Pi-ltf  V.   Wliifeemhe,  a  Huhs, 

(c)  Bee  2  Free.  Shep.  T.  251.  124. 
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,^'  Generally  speaking,  assignees  of  a  bond  or  a  chose  in 
~  action,  other  than  a  bill  of  ezebange  or  a  note,  and  as- 
signees  of  equitable  titlea,  whether  such  assignees  be  par- 
ticular assignees  or  general  assignees  in  bankruptcy  or 
insolvency,  take  them  subject  to  all  the  equities  to  which 
they  were  liable  in  the  hand  of  the  assignors  (a).  Assignees 
under  general  assignments,  such  as  assignees  in  cases  of 
bankruptcy  and  insolvency,  take  only  such  rights  as  the 
assignor  or  debtor  had  at  the  time  of  the  general  assign- 
ment; and  consequently  a  prior  special  assignee  will  hold 
against  them,  without  giving  notice  of  his  assignment  (b). 
But  the  person  entitled  to  such  equities  may  releaae  them, 
either  expressly  or  by  implication  arising  from  his  course 
of  conduct  (c).     2076. 

On  the  other  band,  a  purchaser  of  a  chose  in  action,  or 
of  any  equitable  title,  will  be  entitled  to  all  the  remedies 
of  the  seller  (rf).  And  in  the  case  of  assignments  of  debts, 
where  the  assignor  has  collateral  securities  for  the  debt, 
the  assignee  will  be  entitled  to  the  full  benefit  of  such 
securities,  unless  it  is  otherwise  agreed  between  the  parties. 
Thus,  the  assignee  of  a  debt  secured  by  a  mortage  will,  in 
equity,  be  held  entitled  to  the  benefit  of  the  mortgage  (e). 
2077. 

[Assignments  of  debts  and  cboses  in  action  are  now 
placed  on  a  more  certain  basis  by  stat.  36  &  37  Vict.  c.  60, 
s.  25  (6),  which  enacts,  "  Any  absolute  assignment  under 
the  hand  of  the  assignor  (not  purporting  to  be  by  way  of 

(a)  i  Crm»e  T.  32,  c.  a,  §  2e  ;  v.  Pooley,  3  D.  &  J.  291 ;  (Iraham 

Hagd.  Concise  View,  275— 6 ;  Morris  v.  Jokniim,  L.  R.  8  Eq.  36;  Bodgrr  v. 

V.  Livit,  1  T.  4;C.  C.  C.  38() ;  Ord  Tkr  Comptinr  d' Eieimpte  de.  Parin, 

T.    WUti;  3  BeaT.  357 ;  SmUh  v.  L.  H.  2  P.  C.  393, 

ParluT,  16  BesT.  1111 ;  Manole>  v.  (ft)  Story's  Eq.  Jur.  §  1038. 

Dixim,  3  H.  L.  Cas.  702;  In  re  (fl>/sreJH)r(fent  J«*i?n  Jl-4{7(f., 

AtUnium,  2  D.  M.  &  G.  140;  Brah-  L.  K.  10  Eq.  458. 

rfnn  1.  Brandntt,  7  D.  M.  4;  G.  3«."> ;  (rf)  Suf[d,  Concise  View,  275 — li. 

('jireiidiih  V.  Ocaret,  24  Beftv.  IK:*;  (.)  Ston-'a  ¥a\.  Jur.  §  l(M7  a. 
AfliemsHvi  Life  Atmranft  .Sm-uiy 
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chat]ge  only),  of  any  debt  or  other  legal  chone  in  action,  ^'"Ji',^ 

of  which  express  notice  in  writing  shall  have  been  given 

to  the  debtor,  trustee,  or  other  person  from  whom  the  as- 
Bignor  would  have  been  entitled  to  receive  or  claim  such 
debt  or  chose  in  action,  shall  be,  and  be  deemed  to  have 
been  effectual  in  hiw  (subject  to  all  equities  which  would 
have  been  entitled  to  priority  over  the  right  of  the  as- 
signee if  this  Act  had  not  passed),  to  pass  and  transfer 
the  l^al  right  to  such  debt  or  chose  in  action  Irom  the 
date  of  such  notice,  and  all  legal  and  other  remedies  for 
the  same,  and  the  power  to  give  a  good  discharge  for  the 
same,  without  the  concurrence  of  the  assignor ; "  with  a 
provision  to  meet  the  case  of  such  an  assignment  being 
disputed,  or  of  the  existence  of  conflicting  claims  to  the 
debt  or  chose  in  action  assigned.]     2077a. 

By  the  stat  22  Js  23  Yict  c.  33,  s.  21,  "  Any  person  A»«iiiD«it 
shall  have  power  to  assign  personal  property,  now  by  law  jr^^"  ^ 
assignable  including  chattels  real,  directly  to  himself  and  "i^"'"' 
another  person  or  other  persons  or  a  corporation,  by  the 
like  means  as  he  might  assign  the  same  to  another." 
2078. 


0/  a  Defeasance. 
A  defeasance  is  a  colUteral  deed,  containing  certain  pr.in.T.12 
conditions  upon  which  an  interest  created  or  transferred  —^ — ~ 
by  another  deed  may  be  defeated.    In  the  case  of  things 
executed,  such  as  an  estate  of  freehold  in  land,  the  de- 
feasance must  be  made  at  the  same  time  with  the  deed 
creating  or  transferring  the  estate.     But  terms  for  years, 
and  other  chattels,  and  things  executory,  such  as  trusts 
and  uses  while  they  are  executory,  rents,  annuities,  bonds, 
statutes,  recognisances,  judgments,  conditions,  and  cove- 
nants, may  be  defeated  by  defeasances  made  subsequent 
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cJ'"'Ji'^  to  the  time  of  their  creation  by  all  those  who  are  inter- 

'■ ested  (a).    2079. 

A  defeasance  is  of  the  same  import  and  efficacy  as  a 
proper  condition  subsequent,  Theonly.difference  is,  that 
a  condition  is  inserted  in  the  same  deed  as  that  which 
creates  or  transfers  the  interest  to  be  defeated  ;  whereas  a 
defeasance  is  contained  in  a  distinct  deed  (b).     2080. 

Defeasances  are  seldom  resorted  to  in  the  present  day  ; 
and  indeed  they  are  very  objectionable,  as  they  may  be 
made  an  instrument  of  fraud  (c).     2081. 


Section  XIII. 
Of  a.  Disclaimer  {d). 
Pr.tii.  TM,      A  disclaimer  is  a  deed  of  renunciation  of  a  grant,  devise, 
- — '—-  or  bequest.     2082. 

When  an  estate  is  conveyed  or  devised  to  any  person,  he 
may  by  deed  disclaim  the  conveyance  or  devise,  provided 
no  act  has  been  done  to  show  an  assent  (e).     208S. 

Where  two  or  more  persons  are  grantees  or  devisees  in 
joint  tenancy,  the  estate  will  entirely  vest  in  the  person  or 
persons  who  has  or  have  not  disclaimed.  But  if  all  the 
grantees  or  devisees  disclaim,  then,  as  well  aa  when  a  single 
grantee  or  devisee  disclaims,  the  estate  will  descend  to  or 
vest  in  the  heir  of  the  grantor  or  devisor.  And  in  case 
there  are  trusts  created  by  the  grant  or  devise,  a  Court 
of  Equity  will  enforce  the  execution  of  the  trusts  (/). 
2084. 

(o>   2  Bl.  Com.  327 :  Co.  Litt,  id)  See  infra,  Ch.  fi,  n.  S,  On  the 

3S6b,  2JlTai  3  Jann.BnclBytli.  bv  Avoidance  of  an  EMntcb;rDiat^Tvc- 

Sweet,  681— f>8»,  68G ;  2  Rop.  Ix:g.  ment. 

by  WHt«,  323 ;  1   Pres.  Shep.  T.  (e)  3  Jann.  k  Bjth.  by  Sweet, 

lae ;  2  Prea.  Shop.  T,  3S6  ;  *  Cruise  698 ;  Begbir  v.  Cr.«t,  2  BinR.  N.  C. 

T.  32,  c.  8,  §  27  T  Wstk,  Conv.  Sni  70  ;  Walk.  Conv.  3nl  rA.  by  Prest. 

ed.  by  Pt«st,  19G— 7.  23;  Jteni-e  v.  Oilpin,  L.  R  3  Ex, 

(ft)  4  Croise  T.  32,  c.  7,  §  24  ;  2  7fi. 
Pros.  Shep.  T.  396. 

(r)  Wath.  Con»,  Srd  ed.  by  Prest. 
196. 
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CHAPTER  III. 

OF   THE   DIFFERENT   KHIDS  OF   STATCTORT  COSVETAKCEa 

Not  reckoning  those  deeds  which  existed  at  common  law,  piiii.t.u, 

and,  when  made  to  iises,  operate  under  the  Statute  of 

Uses,  such  as  feoffments  and  bargains  and  sales  to  uses, 
there  are  (as  already  observed)  about  ten  kinds  of  statutory 
deeds: — 

1.  Coveoaots  to  stand  seised 

2.  Deeds  of  Lease  and  Release. 

3.  Statutory  Releases. 

4.  Statutory  Grants,  that  is.  Grants  to  Uses  under  the 
Statute  of  Uses,  and  the  stat.  8  &  9  Vict.  c.  lOG,  s.  2. 

.'>.  Deeds  to  Lead  and  Declare  the  Uses  of  other  assur- 
ances. 

0.  Deeds  of  Revocation  of  Uses. 

7.  Deeds  of  Appointment  under  Powers. 

8,  Leases  under  Powers. 

0.  Bargains  and  Sales  under  the  Act  for  the  Abolition 
of  Fines  and  Recoveries. 

10.  Concise  Conveyances  and  Leases  under  the  statutes 
8  &  9  Vict  c.  119  (ropealed  by  stat.  44  &  4.t  Vict,  c  41), 
8  &  0  Vict,  c  124,  and  25  &  26  Vict.  c.  .53.  [Also 
Statutory  Mor^eges  and  Short  Forms  of  Deeds  under 
stat.  44  &  45  Vict.  c.  41  (Appendix).]     2086. 


Section  I. 
Of  a   Coxe.nant  to  xtand.  reined. 
A  covenant  to  stand  seised  touses  is  a  conveyance  by  ^|,'"-J','' 
which  a  person  seised  oflands  covenants  that  he  will  stand  n^ii^ 
seised  of  the  same  to  the  use  of  his  present  or  intended 
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'ch'sT'"'  ^'^^i  •*•■  '^'^  parent,  legitimate  child,  kinsmaD,  or  kins- 

woman.    2086. 

opwjMw  The  proper  words  of  a  covenant  to  stand  seised  are, 
"  covenant  to  ntand  seised  to  the  use  of  A,,"  etc  But 
any  other  words  will  suffice,  which  import  on  intent  to 
ruse  a  use ;  insomuch  that  the  words  "  bargain  and  sell," 
or  "  give,  grant,  and  confirm  to  the  use  of  A.,"  have  been 
held  sufficient.  But  a  mere  covenant  that  at  a  future 
time  lauds  shall  descend,  remain,  or  be  to  or  with  A.,  has 
been  held  not  to  be  a  covenant  to  stand  seised  (a),  2087. 

Who  ma;         Evcty  pcfson  who  is  capable  of  being  seised  to  the 

h?"  "**-!  ^^  '^^  another  may  convey  by  this  assurance  (b).      The 

uiurann  covenantor  must  have  a  vested  legal  estate  of  freehold, 
in  possession,  reversion,  or  remainder,  in  the  lands  or 
hereditaments,  at  the  time  of  the  execution  of  the 
covenant  to  stand  seised  (r).  A  person  cannot  covenant 
to  stand  seised  of  lands  which  he  may  afterward  ac- 
quire {d).  And  a  joint  tenant  in  fee  cannot  covenant 
that  he  will  stand  seised  of  hie  companion's  moiety  (e). 
As  uses  of  an  estate  for  years  are  not  executed  by  the 
Statute  of  Uses,  such  an  estate  cannot  be  transferred  by 
a  covenant  to  stand  seised.  But  as  the  statute  does 
execute  uses  for  years  of  freehold  estates,  an  estate  for 
years  may  be  created  out  of  a  freehold  estate  by  a 
covenant  to  stand  seised  (/).     2088. 

Cmwirieni.        The  Consideration  in  a  covenant  to  stand  seised  must 

be  either  lawful  blood  or  marriage.     The  consideration 

of  blood  extends  to  a  parent  or  legitimate  child,  kinsman, 

or  kinswoman.     The  consideration  of  marriage  extends 

to  a  marriage  had  or  intended  witl\  the  covenantor  or 

any  of  his  blood  (^).     2089. 

(a)  Bee  4  Cniise  T.  32,  c  10,  §  2,  (rf)  4  CniiBc  T.  32,  c.  10,  §  10. 

6.  B.  ----- 

(*)  4  Cruise  T.  32,  0.  11,  §  7. 

(o)  3  Jann.  tc  Byth.  by  Swcel,  fiTU. 
fiTCI ;     Wntk.    Conv.    Unl    eil.    by  (j)  9  Janii.  &  Byth.  by  Sweet, 

l>rcst.  197—8.  671—073  ;  Co.  Litt.  123  a,  n.  (8)  ; 
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It  is  the  differcace  in  the  consideration,  rather  than  in  'J;|'^'  ^'j^' 

the  operative  words,  which  constitutes  the  essential  dis-  7|TZ 

tinction  between  a  bargain  and  sale  and  a  covenant  to  ^'^^^^' 
bt&Dd  seised.     So  that  where  a  deed  is  made  simply  in  X?i^!t^ 
consideration  of  a  sum  of  money,  though  in  favour  of^^nt 
a  son,  it  wiU  not  operate  as  a  covenant  to  stand  seised  (a),  ■tand  Hi»i 
And  if  &  person  for  a  pecuniary  consideration  covenants  ^^  "^ 
U)  atand  seised  to  the  use  of  a  purchaser,  it  is  a  bargain 
mi  sale,  and,  if  enrolled,  is  valid  and  effectual,  as  a 
bugain  and  sale  under  the  Statute  of  Uses,  to  convey 
the  estate  to  the  purchaser.     And,  on  the  other  hand,  if 
&  person  for  natural  love  and  affection  bargains  and  sells 
his  lands  to  the  use  of  his  wife,  it  is  a  covenant  to  stand 
seised,  and  as  such,  without  enrolment,  vests  the  estate 
in  the  wife  (b).     2090. 

A  use  will  not  arise  on  a  covenant  to  stand  seised  to  iv,  wimm  n 
die  use  of  a  son-in-law,  an  uncle-in-law,  or  a  brother-in-  "™- 
UwlO-    2091. 

We  have  seen  that  a   man  may  covenant  to   stand  cov^i^ut 
seised  to  the  use  of  his  wife.     But  if  he  covenants  with  J^J^,™  ' 
hifl  wife  herself,  this  is  void  at  law  ;  because  husband  £™^i^ 
and  wife  are   considered  as   one   person,   and   no   man  1^^^ 
cu  covenant   with   himself     He   must   covenant  with 
another  person    to    stand   seised    to    the    use    of    his 
wife  (d).    2092. 

A  deed  may  operate  as  a  covenant  to  stand  seised,  t^H^n^r 
though  the  use  is  not  to  arise  till  after  the  death  of  the  ^™"'- 
covenantor.     In  such  a  case  the  estate  continues  in  the 
covenantor  till  a  lawful  use  arises  (e).    2093. 

In  consequence  of  the  4th  and   5th  sections   of  thecrutianof 

*  Cnn*  T.  32,  c  10,  §  12, 16,  18 ;  (o)  3  Jann.  k  Byth,  by  Sweet, 

W»tk.  Conv.   Bid    ed.  by    Pteal.  674. 

'99-  C<0  3  Jann,  k  Bjth.  by  Svixt, 

(<)  i  CniiM  T.  33,  c  10,  §  aS,  24.  672. 

(»)  Co.  Utt.  271  b,  II.  (1),  VI,  1 ; 
Walk. Conv. Sided,  bj  ITeit. 3M. 
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^h"''  I' 1*'  Statute  of  Uses,  a  rent  may  be  created  by  a  covenant 

to  stand  seised  (a).     2084. 

dibiuo  .it         Covenants  to  stand  seised  are  now  wholly  disused  (0). 


Section  II. 

Of  a  Lease  and  Release. 

pr.iii.  T.I2,      A  conveyance   by  lease   and  release  consists  of  two 
'■ distinct  deeds :  first,  a  lease,  or  rather  a  bargain  and  sale. 

Dacriptkn  . 

otihu  under  the  Statute  of  Uses,  for  some  nominal  pecuniary 
consideration,  for  one  year,  which,  without  any  enrol- 
ment, vested  in  the  lessee  or  bargainee  the  use  of  the  term 
for  a  year,  and  which  the  Statute  of  Uses  converted  into 
a  vested  estate,  serving  as  a  foundation  for  a  release  to 
work  upon ;  or,  if  the  conveying  party  could  not  stand 
seised  to  a  ubc  (as  in  the  case  of  a  conveyance  by  a  cor- 
poration), then  a  common  law  demise,  perfected  by  actual 
entiy ;  secondly,  a  common  law  release  of  the  freehold 
and  reversion  to  the  lessee,  or  bargtunee,  dated  on  the 
day  following  the  day  of  the  date  of  the  lease,  and 
operating  by  way  of  eulai^ement  of  the  estate  for  a 
year  so  created  by  the  lease  or  bargain  and  sale  (c). 
2096. 
wii«»  Even  before  the  stat.  4  Vict.  c.  21,  the  recital  of  the 

i«H  tat  ■    lease  for  a  year  in  the  release  was  sufficient  of  itself  for 
■'>"°'^^     establishing  the  conveyance  against  the  releasor  and  all 
who  claimed  under  him.     But  if  the  rights  of  a  stranger 
could  be  a^Tected,  the  loss  of  the  deed  of  lease  must,  as 
against  him,  have  been  proved  (d).    But  by  s.  2  of  the 

(a)  4  Cruise  T.  3a,  c.  10,  §  30.  (3),  271  b,  n.  (1),  vi.,  2  ;  Bttrton, 

(i)  3  Jarm.  k  Byth.  by  Sweet,  §  148  ;  4  Cmiae  T.  32.  c.  11,  §  1  ; 

677  ;  1  SugA  Pow.  Introd.  p.  li.  Watk.  Conv.  3rd  ed.  by  Preat.  184; 

(o)  See  2  Bl.  Com.  S39 ;  Co.  Litt.  infra.  Part  IV.  T.  1,  Ch.  8. 

la  a,  D.  (2),  207  A,  n.  (S),  270  s,  d.  (d)  Burton,  $  481. 
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st«t.  4  Vict.  c.  21,  "where,  in  or  by  any  deed  or  inatru-  'Sh"'!"'!!** 
ment  of  release  of  freehold  estates  executed  before  the 
15tb  day  of  May,  1841,  any  deed  or  instrument  of  bargain 
and  sale  or  lease  for  a  year  for  giving  etfect  to  such  deed 
or  instrument  of  release  shall  be  redted,  or  by  any 
menUon  thereof  in  such  deed  or  instrument  of  release 
appear  to  have  been  made  or  executed,  such  redtal  or 
mention  thereof  shall  be  deemed  and  taken  to  be  con- 
clusive evidence  of  the  deed  or  instrument  of  bargain  and 
sale  or  lease  for  a  year  so  recited  or  mentioned  having 
been  made  and  executed ;  aud  such  deed  or  instrument 
of  release  shall  also  have  the  like  effect  as  if  the  same 
had  been  executed  after  the  I5th  day  of  May,  1641  (a), 
whether  such  deed  or  instrument  of  baigain  and  sale  or 
lease  for  a  year  shall  or  shall  not  have  been  lost  or  mis- 
laid, or  may  or  may  not  be  produced."    2097. 

As  the  deed  of  release  operates  as  a  common  law  con-  omiUm: 
veyance,  there  is  no  necessity  for  any  consideration  in 
it  (6).    2098. 

The  person  or  persons  to  be  the  releasee  or  releasees  in  ww^™w 
the  release  should  be  the  bargainee  or  bargainees  in  the  '^'■'^ 
lease  for  a  year  (e).     2099. 

In  the  case  of  a  lease  and  release  to  uses,  the  seisin  is  Baiauaa 
in  Uie  releasee  without  any  agreement  or  assent  on  his  ■•«■«» 
part,  and   will  serve  the  uses  declared  on  the  release.  ""^  •>'■ 
Nor  would  a  subsequent  disagreement  by  the  releasee 
defeat  the  uses  declared  in  the  release  (d).    2100. 

Hereditaments  corporeal  aod  incorporeal,  in  possession,  "^  ><'» 
renuunder,  or  reversion,  might  be  conveyed  by  lease  and  ■■'•pt^ 
release  (e).    And  although  a  remainder  or  reversion  might 
be  conveyed  by  a  mere  grant,  yet  it  was  usually  conveyed 

(a)  See  infn,  par.  2104.  (d)  i  Cruite  T.  32,  c.  12,  ^  45. 

(J)  4Cn»»eT.  32,  c  11,  §  13.  (e)  4CrufB0T.32,  c  11,  j  8,  11  , 

(e>  3  Jarm.  &  Byth.  by  Sweet,  Co.  Litt.  270  s,  n.  (3). 
347,248. 
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^ii"'  I'-/'  ^y  ^^^'^  ^^^  rclea^ie,  in  order  to  aave  the  necessity  of 
proving  the  existence  of  the  particular  estate,  and  to 
guard  against  the  consequences  of  the  mistake,  if  it  should 
turn  out  that  the  estate  was  not  in  fact  an  estate  in 
remainder  or  reversion.  And  the  same  mode  of  convey- 
ance was  frequently  adopted,  rather  than  a  mere  release 
of  right,  or  a  confirmation  or  other  deed,  where  parties  had 
only  a  right,  title,  or  collateral  charge  (a).  And  it  was 
the  uniform  practice  to  make  persons  who  had  only  equita- 
ble estates  convey  by  lease  and  release,  as  in  the  case  of 
a  conveyance  of  the  equity  of  redemption  on  a  mortgage 
in  fee ;  though  any  instrument  which  expresses  an  inten- 
tion to  transfer  the  beneficial  ownership  is  sufficient  in 
equity,  and  though  a  conveyance  by  lease  and  release  of 
an  equitable  estate  could  have  no  effect  at  law  (b).  This 
course  was  taken  in  order  to  guard  against  the  chance  of 
the  assurance  being  otherwise  ineffectual,  by  reason  of 
the  possibility  of  the  parties  having  the  legal  estate. 

aioi. 

LeueuHi         A  conveyance  by  lease  and  release  did  not  divest  any 
DO  loniwu   estate,  or  create  a  discontinuance  or  forfeiture  (c),  but  only 

operptwD.  \  "  rf 

passed  what  lawfully  might  pass.     2102. 
ui>u«o(         This  conveyance  is  now  disused,  in  consequence  of  the 
">«'         enactments  noUced  in  the  next  two  sections.    2103. 


Section  III. 
0/  a  SteUutory  Release. 


^"iVi'      ^y  the  Stat  4  Vict,  c  21,  s.  1,  it  is  enacted,  "  that  every 
deed  or  instrument  of  release  of  a  freehold  estate,  or  deed 

(a)  3  Jfurm.  *  Byth.  by  Sweet,  247;  W»tk.CoDv.3rded.by  Frt&l. 

Ul  \  Watk.  CanT.  3rd  ed.  b;  Preat  118,  Hi). 

9G,  109, 110,  16S.  ic)  4  CntiBe  T.  32,  c.  II,  $  IB. 

(»)  S  Jarm.  ft  Bytk  bf  Hneet, 
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or  instniment  purporting  or  intended  to  be  a  deed  or  ^■^^}^-  ^-^^ 
instrument  of  release  of  a  freebold  estate,  which  shall  be 
executed  on  or  after  the  loth  day  of  May,  1841, and  shall 
be  expressed  to  be  nuide  in  pursuance  of  this  Aet,  shall 
be  as  effectual  for  the  purposes  therein  expressed,  and 
uball  take  effect  as  a  conveyance  to  uses  or  otherwise,  and 
shall  operate  in  all  respects  both  at  law  and  equity  as  if 
the  releasing  party  or  parties  who  shall  have  executed  the 
same  bad  also  executed  in  due  form  a  deed  or  instrument 
of  bargain  and  sale  or  lease  for  a  year  for  giving  eSect 
to  such  release,  although  no  sucli  deed  or  instrument  of 
bargain  and  sale  or  lease  for  a  year  shall  be  executed ; 
provided  that  every  such  deed  or  instrument  so  taking 
effect  under  this  Act  shall  be  chargeable  with  the  same 
amount  of  stamp  duty  as  any  bargain  and  sale  or  lease 
for  a  year  would  have  been  chargeable  with  (except  pro- 
gressive duty),  if  executed  to  give  effect  to  such  deed  of 
instrument,  in  addition  to  the  stamp  duties  which  such 
deed  or  instrument  shall  be  chargeable  with  as  a  relea^ie 
or  otherwise  under  any  Act  or  Acts  relating  to  stamp 
duties."    2104. 

By  the  Stat,  7  &  8  Vict  c  76,  a  2,  it  was  enacted  aa 
follows :  "  That  every  person  may  convey  by  any  deed, 
without  livery  of  seisin  or  enrolment,  or  a  prior  lease,  all 
such  freehold  land  as  he  might  before  the  passing  of  thiy 
Act  have  conveyed  by  lease  and  release ;  aad  every  such 
conveyance  shall  take  effect  as  if  it  bad  been  made  by 
lease  and  release :  Provided  always,  that  every  such  deed 
shall  be  chargeable  with  the  same  stamp  duty  as  would 
bave  been  chargeable  if  such  conveyance  had  been  made 
by  lease  and  release."  This  was  repealed  by  the  stat. 
8  &  S  Vict  c  106 ;  but  by  s.  2  of  that  statute,  it  was 
enacted  "  that,  ailer  the  said  1st  day  of  October,  1845,  all 
corporeal  tenements  and  hereditaments  shall,  as  regards  the 
conveyance  of  the  immediate  freehold  thereof,  be  deemed 

VOL.  11  I 
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f'  to  lie  in  grant  as  well  as  ia  liveTy ;  and  that  every  deed 
~  which,  by  force  only  of  this  enactment,  shall  be  efiectual  as 
a  grant,  ahall  be  chargeable  with  the  stamp  duty  with 
which  the  same  deed  would  have  been  chargeable  in  case 
the  same  had  been  a  release,  founded  on  a  lease  or  bargain 
and  sale  for  a  year,  and  also  with  the  stamp  duty  (exclu- 
sive of  prc^ressive  duty)  with  which  such  lease  or  bai^in 
and  sale  for  a  year  would  have  been  chargeable."  2106. 
By  the  stat.  13  &  H  Vict,  c  97,  s.  6,  the  duty  payable 
in  respect  of  a  lease  for  a  year  under  the  last  of  these  Acts 
is  repealed,  as  regards  deeds  bearing  date  after  the  lOtb  of 
October,  1850.     2106. 


Section  IV. 
0/  a  Statutory  GraiU. 
!,      This  is  a  conveyance  by  virtue  of  the  stat  8  &  9  Vict. 
-  c.  106,  s.  2,  whereby  it  is  enacted  "  that  all  corporeal  tene- 
ments and  hereditaments  shall,  as  regards  the  conveyance 
of  the  immediate  freehold  thereof,  be  deemed  to  lie  iu 
grant  as  well  as  in  livery."     2107. 


Cff  a  Deed  to  lead  or  Declare  Uses,  ami  of  a  Deed  of 
Revocation  oj  Vaea. 
PT.m.  t.\i,      I.  As  a  fine  sur  c<^;nizance  de  droit  come  ceo,  etc,  and 

'-  a  recovery  conveyed  a  clear  fee  simple  to  the  cognizee  or 

dmtitoiMd  recoveror,  these  assurances  could  not  have  been  made  to 
"'—-  answer  the  purposes  of  family  settlements,  unless  their 

operation  had  been  subjected  to  the  direction  of  deeds 
wherein  uses  were  particularly  expressed.  A  deed  thus 
expressing  the  uses  of  a  fine  or  recovery,  if  it  preceded 
the  fine  or  recovery,  is  termed  a  deed  to  lead  the  uses ; 
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if  it  followed  the  fine  or  recovery,  it  is  called  a  deed  to  ^*\  J|'^' 
declare  the  uses  (a).     2108.  

By  the  stat.  4  Anae  c.   1<3,  s.  15,  reciting  that  it  had  But.  i  Ami* 
been  doubted,  whether,  i-ioce  the  Statute  of  Frauds,  the  ^^^^ 
declarations  or  creations  of  uses,  trusts,  or  confidences  of  ™'- 
any  fines  or  recoveries,  manifested  by  deeds  made  after  the 
levying  or  sufiering  such  fine-!  or  recoveries,  were  good, 
it  is  thereby  declared,  that  all  declarationii  or  creations  of 
any  uses,  trusts,  or  confidences  of  any  fines  or  common 
recoveries  of  any  lands,  etc.,  manifested  and  proved  by  any 
deed  then  made  or  thereaf^r  to  be  made  by  the  party  who 
was  by  law  enabled  to  declare  such  uses  or  tru8tB,after  the 
levying  or  sufiering  auy  such  fines  or  recoveries,  were  and 
should  be  as  good  and  efi^ectual  in  the  law  as  if  the  Statute 
of  Frauds  had  not  been  made  (6).     S109. 

Whether  a  fine  or  recovery  is  in  every  respect  in  ac-  IJf™™"- 
oordance  with  the  deed  to  lead  the  uses  thereof,  or  not,  no  ^l^^*^;;^ 
averment  is  admissible  to  prove,  that,  after  the  making  of  ^^  n,^ 
such  deed,  and  before  the  assurance,  it  was  agreed  that  the 
assarance  should  be  to  other  uses  than  those  expressed  in 
such  deed  (c).    But  if  another  agreement  was  made  by  a 
second  deed  or  writing,  executed  previously  to  the  fine  or 
recovery  by  all  who  were  parties. to  the  first  deed  and 
were  concerned  in  interest,  the  fine  or  recovery  was  to  the 
UBes  of  such  second  deed  (d).   If  a  deed  intended  to  declare 
the  uses  varied  from  the  fine  or  recovery,  it  did  not  operate 
aa  a  declaration  of  the  uses  thereof  (e).     2110. 

Tbe  right  of  declaring  the  uses  of  a  fine  or  recovery  was  MMunm  ot 
precisely  co-extensive  with  the  quantity  and  nature  of  the  •'«'*""* 
estate  or  interest  which  each  of  the  parties  bad  in  the 
lands.     If,  therefore,  a  tenant  for  life   and   the   person 
entitled  to  the  remainder  or  reversion  joined  in  levying  a 

(a)  2  BL  Com.  383  ;  i  CruioB  T.  2  Preg.  Shop.  T.  620, 
32,  c.  12,  S  10.  (rf)  4  fraiBB  T.  32,  c.  12,  §  II, 

(»)  i  Cnii«e  T.  32,  c.  12,  §  22.  12.  15 ;  2  Pres.  Hhep.  T.  B20. 
(0)  lCruiaeT.32.  cl2,§U,12;  <0  4  Cruise  1.  82,  c  12,  $  IS. 
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"cif'sl*!.''  ^"^  ^^  Buffering  a  recovery,  they  might  declare  the  usee 
according  to  their  respective  estates  in  the  land  (a).  2111. 
n.  D^ot      II.  Deeds  of  revocation  of  uses  are  deeds  revoking  uses 
of  uhl        declared  by  a  former  deed,  by  virtue  of  a  power  of  revo- 
cation contained  in  such  former  deed  (b).     2112. 


Section  VI, 

Of  a  Deed  of  Appointmsni  under  a  Power  (c). 

1.   The  mode  of  executing  Powers. 

^■"s  Vi.'  Except  in  cases  within  the  lOtb  section  of  the  stat.  1 
^^'— ■  Vict  c.  26  (d),  and  the  12th  section  of  the  stat.  22  &  23 
be  ohwreiL  vict.  c  35  (fi),  the  forms  which  are  required  by  a  power 
must  be  strictly  observed  (/).  This  rule  is  the  same  even 
in  the  case  of  a  power  of  revocation  of  a  voluntary  settle- 
ment reserved  to  the  original  owner  of  the  estate ;  for  he 
may  feel  conscious  of  such  infirmity  of  mind  as  to  require 
that  all  future  dispositions  to  be  made'by  him  should  be 
attended  with  such  solemnities  as  may  effectually  prevent 
surprise  and  imposition  (y).  A  liberal  construction,  how- 
ever, is  usually  put  on  the  words  of  a  power  (A).  2113. 
.Itisgenerally  necessary  that  every  prescribed  formality. 


pn^iMtn  even  though  it  be  external  to  the  appointment  (such  as 
lifauma.      eDfolment),  should  be  perfected  in  the  lifetime  of  the  donee 

of  the  power  (i).     2114. 
Bj  whw  Where  the  mode  of  execution  is  not  defined,  a  power 

■  pom  my  may  be  exercised  either  by  deed  or  will,  or  even  by  a 

simple  unattested  note  in  writing  (j  ).    2116. 

tn)  i  CruiBC  T.  32,  c.  12,  5  40.  (/)  1  8i^,  Pow.  2M.  252  ;  Co. 

(£)  See  2  Bl.  Com.  33».  Litt.  271  b,  n.  (1),  vji.  2. 

(c)  On  Pom-rt,  ai  dMiitgitithtd  (f)  t  Cruise  T.  32,  c.  Ifi,  §  2 ;  2 

from  appointmentt  vndrr  tfiem,  see  Sugd.  Pow.  99. 

supra,  p.  367 ;  and  on  Leate  under  (A)  1  Si^.  Pow,  25G. 

Powert,  see  next  section.  (t)  1  Sugd.  Pow.  314. 

(rf)  See  intra,  pM.  2127.  (j)  1   Sogd.   Pow.  2-17;  Wntk 

(?)  See  infra,  pu-  2136.  Conv.  3rd  ed.  b;  PreM.  140. 
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Wiiera  a  power,  whether  it  be  a  cwnunon  law  authority  'J;,"^  J-J*- 
given  by  will,  or  a  power  operating  under  the  Statute  of  ~ 


Usee,  may  be  executed  by  deed,  it  may  be  executed  by  ^" 
feoffment,  bai^iD,  and  sale,  covenant  to  stand  seised,  "™' 
statutory  grant,  or,  wbilat  that  mode  of  assurance  remained 
it  might  have  been  exercised  by  lease  and  release,  with  or 
without  a  fine.  But  these  assurances,  so  far  as  they  may 
be,  or  may  have  been,  employed  for  the  purpose  of  exer- 
cising powers  of  appointment,  do  not  operate  as  feoffments, 
bargains,  and  sales,  covenants  to  stand  seised,  statutory 
grants,  leases  and  releases,  or  fines,  but  as  declarations  of 
tiio  uses  under  the  power.  And  hence,  if  a  power  limited 
by  way  of  tise  is  executed  by  any  of  these  assurances, 
upon  which  uses  are  declared,  the  feoffee,  etc.,  as  the 
appointee  of  the  first  use,  will  bo  invented  with  the  legal 
estate  by  force  of  the  Statute  of  Uses,  and  the  real  objects 
of  the  deed,  contrary  to  the  usual  intention,  will  take  mere 
trust  estates  (a).    2116. 

Under  the  combined  operation  of  the  24th  and  27th  Pomr 
sections  of  the  stat.  1  Vict.  c.  26  (b),  a  will  may  be  a  good  •  p™"  "'"■ 
execution  of  a  power,  though  made  before  the  power  was 
created  (<■).    3117. 

A  power  may  be  executed  by  any  words  indicating  an  wiutwonii 
intention  to  exercise  it  {d).  But  such  technical  expressions 
as  are  necessary  in  a  deed  at  common  law  are  equally 
necessary  in  a  deed  or  other  act  inter  vivos  in  execution  of 
a  power.  And  the  construction  of  a  deed  executing  a 
power  is  the  same  as  that  of  a  deed  at  common  law.  So 
that  if  an  estate  is  appointed  to  a  person  indefinitely,  he 
will  take  an  estate  for  life  only  (e).     2118. 

That  which  may  baji  complete  exercise  and  exhaustion  Total  uhu- 
of  a  power  at  law  may  amount  to  a  partial  execution  only  bni'^Utia 

(a)  I  Sngd.  Pow.  2*7— « :  2  Id.      No.  XIX.,  and  par.  2144,  2146. 
<l.  10 :  Co.  Litt.  271  b,  n.  (I),  vii.  (e)  StiUmaitv.Weedoii.iliaim.2li. 

I,  2.     See  «npr*,  par.  fi90— 2.  (.rf)  1  riogd.  Pow,  244. 

(ft)  See  intra,  T.  15   Ch.  1.  s.  4,  («)  1  Sngd.  P»iw.  B92— 3. 
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■  *&!,"■  I  ^'  "•  equity.     Thus,  if  a  man,  having  a  general  power  of 
^^H^^^  appointment,  appoints  the  fee  by  way  of  mortgage,  the 
'^'^'v-        power  is  wholly  executed  at  law ;  but  as  equity  conaiders 
a  mortgage  merely  a  aecurity  for  the  debt,  it  operates  in 
equity  as  a  partial  execution  only  (a).     S119. 
KieDnUDii         Powers  of  appointment  and  revocatioa  may  be  executed 
time.  Hid     at  different  times  over  different  parts  of  the  property,  or 
™^i»^    over  the  whole  property,  but  not  to  the  full  extent  of  the 
i*rty.         power.     So  that  where  a  man  has  a  general  power  of  ap- 
pointment, he  may  appoint  an  estat«  for  life  at  one  time, 
and  the  fee  at  another  time  (h).     SISO. 
ciwtiin.  of       There  ought  to  be  no  trifling  distinctions  between  a 
inMMu.      power  of  appointment  in  fee  and  an  estate  in  fee,  upon 
i-iworiifjip- merely  technical  grounds.     The  power  must  not  be  ex- 
lu  tee.         ceeded,  nor  its  directions  evaded ;  but  where  there  ia  no 
prohibition,  everything   which  is  legal  and  within    the 
limits  of  the  authority  should  be  supported ;  so  that  a 
power  to  appoint  a  fee,  with  no  prohibition  against  giving 
a  less  estate,  ought  to  be  held  to  authorize  any  legal  limi- 
tations  within  the  scope  of  the  power  which  could  be 
served  out  of  a  commensurate  estate,  that  is,  an  estate  in 
fee.     Hence,  where  a  person  had  a  power  of  appointing  to 
one  or  more  of  his  children  in  fee,  and  he,  in  exercise  of 
his  power,  whether  referring  to  it  or  not,  devised  the  lands 
to  his  wife  for  life,  to  maintwin  and  educate  his  children, 
and  to  provide  portions  for  them,  with  remainder  to  hia 
eldest  son  in  fee,  it  was  held  by  Sir  E.  Sugden,  when 
Lord  Chancellor  of  Ireland,  that  the  gift  of  the  life  estate 
to  the  wife  was  void,  as  she  was  not  an  object  of  the 
power,  but  that  the  devise  to  the  son  was  a  good  ap- 
pointment, though  in  remainder;  and  that  the  direction 
for  maintenance  and  education  of  the  children,  and  the 

(tt)  1  Sngd.  Pow.  343 ;  4  Online      T.  32,  c.  16,  §  38,  41 ;  Walk.  Vonv. 
T.  32.  c  IB,  §  42.  3rd  ed.  by  T-reit.  I4G. 

{*)!  St^.  P(HT.341— 2;4  Craise 
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legacies  to  them,  were  pro  tanto  a  good  ezecatioa  of  the  '2;J"I*'^' 
power  (a).     2121.  ^- 

A  donee  of  a  power  may  aaspend  an  appointment  or  Appoint' 
revocsUon  upon  a  contingency  (b).     2132.  Tontawm 

In  the  case  of  a  power  to  appoint  an  eatate  by  deed  or  >*°<^- 
wiil,  generally,  without  expressing  in  what  manner  it  is  to  ""™"^  » 
be  executed,  the  deed  or  will  is  to  be  executed  like  any  ">t«"i«t  «■ 
other  deed  or  will ;  so  that,  if  the  iostrument  was  to  be  '""'' 
a  will,  or  "  a  writing  of  the  nature  of  a  will,"  and  the  sub- 
ject of  the  power  was  personal  estate,  it  might,  before  the 
Stat.  1  Vict  c.  26,  have  been  executed  by  a  mere  writing, 
without  signature  or  attestation;  while,  if  the  property  was 
real  estate,  the  will  must  have  been  executed  with  the 
solemnities  required  by  the  Statute  of  Frauds  {c).    On  the 
other  baud,  two  witnesses,  although  not  sufficient  to  a  de- 
vise of  an  interest  in  laud,  were  sufficient  to  an  exercise  of 
a  power  by  will,  to  be  attested  by  that  Qumber  of  witnesses. 
But  by  ss.  9  and  10  of  the  etat.  1  Vict.  c.  26  (d),  one  uniform 
mode  of  executing  a  will  is  prescribed,  whether  the  will  is 
an  appointment  or  not.     2123. 

A  testamentary  instrument  signed,  but  not  attested  so 
as  to  render  it  valid  as  a  will,  is  not  a  good  execution  of  a 
power  to  appoint  by  writing  signed  or  by  will  (e).   2124. 

A  deed  executing  a  power  should  state  accurately  the  Corapuun 
compliance  with  every  formality  required  to  be  observed  p"^ 
(/).     And  in  general  (at  least  so  far  as  the  stat.  22  &  23  ;;|^^^  *" 
Vict.  c.  35,  B.  12  (g),  may  not  avoid  the  necessity),  where 
powers  require  the  attestation  of  &cta,  the  facta  must 
be  stated  in  the  memorandum  of  attestation  (A).     Thus, 

(a)  OrotUr  v.  Oreiier,  3  Dm.  k  and  par.  2127, 

War.  3S3.  (e)  In  rr  Daly'  Setth-ment,  2n 

(A)  I  Sngil.  Pow.  439,440.     See  Bot.  4S6. 

abo  OndJUId  T.  Xagiire,  2  J.  t  L.  (/)  1  Sugd.  Pow.  324. 

170.  (s)  Sceintnt,  par.  212B. 

(c)   1    Sngd.    Pow.    280—1:    4  (A)  Watk.Conv.  Srdeilby  Prest 

Cruise  T.  32,  c.  16.  }  19,  21.  148-!l.     Ste  JBf  Rickett't  Tnttt, 

(jl)  dee  infra,  T.  15,  Cb.  1.  No.  11.,  1  Johns.  &  Hem.  70. 
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'cm'"'  I'^'  ^^^'^^  *  I'ower  was  given  of  appointing  by  any  deed 

under  hand  and  seal,  executed  in  the  presence  of  and 

attested  by  witnesses,  a  deed,  though  in  fact  signed  as 
well  as  sealed  and  delivered  in  the  presence  of  two 
witnesses,  was  held  to  be  not  a  good  exercise  of  the 
power,  in  consequence  of  the  attestation  clause  not  ex- 
pressing that  the  deed  was  signed  as  well  as  sealed  and 
delivered  (a).  This  oversight  having  frequently  been 
committed,  the  stat.  54  Geo.  3,  c.  168,  was  passed  to 
remedy  it  by  a  retrospective  operation,  but  without  ex- 
tending to  future  transactions  (b).  The  word  "  witness," 
however,  will  be  a  sufficient  f  >rm  of  attestation,  if  all 
the  ceremonies  are  previously  stated  in  the  body  of  the 
instrument  or  at  the  conclusion  of  it  (c).  Where,  wit- 
nesses are  required,  but  nothing  is  said  about  the 
witnesses  attesting  the  execution,  the  power  will  be 
duly  executed  although  the  witnesses  do  not  subscribe 
the  indorsed  attestation,  or  some  of  them  do  and  others 

do  not  (d).-  aiae. 

11.  Relief  against  the  Defective,  Execution  or  Non- 
Execution  of  Powers. 
iMwtin  Relief  against  a  defective  execution  of  a  power  can 

lUoiis.  only  be  had  in  a  Court  of  Equity,  and  only  where  the 
fHvoor.  person  applying  for  such  relief  is  a  purchaser  under  the 
donee  of  the  power  (the  term  purchaser  including  a 
mortgagee  and  a  lessee),  or  an  intended  husband  or  a 
creditor  of  the  donee  of  the  power,  or  where  the  applicant 
is  a  wife  or  a  legitimate  child  of  such  donee,  even  when 
not  claiming  as  a  purchaser  for  valuable  consideration, 
because  they  are  in  some  degree  considered  as  creditore 
by  nature  (e).     The  like  relief  is  extended  to  a  charity 

C«)  Waterman  v.  SmUh,  9  Sim.  (/■)  1  Mugd.  I'ow.  30n. 

«21l.  (rf)  I  HiiKil.  I'otv.  HI2— 13. 

(i)  Burton,  §  460 ;  I  Sngrt.  Pr>n-.  (r)  2  Rusrd.  Pciw.  !H— !I4,  !t7— 8 ; 

307—*.  1  Story's  Bq.Jur.5  95, 16i),  170;  -1 
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(a,).    Indeed  an  appointment  to  a  charity,  by  any  writing  ^^'"- Ji^ 

however  informal,  is  valid,  as  the  Statute  of  Charitable 

Uses  supplies  all  defect*  of  assurance  which  the  donor 
^was  capable  of  making  (b).  But  this  equity  is  not 
extended  to  a  mere  volunteer,  or  even  .to  a  husband 
(except  in  the  case  of  an  intended  husband,  who  is 
r^arded  as  a  purchaser  for  valuable  consideration),  or 
to  a  oatural  child,  or  to  a  grandchild,  or  to  a  father,  or 
mother,  or  brother,  or  sister  (e).  But  cases  of  fraud 
constitute  an  exception  to  this;  as  where  the  person 
interested  in  the  non-execution  of  the  power  has  the 
deed  creating  the  power  in  his  custody,  and  refuses  to 
allow  the  donee  of  the  power  an  opportunity  of  inspect- 
ing it  to  enable  him  to  execute  it  ariglit  (d).     S1S6. 

Relief  is  granted  where  there  is  a  defect  in  the  mode  2^"" 
of  execution :  as,   1.    Where  the  power    ought  to    be  JJ^frf  "" 
executed  by  deed,  but  is  executed  by  will.    2.  Where,  """*'""" 
according  to  the  old  law,  the  power  was  required  to  be 
exercised   by  a  testamentary  instrument  executed  and 
attested  in  a  particular  form,  but  such  instrument  is 
wanting  wholly  in  the  forms  of  signature  and  attestation 
(e).     This  was  no  derogation  from  the  Statute  of  Frauds 
as  regarded  real  estate,  because  an  appointment  under  a 
power  did  not  take  effect  under  that  statute.     But  all  Appoini- 


appointments  by  will,  made  on  of  after  the  1st  of'^ 
January,  1838  (/),  must  be  executed  like  other  wills;  J 
for  by  the  stat.  1  Vict.  c.  26,  s.  10,  it  is  enacted,  that  "  no  I 

Cntiee  T.  32,  c.  17,  8.  9,  15—17, 19,  Eq.  Jur.  §  05. 

20;  Moral. Mar tln,Zi  Beav.600;  \d)  2  Sagd.  Pow.  140;"1  Rtoty's 

/a  re  Dykit'  BttaU,  L.  R.  T  Bq.  Eq.  Jar.  §  94,  199 ;  4  Cruise  T.  32, 

337;   Kr^nardv.Kemard.'L.'R.i  c.l7,§22— 3. 

Ch.  Ap.  227.  (*■)    2    Sugil.    Pow.     125—6;    1 

(•)  2  Sugd.  Pow.  94;  1  Story's  SWrj's  Eq.  Jur.  §  97,  173 — I;   i 

Eq.  Jor.  5  95.  Cruise  T.  32,  c.  17,  §  7. 

(*)  1   Su|[d.  Pow.  254;  laatt  v.  {/)2Sugii.Pow.l2.i— fi:  1  Stnry'9 

Safer,  3  Mac.  k.  U.  6<t6.  Kq.  Jur.  ^  174. 

{c)2&affl.  Pow.  91— .1;  1  Story's 


iDi.  Google 


858  OF   A    DEED   OF    APPOINTKENT 

'ch'."' Itt^'  appointment  made  by  will  in  exercise  of  any  power 
shall  be  valid,  unless  the  same  be  executed  in  manner 
ouwT"-     hereinbefore  required "  (a).     By  the  same  section  it  is 
tS'^tta  ^•"^'^ted,  as  regards  wills  made  on  or  after  tlie   lat  of 
uhwmd.     January,  1838,  that  "every  will   executed   in   manner 
hereinbefore  required  shall,  so  far  as  respects  the  execu- 
tiop  and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  will,  notwithstanding  it  shall 
have  been  expressly  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional 
Bntn«       or  other  form  of  execution  or  solemnity."     But  in  Weet 
^",.i^    V.  Ray  (6),  it  was  held,  contrary  to  Buckell  v.  Blcniduym 
miiiuni.      ^^j^  that,  where  a  power  of  appointment  is  to  be  exercised 
by  "any  deed  or  writing"  under  the  hand  and  seal  of  the 
donee,  it  cannot  be  exercised  by  a  will  executed  with 
only  the  formalities  required  by  1  Vict,  c  26,  notwith- 
standing the  10th  section  of  that  Act;  the  power  not 
being  in  terms  a  power  to  appoint  by  will,  hut  only  by 
any  deed  or  writing.     2127. 
^nt-  By  the  stat.  22  &  23  Vict,  c  35,  s.  12  (13  August,  1859), 

^iof  not  "  ^  ^^^^  hereafter  executed  in  the  presence  of  and  attested 
ut1S«^o  by  two  or  more  witnesses  in  the  manner  in  which  deeds 
KD>t,'im'  are  ordinarily  executed  and  attested  shall,  so  far  as 
respects  the  execution  and  attestation  thereof,  be  a  valid 
execution  of  a  power  of  appointment  by  deed  or  by  any 
instrument  in  writing  not  testamentary,  notwithstanding 
it  shall  have  been  expressly  required  that  a  deed  or 
instrument  in  writing  made  in  exercise  of  such  power 
should  be  executed  or  attested  with  some  additional  or 
other  form  of  execution  or  attestation  of  solemnity : 
Provided  always,  that  this  provision  shall  not  operate  to 
defeat   any   direction   in   the   instrument    creating   the 

(a)  2  Sugd.  Pow.  12.1—6.  v.  Piekferd.  i  Drewrj  383 ;  TayUr 

lb)  I   Kay  :l8o  ;   see  Collard  v.       v.  Mi-adt.  13  W.  R.  394  (L.  C). 
&M;>M)t,  4  D,  H.  &  0. 224 ;  Orange  (e}  G  Hare  131. 
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be  necessary  to  a  valid  execution,  or  that  any  act  shall 
be  performed  in  order  to  g^ve  validity  to  any  appoint- 
ment, having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument,  and  nothing  herein  contained 
shall  prevent  the  donee  of  a  power  &om  executing  it 
conformably  to  the  power  by  writing  or  otherwise  than 
by  an  instrument  execated  and  attested  as  an  ordinary 
deed,  and  to  any  such  execution  of  a  power  this  provision 
shall  not  extend."    2128. 

Relief  is  granted  even  where  there  is  only  an  inten-  RsiJaf. 
tion  to  execute  the  power,  if  it  is  clearly  manifested  in  uwn  in  .mij 
writing  (a).     2128.  i»««nto. 

Equity  cannot  dispense  with  the  regulations  prescribed,  ^^'^ 
where  the  power  is  created  by  statute  (at  least  where  they  J^'^^rt 
constitute  the  apparent  policy  and.object  of  the  statute),  ■«"'™- 
or  with  the  consent  of  persons  whose  consent  is  required. 
Nor  will  the  regulations  prescribed  be  dispensed  wit)), 
where  such  dispensation  would  wholly  or  partially  defeat 
the  object  of  the  donor  of  the  power ;  as  where,  in  the 
case  of  a  lease  under  a  power,  the  best  rent  is  required  to 
be  reserved,  and  it  is  not  reserved.  Nor  will  an  execution 
by  an  absolute  deed,  or  by  a  surrender  of  copyholds,  instead 
of  by  will,  be  supported ;  as  that  would  be  repugnant  to 
the  power,  siDce  it  would  not  be  revocable  like  a  will  (b). 
Nor  will  a  defective  execution  be  supported,  where  the 
donee  of  the  power  afterwards  executes  it  in  due  form 
in  favour  of  a  bonl.  fide  purchaser  or  mortgagee  without 
notice  of  such  defective  execution ;  it  being  a  maxim,  that 
where  the  equities  are  equal,  the  law  shall  prevail  (c).  2130. 

Putting  aside  cases  of  fraud  and  election,  and  cases  ofNoniier 
an  intention  to  execute  manifested  in  writing,  equity  will  JJ^'™""' 

((r)2Saed.  Pow.lIB,  llfi:  Oiirlh  (6)  1  Story's  Eq.  Jar.  {  98—7, 

T.  rmiTM™/,L.  R.  7Eq.  220;  AW-       ITS;  2  Supi.  Pnw.  128,  138;  Watt. 
jiard  V.  JST-TiMrrf.  I..  R.  R  Ch.  Ap.       C!onv.  SiH  ed.  1)7  I'reat.  140. 
227.  (*■)  2  Su(td.  Pow.  103—4. 


iDi.  Google 


860  OF   A    DEED   OF   APPOINTMENT 

^H '3  r«!'  °*'''  interpose  in  the  case  of  the  non-executiou  of  a.  mere 
power ;  for  that  would  be  depriving  the  donee  of  the  right 
of  discretion  in  regard  to  the  exercise  of  the  power.  But 
where  a  power  is  coupled  with  a  trust,  that  ia,  where  a 
man  is  invested  with  a  trust  to  be  effectuat«d  by  the 
execution  of  a  power,  it  is  his  duty  to  exercise  the  power; 
and  if  he  does  not  execute  it,  equity  will  carry  the  trust 
into  execution,  even  though  the  person  in  whose  favour 
it  is  to  be  executed  is  a  mere  volunteer.  An  instance 
of  this  kind  occurs  where  trustees  are  empowered  to  sell 
an  estate,  and  apply  the  proceeds  upon  certain  trusts  (a). 
2131. 

III.   Kxcessite  Execution  0/  Powers. 
conipisis  Where  there  is  a  complete  but  excessive  execution,  the 

•insiecn-  exccss  alone  is  void,  if  it  is  of  such  a  nature  as  to  be 
capable  of  being  exactly  distinguished  and  severed  from 
that  which  would  constitute  aeomplete  and  proper  appoint- 
ment :  as  where  a  man,  having  a  power  to  lease  for  twenty- 
one  years,  leases  for  forty  ;  or  where  a  person  having  power 
to  charge  a  particular  sum  charges  a  larger  sum  (6) ;  or,  in 
most  cases,  where  an  appointment  is  made  to  persons,  some 
of  whom  are  not  objects  of  the  power  (c) ;  or  where  a  dis- 
tinct unauthorised  limitation,  trust,  or  condition  is  super- 
added id).  2132. 
Effector  Where  a  testator,  after  appointing  personal  property  in 

•oSuiubi  terms  which,  per se,  would  give  the  appointee  the  absolute 
i"'"™'.  interest,  proceeds  to  direct,  that,  after  the  death  of  the 
S^ii'imrt  appoint***,  the  property  shall  be  held  upon  trust  for  other 
'''P"'"'*^-    persons,  who  are  incapable  of  taking,  the  first  appointee 

ia)  2  Sugd.  Pow.   167—160  ;   1  Criyki,  3  Sm.  k.  Qtf.  362  ;  C»iext. 

Story's  Eq.  Jnr.  §  98,  1B9,  170  ;  4  P.>itrr,  1  Johna.  k  Hem.  30;  la  rr 

CniiseT.  32,  0.17,51,25.  JJroim'*  TVurf.  L.  R.  I  Eq.  74 ;  i*  rr 

(*)  See  2  Sugd.  Pow.  76—8.  Jeagrenm'*  TrmU,  L.  B.2  Eq,  27Ci 

(c)  2  Sogd.  Pow.  fl2,  BB— 7.  f\-rriery.  Jay,  L.  R.  10  Bq.  ST.©  j 

(jD  2Siipd.  Pow.  73,  7fi,  P4;4  H'l-ftJv.&irf/ci-.  I,.R.  S  Ph.  Aj..  4Hl. 


Crnise  T.  32,  c.  Ifi.  §  49  ;    Watt  v 
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takes  the  absolute  interest,  unaffected  by  the  subsequent  ^;J'J-  J^'^*- 
trusts  (a).  And  where  there  is  an  absolute  appointment 
by  will  ih  favour  of  a  proper  object  of  the  power,  and  that 
appointment  is  followed  by  attempts  to  modify  the  interest 
so  appointed,  in  a  manner  which  the  law  will  not  allow,  or 
to  subject  it  to  a  condition,  or  to  a  trust  iri  favour  of  persons 
not  objects  of  the  power,  the  Court  reads  the  will  as  if  the 
passages  in  which  such  attempts  are  made  were  swept  out 
of  it,  for  all  intents  and  purposes,  i.e.,  not  only  so  far  as 
they  attempt  to  regulate  the  quantum  of  interest  to  be 
enjoyed  by  the  appointee  in  the  settled  property,  but  also 
8o  far  as  they  might  otherwise  be  relied  upon  as  raising  a 
case  of  election  (b).  But  under  a  power  to  appoint  to  his 
children,  a  father  may  appoint  a  share  to  a  daughter  for 
life  for  her  separate  use,  with  remainder  as  she  should  by 
will  appoint  (c).  And  where,  under  a  power  ofappointingto 
children,  an  appointment  is  made  to  trustees  for  a  daughter, 
her  intended  husband,  and  the  children  of  the  marriage,  it 
will  be  supported  as  an  appointment  to  the  daughter,  and 
a  settlement  of  the  sum  appointed  {d).  And  under  a 
power  of  appointment  over  real  property  among  children 
for  such  estates  and  interests,  and  in  such  manner  as  the 
donee  shall  think  fit,  be  may  say  that  the  property  or  bis 
share  shall  be  converted  and  held  as  personalty  (e).    2133. 

Under  a  power  to  charge  an  estate  with  a  certain  sum  Appoini- 
for  the  portions  of  daughters,  the  donee  may  limit  to  «!>«*« 
the  separate  use  of  a  daughter,  with  a  restraint  on  anti-  ""■ 
cipation  {/).     2134. 

Where  a  testator  appoints  several  sums  which  together  wh««  tt- 

ia'iUarrey  v.  Strai-eg.  1  Drewry  Slark  v.  IJaiynn,  L.  R.  16  Kq.307| 

13J — 10  :  Bt  Lord  Sonde!'  Wilt,  I  10  Cli.  Ap.  Ah. 

8(D.  &  Gil.  41fi.  id)Fit:Ri>y!.  Dtikeu/nkhtHund 

(ft)    Wwlridye  Y,   Woolridge,    I  (No.  2),  21  Bcav.  100 ;  Daniel  v. 

Johns.  fi3 ;  Ruolie  v.  Huoke,  2  Dr.  Arlam-inht,  2  Hem.  Ic  Mil.  95. 

Jc  Sm.  38  1  Chu,rehill  v.  ChvTi-MU,  (e)  Webb  y.  Sadler,  L.  R.  S  Ch. 

L.E.  6Eq.  4*.  Ap.  il'J. 

(_e)  X->rteY.Martin,aiBevf.600;  (/)  IH<i/.ia:mv.Mo>-t,8lIiaeni. 
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'ch's  I'/'  ^''t*®^  '^^  amount  of  which  he  has  a  power  of  appoint- 
"  1^^^  ment,  and  one  of  the  appointees  dies  in  the  testator's  life- 
"•apinla-  tiiue,  the  sum  appointed  to  him  will  go  to  the  otber 
*~  '"'^      appointees,  and  not  as  in  default  of  appointment  (a).  2135. 

IV.  Fraudulent  and  lUimory  Appointments. 
Apiniut-         The  donee  of  a  power  should  exercise  it  bon&  fide  simply 
to  nu^  (or  and  entirely  for  the  end  designed ;  and  it  should  be  a  pure, 
'*™<™'-     straightforward,  honest  dedication  of  the  property,  as  pro- 
perty, to  the  person  to  whom  he  affects  or  attempts  to  give 
it  in  that  character:  otherwise  it  will  generally  be  con- 
sidered as  a  fraud  upon  the  power  (t).     Hence,  where 
a  person  has  a  power  of  appointing  to  all  or  any  of  his 
children,  and  he  exercises  it  in  favour  of  one  child,  merely 
in  order  to  remove  an  objection  to  the  title  of  an  estate, 
Appoiiit-      ^^  appointment  is  void  (c).      And  if  a  person,  having  a 
™*i™«{r  particular  power  to  be  exercised  for  the  benefit  of  others, 
ilTV        make  an  appointment  in  payment  of  a  debt  due  to  the 
ttrangw.      appointee  by  the  appointor,  or  upon  the  terms  or  for  the 
purpose  (whether  made  known  to  the  appointee  at  the 
time,  or  not)  of  securing  some  benefit  to  himself  (unless  it 
be  one  neceBsarily  involved  in  a  due  regard  to  the  objects 
of  the  power),  or  for  the  purpose  of  securing  a  benefit  to 
some  other  persons  who  are  notobjects  of  the  power,  such 
an  appointment  is  fraudulent,  and  will  be  set  aside  in 
equity  {d) :  as  where  the  donee  of  a  power  appoints  a  fund 
to  one  of  the  objects  of  the  power,  under  an  understanding 
that  the  latter  is  to  lend  the  fund  to  the  former,  though  on 
good  security  {e) ;  or  that  the  appointee  should  hold  the 
(a)  Ealff  V.  Dratte,  L.  E.  1  Ch.       191—4  ;  Aranld   v.   Jlardieiri.   7 
D.  2IT.  Sim.  343;  .U khan  v.  Barker,  12 

(i)  Duke  t(f  Portland -t.  Tiy/ham,  Bear.  49il ;  IT  Beav.  37  ;  HarrUon 
1  H.  L.  Cas.  32  ;  lopham  -r.  DuAt  v.  SandaU.  8  Hare  3'J7  ;  Aga^tii:  v. 
f  PoHland,  L.  R.  6  Ch.  Ap.  40  ;  i^iiirr .  18  Beav.  431  ;  Reid  v.  Rrid, 
■^KT  V.  iVyor,  2  D.  J.  &  S.  206,         25Bcav.  4(i9|  InreHytUk'iCharitg, 

(c)  Weir  T.  Charnley,  1  It.  Eq.       L.  B.  lU  Eq.  5. 
te^).  (N.  8.)  296.  («)  Aravld  v.  Uardniel,  7  Sim. 

id)  Sm  2  Sngd.  Pow.  181,  1S4,      843. 
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fund  in  trust  for  or  make  over  a  part  to  personu  some  "f '^"l'*''?' 
whom  are  not  objects  of  the  power  (a).     2136.  

Upon*the  same  principle,  if  a  parent  appoints  an  im-  Apiuim- 
niediat«  portion  to  an  iniant  who  in  not  in  want  of  it,  or  intui- 
appoints  to  a  child,  whether  infant  or  adult,  who  is  seriously 
ill,  with  a  view  to  become  entitled  to  that  which  is  so 
appointed  himself,  as  the  personal  representative  of  such 
appointee  in  the  event  of  his  death,  the  appointment  is 
void  as  a  fraud  upon  the  power  (b).     2137. 

Where  a  person  exercises  a  general  power  of  appoint-  lughuur 
ment  in  favour  of  a  stranger,  his  creditors  will  in  equity  ■p>iiu<t> 
become  entitled  to  the  property  appointed,  if  there  is  a  w"™** 
deficiency  of  assets  (c).    2138. 

Where  a  person  had  a  powerof  appointing  an  estate  or  ujd«.j.p 
a  sum  of  money  unto  and  among  his  children  or  any  other  '"'°"°™'"- 
class  of  persons,  in  such  shares  and  proportions  as  he 
ahould  think  proper,  there,  prior  to  the  16th  of  July,  1830, 
each  of  the  class  must  in  equity  have  had  such  a  fair  and 
reasonable  share  as  was  not  illusory:  otherwise  an  ap- 
pointment to  them  prior  to  that  date  was  void  in  equity  (d). 
But  by  the  stat.  1  Will.  4,  c.  46,  s.  1,  illusory  appointments 
made  after  the  16tb  of  July,  1830,  are  valid  in  equity  as 
well  aa  at  law  {e).  The  Act  is  in  these  words:  "  Whereas 
by  deeds,  wills,  and  other  instruments,  powers  are  fre- 
quently g^ven  to  appoint  real  and  personal  property 
amongst  several  objects,  in  such  manner  that  none  of 
the  objects  can  be  excluded  by  the  donee  of  the  power 
from  a  share  of  such  property  :  and  whereas  appointments 
in  exercise  of  such  powers  whereby  an  unsubstantial, 
illusory,  or  nominal  share  of  the  property  aSected  thereby 
ia  appointed  to  or  left  unappointed  to  devolve  upon  any 

(4)  Jlirleg  T.  Birley.  36  Bca».  (e)  2  Sagd.  Pow.  102,  IBS— IP ;  | 

299;  Sf  Xarulm't  Trutt,  i  Drew.       Stoiy'sE(|.  Jiu-.g  Ifi9  ;  1  Leaii.c^ 
fiM.  in  Eq.  3rf  ed.  210  ;  2  Id.  121—2, 

<i)  2  Sngd.  Pow.  194  ;  WelUiln/  (tf)  4  Cmisc  T.  32,  c.  16,  5  B8. 

T.£arla/:HorHinfftim,2KMJ.l*3  ;  (r>  See  Oaiiu/^dv.  Di,m,L  &. 

Betrt  T.  Hoffmiiltr.  29  Bear.  101.       IT  £q.  406. 
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^2'  one  or  more  of  the  objects  thereof,  are  invalid  in  equity, 
although  the  like  appointments  are  good  and  binding  in 
law :  and  whereas  considerable  inconvenience  hath  arisen 
from  the  rule  of  equity  relative  to  such  appointments, 
and  it  is  expedient  that  such  appointments  should  be  aa 
valid  in  equity  as  at  law :  be  it  therefore  enacted,  that 
no  appointment  which  from  and  after  the  passing  of  this 
Act  shall  be  made  in  exercise  of  any  power  or  authority 
to  appoint  any  property,  real  or  personal,  amongst  several 
objects,  shall  be  invalid,  or  impeached  in  equity,  on  the 
ground  that  an  unsubstantial,  illusory,  or  nominal  share 
only  shall  be  thereby  appointed  to  or  left  unappointed 
to  devolve  upon  any  one  or  more  of  the  objects  of  such 
power ;  but  that  every  such  appointment  shall  be  valid 
and  effectual  in  equity  as  well  as  at  law,  notwithstanding 
that  any  one  or  more  of  the  objects  shall  not  thereunder, 
or  in  default  of  such  appointment,  take  more  than  an 
unsubstantial,  illusory,  or  nominal  share  of  the  property 
subjected  to  such  power  "  (a.  1).  "  Provided  always,  and 
be  it  further  enacted,  that  nothing  in  this  Act  contained 
shall  prejudice  or  affect  any  provision  in  any  deed,  will, 
or  other  instrument  creating  any  such  power  as  aforesaid, 
which  shall  declare  the  amount  of  the  share  or  shares 
from  which  no  object  of  the  power  shall  be  excluded" 
(s.  2).  "Provided  also,  and  be  it  further  enacted  and 
declared,  that  nothing  in  this  Act  contained  shall  be 
construed,  deemed,  or  taken,  at  law  or  in  equity  to  ^ve 
any  other  validity,  force,  or  effect,  to  any  appointment, 
than  such  appointment  would  have  had  if  a  substantial 
share  of  the  property  affected  by  the  power  had  been 
thereby  appointed  to  or  left  unappointed  to  devolve  upon 
any  object  of  such  power  "  (s.  3).     2138. 

By  the  stat  37  &  38  Vict.  c.  37,  passed  July  30th,  J  874, 
where  a  certain  amount  or  share  (if  any)  is  not  required 
to  be  appointed  to  an  object  of  the  power,  it  is  not  even 
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necessary  to  appoint  any  amount  or  sbare  at  all  to  such  "^"J]^"* 
object.  The  Act  is  in  these  words  :  "  Whereas  by  deeds, 
wills,  and  other  instruments,  powers  are  frequently  given 
to  appoint  real  and  personal  property  amongst  several 
objects  in  sncb  manner  that  no  one  of  the  objects  of  the 
power  can  be  excluded,  or  some  one  or  more  of  the  objects 
of  the  power  cannot  be  excluded  by  the  donee  of  the 
power  from  a  share  of  such  property,  but  without  requir- 
ing a  substantial  share  of  such  property  to  be  given  to 
each  object  of  the  power,  or  to  each  object  of  the  power 
irho  cannot  be  excluded :  And  whereas  instruments  in- 
tended to  operate  as  executions  of  such  powers  are  fre- 
quently invalid  in  consequence  of  the  donee  of  the  power 
appointing  in  &vour  of  some  one  or  more  of  the  objects 
of  the  power  to  the  exclusion  of  the  other  or  others,  or 
some  other  or  others  of  such  objects,  and  it  is  expedient 
to  amend  the  law  so  as  to  prevent  such  intended  appoint- 
ments failing :  Be  it  therefore  enacted  as  follows : 

"  1.  That  no  appointment,  which   from  and  after  the  Appoint- 
passing  of  this  Act  shall  be  made  in   exercise  of  any  '^^^ 


power  to  appoint  any  property,  real  or  personal,  amongst  ^™°i 


several  objects,  shall  be  invalid  at  law  or  in  equity  on 
the  ground  that  any  object  of  such  power  has  been 
altK^ther  excluded,  but  every  such  appointment  shall 
be  valid  and  effectual  notwithstanding  that  any  one 
or  more  of  the  objects  shall  not  thereby  or  in  default 
of  appointment  take  a  share  or  shares  of  the  property 
subject  to  such  power.    2140. 

"  2.  Provided  always,  and  be  it  enacted,  that  nothing  Pmnw. 
in  this  Act  contained  shall  prejudice  or  affect  any  pro- 
vision in  any  deed,  will,  or  other  instrument  creating  any 
power,  which  shall  declare  the  amount  or  the  share  or 
shares  from  which  no  object  of  the  power  shall  be  excluded, 
or  some  one  or  more  object  or  objects  of  the  power  shall 
not  be  excluded."     2141. 

VOL.  u.  K 
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V.  The  Question  whether  an  Instrument  is  intended  to 
operate  as  an  Appointment. 
ii,  A  power  may  be  executed  without  being  in  any  maimer 
—  referred  to,  provided,  in  cases  not  within  the  Wills  Act, 
the  intention  to  execute  it  or  to  pass  the  property  suf- 
ficientlv  appears  (a).  Where,  however,  a  man  has  both 
a  power  and  an  interest,  relating  to  the  same  property, 
or  to  different  properties  or  portions  of  property,  and 
he  devises,  bequeaths,  or  conveys  generally,  without  in 
any  manner  indicating  an  intention  to  exercise  his  power, 
the  act  done  will  only  operate,  if  it  can,  by  virtue  of  his 
ownership  or  interest,  and  not  in  exercise  of  his  power  ((»). 
But  where  a  person  has  both  a  power  and  an  interest 
(as  where  he  has  a  general  power  of  appointment,  witli 
a  limitation  to  himself  in  fee),  and  he  makes  a  disposition 
which  is  not  adapted  to  pass  his  interest  and  would  be 
absolutely  void  if  it  did  not  enure  as  an  execution  of  the 
power,  it  will  take  effect  as  an  appointment,  if  it  is  of  the 
nature  and  executed  in  the  manner  prescribed  by  the 
power,  however  general  it  may  be  (c).  And  where  a  man 
has  both  a  power  and  an  interest,  and  he  creates  an 
estate  which  would  not  or  might  not  endure  for  the  period 
assigned  to  it  by  the  terms  of  its  creation,  if  it  were  fed 
out  of  his  interest,  it  shall  take  effect  by  force  of  the 
power  id).    2142. 

Even  prior  to  the  Wills  Act,  where  a  man  had  a  power 
of  appointment  over  certain  property,  but  no  estate  in  it, 
if  he  executed  an  instrument  purporting  to  convey,  devise, 
or  bequeath  that  specific  property,  and  the  forms  requisite 

(a)  1  Sugd.  Pow.  3G6  ;  1  Cniise  {by  1  Sogd.  Pow.  412 ;  4   Cnuxe 

T.  32,  c.  16,  §  27,  31  ;  Co.  Litt27l  T.  32,  c,  18,  §  70  ;  Burton,   §  610; 

b,  n.  (1),  vii.  2.    And  see  /«  re  jV«-/v.J)'oe;.4Drew.624;  Wildhre 

Itavid"!     TrvtU,    1    Johns.    496  ;  t.  Oregery,  L.  R.  12  Bq.  482. 

Vyvyan  t.   Vyvyan,  30  BesT.  6B ;  (<■)  1  Sugd.  Pow.  417  ;  Co.  Litt. 

In  re  Trape''   Tnutf,  L.  R.  16  Eq.  271  b,  n.  (1),  vii.  2. 

442  ;  Kta  infra,  par.  2144.  (d)  1  Sugd.  Pow.  4ia 
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to  an  execotion  of  the  power  were  observed,  the  convey-  ^^"j'' Jof- 
ance,  devise,  or  bequest  enured  as  an  appointment,  because 
otherwise  it  would  hare  been  necessarily  void,  ab  initio  (a). 
And  where  an  act  can  operate  only  as  an  exercise  of  a 
power  of  revocation,  and  all  the  circumstances  requisite 
to  an  execution  of  the  power  are  observed,  the  act  shall 
be  deemed  an  execution  of  the  power,  although  no  re- 
ference whatever  is  made  to  it,  or  to  an  intent  to  revoke  (b). 
8143. 

In  cases  under  the  old  law,  where  there  is  no  general 
reference  to  powers,  and  no  reference  to  the  particular 
power,  the  property  comprised  in  it  must  be  mentioned 
or  in  some  other  way  there  must  be  an  intention  apparent 
on  the  face  of  the  will  to  operate  upon  it  (c).  But  in  the 
case  of  wills  made  on  or  after  the  Ist  of  January,  1838,  a 
general  gift  includes  real  and  personal  property  over  which 
the  testator  has  a  general  power  of  testamentary  appoint- 
ment, unless  a  contrary  intention  appears  by  the  will  (d). 
For  by  the  stat.  1  Vict.  c.  26,  b.  27,  it  is  enacted  "  that  a 
general  devise  of  the  real  estate  of  the  testator,  or  of  the 
real  estate  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described 
in  a  general  manner,  shall  be  construed  to  include  any  real 
estate,  or  any  real  estate  to  which  such  description  shall 
extend  (as  the  case  may  be),  which  he  may  have  power  to 
appoint  in  any  manner  be  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary 
intention  shall  appear  by  the  will ;  and  in  like  manner  a 
bequeet  of  the  personal  estate  of  the  testator,  or  any 

(a)  I  Sngd.  Pow.  3ST,  377,  3B0  ;  remarkH  in  Hvichingi  t.  Otbm-af,  4 

1  Jonn.  Willi,  Snded.  R82--4;  aee  K.  Ji  J.2BC:3  D.JiJ.H2;  Btid>i. 

Skeifnrd-f.  AcUnul,23  Be&v.lOH;  Hrid.26B6av.KB;Jia>itv.Jt«aie, 

CarreT  T.  Rirhard*,  27  Beav.  48«.  2  Dr,  it  Sm.  38.     Sec  Alt.-OeH.  v. 

(>>  I  Sngd.  Pow.  357— S.  XVUhiuim,  L.  fi.  2  Bq.  S16. 

(0    1   Sngd.   Pow.   367  —  9;  4  id)  Mea  \.  SaTteT,29ta.ltOit. 

Cruiw  T.  32,  c.  16,  }  34 ;  Btaiu  t.  468  ;  Srriwit  t.  Sandom.  2  Johns.  H. 

Bta»$.  23  BeftT.  1  :  V,.C.  Wood'i  H.74S;  *iuST.ClmioB.32BeaT.228. 
K2 


.;,  Google 


»DO  OF   A    DEED   OF    APPOINTMENT 

^"J-J^'j*- bequest  of  petsonal  property  described  in  a  genenJ 
manner  (o),  shall  be  construed  to  include  any  personal 
estate,  or  any  personal  estate  to  which  such  description 
shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper, 
uid  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will."     2144. 

Notvithstanding  the  8th  section  (b)  the  27th  sec- 
tion applies  to  testamentary  appointments  by  married 
women  (c).    2146. 

Where  a  gift  is  prira&  &cie  specific,  evidence  may  be 
received  as  to  the  state  of  the  property  at  the  date  of  the 
will,  or  at  the  time  of  the  testator's  death,  for  the  purpose 
of  identifying  the  subject  matter  of  the  gift,  ho  as  to 
ascertain  whether  the  testator  meant  to  refer  to  his  own 
property  or  to  property  over  which  he  had  only  a  power 
of  appointment  {d).  But  the  Court  will  not  infer  an 
intention  to  execute  a  power  from  the  mere  fact  of  the 
instrument  being  executed  in  the  manner  required  by  the 
power,  nor  from  any  other  slight  circumstances  of  con- 
formity, nor  from  the  fact  that  otherwise  there  would  not 
be  sufficient  to  answer  the  purposes  of  the  will  (e).   2146. 

VI.  Appointments  generally. 

Who  in»T  Every  person  who  is  capable  of  disposing  of  property  of 
p*™"-  which  he  is  the  owner,  may  exercise  a  power  (/).  2147. 
M^t!^.         In  the  absence  of  any  indication  of  a  contrary  intent,  a 

(a)  See  Hauitliom  v.  Shedden,  H  276 ;  l^ovuu  v.  Jmte*,  1  D.  J.  &  S. 

5m.  &  Q.  293  ;   Wilday  t.  Banett,  63  ;  /t  nt   WUliinton,  L.  B.  t  Ch. 

L.  B.  6  Eq.  193  ;  /n  re  Wilkin-  Ap.  Sg7 ;  JVobU  v.  Phflpt,  L.  R.  2 

tm'*  SetUemtnt  Fnutt,  L.  R.  8  Eq.  Prob.  k  M.  276. 

*87  ;    In  rt  Pinide't   .Settlement,  (li)  /tmc*  ».  Sayer,  3  Mac.  li  G. 

L.  R.  12  Ch.  D.  667  ;  Chandler  v.  606. 
Poeoek.  L.  B.  16  Ch.  D.  (Ap.)  648. 

(i)  See  infra,  Part  IV.  T.  1,  Ch. 

S,  e.  1.  hVJ. 
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donee  of  a  power  may  execute  it  at  any  time  during  his  "Jh's  i'JJ" 
life  (a).     2148.  ^1^— 

It  is  the  duty  of  a  trustee  who  executes  a  power,  to  Dotrots 
Bbow  that  he  has  complied  with  the  exigences  required  a»n:i>iii«  ■ 
byit(t).     2149.  '°™' 

As  a  power  limited  by  way  of  use  is  a  mere  right  to  JJ^I^J"™"^ 
appoint  a  use,  the  immediate  appointee  takes  the  first  use,  jj^^J^ 
which  the  statute  executes,  and  any  use  engrafted  on  that  whm  u» 
appointment  is  a  second  use,  which  the  statute  does  not  '•*»'"''*™ 
execute,  and  which  is  consequently  a  mere  trust.     It  is 
therefore  necessary  to  appoint  immediately  to  the  person 
intended  to  take,  and  not  to  some  other  person  to  his  use, 
unless  it  is  desired  that  he  should  not  have  the  legal 
estate  {c).    But  in  the  case  of  a  mere  common  law  autho- 
rity, as  in  the  case  of  a  power  given  by  will  without  the 
intervention  of  uses,  an  appointment,  by  virtue  of  such  a 
power,  to  a  person  to  certain  uses,  would  not  of  itself  vest 
the  l^al  estate  in  him,  but  the  legal  estate  would  vest 
either  in  the  immediate  appointee  or  in  the  person  to 
whose  use  the  appointment  was  made,  as  would  best 
effectuate  the  intention  of  the  parties  (d).    2150. 

Where  a  deed  of  appointment  is  required  by  a  Court  of  J^^!^?S- 
Equity,  or,  as  it  would  seem,  by  the  instrument  creating  ^t'^^.j 
the  power,  to  be  executed  within  a  limited  time,  an  irre-  '"°^'' 
vocable  appointment  must  be  made  within  that  time :  sn 
a[>poiDtment  with  power  of  revocation  is  not  a  proper 
compliance  with  the  requisition  (e).    2161. 

An  appointment  in  pursuance  of  a  power  under  tfae|i°"'*»>^ 
Statute  of  Uses  operates  under  that  statute,  not  as  a  con-  »P"»t» 
veyance  of  the  land,  but  as  a  substitution  of  a  new  use  in 
the  place  of  a  formei*  one  (/).     Although  estates  arising  emuub 

(a)  1  Sngd,  Pow,  330—1.  (rf)  Sea  I  8ngd.Pow.238— 9,  242. 

[*)    Sir  J.  RomiUy,  U.  R.,   in  («)  Piper  v,  Piper,  3  My.  k  K, 

Morrii  t.  Wright,  U  Besv.  Sai,  169. 

(e)  1  Sngd.   Pow.  229,  233—9,  -     .      - 

342  i  Co.  Litt.  271  b,  n.  (1),  yiL  1. 
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^Vs  I'b^'  fi^m  'lifi  execution  of  powers  owe  their  commencement 

.i.Hui«l~  ^  '^^  ^^^^  ^^  appointment,  yet  the  appointee  under  the 

IS^ti^I^twi  power  does  not  derive  hb  title  from  the  appointor,  or  out 

■tniD^Mt     of  the  estate  whereof  the  appointor  is  seised,  but  comes  in 

'[Swo'"*       directly  under  the  conveyance  by  which  the  power  was 

created ;  and  the  uses  created  by  the  appointment  precede 

the  uses  limited  by  the  original  conveyance,  just  as  if  the 

estate  created  by  the  appointment   had  h^u  actually 

limited  in  such  original  conveyance  (a).    But  the  rule  does 

not  apply  so  as  to  make  the  interest  appointed  vest  by 

relation  from  the  time  of  the  limitation  of  the  power  {0). 

Nor  does  the  rule  apply  so  aa  to  render  an  interest  void, 

like  a  remainder,  because  the  particular  estate  determined 

before  the  power  arose  (c).     S16S. 

"  All  ui«  Where  portions  of  a  fund  are  appointed,  and  then  "  all 

dB™"^'     ^^^  '^^^ '  '*'"  "  rentwunder,"  it  should  be  expressed  whether 

fund.  ^jg  jg  (^  include  shares  of  appointees  which  may  lapse,  or 

only  the  balance  of  the  fund  (d).    2153. 

[If  a  general  testamentary  power  of  appointment  over 
real  or  personal  estate  is  given  to  a  person  with  a  gift 
over  in  case  Such  person  should  die  without  any  will,  and 
such  pei^n  by  will  appoints  the  estate  to  a  trustee  for  a 
devisee  or  legatee,  but  the  trust  lapses  by  reason  of  the 
death  of  the  devisee  or  legatee  in  the  lifetime  of  the  ap- 
pointor ;  then  the  estate  appointed  does  not  go  under 
the  gift  over  contained  in  the  settlement  creating  the 
power,  but  becomes  in  effect  pwl  of  the  general  estate  of 
the  appointor.  The  power  of  appointment  is  equivaleot 
to  property,  and  the  trust  results  in  favour  of  the  ap- 
pointor who  created  it  (e).]     2163a. 

(a)  4  CniiBe  T.  32,  c,  16.  5  7fi  ;  2 
tiugd.  Pow.  22  ;  Co.  Litt.  371  b,  n, 

(i),  vU.  2  ;  2  Walk.  Cony.  3iii  eti.  Johns.  199. 
b;  PkbI.  161.  (r)  In  re  Van  Hagau,   Sperling 

(*)  2  Sugd.  Pow.  23  ;  Ci..  Lilt.  v.  Rockfort,  L.  R.  16  Ch.  D.  (Ap.) 

271  b,  n.  (1),  Tii.  2.  18. 
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Where  a  testator  having  a  power  of  appointing  a  "caVsillk' 
share  of  a  fund  appoints  the  ahare  to  an  object  of  the 
power  upon  the  happening  of  a  particular  event,  the 
appointment  caniea  with  it  all  the  intermediate  accretions 
of  that  ehare,  whether  in  the  shape  of  income  or  other- 
wise (a).     S163b. 

SEcnON  VII. 
Of  Leases  under  Powers. 

As  all  leases  (except  under  the  Leases  and  Sales  of  rT.iii.T.i_;. 
Settled  Estates  Act.  [or  the  Settled  Estates  Act,  1877,  or  ^_'|^'" 
the  Settled  Und  Act,  1882]),  granted  by  tenants  for  life  »'""«"^ 
out  of  their  own  interest  determine  by  their  death,  powers  SSi^  ^w 
are  often  inserted  in  modem  settlements   enabling   the  '^*' 
tenants  for  life  to  grant  leases,  to  be  valid  against  the 
penfons  in  remainder  and  reversion.     2164. 

But,  lest  the  tenants  for  life  should  exert  these  powers  R-ithciiniu 
to  the  prejudice  of  the  persons  in  remainder  or  reversion,  i^mj 
they  are  in  general  restrained  by  the  words  of  the  power  Jgl^"'' '" 
trom  making  leases,  except  on  certain  conditions,  by  which 
they  are  obliged  to  secure  the  same  advantages  to  those 
who  may  succeed  to  the  estate  as  to  themselves.  It  has 
therefore  been  long  settled,  that  the  restrictive  parts  of 
these  powers  shall  be  construed  strictly  against  the  tenant 
for  life,  and  in  favour  of  the  remainderman  and  rever- 
sioner; because  the  conditions  on  which  powers  of  this 
kind  are  given  are  inserted  with  a  view  to  their  inter- 
est (b).  The  instruments  by  which  leasing  powers  are 
executed  are  construed  more  strictly  than  other  deeds 
of  ap[>ointment.  For  it  being  expressly  required  that 
tenants  for  life  should  execute  their  powers  of  leasing  in 
a  particular  manner,  that  becomes  a  condition  precedent; 
and  if  all  the  circumstances  required  by  the  power  are 
not  strictly  followed,  the  power  is  held  to  be  totally 
(d)  Ltag  T.  Ott»de\  L.E.I6Ch.  D.6S1.    (d) 4  Cruise T. 92, c  16,  $1, 2. 
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'cb 's  I'r~'  UDexecuted.     So  that,  if  s  usual  covenant  is  omitted,  ur 
if  an  unusual  or  improper  covenant  is  inserted  in  a  lease 
under  a  power,  the  lease  is  thereby  void  in  its  creation, 
and  not  the  covenant  only ;  and,  prior  to  the  stat.  12  fc 
13  Vict.  c.  26,  s.  3,  and  13  Vict.  c.  17,  a.  2  (a),  no  accept- 
ance of  rent  or  other  act  by  the  person  in  remainder  or 
reversion  would  operate  as  a  confirmation  of  it  (h).  2166. 
Power,  lo        A  power  in  a  bargain  and  sale,  to  lease  to  any  man  in- 
wgMniuui  definitely  (although  for  a  valuable  eoosideration),  and  not 
SS''«dMd.  ***  *  person  from  whom  a  valuable  consideration  moved  at 
the  time  of  the  execution  of  the  deed,  is  void.    And  so,  a 
power  in  a  covenant  to  stand  seised,  to  lease  to  any  one 
indefinitely,  and  not  to  a  person  named  in  the  deed  and 
also  within  the  consideration  of  blood  or  marriage,  is 
void(c).     2166. 
tesS^^iSd      ■*■  pow^i"  of  leasing  may  be  exercised  toties  quoties  (d). 
^      2167. 

I,  Usual  Restrictions. 

The  restrictions  which  are  usually  annexed  to  leasing 
powers  relate  to,  1.  The  instrument  by  which  the  power  is 
to  be  executed.  2.  The  lands  to  be  let.  3.  The  time  when 
the  lease  is  to  commence.  4.  Its  duration  6.  The  reser- 
vation. 6.  The  clauses  and  covenants  required  to  bo 
inserted  in  such  leases  (e).     2168. 

1.  Irtatrumeftt  by  which  the  Power  is  to  be  executed. 

iiutnuDwt       A  leasing  power  is  generally  required  to  be  executed  by 

qulnd  "'    deed,  sealed  and  delivered  in  the  presence  of  and  attested 

by  two  or  more  witnesses.     It  is  also  usually  required 

that  the   tenant   should   execute  a  counterpart  of  such 

indenture  if).    2169. 

(o)  6ee  iDfra,  par.  1276— 1282.  t  Byth.  by  SwL-et,  676. 
(*)  4  Cnuee  T.  32,  c   13,  §  3,  {k)  2  Bugd.  Pow.  312. 

61.  SB.  (e)  *  CniiseT.32,o.l5,  j4. 

(OlSugd.  Pow.lB8~-8;3JiuTn.  (/)  4  Cndae  T.  32,  c  16,  §  6 
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A  power  to  make  leases  for  life  or  yeain  cannot  be  'J;I";l'j!' 
exercised  by  letter  of  attorney ;  for  delegatus  non  potest  [^^^J^ 
delegare  {a).     8160.  iS^. 

2.  Lands  to  be  Let. 

In  many  cases,  powers  of  leasing  are  restrained  to  lands  \f^" 
which  have  been  usually  demised  to  farmers,  in  order  to  'i™'*^" 
prevent  the  tenant  for  life  from  leasing  the  mansion  house, 
gardens,  pleasure  grounds,  park,  or  other  parts  of  the  land 
usually  occupied  by  the  proprietors  of  the  estate,  and 
deemed  necessary  to  the  dignity  of  the  family  Q)).  Where 
a  power  extends  to  lands  Uiat  have  been  usually  let,  lands 
which  have  been  twice  or  thrice  letu^  within  the  power; 
and  so  are  lands  which  have  been  in  lease  for  a  very  long 
term,  say  ninety-nine  years,  though  it  has  recently  ex- 
pired (c).  With  this  exception,  lands  which  have  been 
only  once  let  do  not  fall  within  the  description  of  lands 
usually  let :  for  usus  fit  ex  iteratis  actibus.  And  lands  not 
demised  for  the  space  of  twenty-one  years  previous  to  the 
making  of  a  lease  under  a  power,  are  not  considered  as 
lands  usually  let  (d).     2161. 

Where  there  is  a  power  of  leasing  any  part  of  premises  J^i^ 
usually  so  leased,  reserving  the  ancient  and  accustomed  ^^^, 
rents,  two  tenements  which  had  previously  been  leased 
separately  may  be  leased  tt^ether  under  a  single  demise, 
if  the  rents  reserved  are  in  proper  proportion  (e).     216S. 

Lands  comprised  in  a  power  may  be,  and  frequently  are, 
demised  in  tbe  same  lease  with  lands  not  comprised  in  the 
power.  But  in  such  a  case  there  should  be  several  demises 
with  distinct  reservations  (/).  Joining,  at  an  entire  rent, 
even  though   it  be  a  proportionately  larger  rent,  pre- 

(o>  1  Jftnn.  k  Bjth.  by  Sweet,  (rf)  4  Cruise  T.  32,  c  16,  f  8,  9. 

429  ;  1  Sogd.  Pow.  213.  0  )  Dor  d.  Earl  of  £gremmt  v. 

(i)  4  CruiBe  T.  32,  c.  16,  §  7.  William;  11  AA.  k  E.  (N.  8.)  688. 

(e>  See  2  Sngd.  Pow.  317—319 ;  (/)  2  8ugd,  Pow.  417. 
1  UruiM  T.  32,  c.  16,  §  8,  9. 
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^ify^T,'  mises  within  a.  power  of  leasing  at  the  accustomed  rent, 
""  with  other  premises  not  within  the  power,  is  fatal  to  the 
lease  (a).    2163. 

3,  Commencement  of  the.  Lease. 
Where  a  power  is  to  grant  leases  in  possession,  a  lease 
in  futuro  ia  void  at  law  and  in  equity,  even  though  it 
commences  only  a  day  after  the  date  of  the  deed  creating 
it(&).     2164. 
uue.in  Id  one  sense,  as  opposed  to  a  lease  in  possession,  that  is 

said  to  be  a  lease  in  reversion  which  commences  at  a  future 
day.  But  in  powers,  the  usual  construction  of  the  term 
lease  in  reversion  as  opposed  to  a  lease  in  possession,  is  a 
lease  to  commence  aiWr  the  end  of  (he  present  interest  in 
being  (c).  Even  though  a  power  to  lease  be  general,  with- 
out expressing  that  the  leases  shall  be  in  possession,  leases 
in  possession  only  are  authorised  {&).  Under  a  power  to 
make  leases  in  reversion  as  well  as  in  possession,  the  donee 
cannot  make  a  lease  in  possession  and  another  lease  in 
reversion  of  the  same  land  (e).  And  in  the  case  of  a  lease 
of  the  reversion,  there  should  not  be  an  interval  between 
the  former  lease  and  the  lease  of  the  reversion  (/).   2166. 

4.  Duration  of  the  Lease. 
LwHfur  The  usual  practice  is  to  restrain  tenants  for  life  from 
jtm.  making  leases  for  a  longer  term  than  twenty-one  years, 
except  in  those  counties  where  lands  are  usually  let  for 
lives  (jg).  Under  a  power  to  lease  for  a  term  not  exceeding 
twenty-one  years,  a  lease  may  be  made  for  that  period, 
determinable,  at  the  option  of  the  lessee,  at  the  end  of  the 
first  seven  or  fourteen  years  {h).     2166. 

Co)  Doe  d,  Jlari  of  Egremont  i.      T.  32,  o.  16,  §  21. 
^\eiu,  6  Ad.  J;  E.  (K.  &)  20S.  (e)  2  Sugd.  Fow.  S5S. 

(»)  2  8ugd.  Pow.  361, 363.  (/)  2  Sugd.  Pow.  359. 

(r)  2  Sngd.  Pow.  343—4;  4  Cruise  (3)  4  CniiBc  T.  82,  c.  16,  §  43. 

T.  32,  c.  1:.,  §21,40.  (A)jSau'0r<i»v.JfiWofli,4DM«. 

(rf)  2  Sugd.  Fow.  346  i  4  CraiBe      606. 
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The  UBual  power  of  leasing  for  lives  authorises  a  lease  ^"J'V^" 
for  lives  in  esse,  and   for  concurrent  lives  only  (a).     A  (^^__,^ 
power  to  make  leases  foi'  two  or  more  lives  authorises  a  "'"■ 
lease  for  a  less  number  of  lives,  or  for  the  same  number 
of  lives  and  the  life  of  the  survivor  (b).     2167. 

6.   The  Reservation. 

The  word  "  rent,"  in  powers  of  leasing,  may  mean  any  JJ^"^^ 
return  or  equivalent  adapted  to  the  nature  of  the  subject 
demised.     So  that,  upon  &  lease  of  mines,  a  due  proportion 
of  the  produce  may  be  reserved  as  a  rent  (c),     2168. 

Where  the  usual  or  ancient  rent  is  to  be  reserved,  ^^^^^ 
generally  the  usual  way  of  reserving  it  must  be  followed,  '"''^ 
But  where  merely  the  best  yearly  rent  is  required  to  be 
reserved,  it  may  be  made  payable  quarterly  or  half-yearly. 
The  word  yearly  in  such  powers  denotes,  not  that  the 
payment  is  to  be  made  only  once  a  year,  but  that  it  is  to 
be  made  in  each  successive  year  (d).    2169. 

If  "  the  best  improved  rents  "  or  "  the  ancient  accuB-  itunruiut} 
tomed  rents  "  are  reserved,  the  lease  is  void  on  account  of  thUw. 
the  uncertainty  as  to  the  amount  of  the  rent  (e).     2170. 

6.  Conditions  and  Covenants. 
By  the  stat  32  Hen.  8,  c.  34,  grantees  and  assignees  anui« 
of  reversions,  their  heirs,  successors,  executors,  adminis- 1;^^"' 
trators  and  assigns  may  have  the  same  benefit  of  con-  ^)J^^ 
ditions  and  covenants  ag^nst  the  lessees,  their  executors,  ^d  a>v^° 
administrators  and   assigns,   as   the  lessors  or  grantors 
themselves  or  their  heirs  and  successors  might  have  had.  <^™y^. 
And  the  covenants  entered  into  by  a  lessee  with  a  tenant  ^^*,^ 
for  life,  the  donee  of  the  power,  his  heits  and  assigns,  will  "'JJ^'I' 
enure  to  the  remainderman,  who  is  considered  to  be  an  ^•™*^ 

(d)  2  Sugd.  Pow.  329,  340.  (i)  2  Sugd.  Pow.  403 — (06. 
(ft)  2  8i^.  Pow.  339,  341.  (e)  3  Sugd.  Fow.  4U,  416. 
(c>  2  Bogd.  Pow.  402. 
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^'.'s  It!'  ^-^ignee  withiD  the  meaaing  of  that  statute,  an  being  an 
afifiignee  of  the  eetcUe  out  of  which  the  lease  was  created 
(a).     2171. 

This  statute  only  applies  to  contracts  under  seal  (A). 
2172. 

"Utiui  Where  a  power  of  leasing  provides  that  the  lease  shall 

contaia  all  "  usual  and  reasonable  covenants,''  the  general 
rule  is  to  determine  the  question  "  what  are  usual  cove- 
nants" by  reference  to  the  lease  in  existence  at  the  date 
of  the  povirer  (c).    2173. 

Where  a  power  of  leasing  requires  that  the  usual  cove- 
nants shall  be  inserted  in  the  lease,  with  a  condition  of 
re-entiy  "  for  non-[>erfonnance  of  the  covenants  therein  to 
he  contained,"  and  the  lease  contains  a  general  covenant 
to  repair  and  keep  in  repair,  but,  by  the  clause  of  re- 
entry, the  right  to  re-enter  is  not,  in  general  terms,  in 
case  tbe  lessee  shall  not  repair,  but  in  case  the  lessee 
shall  not  repair  "  within  six  calendar  months  next  after 
notice ; "  in  such  case  tbe  lease  is  not  in  compliance  with 
the  power  (d).     2174. 

II.  ItetieJ'  agaimt  the  defectite  Execution  of  Powers 
of  Leasing. 
Bqoiubiii         In   some   cases,  where   tbe  forms  prescribed    by  the 
power  have  not  been  observed,  equity  will  relieve  in 
fikvour  of  a  lessee,  if  he  is  in  the  nature  of  a  purchaser  {«). 
2176. 
tutauaj         hy  the  stat.  12  &  13  Vict.  c.  2ti  (/),  a  2, "  where,  in  the 
LmmIu-     intended  exercise  of  any  such  power  of  leasmg  as  afore- 

(a)  2  Sugd.  Pow.  461—2.  (r)  2  SugU.  Pow.  138. 

(*)  Smith  Y.  Eggittgtoa,  L.  R.  U  (/)  By  8.  1,  "  person  "  sball  in- 

C.  F.  116.  elude   corpontioDB  aggr^ate  and 

(c)  Dee  d.  Earl  of  Egremant  v.  sole,  udIcsb  thero  be  something  in 

Strphent,  6  Ad.  &  E.  (N.  H.)  208.  the  context  couttary  ;o  stieh  con- 

(<f)  Di>f  d.  Earl  of  Egrcsiimt  v.  structiou. 
SHTTougk,  6  Ad.  <[  E.  (K.  S.)  229. 
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said,   whether  derived  under  ao  Act  of  Parliament  or '^;,"|' J"- 
under  any  instrument  lawfully  creatiDg  such  power,  a  ^^^  ^^^ 
lease  has  been  or  shall  hereafter  be  granted,  which  is,  by  ^,^^^ 
reason  of  the  non-observance  or  omission  of  some  con-  tobs<i^2 
dition  or  restriction,  or  by  reason  of  any  other  deviation  '^7'^ 
from  the  terms  of  such  power,  invalid  as  against  the  j;|,^'5^„ 
person  entitled,  after  the  determination  of  the   intet'est  ^dtrtiie 
of  the  person   granting  such  lease,  to  the  reversioo,  or  '"*'"' 
against  other  the  person  who,  subject  to  any  lease  law- 
fully granted  under  such  power,  would  have  been  entitled 
to  the  hereditaments  comprised  in  such  lease,  such  lease, 
in  case  the  same  have  been  made  bona  fide,  and  the  lessee 
named  therein,  his  heirs,  executors,  administrators,  or 
assigns  (as  the  case  may  require),  have  entered  there- 
under, shall  be  considered  in  equity  as  a  contract  for  a 
grant,  at  the  request  of  a  lessee,  his  heirs,   executors, 
administrators,  or  assigns  (as  the  case  may  require),  of  a 
valid  lease  under  such   power,  to  the  like  purport  and 
effect  as  such  invalid  lease  as  aforesaid,  save  so  far  as  any 
variation  may  be  necessary  in  order  to  comply  with  the 
terms  of  such  power ;  and  all  persons  who  would  have 
been  bound  by  a  lease  lawfully  granted  under  such  power 
shall   be  bound  in  equity  by  such  contract :  Provided 
always,  that  no  lessee  under  any  such  invalid  lease  as  proTi» 
aforesaid,  his  heirs,  executors,  administrators,  or  assigns,  pJJUJ"" 
shall  be  entitled  by  virtue  of  any  such  equitable  contract  J;^^'*'" 
as  aforesaid  to  obtain  any  variation  of  such  lease,  where 
the  persons  who  would  have  been  bound  by  such  contract 
are   willing  to  confirm  such  lease   without   variation." 
2176. 

By  s.  3,  "  the  acceptance  of  rent  under  any  such  invalid  i'^JEfJ^be 
lease  as  aforesaid  shall,  as  against  the  person  so  accept-  ^^^ 
ing  the  same,  be  deemed  a  confirmation  of  such  lease."  *'™' 
2177. 

By   H.    4,   "  where   a  lease  granted   in   the   intended  ^""^ 


iDi.  Google 


878  OF  LEASES   UNDER  POWERS. 

'^'LI't^  exercise  of  any  sucli  power  of  leasing  aa  aforesud  ia 
j^^j^  ^~  invalid  by  reason  that  at  the  time  of  the  granting  thereof 
f£j4ofmv  ^^^  person  granting  the  same  could  not  lawfully  grant 
Tiudiitiia  such  lease,  but  the  estate  of  such  person  in  the  heredita- 
tiims  in  tbi  ments  comprised  in  such  lease  shall  have  continued  after 

ovuanhip  ^ 

t^'wtasn    ^^^  time  when  such  or  the  like  lease  might  have  been 
w^'     granted  by  him  in  the  lawful  exercise  of  such  power,  then 
f^'  "^  *  and  in  every  such  case  such  lease  shall  take  effect  and  be 
as  valid  as  if  (he  same  had  been  granted  at  such  last- 
mentioned  time,  and  all  the  provisions  herein  contuned 
shall  apply  to  every  such  lease."    2178. 
JJI^iSi?        By  8.  5,  "  when  a  valid  power  of  leasing  is  vested  in 
H^iHo?>  or  may  be  exercised  by  a  person  granting  a  lease,  and 
''°**''        such  lease  (by  reason  of  the  determination  of  the  estate 
or  interest  of  such  person  or  otherwise)  cannot  have  effect 
and  continuance   according    to    the   terms   thereof,  in- 
dependently of  such  power,  such  lease  shall,  for  the 
purposes  of  this  Act,  be  deemed  to  be  granted  in  the 
intended  exercise  of  such  power,  although  such  powet 
be  not  referred  to  in  such  lease."     2178. 
Sling  of         By  a.  6,  "  nothing  in  this  Act  contained  shall  extend 
theiw^    or  be  construed  to  prejudice  or  take  away  any  right  of 
imntafor     action  or  other  tight  or  remedy  to  which,  but  for  the 
<|i^^^-  passing  of  this  Act,  the  lessee  named  in  any  such  lease  as 
aforesaid,  his  heirs,  executora,  administrators,  or  assigns, 
ipould  or  might  have  been  entitled,  under  or  by  virtue 
if  any  covenant  for  title  or  quiet  eojoyment  contained 
in  such  lease  on  the  part  of  the  person  granting  the 
lame,  or  to  prejudice  or  take  away  any  light  of  re-entry 
ir  other  right  or  remedy  to  which,  but  for  the  passing  of 
this  Act,  the  person  granting  auch  lease,  his  heirs,  execu- 
tors, administrators,  or  assigns,  or  other  the  person  for 
the  time  being  entitled  to  the  reversion  expectant  on  the 
letermination  of  such  lease,  would  or  might  have  been 
entitled,  for  or  by  reason  of  any  breach  of  the  covenants, 
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the  part  of  the  lessee,  I 

or  asaigDS,  to  be  observed  and  performed."    2180. 

By  3.  7,  "  this  Act  shall  not  extend  to  any  lease  by  an  a«  not  to 
ecclesiaatical  corporation  or  spiritual  person,  or  to  any™^ 
lease  of  the  possessions  of  any  college,  hospital,  or  chari> 
table  foundation,  or  to  any  lease  where,  before  the  passing 
i>f  this  Act,  the  hereditaments  comprised  in  such  lease' 
have  been  surrendered  or  relinquished,  or  recovered  ad- 
versely, by  reason  of  the  invalidity  thereof,  or  there  has 
been  any  judgment  or  decree  in  any  action  or  suit  con- 
cerning the  validity  of  such  lease,"  etc.    2181. 

By  the  stat.  12  &>  13  Vict  c,  110,  the  operation  of  this 
Act  was  suspended  till  the  1st  of  June,  1850.     And  by 
the  Stat.  13  Vict.  c.  17,  the  3rd  section  of  the  12  &,  13 
Vict.  c.  26  was  repealed.    And  by  s.  2,  "  where,  upon  or  whm  ttw 
before  the  acceptance  of  rent   under  any  such  invalid  S^Jj^L 
lease,  as  in  the  stud   first- recited  Act  mentioned,   any  ^^j^^ 
receipt,  memorandum,  or  note  in  writing,  confirming  such  l^^^lMri 
lease,  is  signed  by  the  person  accepting  such  rent,  orcommii*. 
some  other  person  by  him  thereunto  lawfully  authorised, 
such  acceptance  shall,  as  against  the  person  so  accepting 
such  rent,  be  deemed  a  contirmatiiun  of  such  lease."  2182. 

By  s.  3, "  whore  during  the  continuance  of  the  possession  wbs» 
taken  under  such  invalid  lease,  as  in  the  said  first-recited  UBHisand 
Act  mentioned,  the  person  for  the  time  being  entitled  (sub-  ^^^- 
ject  to  such  possession  as  aforesaid)  to  the  hereditaments  Sl^u™' 
comprised  in  such  lease,  or  to  the  possession  or  the  receipt 
of  the  rents  and  profits  thereof,  is  able  to  confirm  such 
lease  without  variation,  the  lessee,  his  heirs,  executors,  or 
administrators  (as  the  case  may  require),  ur  any  person 
who  would  have  been  bound  by  the  lease  if  the  same  bad 
been  valid,  shall,  upon  the  request  of  the  person  so  able 
to  confirm  the  same,  be  bound  to  accept  a  coufirmatioir 
accordingly;  and  such  confirmation  may  be  by  memo- 
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^''sil'T^  '^^D'^uiii  or  note  in  writing,  signed  by  the  person  con- 

firming  and  accepting  respectively,   or  by   some  other 

persons  by  them  respectively  thereunto  lawfully  autho- 
rised ;  and,  after  confirmation  and  acceptance  of  confirma- 
tion, such  lease  shall  be  valid,  and  shall  be  deemed  to 
have  had  from  the  granting  thereof  the  same  effect  as 
if  the  same  had  been  originally  valid."    2183. 


Section  VIII. 


Of  Assurances  under  the  Act  for  the  Abolition  of  Fines 

and  liecoseriea  (a), 

I.  Assurances  by  Persons  liable  after  the  Slai  of  December  ^ 

1833,  to  leny  a  Fine  or  suffer  a  Recocenf, 
ftjiii-T.w,      By  the  Stat.  3  &  4  Will.  4,  c  74,  a.  3,  persons  liable 

after  the  31st  December,  1833,  to  levy  fines  or  recoveries, 

or  to  procure  the  same  to  be  levied  or  suffered,  shall  effect 
such  of  the  intended  purposes  as  can  be  so  effected,  by  a 
disposition  under  the  Act,  and  such  of  them  ae  cannot  be 
so  effected,  by  a  deed  which  shall  purport  to  be  intended 
to  have,  and  which  shall  accordingly  have,  the  same 
operation  as  a  fine  or  recovery.     2184. 

II.  Disposition  of  Freehold  Lands  by  Tenants  in  Tail, 
Issue  in  Tail,  and  Persons  entitled  to  Base  Fees  in 
general. 

grt^  By  the  Stat  3  &  4  Will.  4,  c.  74,  a.  15,  "after  the 

^^^      31st  day  of  December,  1833,  every  actual  tenant  iu  tail, 
^■JSSSii    whether  in  possession,  remainder,  contingency,  or  other- 
'*°^'         wise,  may  dispose  of  for  an  estate  in  fee  simple  absolute, 
or  for  any  less  estate,  the  lands  entailed,  as  against  all 

(a)  This  Act  being  so  lengthy, 
and  being  in  the  posaession  of  every 
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jiersoDfi  cUuming  the  lands  entailed  by  force  of  any  estate  ^"J;  ^'g^- 
tail  which  shall  be  vested  in  or  might  be  claimed  by,  or 
which  but  for  some  previous  Act  would  have  been  vested 
in  or  might  have  been  claimed  by,  the  person  making  the 
disposition,  at  the  time  of  his  making  the  same,  and  abo 
as  agwnst  all  persons  whose  estates  are  to  take  effect 
aftei-  the  determination  or  in.  defeasance  of  any  such 
estate  taiL"     2186. 

But,  1.  By  B.  16,  this  power  of  disposition  as  to  lauds  Bx«i>ti<«> 
of  which  a  woman  is  tenant  in  tail  within  the  staL  11  ^JJJ^' 
Hen.  7,  c  20,  under  a  settlement  prior  to  the  stat,  3  &  4  ^viaoM 
Will.  4,  a  74,  cannot  be  exercised  by  her,  except  with 
such  assent  as,  if  this  Act  had  not  been  passed,  would, 
under  the  provisions  of  the  Act  of  Hen.  7,  have   ren- 
dered   valid   a    fine    or    common    recovery    levied    or 
suffered  by  her  of  such  lands.     2,  By  a  18,  the  power  ^^^'^ 
of  disposition   does   not    extend    to   tenants   of  estates  J^}^?"'"'" 
tail  who  by  any  Act  are  restrained  from  barring  their  Si^hiriLg 
estates   tail,   or  to  tenants  in    tcul   after  possibility  ofuii, «»] 
issue  extinct.     3.  By  s.  20,  a  person  cannot  dispose  of'*'''^J 
any  lands  entailed  in  respect  of  any  expectant  interest  J^^^ 
which  he  may  have  as  issue  inheritable  to  any  estate  tail  ^'^^, 
therein.     2186.  *"""■ 

By  8.  19,  after  the  Slst  day  of  December.  1833,  where  Bn.buug 
an  estate  tail  in  any  lands  is  barred  and  converted  into  a  v^v 
base  fee,  the  person  who  would  otherwise  have  been  actual  '^^  ""^ 
tenant  in  taU  of  the  same  lands,  shall  have  full  power  to 
dispose  of  such  lands,  as  against  all  peisons  whose  estates 
are  to  take  effect  after  the  determination  or  in  defeasance 
of  tlic  base  fee,  so  as  to  enlarge  the  base  fee  into  a  fee 
simple  absoluta     2187. 

By  s.  21,  if  a  tenant  in  tail  of  lands  makes  a  disposition  i>i>p«iu»u 
of  the  same  under  this  Act,  by  way  of  mortgage,  or  for  {J„^''"' 
any  other  limited   purpose,   such  disposition  is  to  the  pot™- 
extent  of  tbe  estate  thereby  created,  an  absolute  bar  to 

VOL.  u.  L 
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'cH.'a.T.'s!**!'  persons  as  against  whom  such  disposition  is  by  this 

'  Act  authorised  to  be  made.     2188. 
Si^^«       By  8.  22,  if  at  the  time  when  there  is  a  tenant  in  tail 
u>api)oini«d.  Qf  lands  under  a  settlement,  there  is  aubsistinc,  in  the 

OfflieMl  '  J. 

""^  same  lands   under  me  same  settlement,  any  estate  for 

years  determinable  on  the  dropping  of  a  life  or  lives, 
or  any  greater  estate  (not  being  an  estate  for  years), 
prior  to  the  estate  tail,  the  owner  of  such  prior  estate, 
or  the  Srat  of  such  prior  estates,  if  more  than  one,  then 
subsisting  under  the  same  settlement,  or  who  would  have 
been  so  if  no  absolute  disposition  thereof  had  been  made, 
shall  be  the  protector  of  the  settlement  (a),  althotigh  the 
same  may  have  been  charged  or  incumbered  or  absolutely 
disposed  of;  and  an  estate  by  the  curtesy,  in  respect  of 
the  estate  tail,  or  of  any  prior  estate  created  by  the  same 
settlement,  is  to  be  deemed  a  prior  estate  under  the  same 
settlement  within  the  meaning ;  and  an  estate  by  way  of 
resulting  use  or  trust  to  or  for  the  settlor  is  deemed  an 
estate  under  the  same  settlement.  2189. 
2||;^2^  By  ^  23'  where  two  or  more  persons  are  owners  of  a 
putuwuen.  ppiQp  estate,  each  is  the  sole  protector  to  the  extent  of  his 

undivided  share.  2190. 
ftDtertorin  By  8.  24,  where  a  married  woman  would,  if  single,  be 
tSaSr*  ^^^  protector  of  a  settlement,  she  and  her  husband  tt^ther 
are  the  protector  of  such  settlement;  but  if  such  prior 
estate  has  by  such  settlement  been  settled,  or  agreed  or 
directed  to  be  settled,  to  her  separate  use,  she  aloue  ia 
protector  of  such  settlement.  2191. 
Pjj^j^ho  By  SB.  27,  31,  no  woman,  in  respect  of  her  dower,  and 
(except  in  the  case  of  a  bare  trustee  under  a  settlement 
made  on  or  before  the  31st  day  of  December,  1833,  who 
would  have  been  the  proper  person  to  make  a  tenant  to 
the  writ  for  suffering  a  common  recovery  to  bar  an  estate 
tail),  no  bare  trustee,  heir,  executor,  administrator,  or 
(a)  Sx  Inrt  Dti4*iia'i  Qmtraet,  L.  E.  &  Cb.  D.  (Ap.)  62S. 
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assigD,  is  the  protector.  And  by  s.  28,  where  under  any  ^"J;!'^' 
settlement  there  is  more  than  one  estate  prior  to  an  estate 
tail,  and  the  owner  of  any  prior  estate  is  excluded  from 
being  Uie  protector,  the  person  (if  any)  who,  if  such 
estate  did  not  exist,  would  be  the  protector,  shall  be  such 
pi-otector.    2192. 

By  i  29,  where  on  or  before  the  Slat  day  of  December,  ^»'**''{" 
1833,  an  estate  under  a  settlement  has  been  disposed  of,  J^SSdof 
the  person  who  in  respect  of  such  estate  would  have  been  OT™!r* 
the  proper  person  to  have  made  the  tenant  to  the  writ  of  «  »tw^ 
entry  or  other  writ  for  suffering  a  common  recovery  of  the  i>«nni>w 
lands  entailed  by  such  settlement,  is  the  protector.    And 
by  8. 30,  where  any  person  who,  on  or  before  the  Slst  day 
of  December,  1833,  disposed  of  a  remainder  or  reversion 
in  fee  in  any  lands,  or  created  any  estate  out  of  such 
remainder  or  reversion,  would  otherwise  have  been  the 
protector,  and  thereby  be  enabled  to  concur  in  the  barring 
of  such  remainder  or  reversion,  the  person  who  would 
have  been  the  proper  person  to  have  made  the  tenant 
to  tte  writ  of  entry  or  other  writ  for  suffering  a  common 
recovery  of  such  land,  is  the  protector.    2193. 

Section  32  gives  power  to  any  settlor  to  appoint  any  Pmnrto 
person  or  persons  the  protector  and  to  perpetuate  the  protec-  !!"««*«. 
torship.  The  number  of  persons  to  compose  the  protector 
is  not  to  exceed  three.  Every  deed  whereby  a  protector  is 
appointed  or  reUnquiahes  his  office,  is  to  be  void,  unless 
inrolled  in  Chancery  within  six  months.  On  the  death  of 
one  of  two  or  more  protectors,  the  office  of  protector  sur- 
vives to  the  other  or  others  (a).    2194. 

By  a  33,  if  any  person,  protector  of  a  settlement,  is  whsn  tba 
lunatic,  idiot,  or  of  unsound  mind,  whether  found  such»^™>''* 
by  inquidtion  or  not,  the  Lord  Chancellor  or  other  the  ^^^, 
person  or  pei^one  for  the  time  being  intrusted  by  the 
King's  sign  manual  with  the  care  and  commitment  of  the 
(a)  SM  V.  BOtif,  L.  B.  16  Eq.  178. 
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^u"'  I' &'  custody  of  the  penjonu  and  estates  of  persons  fouDd  lunatic, 
idiot,  and  of  unsound  mind,  is  or  are  the  protector  in  lieu 
of  the  person  who  is  sucli  lunatic  or  idiot,  or  of  unsound 
mind;  or  if  any  person,  protector  of  a  settlement,  is  con- 
victed of  treason  or  felony,  or  if  any  person,  not  being  the 
owner  of  a  prior  estate  under  a  settlement,  is  protector  and 
is  an  infant,  or  if  it  is  uncertain  whether  such  last-men- 
tioned person  is  living  or  dead,  then  the  Court  becomes 
the  protector  in  lieu  of  such  person ;  or  if  any  settlor 
declares  that  the  person  who  would  otlierwise  be  entitled 
to  be  protector  shall  not  be  such  protector  and  does  not 
appoint  any  person  to  be  protector  in  his  stead,  then  the 
Court  becomes    the  protector;  or  if  in  any  other  case 
where  there  is  subsisting  a  prior  estate  sufGclent  to  qualify 
the  owner  thereof  to  be  protector,  there  happens  at  any 
time  to  be  no  protector,  then  the  Court,  while  there  is 
no  such  protector,  and  the  prior  estate  is  subsbting,  is  (he 
protector.    2186. 
Hoj^^,         By  S8.  34  and  35,  where  there  is  a  protector,  his  consent 
^^^     is  to  be  requisite  to  enable  an  actual  tenant  in  tail  tc> 
create  a  lai^er  estate  than  a  base  fee,  or  to  enable  a  person 
to  exercise  the  statutory  power  of  disposition  in  the  case 
of  aba^  fee.     2186. 
^^J^'^'*'      By  s.  36,  the  protector  ia  to  be  subject  to  no  control  or 
h^diicre-   jj^bility  ill  the  exercise  of  his  power  of  consenting.    2187. 
conflnn.-         By  8.  38,  a  voidable  estate  by  a  tenant  in  tail  in  favour 
HreSeb"  B    ''^ *  purchaser  is  confirmed  by  a  subsequent  disposition  of 
SSoSti^  such  tenant  in  tail  imder  the  Act,  but  not  against  a  pur- 
chaser without  notice.    2188. 
Eiiiargu.  By  s.  39,  base  fees,  when  united  with  the  immediate 

Sl3Sn''Si3l  reversions,  are  enlai-ged,  instead  of  being  merged.  2188. 
dMCTTMw-  ^y  ^-  ^'  *  disposition  by  a  tenant  in  tail  is  to  be 
^J^  effected  by  any  description  of  deed  used  to  pas.s  the  legal 

{y^;'^^,  fee,  but  not  by  a  will  or  by  a  contract.  If  the  tenant  in 
^^"^        tail  ia  a  married  woman,  the  disposition  must  be  with  the 
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concurrence  of  her  huBband,  ami  must  be  acknowledged  "^jfj- il!'"' 
by  her.    2S00.  

A  deed  which  is  inoperative  to  convey  by  reason  of 
the  subsequent  disclaimer  of  the  gi-antees,  will  also  be 
inoperative  as  a  mere  disentailing  deed  (a).     2S01. 

By  8.  41,  no  assurance  by  a  tenant  in  tail,  except  ainmimmt 
tease  for  not  more  than  twenty-one  years  at  not  less  than 
five-sixths  of  a  rack  rent,  shall  have  any  operation  under 
the  Act,  unless  inroUed  in  Chancery  within  six  calendar 
months.    2202. 

By  s.  74,  every  deed  required  to  be  inroUed  shall,  when  commiin.^ 
inrolled,  take  effect  in  the  same  manner  as  it  would  have  ^^JiX/ 
done  if  the  inrolment  thereof  had   not   been   required  ''"*" 
except  that  eveiy  such  deed  shall  be  void  against  any 
peiBon  claiming  the  lands  or  money  thereby  disposed  of 
for  valuable  consideration,  under  any  subsequent  deed. 
2203. 

By  B.  42,  the  consent  of  the  protector  must  be  given  by  Proi««OT'. 
the  same  assurance,  or  by  a  prior  or  contemporaneous  deed.  <•■>«  gi**"- 
And  by  ».  43,  if  by  a  distinct  deed,  it  is  to  be  considered  ^"i"^' 
an  unqualified  consent,  unless  he  confines  it  to  a  particular  ^^rnel 
disposition.  And,  in  that  case,  by  s.  46,  it  must  be  inrolled  Jj^[^^""^ 
in  Chancery,  with  or  before  such  assurance.     2204.  d^T^ 

By  s.  44,  tiie  consent  of  a  protector  cannot  be  revoked.  Sj^^ir^ 
2205.  "™  ' 

By  8.  45,  any  married  woman,  being  protector,  may,  ^j™!"*" 
under  this  Act,  in  the  same  manner  as  if  she  were  a  femme  "n™ij" 
sole,  give  her  consent  to  the  disposition  of  a  tenant  in 
tail    2206. 

By  3.  47,  Courts  of  Equity  are  excluded  from  giving  any  ^■^'""^  f* 
effect  to  dispositions  by  tenants  in  tail  or  consents  of  pro-  gjlj!;^''' 
lectors  of  settlements  which  in  Courts  of  Law  would  not  be 
effectual.     2207. 

By  88.  48  and  49,  the  Lord   Chancellor  or  the  Court,  Oon«nt  or 
(fl)  PeofDct  V.  BailUmi,  L.  B.  10  Eq.  17. 
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^^Vs'Ilk'  "^Iii'*  protector  of  a  settlement,  has  the  same  power  to 
u„L(,(j  consent,  and  to  make  such  orders  as  shall  be  thought 
^c™i°'    necessary,  which  are  evidence  of  such  consent ;   and  if 

any  other  person  ia  joint  protector,  the  disposition  is  not 

Talid  without  his  consent.     2208. 


III.  Diaposithns  by   Tenants  in   Tail  and  Owners  of 
Base  Fees  in   Copyholds. 

^  By  s.  50,  all  the  previous  clauses  in  this  Act,  so  br  as 
^  circutn stances  and  the  different  tenures  admit,  apply  to 
'"'  lands  held  by  copy  of  court  roll,  except  that  a  disposition 
by  a  tenant  in  tul  whose  estate  is  an  estate  at  law,  must 
be  made  by  surrender,  and  except  that  a  disposition  by  a 
tenant  in  tail  whose  estate  is  merely  an  estate  in  equity, 
may  be  made  either  by  surrender  or  by  a  deed,  and  ex- 
cept so  far  as  such  clauses  are  otherwise  altered  or  varied 
by  the  clauses  which  follow.  2209. 
r-  But  by  8,  51  it  is  provided,  that,  if  the  consent  of  the 
protector  to  the  disposition  of  lands  held  by  copy  of  court 
roll  is  given  by  deed,  such  deed,  either  at  or  before  the 
time  of  the  surrender,  shall  be  executed  by  the  protector 
and  produced  to  the  lord  of  the  manor,  or  to  his  steward, 
or  to  the  deputy  steward ;  and,  on  the  production  of  the 
deed,  the  lord,  or  steward,  or  deputy  steward,  must,  by 
writing  under  his  hand  indorsed  on  the  deed,  acknowledge 
that  the  same  wan  produced  within  the  time  limited,  and 
must  cause  such  deed,  with  the  indorsement  thereon,  to  be 
entered  on  the  court  rolls  of  the  manor ;  and  after  such 
deed  shall  have  been  so  entered,  the  lord  of  the  manor,  or 
his  steward,  or  the  deputy  steward,  must  indorse  thereon 
a  memorandum  signed  by  him,  testifying  the  entry  of  the 
same  on  the  court  rolls.  2210. 
>^'  Bya  52,if theconsentofthepi'otectorto thedispoeition 
'♦'^  of  lands  held  by  copy  of  court  mil  is  not  given  by  deed. 
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UHeoosent  must  be  given  by  the  protector  to  the  person  '^;,"!,;^'^' 
Wing  the  surrender  by  which  the  dispoaition  is  effected ; 
■od  if  the  surrender  is  made  out  of  court,  it  must  be 
Biprady  stated  in  the  memorandum  of  such  surrender  that 
i&ch  consent  has  been  given,  and  such  memorandum  must 
»*  ^ed  by  the  protector ;  and  the  lord  of  the  manor  of 
whidi  the  lands  are  parcel,  or  his  steward,  or  the  deputy 
stevaid,  must  cause  the  memorandum,  with  such  state- 
ment therein  as  to  the  consent,  to  be  entered  on  the  court 
rolls  of  the  manor;  but  if  the  surrender  is  made  in  court, 
•he  loid  of  the  manor,  or  hia  steward,  or  the  deputy 
stewird,  must  cause  an  entry  of  such  surrender,  con- 
•wung  a  statement  that  such  consent  had  been  given, 
to  be  made  on  the  court  rolls.     2211. 

Byg.  53,  a  tenant  in  tail  of  lands  held  by  copy  of  court  ^'"^j 
"'1,  whose  estate  is  merely  an  estate  in  equity,  may  by  ^|^^- 
wed  dispose  of  such  lands  in  the  same  maimer  as  he  could 
Wedoneif  they  had  been  of  freehold  tenure  ;  and  all  the 
previous  clauaea  in  this  Act,  so  far  as  circumstances  admit, 
apply  to  the  lands  in  respect  of  which  he  avails  himself  of 
thw  power  of  disposition ;  and  the  deed  by  which  it  is 
effected  must  be  entered  on  the  court  rolls  of  the  manor ; 
tnd  if  there  is  a  protector  to  consent  to  the  disposition,  and 
BQeh  protector  gives  his  consent  by  &  distinct  deed,  the 
consent  is  void  unless  the  deed  of  consent  is  executed  by 
the  protector  either  on  or  at  any  time  before  the  day  on 
vhich  the  deed  of  disposition  is  executed  by  the  equitable 
ira&nt  in  tail ;  and  such  deed  of  consent  must  be  entered 
on  the  court  rolls ;  and  it  is  imperative  on  the  lord  of  the 
nunor  or  hissteward,  or  the  deputy  steward,  when  required 
«"  to  do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and 
he  most  indorse  on  each  deed  so  entered  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on  the 
ewut  rolls ;  a  deed  by  which  lands  held  by  copy  of  court 
roll  shall  be  dbposed  of  under  this  clause,  by  au  equitable 
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JJ,^'  tenant  in  tail,  is  void  against  any  person  claiming  such 
Ifuids  for  valuable  consideration  under  any  Bubsequent 
assurance  duly  entered  on  the  court  rolls,  unless  tl:e  deed 
of  dispoeitioa  by  the  equitable  tenant  in  tail  be  entered  on 
the  court  rolls  of  such  manor  before  the  subsequent  assur- 
ance is  entered.  2212. 
"t.  By  8,  54,  the  surrender  or  the  memorandum,  or  a  copy 
JJl''  thereof,  or  the  deed  of  disposition,  or  the  deed  of  consent 
to  the  dispositiou,  need  not  be  inrolled  otherwise  than  by 
entry  on  the  court  rolla     2213. 

A  dbentailing  deed  of  copyholds  must  be  entered  on 
the  court  rolls  within  six  months  after  the  execution 
thereof:  otherwise  it  will  have  no  operation  under  this 

Act  (a).  aai4. 

IV.  Disposition  of  Lands  of  tehih  Bankrupts  are   Tenants 
in  Tail,  or  in  which  they  have  Base  Fees. 
^         By  3.  56,  the  commisBioner,  in  the  case  of  an  actual 
^     tenant  in  tail  becoming  bankrupt  after  the  Slat  of  Decem- 
'^    ber,  1833,  may  by  deed  dispose  of  the  lands  of  the  bank- 
rupt to  a  purchaser,  and  without  the  protector's  consent, 
for  as  large  an  estate  as  the  actual  tenant  in  tail,  if  not  a 
bankrupt,  could  have  created  without  such  consent.  2216. 
'  By  B.  57,  the  commissioner,  in  the  case  of  a  tenant  in 

^^  tail  entitled  to  abase  fee  becoming  bankrupt,  and  of  there 
,       being  no  protector,  may  by  deed  dispose  of  the  lands  of  (be 
■  ii    tenant  in  tail  to  a  purchaser  for  as  large  an  estate  as  such 
tenant  in  tail  could  have  created,  if  not  abankrupt.  2216. 
o^*       By  s,  58,  the  commissioner  stands  in  the  place  of  the 
actual  tenant  in  tail  or  tenant  in  tul  entitled  to  a  base  fee, 
so  far  as  regards  the  consent  of  such  protector.     2217. 
mt        By  s.  59,  a  deed  of  disposition  of  ireeholds  by  a  com- 
ioi'    missioner  must  be  inrolled  in  Chancery  within  six  mouths; 
and  a  deed  of  disposition  of  copyholds  by  him  inusi  be 
(a)  U-nynved  v.  Ibrtter  (No.  1),  .SO  Boot.  1. 
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entered  od  the  court  rolls,  and  the  consent  to  a  disposition  ^"l^  J"- 
of  Bach  copyholds,  if  by  a  distinct  deed,  must  be  executed  ' 

OD  or  before  the  deed  of  disposition,  and  must  be  entered 
on  the  court  rolls,  and  a  memorandum  by  the  steward  or 
deputy  steward  testifying  the  entry  of  such  deeds  on  the 
court  rolls  roust  be  indorsed  thereon.     2S18. 

By  a.  60,  where  the  disposition  of  a  commissioner  only  Eni«x«. 
creates  a  base  fee,  in  consequence  of  the  protector  not  *^^** 
giving  his  consent,  then  such  base  fee  will  be  enlai^d  as  {[^'^J,, 
soon  as  there  ceases  to  be  a  protector,  and,  by  s.  61,  even  ■"j""'**''- 
subsequent  to  the  sale  or  conveyance  of  the  lands  under 
the  banJcmpt  laws.    2219. 

By  B.  62,  a  voidable  estAte  created  in  favour  of  a  pur-  ^^^ 
chaser  by  an  actual  tenant  in  tail  becoming  a  bankrupt,  or  ^^Sli'bv  ■ 
by  a  tenant  in  tail  entitled  to  a  base  fee  becoming  a  bank-  Si^llStrol^ 
mpt,  is  conSimed  to  the  full  extent  as  against  all  persons, 
except  those  whose  rights  are  saved  by  the  Act,  by  the 
disposition  of  the  commissioner,  if  there  is  no  protector,  or 
if  the  protector  consents,  or  if  there  ceases  to  be  a  protec- 
tor, or  conBrmed  so  far  as  such  actual  tenant  in  tail,  if  not 
a  bankrupt,  could  have  confirmed  the  voidable  estate  with- 
out such  consent,  if  the  protector  does  not  consent ;  but  not 
in  any  of  these  cases,  against  a  purchaser  without  express 
notice  of  the  voidable  estate.     2220. 

All  acts  and  deeds  by  a  bankrupt  tenant  in  tul  of  lands,  acu  at  ■ 

baskniptlli 

which  affect  such  lands,  and  which,  if  he  had  been  seised  J?^^''*' 
of  or  entitled  to  such  lands  in  fee  simple  absolute,  would  ^'^JSf" 
have  been  void  against   bis  assignees,   and  all  persons  ^^a- 
claiming  under  them,  are  void  against  any  disposition  "''■'°'"- 
which  may  be  made  of  such  lands  under  this  Act  by  the 
commissioner  (s.  63).     2221. 

Subject  to  the  powers  given  to  the  commissioner  and  ^™. 
to  the  estate  in  the  assignees,  a  bankrupt  tenant  in  tail  j^**!^,, 
retains  his  powers  of  disposition  (s.  Qi).    2222.  Mtfu. 

The  disposition  by  the  commissioner  of  the  lands  of  a  m^xaiuan 
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^.'sl'*'  bankrupt  tenant  in  tail  or  a  tenant  in  tail  entiUed  toa 
IftothT"  ^"^^  ^®^>  will/if  the  bankrupt  be  dead,  have  thesame  ope- 
S^^""'   ration  as  if  be  were  alive,  in  case  at  the  time  of  the  bank- 
rupt's decease  Cbere  ia  no  protector  of  the  settlement,  or 
in  case  the  bankrupt  was  an  actual  tenant  in  tail,  and 
there  was,  at  the  time  of  the  disposition,  any  issue  in- 
hei'itable  to  the  estate  tail,  or  in  caae  the  bankrupt  was  a 
tenant  ia  tail  entitled  to  a  base  fee,  and  there  waa,  at  the 
time  of  the  disposition,  any  issue  who,  if  the  base  fee  had 
not  been  created,  would  have  been  actual  tenant  in  tul, 
and  either  no  protector,  or  a  protector  who  consented  to 
the  disposition  (s.  65).     2223. 
Di»i«»iiJon        By  a  66,  every  disposition  of  copyholds  by  a  commis- 
u  opemw  »  aioncr  of  bankrupts,  where  the  estate  shall  nut  be  equita- 
ble, will  have  tlie  same  operation  as  a  surrender.  2224. 
Rant*,  rare.      By  8,  67,  the  mesDC  rents  and  profits  of  the  lands  of 
uHHiitioiiB.    {^  bankrupt,  of  which  a  commissioner  has  power  to  make 
disposition,  shall  be    received  and  recoverable  by  the 
assignees  ;  and  they  may  enforce  covenants,  conditions, 
and  agreements.     2226. 

V.  Dispositions  in  the  case  of  Money  suliject  to  he  invested  in 
Land  which  is  to  be  entailed. 

By  s.  71,  the  previous  clauses  apply  to  lands  to  be  sold, 
where  the  purchase  money  is  subject  to  be  invested  in  the 
purchase  of  lands  to  be  entailed,  and  to  money  subject  to 
lie  invested  in  like  manner.     2226. 

VI.  Dispositions  hy  Married  W&inen. 
^**L'^  By  s.  77,  a  married  woman,  not  being  tenant  in  tail, 

tt^  Art°^  "^  Biay,  with  her  husband's  concurrence,  by  deed  acknow- 
ledged, dispose  of  lands,  and  money  subject  to  be  invested 
in  the  purchase  of  lands,  and  of  any  estate  therein,  and 
may  release  and  extinguish  powers,  as  a  femme  sole,  except 
in  the  case  of  copyholds,  where  any  of  the  objects  to  be 
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effected  could  have  been  effected  by  her  by  surrender  (a),  "ch™,'!!  Il' 
8337.  ^1^— 

By  8. 70,  every  deed  to  be  executed  by  a  married  woman  Acknow- 
for  any  of  the  purposes  of  this  Act,  except  such  as  may  be  ^ 
executed  by  her  in  the  character  of  protector,  must  upon 
her  executing  the  same,  or  afterwards,  be  produced  and 
acknowledged  by  her  aa  her  act  and  deed  before  a  judge  of 
one  of  the  Superior  Courte,  or  a  Master  in  Chancery,  or 
before  [two  perpetual  commissioners,  or  special  com- 
missioners (&),  which  number  ia  now  reduced  to  one  by 
Stat  45  &  46  Vict.  c.  39,  s.  7  (Appendix).]    223a 

By  8.  80,  the  femme  covert  is  required  to  be  separately  f"^'  *<>  >« 
examined  as  to  her  consent  By  s.  81 ,  provisions  are  marie 
as  to  the  appointment  and  lists  of  perpetual  commissioner)*. 
By  s.  82,  it  is  provided  that  their  power  ia  not  to  be  con- 
fined to  any  particular  place.  By  s.  83,  provision  is  made 
for  the  appointment  of  special  commissioners  in  certain 
cases.  By  a  84,  a  memorandum  and  certificate  of  acknow- 
ledgment are  required.  By  s.  85,  the  certificate,  with  an 
affidavit  verifying  the  same,  is  required  to  be  filed.  And 
by  ss.  87  and  88,  provisions  are  made  as  to  an  index  and 
copies  of  certificates,  and  by  s.  89,  as  to  the  power  of  the 
Court  of  Common  Pleas  to  make  orders,  etc.  And  by  the 
Stat.  17  &  18  Vict,  c.  75,  s.  1,  deeds  acknowledged  shall 
not  be  impeached  by  reason  only  of  the  party  taking  the 
acknowledgment  being  interested.  But  by  s.  3,  the 
Court  of  Common  Pleas  may  make  rules  to  prevent 
interested  persons  from  taking  acknowledgments.  [By 
stat.  45  &  46  Vict  c  39,  s.  7  (Appendix),  part  of  section 
84,  and  the  sections  85  to  88  inclusive,  of  stat.  3  &  4 
Will  4,  c.  74.  and  also  the  stat   17  &  18  Vict.  c.  75,  are 

(o)   See  Cra/li  v.  MiddJetnn,  »  aary,  where  the  ci.ncurreDce  of  th<> 

D.  M.  i  O.  193.  husband  han  been  disiionsed  with  liy 

(6)  In  Goodckiid  V.  Dangal,  L.  It.  an  order  of  the  (NDUrt  of  Common 

3  Ch.  D.  650.  Jetifl.  M.  R.,  held  Pleas, 
that  acknowledgment  i»  not  neccs- 
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l'  repealed,  and  other  provisions  similar  to  those  repealed, 
~  are  enacted,  the  Supreme  Court  of  Judicature  being  sub- 
Btituted  for  the  Court  of  Common  Pleas.]     2289. 

By  the  atat  3  &  4  Will.  +,  c.  74,  a.  86,  when  the  certifi- 
cate of. the  acknowledgment  of  a  deed  by  a  married 
woman  ia  ao  filed  of  record,  the  deed  ao  acknowledged 
will,  ao  far  as  r^ards  the  diapositioo,  releaae,  surrender, 
or  eztinguiahment  thereby  made  by  any  married  woman 
whoae  acknowledgment  is  so  certified,  take  effect  from 
the  time  of  its  being  acknowledged,  and  the  aubaequent 
filing  of  auch  certificate  will  have  relatioD  to  auch  ac- 
knowledgment.    2230. 

By  a.  90,  a  married  woman  must  be  separately 
examined  on  the  surrender  of  her  equitable  eatate  in 
copyholda,  aa  if  auch  estate  were  legal ;  and  every  such 
surrender,  whether  made  before  or  after  the  paasing  of 
the  Act,  ia  valid.     2231. 

By  s.  91,  if  a  husband,  in  consequence  of  being  a 
lunatic,  idiot,  or  of  unaound  mind,  or  from  any  other 
cauae,  ia  incapable  of  executing  a  deed,  or  of  making  a 
autrender  of  lands  held  by  a  copy  of  court  roll,  or  if  his 
reaidence  ia  not  known,  or  he  is  in  prison,  or  he  is  living 
apart  from  his  wife,  the  Court  may  dispense  witJi  the 
concurrence  of  the  husband,  unless  the  Lord  Chancellor, 
or  other  the  person  or  persons  intrusted  with  the  care 
and  commitment  of  the  custody  of  the  persona  and 
eatatea  of  persons  found  lunatic,  idiot,  and  of  unsound 
mind,  ia  the  protector  of  a  settlement,  in  lieu  of  her  hus- 
band.    2282. 

[Siat.  45  &  4G  Vict.  c.  75  (Appendix),  renders  ac- 
knowledgment unnecesaary  with  respect  to  property  to 
which  it  applies ;  but  in  other  cases,  the  provisions  of 
stat.  3  &  4  Will.  4,  c.  74,  aa  altered  by  recent  Acts, 
must  still  be  regarded  in  effectuating  dispositions  by 
married  women.]     2232a. 
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Section  IX. 


Of  Conme  ( 'onveyances  and  Tjeiues  under  the  Statu.  8  4* 
9  ViH.  rr.  119,  124,aW(Ac  Stat.  25  &  26  Viet.  c.  53. 
\Al»o  Slatutorif  Mortgages,  and  akorl  Forms  of  Deeds 
under  tlie  Stat.  44  &  45  Vict.  c.  41.] 

In  the  Stat  8  &  9  Vict,  c  119,  intitulea  "An  Act  to  f..iii.t.ii 

&(ilitale  the  Conveyance  of  Real  Property."  and  com- '■ 

mendng  on  the  1st  October,  1845,  a  form  of  the  com-  ^'"-^Jj^ 
■nencetnent  and  the  operative  part  and  conclusion  of  a  J^'" 
deed  is  given  in  the  first  schedule.  And  in  the  second 
Khedule  there  are  two  columns,  the  first  of  which  con- 
nate of  some  very  short  forms  of  words,  expressive  of  the 
sabstaoce  of  eertMn  longer  forms  contained  in  the  second 
cohunn,  which  are  of  the  length  and  character  usually 
onployed  in  deeds.  [And  the  Act  made  provisions 
t^olatiDg  the  employment  of  the  forms  contained  in  the 
•chedule.  But  that  Act  is  now  repealed  by  stat.  44  &  45 
Vict  c.  41  (Appendix).]    2233. 

By  the  stat.  8  &  9  Vict.  c.  124,  intituled  "  An  Act  to  sut.  s  * » 
&cilitate  the  Qrantlng  of  certain  Leases,"  provisions  are  "'°<"'^ 
nude  for  facilitating  the  granting  of  leases  of  houses, 
ontUar  to  the  provisions  of  the  stat^  8  &  9  Vict.  c.  119 
f<s  facilitating  the  conveyance  of  property.     2234. 

By  the  stat.  25  Si  26  Vict  c.  53  (the  Land  Registry  sul -^  ii  w 
Act),  laod  roistered  under  that  Act,  may,  as  we  have 
Keen  (a),  be  dealt  with  or  affected,  1st,  by  a  statutory 
disposition  in  a  scheduled  form  ;  2ndly,  by  an  indorsement 
on  an  instrament  called  the  land  certificate.     2236. 

[The  Ht&t.  44  &  4a  Vict.  c.  41  (Appendix),  contains  in  |tai.44*4ii 
the  third  schednle  forma,  of  deeds  of  statutory  mortgage, 
statutory  transfer,  and  statutory  reconveyance  of  mort- 
gage.   And  by  sa.  '26 — 29  of  the  Act,  various  provisions 
(a)  Supra,  pu.  1&07— i:il9. 
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"'-'■'j,^'  are  made  respecting  the  forma  in  the  third  schedule.  Tha 
Act  also  containa  in  the  fourth  schedule,  short  forms  of 
the  following  deeds : — I.  Mortgage;  II.  Further  Charge ; 
III.  Conveyance  on  Sale ;  and  IV.  Maniage  Settlement. 
And  it  provides  by  a.  57,  that  deeds  in  the  form,  or  in 
the  like  form,  and  using  the  expressions,  or  expressions 
tu  the  like  effect,  aa  contained  in  the  fourth  achedule, 
shall  be  sufficient.  Also  by  a.  56,  protection  is  afforded 
bo  solicitors  and  trustees  adopting  the  Act.]     S235m. 
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CHAPTER  IV. 

OF  THE  DIFFERENT   KINDS  OF   DEl^DS  OTHHIIt  THAN 
CONVEYANCES. 

Tesre  are,  as  already  observed,  some  other  deeds  which   ■•''ht 

we  not  properly  termed  conveyances.     Such  are,  1.  Deeds 

of  covenant  or  t^;reement.  2.  Bonds.  3.  Declarations 
of  trust.  4.  Deeds  of  appointment  of  trustees,  receivers, 
KUwards,  guardians,  attorneys,  and  others  standing  in  a 
confidential  relation.     2236. 

The  points  connected  with  deeds  of  covenant  or  agree- 
XKiitaiid  deeds  of  appointment  of  trusteee,  etc.,  so  far  as 
ttey  fim  within  the  scope  of  this  work,  will  be  found 
Buder  other  heada  But  some  observations  may  be  made 
10  thb  place  on  bonds  and  declarations  of  trust.     2237. 


Section  I. 
0/Bmtda. 
1.  Bonda  generally. 


A  bond  or  obligation   is   a   deed   poll,   whereby  the  pt.ui.  t.w, 
obligor  binds  or  obliires  himself  alone,  or  himself  and  his '■ 

,    .  DeOaltiuu. 

heirs,  or  himself,  hia  heirs,  executors,  and  administrstors, 
to  pay  s  sun  of  money  or  to  do  some  other  thing  at  a 
pvticulu  time  (a).    2238. 

Bonds  are  of  two  kinds :  simple  or  single,  that  is,  with-  »yaiM  «« 
out  any  defeasance  or  condition  in  or  annexed  to  them ;  "^^^Jj- 
and  double  or  conditional,  that  is,  accompanied  with  a  «™«"™' 

(•)  Sw  2  Prat  Shep.  T.  867,  869,  378  ;  4  Crniie  T.  32,  o.  8,  {  1 ;  2 
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\^-  conditioD  (a),  that,  if  the  obligor  does  some  act,  [then  the 
obUgation  shall  be  void,  but  otherwise  shall  remain  in  full 
force.  The  act  may  be  the]  payment  of  rent,  performance 
of  covenants  in  a  certain  deed,  or  repayment  of  a  principal 
sum  ofmoneyborrowedoftheobligeewithinterest.  Where 
the  obligation  is  intended  to  secure  the  repayment  of  a 
sum  of  money  mentioned  in  the  conditioa,  the  penal  sum 
mentioned  in  the  obligation  is  usually  double  the  sum 
mentioned  in  the  condition,  the  payment  of  which  is  so 
secured  (b).    2239. 

'  There  are  only  three  things  essentially  necessaiy  to  a 
bond,  namely,  writing,  sealing,  and  delivery.  For,  as  to 
signing,  that  was  clearly  not  necessary  in  former  times, 
and  the  Statute  of  Frauds  does  not  extend  to  bonds;  for 
no  estate  or  interest  in  lands  is  immediately  created  by 
them  (c).  And  no  particular  form  of  words  is  required 
to  constitute  a  bond  (d).     2240. 

Executors  and  administrators  will  be  bound  by  an 
obligation,  although  they  be  not  named ;  hut  the  heir  of 
the  obligor  will  not  be  bound  by  the  obligation,  unless  he 
is  named  (e).  An  exception  to  this,  however,  is  created 
by  the  27th  section  of  the  stat.  33  Hen.  8,  c  39,  by  which 
it  is  enacted,  that  the  King  shall  not  be  excluded  froia 
demanding  his  just  debts  against  any  of  his  subjects,  as 
heir  or  heirs  to  any  person  or  persons  indebted  to  the 
King  or  to  any  other  persons  to  his  use,  albeit  the  word 
heir  be  not  comprised  in  such  recognizance,  o'bligation,  oi 
specialty  (/).    2241. 

,.  If  an  obligation  is  made  to  one  and  his  heiis,  the 
executors  and  administrators,  and  not  the  heir,  shall  take 
advant^e  of  it ;  for  the  heirs  do  not  represent  the  obligee 
as  to  such  a  matter  (g).    2242. 

(a)  2  Prcfl.  Shop.  T.  367.  Prea.  Shep.  T.  3G7. 

(S)  4  Cruise  T.  32,  c.  8,  §  1.  («)  S  Pres.  Shep.  T.  369,  376. 

(r)  4  Cruise  T.  32,  c.  8.  5  2.  (J)  4  Cnliee  T.  32,  c.  8,  §17. 

.CO  *  Ctuiae  X.  33,  c  8,  5  3  ;  2  (g)  2  Prea.  Sbep.  T.  376. 
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Where  tbere  are  two  or  more  obligors,  a  bond  may  be  ^"^•  ^'i^ 
either  joint  only  or  joint  and  several.  If  two  or  more  j^^, ,^ 
bind  themselves  aimpliciter,  without  any  words  expres-  j^"^J^i" 
sive  of  severalty  or  individuality,  the  obligation  is  joint 
only,  and  not  several.  But  even  if  the  obligation  is 
several,  the  obligee  may  sue  all  the  obligors  together,  or 
all  of  them  apart,  at  his  pleasure ;  and  yet  it  seems  that 
unless  the  obligation  is  special  for  this  purpose,  he  may 
not  sue  some  of  them,  and  spare  the  rest,  but  he  must 
sue  them  all.  Although  he  may  have  several  judgmentn 
and  several  executions  agfunst  the  obligors,  yet  he  shall 
have  satisfaction  but  once,  or  from  one  of  them  only ;  for, 
after  he  has  been  satisfied  by  one,  the  rest  shall  be  dis- 
charged. But  where  the  obligation  is  joint  and  not 
several,  the  obligee  must  sue  all  the  obligors  together, 
except  in  some  special  cases ;  as  where  one  of  the  obligors 
alone  seals  the  deed,  or  where  all  of  them  seal,  but  one  of 
them  is  an  infant,  a  married  woman,  a  monk,  or  the  like, 
or  where  one  of  them  is  dead  (a).     2243. 

A  single  obligation  is  always  taken  most  in  advantt^  "l™^ 
of  the  obligee  and  against  the  obligor.    But  the  condition  J^^^^ 
of  an  obligation  is  always  taken  most  in  advantage  of  the  "|^^ 
obligor  and  against  the  obligee,  because  it  is  introduced 
for  the  benefit  of  the  obligor  (b).    2244. 

IL   The  Condition  of  a  Bond. 
If  these  words  are  omitted  in  the  close  of  the  condition  omimi™  o* 

amclndliif 

"  that  then  the  obligation  shall  be  void,"  the  condition  is  ""'^ 
void(c).    2246. 

The  condition  of  an  obligation  may  be  either  in  the  ^^*^„ 
same  or  in  another  deed;   and,  if  in  the  same  deed,  't™^^"" 
may  be  indorsed  on  the  back  of  the  obligatioD,  subscribed 
under  it,  or  contained  within  it  (d).     2246. 

(•)  2  Pits.  Shep.  T.  376.  (e)  2  Prea.  Shep.  T.  371. 

{»)  2  Pre«.  Shcp.  T.  375.  id)  2  Pres.  Shep.  T.  370. 
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^-  The  condition  of  an  obligation  may  be  to  do  any  lawful 
~  and  possible  thing  (a).    2247. 

When  the  object  sought  to  be  accomplished  by  the 
condition  is  malum  in  se,  that  is,  contrary  to  the  moral 
law,  there,  not  only  the  condition,  but  the  whole  obliga- 
tion also  is  void,  ab  initio  (b).    2248. 

But  when  the  object  is  only  against  some  maxim  of 
law,  or  is  but  malum  prohibitum  only,  or  is  repugnant  to 
the  estate,  the  condition  only  is  void,  and  the  obligation 
remains  single  and  without  a  condition  (c).     2249. 

When  the  condition  of  an  obligation  is  inaeosible  and 
uncertain,  so  that  the  meaning  cannot  be  known,  or  is 
repugnant  to  the  obligation,  the  condition  only  is  void, 
and  the  obligation  good  (d).    2260. 

When  the  thing  which  is  required  to  be  done  by  the 
condition  is  in  its  natui-e  impoasible  to  be  done  at  the 
Ume  of  the  making  of  the  obligation,  there  the  obligation 
is  good,  and  the  condition  only  is  void.  But  when  it  is 
a  thing  possible  at  the  time  of  making  the  obligation, 
and  afterwards,  by  matter  ex  post  facto,  by  the  act  of 
God,  the  act  of  the  law,  or  the  act  of  the  obligee,  it 
becomes  impossible,  the  obligation  and  the  condition 
both  become  void  (e).  When  the  condition  of  an  obliga- 
tion is  to  do  one  of  two  things  by  a  given  day,  and  at 
the  time  of  making  the  obligation  both  of  them  are 
possible,  but  afterwards  one  of  the  things  becomes  im- 
possible by  the  act  ot  God,  or  by  the  sole  act  or  laches  of 
the  obligee  himself,  the  obligor  is  discharged  of  the  whole 
obligation.  But  if  one  of  the  things  becomes  impossible 
afterwards  by  the  act  of  the  obligor  or  a  stranger,  the 
obligor  must  do  the  other  thing.     And  if,  at  the  time  of 

(o)  2  Pre*.  Shep.  T.  371.  (rf)  2  Pres.  Shep.  T.  373 ;  2  BL 

(6)  2  Prea.  Shep.  T.  371 ;  2  Bl.  Cora.  340. 

Cora.  340;  Co.  Utt.  206  b.  (e)  2   Pre*.   Shep.   T.  372,  382, 

(e)  2  Pros.  Shep.  T.  372;  2  Bl.  .W3;  2   Bl    Com.  340;   Co.   Litt. 

Com.  340 ;  Co.  Litt.  206  >>.  206  &. 
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the  making  of  the  obligation,  one  of  the  things  is,  and  "^^^  l' 
the  other  of  the  things  is  not,  possible  to  be  done,  he 
mu»t  perform  that  which  is  possible  (a),     2261. 

On  breach  of  the  condition  of  a  bond,  the  penalty  Uien  o™e-  ^ 
becomes  the  legal  debt  And  no  relief  was  given  against  J™;^^,^, 
it  by  the  common  law.  But  in  equity,  where  the  bond 
is  for  the  payment  of  money,  the  obligee  can  only  recover 
his  principal,  interest,  and  costs.  And,  by  the  stat  4 
Anne  c.  16,  s.  12,  payment  of  the  principal,  interest,  and 
costa,  is  good  at  law.  And  where  the  bond  is  for  the 
peiformance  of  any  other  act,  for  the  non-performance 
of  which  compensation  may  be  made  in  damages,  the 
obligee  is  in  equity  only  allowed  those  damages  (b). 
When  the  condition  of  a  bond  is  not  performed,  and  it 
thereby  becomes  absolute,  it  is  a  chaige  on  the  personal 
estate,  including  the  chattels  real  of  the  obligor.  And  on 
the  death  of  the  obligor,  it  chaises  his  heir,  whether 
named  or  not,  who,  if  there  is  a  deficiency  of  personal 
assets,  is  bound  to  discharge  it,  so  far  as  he  has  assets  by 
descent  (r).  But  the  bond  itself,  without  a  judgment,  is 
not  an  immediate  or  a  dire^  charge  upon  the  real  estate 
of  the  obligor ;  and  therefore  any  settlement  or  disposi- 
tion which  he  makes  in  his  lifetime  of  his  freehold 
estates,  whether  voluntary  or  not,  will  be  good  against 
bond  creditors,  except  so  far  as  they  may  he  protected 
by  the  stat.  13  Eliz.  c  5  (d).  [Now,  however,  in  con- 
•tequence  of  recent  legislation,  a  bond,  made  after  the 
Slst  of  December,  1881,  though  not  expressed  to  bind 
the  heirs,  operates  in  law  to  bind  the  heirs  and  real 
estate,  as  well  as  the  executors  and  administrators 
and  personal  estate  of  the  obligor  (e).]     2262. 

(a)  2  Pres.  Shep.  T.  383,  393.  32,  c.  8,  9  S  ;  and  see  supn,  par. 

<t)  4  Crawe  T.  32,  c.  8,  $  13  ;  2  1814  a. 

Bl.  Com.  341  ;  Story's  Bq,  Jur.  §  (d)  i  Craiee  T.  32,  c.  8,  5  8,  10. 

1314.  Bee  infm,  T.  12,  Ch.  6,  b.  3,  No.  V. 

(e)  2  Bl.  Com.  310 ;  4  CniiM  T.  (e)  See  supn,  par.  1814a. 
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OF   DECLARATIONS  OF   TUUST.  "Ul 

traotiaction  will  be  binding  against  him  and  his  represen-  '^■"J'.I*!:^ 
tatives  (a) ;  and  if  a  peraon,  by  writing  or  by  word,  directs 
his  debtor  to  hold  the  money  due  in  trust  for  a  third 
person,  and  eucb  direction  is  communicated  to  the  debtor 
and  the  donee,  an  etfectual  trust  is  created  in  favour  of 
the  donee  (b).  And  if  a  person  signs  and  hands  over 
a  memorandum  of  gift  of  a  bond,  without  handing  over 
the  bond,  that  has  been  held  to  be  a  good  declaration  of 
trust  (c).  But  a  mere  promise  to.  give,  without  valuable 
consideration,  or  a  defective  conveyance,  ffh,  or  assign- 
ment, without  valuable  consideration,  where  the  party 
means  actually  to  vest  the  legal  ownership  in  the  donee, 
or  in  any  other  person  as  trustee  for  him,  will  not  be 
considered  as  a  declaration  of  trust  ^d).  In  order  to 
give  validity  to  a  declaration  of  trust  by  a  person,  it  is 
necessary  that  he  should  have  absolutely  parted  with 
his  interest  in  the  property,  and  put  it  out  of  hie  own 
power,  at  least  in  intention.  So  that  a  delivery  of  a  ' 
box,  not  containing  a  deed  of  ^ft,  and  of  the  key  of 
which  the  party  delivering  it  retains  possession,  will 
not  amount  to  a  declaration  of  trust  of  the  contents  (e). 
And  it  has  been  held  that  a  memorandum  expressive  of 
an  "  intention  to  leave  "  and  a  "  determination  to  appro- 
priate "  a  fund  to  a  person,  and  a  declaration  during  a 
last  illness  of  a  wish  that  it  should  be  ^ven  to  such 
person,  does  not  amount  to  a  declaration  of  trust,  but 
is  a  mere  inoperative  indication  of  a  testamentary  intent 
not  carried  into  effect  </).    2266. 

(a)  2    Spence's    Eq.  Jar.  897;  (<f)  2  S[H?Dce'B  Eq.  Jur.67,  886  ; 

IMpple  V.   Corlri,   II   Hare    183;  Ihppie  v.    Ceriiu.   II   Hare   183; 

Prckham  v.  TayU>r,3\  Beav.  260  ;  WirAairf*  v. /Wiri^e,  L.  R.  1 8  Kq, 

Qrant  i.  Grant,  34  Bear,  623.  II  ;  Afaim:  v.  Movre,  L.  B.  18  Eq. 

(6)  2  Spence's  Kq.  Jur.  631,  SitS;  474. 

Fhlertmii.  Murphi/,   II  llarc  88:  (e)   Wari-iiuT  t.  H.igeri,,  I,.  K. 

Vandtrberg  t.  Falmrr.i  K.&J.2L>4.  16  Eq.  340. 

(e)  Morgan  v.  Malleum,  L.  R.  lU  (/)  Br  alirrr,  -2  Julmn.  &  Heni. 

Eq.  470.  186. 
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OF    UKCLAIIATIONS   OF   TRUST. 


'•  "  The  donur  must  have  evinced,  by  acts  which  admit  of 
"  no  other  interpretation,  that  he  himself  had  ceased  to  be, 
and  that  some  other  person  had  become,  the  beneficial 
owner  of  the  subject  of  the  gift  or  transfer;  and  that 
such  legal  right  to  it,  if  any,  as  he  retAiaed,  was  held  by 
him  in  trust  for  the  donee  "  (a).     2266. 

Where  a  person  holds  property  in  trust,  a  declaration 
of  trust,  if  bona  fide,  is  valid,  though  at  a  distance  of  time, 
and  even  after  the  tiustee  has  committed  an  act  of  bank- 
ruptcy (6).  And  if  the  signed  document  refers  to  any 
other  document  which  shows  what  was  meant  by  the 
parties,  that  will  be  sufficient  (c).  And  if  the  terms  of 
the  trust  do  not  sufficiently  appear  upon  the  face  of  the 
instrument,  evidence  may  be  received  to  show  the  posi- 
tion of  the  party  signing,  and  the  circumstances  by 
which  he  knew  himself  to  be  surrounded,  and  the 
credibility  of  the  instrument  (d).    2267. 

Declarations  of  trust  executed  are  construed  in  the 
same  manner  as  common  law  conveyances  (e).  But,  as  we 
have  seen, executory  trusts  are  construed  more  liberally  (/). 


(fl)  HtaHUy  V.  Kicki'lnin,  L.  E.  (rf)  3  Spenco'e  Eq.  Jnr.  22. 

19  Eq.  233.  (e)  4  Cruise  T.  32,  c.  19,  ^  66. 

(6)  2  apenco'B  Kq.  Jur.  21,  if)  i  Cruise  T.  32,  c.  19,  §  67 

(o)  2  Spencc's  Eq.  Jar.  22.  See  BOpra,  par.  701,  702, 
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OF  THE  DIFFEBENT  KINDti  UF  DEEDS,  WHEN  CONSIDERED 
WITH  REFERENCE  TO  THE  PURPOSE  TO  BE  EFFECTED  BT 
THEM. 

Some  of  the  T&rioufl  kinds  of  deeds  serve  as  purchase  deeds,  f, 
others  as  mortgage  deeds,  others  as  marriage  settlements,  ~ 
others  as  deeds  of  family  arrangement,  others  tta  deeds  of 
indemnity,  others  as  composition  or  creditors'  deeds,  others 
as  apportionments  of  rente,  others  as  partnership  deeds, 
and  others  are  used  for  certain  other  purposes,  which  will 
appear  from  the  definitions  given  of  them  in  the  preceding 
pages.  The  attention  of  the  reader  will  only  be  directed 
in  this  place  to  purchase  deeds,  so  far  as  the  covenants  in 
them  are  concerned  ;  the  other  points  connected  with  them 
forming  the  subjects  of  many  other  parts  of  this  work. 
The  law  connected  with  maniage  settlements  will  also  be 
found  in  other  parts  of  this  work,  with  die  exception  of 
a  few  points  which  will  be  mentioned  in  the  second  section 
of  this  chapter.  Mortgages  and  mortgage  deeds  have  been 
already  noticed.  And,  with  the  exception  of  some  obser- 
vations on  deeds  of  compromise  and  family  arrangement 
and  creditors'  deeds,  which  are  made  in  the  third  and 
fourth  sections,  the  reader  is  referred  to  other  parts  of  this 
book,  and  to  other  works,  for  the  points  which  ought  to 
be  borne  in  mind  respecting  the  other  kinds  of  deeds, 
when  considered  with  reference  to  the  purpose  to  be 
effected  by  them.    2269. 
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904  OF  COVENANTS  IN   FUBCHAbB   DEEDS. 

Section  I. 
Of  Purchase  Deedn  (a). 
I.    Who  Coveiiantfor  the  Title. 
pr.iii.T.is,      All  pertjuns  (except  the  Sovereign)  who  convey  laiidu 

'- in  tlieir  own  right  and  for  a  valuable  consideration  are 

vsyiiigin     bound  to  enter  into  the  usual  covenants  for  the  title  (b). 
•^^""^    2060. 

HuAUiHJ..  Where  the  wife's  estate  is  sold  by  her  and  her  husband, 
[under  the  old  law,]  as  she  cannot  bind  herself  by  covenant 
he  enters  into  the  ordinary  covenants  for  tiUe  (c);  [but 
this  is  altered  in  cases  affected  by  stat.  45  &  46  Vict 
c.  75  (Appendix).]  2261. 
Tstimibi  fur  Tenants  for  life  are  bound  to  covenant  for  title,  where 
the  estate  is  sold  with  their  assent  under  a  power,  or  where 
a  power  of  sale  has  been  obtained  by  them  to  be  vested  in 
trustees  by  an  Act  of  Parliament.  But  covenants  could 
not  be  required  where  the  sale  in  compulsory  under  Rail- 
way Acts  and  the  like  {d).  2262. 
p«t».i>  A  person  whose  estate  is  sold  under  an  order  of  a  Court 

«^ «"      of  Equity,  or  by  a  trustee  to  whom  he  has  conveyed  it 
g^^J^*"'  upon  trust  to  sell,  is  bound  to  covenant  for  the  title,  in 
the  same  manner  as  he  must  have  done  if  he  himself 
had  sold  the  estate  («).     2263. 

Where  lands  are  devised  to  trustees  upon  trust  to  sell, 
and  the  proceeds  are  absolutely  given  to  two  or  more 
persons,  all  the  persons  whose  shares  in  the  purchase 
money  are  in  anywise  considerable,  are  bound  to  enter  into 
the  usual  covenants  for  the  title,  to  the  extent  of  their 
respective  shares  (/).  And  the  same  course  is  adopted  in 
(a)  Most  iif  the  points  necessary  (c)  Sugil.  Concise  View.  133  ;  9 

to  be  borni;  in  mind  in  connection      Jarin.  &  lijth.  by  Sweet,  455. 
with  pnrchaae  deedB  will  be  found  (_d)  Sngd.  Concise  View,  433. 

under  other  heads,  to  which  they  (e)  Sugd.  Concise  View,  432. 

properly  belong.  (/)  *  Cruise  T.  32,  c  26,  §  lii, 

(*)  t  Crnise  T.  32,  c.  26,  §  82  ;      84  ;  Sogd.  Concise  View,  433. 
^ag±  Concise  View,  433. 
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OF  CX)VBSANT8   IN   PURCHASE  DEEDS.  905 

practice,  even  where  an  estate  is  sold  by  trustees  uader  a  ^^'V'l'i*' 
will,  and  the  mouey  is  to  be  applied  in  payment  of  debts,  ~~ 

etc,  and  the  residue  is  ^ven  over,  or  where  an  estate  is 
sold  for  winiilftr  purposes  under  an  order  of  a  Court  of 
Equity,  although  the  purchaser  cannot  insist  on  any 
covenants  for  the  title  in  such  cases.     2264. 

Where  an  estate  is  conveyed  by  persons  who  have  no  Tnmwur 
benefici&l  interest,  such   as   trustees  or  assignees   of  a 
bankrupt,  or  with  their  concurrence,  each  is  only  bound 
to  covenant  that  he  has  done  no  act  to  incumber  the 
estate  <a).    2266. 

A  purchaser  cannot  insist  on  the  bankrupt's  covenanting  BuiknpUb 
for  title  (6).    But  the  usual  practice  is  for  the  bankrupt  to 
enter  into  the  ordinary  covenants  for  title  (c).     2266. 

II.   Covenants  for  Title  in  the  case  of  Estates  in  Fee. 

The  covenants  usually  entered  into  by  a  vendor  seised  u>ii>icov«- 
of  the  inheritance,  are,  1st,  that  he  is  seised  in  fee.  2ndly, 
that  he  has  power  to  convey,  Srdly,  for  quiet  enjoyment 
by  the  purchaser,  his  heirs,  and  assigns.  4thly,  that  the 
land  shall  be  held  free  from  incumbrances.  And  5thly, 
for  further  assurances  (d).    2267. 

A  man  having  merely  a  power  to  appoint  an  estate  Cu>«nuit 
cannot  be  said  to  be  seised  in  fee  of  the  estate,  although  ™d«riu> 
he  has  a  right  to  convey ;  and  therefore  in  such  a  case,  it  ^J^^ 
is  usual  to  omit  the  first  covenant,  and  to  insert  a  covenant 
that  the  power  was  well  created,  and  is  not  suspended  or 
extinguished  (e).    2268. 

Where  lands  are  conveyed  to  particular  uses,  instead  of  coTwiwit 
a  covenant  for  quiet  enjoyment,  the  words  usually  inserted  ™"r«o» 

(a)  4  CnuBe  T.  32,  c.  2o,  ^  hi  ;  (e)   Sogd.  Concise    View,    433. 

Sugd.  CoDCine  View,  433—4 ;  Bur-  (rf)  Sngd.  Concise  View,  469  ;  4 

lOD,  §  S77.  Cruise  T.  32.  c.  26,  §  45,  4B,  4»,  67, 

(J)  9  Jarm.  &  ByQi.  bj  Sweet,  59  ;  and  see  Bopra,  par.  ISOSa. 

2fi6  a.  (o).  («}  Sngd.  ConctM  View,  469. 
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UOO  OF   CuVENANiU   IN   FURCHAtiH   DEEDS. 

ci! s'l'*  *™t  t^t  the  estates  conveyed  shall  be  and  remun  to  the 
i,j„p,u^.    usee  thereby  declared,  without  any  eviction,  etc.  (a).  2260. 
^Jk  !««.        With  respect  to  the  covenant  as  to  incumbrances,  which 
^^^^-     is  always  connected  with  the  covenant  for  quiet  enjoyment, 
the  common  form  is  not,  that  the  estate  is  free  from  in- 
cumbrances, which  would  amount  to  a  covenant  that  would 
be  broken  as  soon  as  made  if  there  were  any  incumbrance, 
but  it  is  only  that  the  purchaser  shall  enjoy  free  from 
incumbrances ;  and  so  long  as  he  does  so  enjoy  the  estate, 
the  covenant  is  not  broken,  although  there  may  be  incum- 
brances {b).     2270. 
connut         A  covenant  to  do  all  reasonable  acts,  means  such  neces- 
iwuTTOM.     aary  acta  as  the  law  requires  (c).     2271. 

Where  any  defects  in  the  title,  which  may  he  supplied 
by  the  vendor,  are  discovered  after  the  execution  of  the 
conveyance,  the  vendor  may  be  compelled  in  equity  to  do 
whatever  is  necessar}'  to  supply  such  defects,  by  a  bill  for  a 
specific  performance  of  the  covenant  for  further  assurance, 
if  the  transaction  is  free  from  all  objection  (d).  Under 
such  a  covenant,  a  purchaser  may  require  the  removal  of 
a  judgment  or  oUier  incumbrance  (e).  But  it  is  laid  down 
by  Lord  Cowper,  that  a  covenant  for  further  assurance  will 
not  help  the  case,  where  the  original  conveyance  itself  is 
void  (/>     2272. 

Where  the  agreement  is  to  convey  an  estate  upon  a  sale 
the  purchaser  would  have  a  right  to  a  conveyance  with 
usual  covenants,  although  nothing  was  expressed  about 
covenants  in  the  agreement  (jf).  But  where  the  conveyance 
is  a  further  assurance,  the  purchaser  must  be  supposed  to 
have  already  obtained  all  such  covenants  and  evidence  as 
he  was  entitled  to ;  and  therefore  he  cannot  insist  upon 
any  covenants  which  he  ought  to  have  obtained  before 

(o)  4  CrniBB  T.  32,  c.  26,  §  66.  Siigii.  ConcUe  View,  *78. 
(*)  Sugd.  Concise  View,  471.  (f)  »ngi.  Concise  View,  474. 

(c)  Sogd.  Concise  View.  474.  (/)  4  Cruisu  T.  S3,  c.  25,  §  W. 

Id)  4  Cruiae  T.  33,  c  26,  §  93;  (^)  Sugd.  Concise  View,  4T6. 
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(uucb,  for  intitaiice,  as  a  covenant  for  production  of  deeds),  'g"}^  l;*^; 
under  the  covenant  for  further  anaurance  (n).  And  it  haa  ~° 
boen  held  that  the  covenant  for  further  assurance  does  not 
entitle  a  purchaser  who  hati  neglected  to  obtain  evidence  of 
acta  material  to  his  title  at  the  time  of  his  purchase,  after- 
wards to  call  for  tbe  production  of  such  evidence,  or  to 
have  the  future  preservation  and  production  of  the  docu- 
menta  containing  the  evidence  secured  to  him  (6).  2273, 

If  the  seller's  solicitor  permits  his  client  to  enter  into  Dntj'ofa 
an  unusual  coveuant  for  title,  without  explaining  to  him  *o  m.ii.n^ 
not  only  its  effect,  but  also  that  it  is  an  unusual  covenant, 
and  cannot  be  insisted  on,  the  solicitor  will  be  li^le  to 
the  client  for  any  consequent  loss  (c).     2274. 

A  purchaser  of  land  sold  for  building  ground,  who  has  etIcUou. 
been  evicted,  is  entitled  to  recover  upon  his  covenants,  not 
only  the  value  of  the  land,  but  also  that  of  the  houses 
erected  thereon  (c^.     2276. 

III.   Covenantt  on  Sale  of  Leaseholds. 

The  usual  covenants  in  assignments  of  leasehold  estates,  nn^oarr 
are,  IsL  That  the  lease  is  valid  in  law,  not  forfeited, 
surrendered,  or  determined,  or  become  void  or  voidable. 
2ndly.  That  tbe  assignor  ha-igood  right  to  assign.  Srdly. 
That  the  rent  has  been  paid,  and  the  covenants  performed 
up  to  the  time  of  the  assignment.  4thly,  For  quiet  enjoy- 
ment during  tbe  term,  free  from  incumbrances,  without  any 
restriction.  And  othly.   For  further  assurance  (c).    2276. 

Where  a  leasehold  estate  is  sold  by  the  lessee,  the  pur-  ^™"mt>, 
chatter  is  bound,  without  any  express  stipulation,  to  enter  °'^'- 
into  a  covenant  with  the  vendor  to  indemnify  him  against 
the  rent  and  covenants  of  the  lease ;   because  the  original 

(a)  Sngd.  Condac  View,  175— <> ;  Jarm.  H  Uyth.  by  Sweet,  373. 

IJarm.  *  Eyth.  by  ffweet,  lti2.  id)BttanyT.H«ptiit*i>a,27Bea.v. 

(>)  I  Jami.  ft  Byth.  by  Sweet,  565. 

102.  (e)  6  Cruise  T.  33,  c.  26,  5   95; 

(c)  Sngtl.  Coociee  View,  430  ;  9  and  nee  supm,  par.  IBUSa. 
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^^■"H^-',- lessee  continues  liable,  even   for   breaches  of  covenant 

committed  after  be  has  assigned.     But  where  a  leasehold 

estate  is  sold  by  an  assignee  of  the  lessee  or  of  any  other 
assignee,  the  vendor,  by  the  assignment  itself,  is  dis- 
charged &om  liability  for  any  breaches  of  covenant  not 
committed  during  the  period  of  bis  ownership,  unless  be 
has  entered  into  a  covenant  with  the  person  for  whom 
he  purchased,  whether  lessee  or  assignee,  to  pay  the  rent 
and  perform  the  covenants ;  and  in  that  case  he  is  entitled 
to  an  indemnity  from  the  purchaser  ag^nst  this  covenant, 
from  which  he  is  not  released  by  bis  assignment  (a). 
Except  ao  far  as  the  stat.  22  &  23  Vict.  c.  35,  &  27,  may 
protect  him,  the  executor  of  a  lessee  assigning  lease- 
holds to  a  l^atee,  whether  specific  or  residuary,  is 
entitled  to  an  indemnity  against  the  rent  and  covenants 
of  the  lease,  to  which,  notwithstanding  the  assignment, 
he  continues  liable  to  the  extent  of  the  assete  that  have 
reached  his  hands  (6).  Where  a  leasehold  estate  is  sold 
by  the  assignees  of  a  bankrupt,  inasmuch  as  such  as- 
signees are  not  liable  to  the  covenants  of  the  lease  after 
assignment,  nor  to  any  covenant  of  indemnity  the  bank- 
rupt may  have  entered  into,  they  cannot  require  the 
purchaser  to  enter  into  a  covenant  for  their  indemnity 
or  for  the  indemnity  of  the  bankrupt — a  circumstance 
which  gives  purchasers  of  leanebolds  from  assignees  of 
bankrupts  an  important  advanti^  (c).     2277. 

IV.  Against  whose  Acta  a    Vendor  should  covettant. 

Covenants   for   the   title   are   usually  restrained  and 

qualified  according  to  the  nature  of  the  vendor's  title. 

And  although  where  covenants  are  several  and  of  distinct 

(a)  9  Jarm.  &  Byth.  by  Swoct,       Ch.  Ap.  164,  16T. 
172  ;  Sugd.  Concise  View,  25  ;   t  (ft)  9  Jarm.  i;  Byth.  by  Sweet. 

Cruise  T.  33,  c.  25,  §  37,  96 ;  2  PIntt       839.     See  supra,  par.  IB15. 
on  Leases,  417  ;  Uieltling  v.  Bayer,  (r)  Siagd.   Coucise  View,  26  ;  9 

8  Mac.  &  G.  645  ;  Hardiitg  v.  Jnrin.  &  Byth.  by  Sweet,  172,  272, 
MetropolUttri  Sailnay  0>.,UK1       273. 
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natures,  restrictive  words  annexed  to  one  of  them  will  ^„'"' J" 
not  be  applied  to  the  others,  yet  where  all  the  covenaote 
have  the  same  object,  and  restrictive  words  are  annexed 
to  the  &st  of  them,  those  words  will  be  considered  as 
extending  to  all  the  others  (a).  Where  the  vendor  has 
himself  purchased  the  estate,  and  has  obtained  proper 
covenants  for  the  title,  he  is  only  hound  (giving  up  the 
title  deeds)  to  covenant  against  his  own  acts  (h).  Bat 
where  the  title  deeds  are  not  delivered  up  to  the  vendee, 
it  is  desirable  that  the  covenants  should  extend  to  the 
acts  of  the  person  from  whom  the  vendor  purchased  the 
estate ;  for  the  covenant  to  produce  his  purchase  deeds 
cannot  insure  the  production  of  them,  which  may  be 
prevented  by  accidents,  for  which  the  vendor,  in  whose 
custody  the  deeds  are,  ought  to  be  the  sufferer,  rather 
than  the  vendee  (o).     2276. 

In  equity  it  appears  to  he  held  that  a  vendor  not 
clainung  by  purchase,  is  only  hound  to  covenant  against 
his  own  acts  and  those  of  the  owner  who  immediately 
preceded  him  (d).  But,  upon  principle  and  according 
to  the  settled  practice  of  conveyancers,  where  a  vendor 
derives  title  by  descent,  devise,  or  voluntary  deed,  without 
proper  covenants  for  the  title,  he  ought  to  covenant,  not 
only  agtunst  his  own  acts,  but  also  against  the  acts  of  all 
the  intermediate  owners,  up  to  the  last  purchaser  for 
valuable  consideration  or  other  person  who  obtained 
proper  covenants  for  the  title,  so  that  the  purchaser  from 
such  vendor  may  be  protected  by  covenants  extending  to 
the  acts  of  all  the  successive  owners  of  the  property  (e). 
2278. 

(d)  i  Cmite  T.  32,  c.  26,  S  6S ;  see  Sogd.  Concise  Tieir,  i32. 

SngtL  Concise  View,  465.  <if)  Sagd.  Concise  View,  iS2 ;  9 

(i)  i  Crnise  T.  32,  c.  26,  g  72,  74  ;  Jmbj.  4  Byth,  by  Sweet.  873. 

Sugd.  Concise  View,  432  ;  9  Jarin.  {e)  Fetinie'B  Poetb.  Works,  110 ; 

1;  Bjth.  by  Sweet.  373.  Siigd.  CoDcise  View,  432  ;  4  Crnise 

(r)  4  Cruise  T.  32,  c.  25,  §  73  ;  T.  32,  c.  26,  §  74— :> ;  9  Jarra.  *; 

Fewne's  Posth.  Works.  110.     Bnt  Byth.  Iiy  8w-eet.  37.1. 
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i'"T'"'     Where  there  is  a  defect  in  the  title,  a  purchaser  has  a 
'  right  to  covenants  against  all  persons  claiming  a  lawful 

title  to  the  estate,  which,  unloBs  the  defect  appears  on  the 
face  of  the  conveyance,  should  be  by  a  separate  deed. 
And  where  a  purchaser  consents  to  take  a  defective  title, 
relying  for  security  on  the  vendor's  covenant,  this  should 
be  particularly  mentioned  ta  be  the  agreement  of  the 
parties ;  for  otherwise,  as  the  defect  was  known,  it  might 
be  cmtended  that  the  covenants  for  the  title  should  not 
extend  to  warrant  it  against  such  particular  defect  (a), 
2S80. 

V.    To  what  kind  of  Acts  Covenants  will  extend. 

ifl  ^V^  '^^  ^^^  *'!'  never  adjudge  a  person  to  covenant  against 
wpdto'^  the  wrongful  acta  of  strangers,  unless  bis  covenant  is 
rtl^'.^  express  to  that  purpose ;  for  the  law  itself  defends  every 
one  against  wrong.  And  therefore,  though  a  person  may 
covenant  in  the  most  general  terms  for  the  title  to  lands, 
yet  such  covenant  will  not  he  ahle  to  extend  to  tortious 
acte.  If  general  covenants  extended  to  tortious  evictions, 
a  way  might  be  opened  for  secret  practices  and  combi- 
nations between  a  purchaser  and  strangers,  that  the  pur- 
chasers might  recover  damsges  from  the  covenantors  (i). 
S281. 
™iiti..iifc  But  where  the  covenant  is  to  save  the  purehaser  harm- 
less fitim  all  acts  of  a  particular  person,  there  the  vendor 
is  bound  to  defend  the  purchaser  against  the  entry  of  that 
peraon,  whether  by  title  or  not  (c).  So  where  the  covenant 
is  against  all  claims  to  a  particular  right,  it  will  extend  to 
tortious  as  well  as  to  legal  claims  (d).    2282. 

Notwithstanding  the  engagement  be  expressly  agunst 

fa)  i  Crniae  T.  32,  c.  25,  §  76  ;  (e)  i  Cruise  T.  82,  c.  25,  §  52  ; 

Sngd.  Condse  View,  431.  Sugd.  Cauciec  View,  459. 

(b)   tiugd.    Concise   View,   459 :  {d)  i  Cruise  T.  32,  c.  26,  $  S4  ; 

Burton,  §   678  ;   4   Cniia*    T.  32,  Sugd,  Conciee  View,  460. 
c.  2B,  g  SO. 
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lawful  acts,  yet  any  act  of  the  covenantor  himself  which  ^"^;  J'l'- 
amonnts  to  an  assertion  of  title,  however  groundless,  „Mndt« 
will  be  a  breach  of  covenant  (a),  although  the  act  done  KSH"*" 
by  him  was  tortious  and   might   be  the   subject  of  an  °"'^' 
action  of  trespass ;  and  if  the  covenant  extends  to  hie 
heire  or  executors,  the  rule  equally  applies  to  them  (4). 


Section  II. 

Of  Marriage  SettUmenta  {c). 
Where  a  covenant  is  entered  into  to  settle  after-acquired  ^iii-  t.ii, 
property  of  the  wife,  it  should  be  expressed  whether  it  — —■'-'■ 
ia  intended  to  comprise  property  given  to  her  separate  J!|?'°"    ■ 
use  (d)  ;  and  whether  it  is  intended  to  be  limited  to  the  SJJ™™!."" 
duration  of  the  coverture.     It  would  be  so  limited,  in 
the  absence  of  indication  to  the  contrary.    For,  if  a  settle- 
ment upon  a  first  marriage  were  construed  to  include 
property  coming  to  the  lady  afler  the  duration  of  the 
coverture  she  might  soon  become  a  widow,  and  all  her 
fortune  might  go  to  the  only  child  by  a  first  marriage 
to  the  entire  exclusion  of  numerous  children  of  a  subse- 
quent marriage  («).     2284. 

An  assigninent  by  an  intended  wife  of  her  future 
property,  followed  by  a  covenant  by  the  intended 
husband  to  settle  the  after-acquired  property  of  the  wife 
will  not  extend  to  property  given  to  the  wife  in  terms 
which  are  inconsistent  with  the  trusts  of  the  settle- 
ment (/).     2286. 

A  covenant  to  settle  after-acquired  property  does  not 
(«)  Bnrton,  $678.  Sm.  482;  WUloughb^y.  Middktun 

\h)  Sngd.  ConciBu  View,  460.  2  Johns.  ~fc  Hem.  344  ;  CampMl  v\ 

(c)  Mort  of  the  points  necessary      Bainbridge,  L.  R.  6  Eq.  649. 
to  be  borne  in  mind  in  connection  («)  /n   re    Uampheli'$  Policiti 

with  DuuTiage  settlements,  will  be       L.  R.  6  Ch  D.  686, 690. 
foond  under  other  heads,  to  which  {/)  In  re  Afaiuitariag't  Settle- 

thejr  properly  belong.  ment,  L.  R.  2  Jiq.  487. 

(^)  See  Broelu  v.  KeUh  1  Dr.  & 
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^'";  ^'^  comprise  a  life  intereatof  the  husbaud  under  a  subsequent 
will;  nor  does  a  settlement  of  property  "then  in  bis 
possession  or  to  wbich  he  might  claim  to  be  possessed  of 
or  interested  in  in  any  manner  howsoever,''  comprise  his 
life  interest  under  a  prior  will  (a).  Where,  in  a  marriage 
settlement,  the  intended  wife  has  assigned  all  the  property 
to  which  she  then  was,  or  to  which  she  or  her  intended 
husband  in  her  right  should  during  the  coverture  become 
entitled,  to  trustees,  upon  the  trusts  thereby  declared,  this 
does  not  amount  to  a  covenant  to  exercise  a  general  power 
of  appointment  in  favour  of  the  objects  aud  upOD  the 
trusts  of  the  settlement  And  if  she  appoiuts  an  annuity 
to  herself,  this  will  not  be  affected  by  the  settlement, 
unless  it  was  intended  by  the  settlement  that  any  after- 
acquired  property  should  be  converted  or  taken  otherwise 
than  in  the  state  in  which  it  should  be  so  acquired.  But 
if  she  appoints  a  gross  sum  to  herself  for  her  separate 
use,  it  will  be  bound  by  the  trusts  of  the  settlement, 
even  though  the  appointment  contained  a  power  of  revo- 
cation (b).  Where  husband  and  wife  jointly  or  jointly 
and  severally  coveuant  to  settle  all  property  which  the 
wife,  or  tlie  husband  in  her  right,  might  thereafter  become 
entitled  to,  such  a  covenant  (in  the  absence  of  any  expres- 
sions to  the  contrary)  does  not  apply  to  any  property 
acquired  after  the  determination  of  the  coverture  (c). 
S286. 

A  covenant  in  a  marriage  settlement,  to  settle  property 
to  which  the  wife  was  "then  entitled  for  any  interest 
whatever."  applies  to  property  to  which  she  was  entitled 
on  the  death  of  another,  or  in  contingency  ((f)-    2287- 

(a)  St.  Aubyit  V.  Hwatp/-,Try>,  22  £q.  G51  ;  /n  re  JOfwitnb,  L.  R.  9 

Deav.  175;  Wkiiev.Brigfft,<iecided  Ch.  Ap.  97. 

by  Lord  OrttenJaB.C.and  reported  (S)  Inre  Macitntie'i  SettleMott, 

22  Beav.  1T6.  note.  L.   R.   2   Cb.   Ap.  345  ;    Agar   t. 

(i)£bvirtT..fiairf,  lIU&re27G.  Qeorge,  L.  R.  2  Ch.  D.  706;  In  rt 

(e)  Dickiiutm  v.  imaiyn,  L.  R.  8  Jaeiuoii'l   WUl,  L.   R.  IS  Ch.  D. 

Kq.  64r. :  Carter  t.  Carter,  L.  B.  8  189. 
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A  covenant  to  settle  all  the  real  and  pereooal  estate  of  ^V','I'"' 
or  to  which  the  intended  wife  should  at  any  time  during  ^^— ^ 
the  coverture  become  seised,  possessed,  or  entitied,  does 
not  comprise  a  vested  estate  in  the  moiety  of  a  leasehold 
which  she  had  at  the  time  of  the  marriage;  though  it  does 
comprise  the  other  moiety  which  she  did  not  acquire  till 
aiter  the  marriage :  nor  does  it  comprise  a  vested  interest 
in  certain  property,  though  at  the  time  of  the  marriage 
it  was  not  ascertained  whether  it  would  turn  out  to  be  of 
any  value  or  not  (a).  And  it  has  been  held  that  it  does 
not  comprise  money  received  for  commutation  of  half- 
pay  (i),     2288. 

And  if  a  person  covenants  to  settle  any  real  or  personal 
estate  which  should  descend,  devolve  to,  or  vest  in  his 
wife,  or  to  or  in  him  in  her  right,  the  covenant  will  not 
include  property  which  belonged  to  the  wife  at  the 
time  (c).    2289. 

"nie  words,  "become  entitled,"  import  a  change  of 
condition;  and  hence  they  include  a  contingent  interest 
which  becomes  vested  during  the  coverture,  but  they 
do  not  include  stock  vested  in  possession  at  the  date  of 
the  settlement  (d).  And  they  may  also  include  property 
which  was  a  vested  remainder  at  the  time  of  the  marriage, 
and  becomes  vested  in  possession  during  the  coverture  (e). 
2290. 

Where  a  lather,  on  a  treaty  for  the  marriage  of  his 
daughter,  promises  the  intended  husband  that  at  the 
lather's  decease  she  shall  have  her  share  of  whatever 

(4)  WOUm  T.  Gplvin,  3  Drewrj  (O  A  reker  v.  Kelly,  1  Dr.  &  Sm. 

617.     /»  n  Btmdiui'i  Wm,  L.  R.  T  800. 

Eq.  231.     See  Re  Hughei'i  TnuU,  (0  /•  re  aiiUen't  Tnul,  L.  R. 

4  OU.  432  ;  In  re  Pedder'i  Settle-  13  Eq.  29G.     On  this  subject,  see 

wieni  Tnuti,  L.  R.  10  Eq.  586.  also  the  coDflicting  deciaioDS,  Ji  re 

(*>  Ohnrekiil »,  ifoitH^,  L.  R.  20  Vvtifi  Settlement  Tnuti,  L.  R.  18 

Eq.  A34.  Eq.  436 ;  and  In  re  Jitnet'   Will, 

(c)   CkirekiU  v.   Shepperd,   33  L.  R.  2  Oh.  D.  362  ;  see  also  /• 

Bear.  107.  I*  re  Wt/ndlkiim'»  Tnutt,  re  MiehelVi  Tnut;  L.  R.  9  Ch.  D. 

L.  R.  1  Kq.  291).  (Ap.)  6. 


VOL.  II. 
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^^"^■J'l* property  he  shall  die  posneased  of,  the  daughter  will  be 

—  entitled  to  the  share  of  pereoDalty  which  she  would  take 

under  ihe  Statute  of  Distributions  in  caue  of  an  intestacy, 
but  not  any  real  estate  (a).  2291. 
wbtnuu-  Where  there  are  articles  and  a  settlement  before  nuir- 
tiBQxnt  riage,  there,  as  a  general  rule,  the  settlement  alone  can  be 
looked  to:  if  it  is  different  from  the  articles,  it  must  be 
taken  as  a  new  agreement.  But  if  it  purports  to  be 
executed  in  pursuance  of  the  articles,  or  if  there  is  clear 
and  satisfactory  evidence  showing  that  the  discrepancy  had 
arisen  from  a  mistake,  the  Court  will  reform  the  settle- 
ment, and  make  it  conformable  to  the  real  intention  of 
the  parties  (b).  If  the  articles  are  before  marriage  and 
the  settlement  after  marriage,  the  articles  are  in  effect  the 
binding  settlement ;  and  if  the  settlement  gives  estates  or 
interests  different  from  those  which  the  Court  would  give 
on  the  construction  of  the  articles,  the  settlement  will  be 
reformed,  as  between  the  parties  and  their  representa- 
tives aod  mere  volunteers,  but  not  as  againat  a  purchaser 
for  valuable  consideration  without  notice  (c).  2292. 
duH  of  In  a  marriage  settlement  there  is  sometimes  a  clause 

providing  that  "  in  case  any  of  the  younger  scms  shall 
become  an  eldest  or  only  son,"  his  portion  shall  accrue  to 
the  other  children.  And  by  force  of  this  clause  a  younger 
son  may  lose  his  portion  on  becoming  an  eldest  or  only 
son,  although  he  may  not  have  succeeded  to  the  property 
of  his  elder  brother  (d).  This  is.  of  course,  contrary  to  the 
intention  of  the  settlor,  who  must  be  presumed  to  have 
intended  that  all  the  children  of  the  marriage  should  be 
provided  for.  It  is  evident,  therefore,  that  the  condition 
on  which  the  accruer  is  to  take  place  ought  to  be  more 
fully  and  accurately  expressed,    2S93. 

(a)  ioMr  V.  Fitldtr,  32  Beav.  1.  feachj  on  Settl.  132.     See  ilignan 

(i)  2  Speoce'B  Eq.  Jur.  140 ;  Bald  v.  Parry,  31  Be»y.  21 1. 

T.i/«/oAi«*<«,flD.M.lG.658,668.  (rf> See  AocwiT. Parw,  2 Keen 

(e)  2  tipcnce'H  Kq.  Jnr.  140—1;  G89. 
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tees,  at  Uie  request  in  writing  of  the  wife,  to  advance  part  <;,,„_,„. 
of  the  trost  moneya  to  the  husband,  on  the  security  of  bis  iJl^'tilti^ 
bond,  with  a  proTiso  that  they  should  not  be  obliged  to 
call  in  the  moneys  so  lent  unless  required  by  the  wife, 
ceases  to  be  applicable  to  the  husband  after  he  has 
taken  the  benefit  of  any  Act  for  the  relief  of  insolvent 
debtors  (a).    2204. 

Where  a  person  makes  a  settlement  on  his  first  marriage  p»t(nn« 
on  his  sons  in  tail,  remainder  to  persona  not  within  the  ^^* 
consideration   of  the   marriage,  and   subsequently,  on  a  J^^^, 
second  marriage,  covenants  that  he  will  settle  the  reversion  ^^V^HSILi- 
expectant  upon  the  decease  of  his  soub  without  issue,  to  Iti^'^^d^Ti 
the  use  of  the  children  of  that  marriage,  it  has  been  held  »  «  nm 
by  Sir  E.  Sugden,  when  Lord  Chancellor  of  Ireland,  that 
they   will   take  in  preference   to   tbe   persons   claiming 
under  the  voluntary  Umitations  in  the  first  settlement  (6). 
2206. 

Where  a  testator  directs  a  settlement  to  be  made,  he  is  ^^<j^^°^ 
deemed  to  have  intended  that  all  usual  powers  should  be  u«»™t- 
inserted;  such  aa  powers  of  leasing,  sale  and  exchange, 
with  a  receipt  clause,  in  the  case  of  real  estate,  and  provi- 
sions for  maintenance,  education,  and  advancement,  and 
appointment  of  new  trustees  (c).    2286. 

Where  a  fund  is  directed  to  be  settled  on  a  daughter  >^?^ 
and  her  issue,  so  that  the  same  may  not  be  subject  to  her  J^^^ 
husband's  control  or  engagements,  the  proper  mode  is  to 
settle  the  property  on  her  for  life,  for  her  separate  use, 
without  power  of  anticipation ;  after  her  death,  to  her  issue, 
as  she  shall  appoint  by  deed  or  will ;  and  in  default  of 
appointment  to  the  issue  living  at  her  death,  equally,  per 
stirpes ;  and  in  default  of  such  issue,  then  as  she  shall 

(d)  Beu  y.  Godttll,  lY.liC.  C. 
C.  «1T. 
(ft)  Stackyo»U  r.  BtaekpouU,  i      61G. 
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"c"''  *""  appoint  by  will ;  aad  id  default  of  f^pointment,  to  her 
executors,  admioistrators,  and  assigns  (a).     2297. 

Or,  it  may  be  stated  in  such  words  as  these :  "  The 
mode  of  settling  a  wife's  fortune  which  is  approved  by 
the  Court  ia,  to  give  her  the  first  life  interest  for  her 
separate  use ;  then  a  life  interest  to  the  husband ;  then 
(subject  to  powers  given  to  the  husband  and  wife  of  ap- 
pointing the  fund  among  the  issue  of  the  marriage)  it  is 
given  equally  to  such  of  the  children  as,  being  sons,  attain 
twenty-one,  or,  being  daughters,  attain  that  age  or  marry, 
or  else  to  the  children  equally,  with  gifts  over  in  favour 
of  the  others,  if  any  of  them,  being  sons,  die  under 
twenty-one,  or,  being  daughters,  die  under  that  age  and 
unmarried ;  if  there  ia  no  child,  who,  being  a  son,  attains 
twenty-one,  or,  being  a  daughter,  attains  twenty-one  or 
marries,  then,  if  the  wife  survives,  the  fund  is  limited  to 
her;  but  if  she  dies  in  her  husband's  lifetime  she  has  a 
general  power  of  appointment  over  it ;  and  in  default  of 
any  exercise  of  that  power,  it  is  given  to  her  next 
of  kin,  as  if  ahe  bad  died  intestate  and  without  having 
married"  (&).  And  as  a  general  rule  the  parents  should 
have  a  joint  power  of  ^pointing  among  the  children 
by  deed,  with  remainder,  as  the  survivor  shall  by  deed 
or  will  appoint  (c).  8288. 
SMUsg  An  antenuptial  settlement  cannot  be  set  aside,  r^ 

tormina,  or  formed,  or  varied,  on  the  ground  that  it  was  intended 
■Mmwnt.  that  there  should  be  a  pecuniary  consideration  on  both 
sides,  whereas  the  pecuniary  consideration  on  one  side 
has  failed ;  and  this  is  the  case,  whether  as  between  the 
persona  who  are  within  the  marriage  consideration,  or  as 
between  the  huaband  and  appointees  of  the  wife  who  are 
strangers;  for,  such  i^pointees,  though  volunteers  as 
(a)  Stanley  r.  Jacknan,  2B  Cogan  r.  Driffield,  L.  B.  2  Ch.  D. 
Beav.  450  ;  a^uitk  T.  Jlife,  L.  B,       49,  60. 

20  Eq.  666.  (o)  In  rv  Gowan,  L.  B.  17  Ch. 

(i)  Lord  Justice.fofyoZIay,  in       D.TTB,  TSO. 
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between  the  wife  and  themselves,  are  not  volunteers  ob^hHiI'^^ 
between  themselves  and  the  husband,  but  claim  under 
ud  therefore  stand  in  the  situation  of  a  purchaser  (a). 
2298. 

Where  a  settlement  is  made  by  a  person  in  illness  and  snunaant 
tmder  the  apprehension  of  speedy  dissolution,  it  should  ^Jj^" 
ccmtain  a.  power  of  revocatioo,  so  as  to  give  him  the 
opi>ortumty  of  revoking  it  in  case  of  his  recovery  and 
fonmng  a  cool  judgment;  and  if  such  a  power  is  not 
inserted,  the  deed  will  be  set  aside  (b).     2300. 

[f,  in  a  marriage  settlement,  a  person  enters  into  a  J^^""" 
covenant  to  settle  property  on  the  objects  of  the  settle-  J^^.''^ 
ment,  in  case  another  person  who  covenants  so  to  do 
shonld  also  settle  property  upon  them,  and  it  is  intended 
that  the  covenant  of  the  one  should  not  be  perfoimed 
unless  the  other  should  make  such  settlement  on  his  part, 
care  should  be  taken  unequivocally  to  express  that  in- 
tention. For  though  the  making  of  such  settlement  by 
(he  other  may  appear  to  be  a  condition  precedent,  looking 
to  the  tenna  of  the  covenant  alone ;  yet,  if  from  any  other 
part  of  Uie  instrument  it  appears  to  be  doubtful  whether 
it  was  intended  to  be  a  condition  precedent,  it  will  not 
be  construed  as  such,  because,  as  a  general  rule,  in 
'■■arriage  contracts  there  can  be  no  resistance  on  the  part 
of  one,  merely  because  another  contracting  party  has 
failed  to  perform  his  part  of  the  agreement ;  inasmuch 
as  the  parties  to  the  contract  are  not  the  only  persons 
having  an  interest  in  the  subject,  but  the  contract  is 
maile  by  them  on  behalf  of  the  issue  of  the  manriage  (c). 
S301. 


[A  wife  has  power  during  coverture  to  elect  to  confirm  »Mta 
or  disaffirm  a  settlement  executed  by  her  while  an  infant,  |;|' 

<<>)   ISnmfbeU    v.    IngUbg,    SI       1U2. 
Bt«v.W7  ;  1  D.  A:  J.  393.  ^o)  iioyrf  r.  Lloyd.  2  My.  &  Cr. 

(t)  FtnluiB  *.  WeUbf,  30  Beav.       11)2. 
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"ch'"  re"  *""^  'f  ^^  becomes  of  unsound  miml,  though  not  so  found 
by  inquisition,  the  Court  has  jurisdiction  to  elect  on  her 
behalf  (a).]     2301a. 

EiHiuioii         Marriage  articles  will  be  specifically  executed  on  the 

tttidn.  application  of  any  person  within  the  scope  of  the  (K>i)- 
sideration  of  the  marriage,  or  of  those  claiming  under  any 
such  persoQ.  But  they  will  not  be  specifically  executed 
on  the  application  of  persons  who  are  volunteers,  even  of 
a  wife  or  child  by  a  subsequent  marriage ;  although 
where  the  suit  is  brought  by  persons  who  are  within  the 
scope  of  the  consideration,  or  by  those  claiming  under 
them.  Courts  of  Equity  will  decree  a  specific  execution 
throughout,  as  well  in  favour  of  the  mere  volunteers,  aa 
of  the  plaintiff;  as  they  either  execute  them  ii^  toto,  or 
not  at  all  (6).    2302. 

^^**'|^;2'^      In  a  settlement  on  the  marriage  of  a  female  ward  of 

*"*•  Court,  provision  must  be  made,  out  of  her  fortune,  for 
the  children  of  a  future  marriage  (c).     2303. 

8»to«niant  Where  a  settlement  is  executed  a  few  days  after  the 
Slit*""  ^y*  "'"^  ***  *  ward  of  Court,  has  attained  her  majority, 
and  is  pursuhnt  to  proposals  made  a  very  short  time 
before  she  attained  her  majority,  and  is  such  that  the 
Court  would  not  approve  thereof,  it  will  be  rectified,  if  at 
least  it  was  the  work  of  her  friends,  and  she  was  not 
made  to  understand  its  efiect  and  called  upon  to  exercise 
her  judgment  uprm  it  {d).    2304. 

A  settlement  made  by  an  unmarried  lady  shortly  ailer 
majority,  without  contemplating  marriage  with  any  par- 
ticular person,  will  be  set  aside,  as  an  improvident  act  of  a 
person  who  ought  to  be  protected  by  the  Court  (e).  2306. 

uiDiwtion        The  effect  of  a  limitation  or  appointment  of  personalty 

to  the  executors  and  administrators  of  a  settior,  is,  simply 

(a)   Wilder  v.  Pigutt,  I..,R.  22  (0)  AniJffXT.H'isMil.lOBeav.SS. 

Ch.  D.  2«3.  {i)Mimey  v.  Monet,3  Drewiy  286. 

(S)  Slorj'B  Bq.  Jur.  §  986,  987  ;  (e)  ErerUt  r.  JSteritt,  L.  R.   10 

2  Spence'B  Eq.  Jot.  887.  Eq.  40B. 

n,s,t,.,.dDi.  Google 
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to  add  it  to  his  general  personal  estate,  bo  as  to  Bubject  it  '^■"l  J ;'|' 
to  any  disposition  which  he  may  make  of  it  in  his  life-  ^^^  ,^  ^^ 
time  or  by  his  will,  or  to  any  liability  incident  to  his  IJdlidali- 
feoeral  personal  eutate  {as  to  the  claims  of  trustees  in  ■Hiiii>r.  " 
l*nkniptcy  or  insolvency),  or  to  the  Statutes  of  Distri- 
bolion,  as  the  case  may  be.    And  this  rule  applies  even 
to  money  payable  at  the  settlor's  death  under  a  policy  of 
life  asaorauce,  because  the  settlor  or  his  trustees  may  sell 
tbe  policies  at  once  (u).     2306. 

Relief  will  be  granted  agaimit  acts  secretly  done  by  a  Fnodjoii 
woman  in  contravention  of  the  marital  rights,  or  in  dis-  |I|5i!tt™f 
appointment  of  the  just  expectations  of  her  intended 
husband ;  as  where  a  woman,  in  contemplation  of  mar- 
Hige  and  without  the  privity  of  her  intended  husband, 
makes  a  settlement  to  her  separate  use,  or  a  conveyance 
in  l&vouT  of  persons  for  whom  she  is  under  no  moral 
obligation  to  provide.  But  a  reasonable  provision  for  her 
cbildreo  by  a  former  marriage,  under  circumstances  of 
good  faith,  is  free  from  objection  (6).     2307. 

[Settlements  on  a  marriage  between  a  man  and  his  ^J'JJj^?)^ 
deceased  wife's  sister,  which  are  made  by  either  of  them  ^^!,|i^dwir»'> 
in  favour  of  the  other,  are  void  (e),  except,  perhaps,  such  a  '*''"' 
wtUement  as  tliat  in  the  case  of  Ayerst  v.  Jenidna  (d).} 
2308. 

Where  a  marriage  settlement  contains  a  power  ofPomvi 
revobingtbe  uses,  trusts,  etc.,  and  of  appointing  new  uses, 
tnista,  etc,  in  lieu  of  those  revoked,  this  power  only 
Mtborises  a  revocation  for  the  purpose  of  resettling  the 
estate  for  the  benefit  of  the  cestuis  que  trust,  and  does 
not  aathorise  a  mortgage  for  a  sum  to  be  paid  to  the 
buHband  (e).  2300. 
(a)  Maeb-iaie  v.  Maclurrait,   3      J,  521  ;  Pawum  v.  nrmvn.  I..  E.  13 

iUc.  1 0. 559.  Ch.  D.  ■an. 

{h)  Story's  Eq.  Jur.  §  273  ;    2  (rf)  I..  R.  Ifi  Ei).  276. 

'i*W»'sEq.  Jar.  606.  (e)  Elaadv.Jiai  r,21l  Beay.  137. 

(e)  CMtm  7.  AlU«s.  2  D.  F.  S: 
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Section  III. 
Of  Deeds  of  Compromise  and  Famitt/  Arrangement. 
F^i.T.i!,     In  the  case  of  a  compromine  of  doubtful  rights,  if  all 

'- the  parties  are  in  a  state  of  mutual  ignorance,  or  they 

are  all  acquaiDted  with  the  doubts  which  exist  in  their 
favour,  the  compromise  is  binding.  But  where  one  or 
more  of  them  is  or  are  not  aware  of  the  doubts  existing 
in  his  or  their  favour,  while  the  fact  that  such  doubts 
exist  is  known  to  the  other  or  others  of  them,  the  com- 
promise ia  not  binding  (a) ;  because,  in  that  case,  there  is 
room  forthe  presumption  of  surprise  or  confidence  abused, 
and  the  very  nature  of  the  transaction  made  it  requisite 
that  all  the  parties  should  be  on  an  equality  as  regards 
knowledge  or  ignorance  of  the  doubts  existing  in  their 
favour.  To  render  a  family  compromise  binding,  there 
must  be  an  honest  disclosure,  by  each  party  to  the  other, 
of  all  such  material  facts  known  to  them,  relative  to 
their  rights  and  title,  as  are  calculated  to  influence  the 
judgment  in  the  adoption  of  the  compromise ;  and  any 
advantage  taken  by  either  of  the  parties  of  the  known 
ignorance  of  the  other  of  such  facts  renders  such  com- 
promise void  in  equity  (h).     2310. 

Deeds  of  tiie  nature  of  family  arrangements  are 
exempted  from  the  rules  as  to  the  adequacy  of  the 
consideration  applicable  to  other  deeds ;  the  consideration 
in  such  cases  being  compounded  partly  of  value  and 
partly  nf  natural  love  and  affection.  And  it  is  not 
necessary  tliat  there  should  be  any  rights  in  dispute, 
in  order  to  uphold  them  (c).     23U. 

(o)See8tory'8Bq.Jur.5130— 1.  279;  WiUiamty.  Williamt,  2  Dr. 

(ft)  Sini(A  V.  Pincombc,  3  Mac.  &  Sm.  378 ;  L.  R.  2  Ch.  Ap,  2W. 

jcO.  6t>9;  Ortenneod'y.  Qreenwood,  As  to  deeds  of  this  nature,  see  also 

2  D.  J.  Ji  B.  28;  Broohe  v.  Lord  DimtiaU  v.  Damdaie,  'A   Diewry 

Mettyn,  2  D.  J.  k  S.  373.  666,  669— 6T1. 

(c)  PiTUe  V.  Perut,  7  Ul.  &  F, 
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To  render  the  compromise  of  litigatioa  valid,  it  is  not ■^;^'^- J'g*- 
necessary  that  the  question  in  dispute  should  be  really 
doubtful,  if  the  parties  boti&  Sde  considered  it  to  be  so  (a). 
2312. 


Section  IV. 

Of  CredUoTi  Deeds. 

.  Cr^itors  Deeds  generally. 


It  will  appear  from  a  preceding  and  asubsequent  chapter  ^"i'  t.i2. 

that  a  conveyance  or  assignment  may  be  valid,  under 

certain  circumstances,  even  though  made  by  an  insolvent  ^,^J^", 
debtor  in  favour  of  a  particular  creditor :  and  that,  on  the  £|^^ior" 
other  hand,  a  conveyance  or  assigaiaent  by  such  a  person  J^lud 
may  be  invalid,  under  certain  circumstances  even  though  i^ion* 
made  for  the  benefit  of  all  his  creditors  (6).     2313. 

Conveyances  in  trust  to  sell  and  pay  creditors  are  in  Re™"* 
the  nature  of  an  instrument  of  agency,  and  revocable  at  J^^™ '" 
the  will  of  the  debtor,  unless  the  creditors  are  executing  ™*'*™- 
parties,  or  the  deed  has  been  acted  upon,  or  notice  ^ven 
to  the  creditors  (c).     2314. 

A  conveyance  by  a  debtor  of  his  goods  to  two  creditors,  &"'^  "^ 
for  die  benefit  of  themselves  and   the   other  creditors  >™*^- 
passes  the  property  at  once  on  the  execution  of  the  deed 
by  the  debtor,  without  any  assent  on  the  part  of  the 
trustees  {d).    2316. 

Where  a  deed  of  assignment  purports  to  be  made  by  all  ^^  ^^^ 
the  partners  in  a  firm,  and  to  convey  all  their  personal  ^toui;^ 
estate  and  efiects  whatsoever  in  trust  for  the  benefit  of  ^^i^ 
creditors,  and  it  is  executed  by  only  one  of  the  partners, 

(a)  £My'«a>«.lD.M.&0,356.  .V«r/iAy,  3  Uoore's  P.  C.  C.  446; 

(»)  See  supra,  par.  I5B2 ;  infra,  Johiit  v.   Javit*,   L.  R.  8  Ch.   D. 

pv.  2375—238*.  (Ap.)  744. 

(c)  Coote   Mortg.  3rd  ed.  161 ;  (<0  Bob»<m  v.  TKeUuinm,  L.  B.  2 

SlDi7'B  Eq.  Jot.  §  1036  b;  ateile  t.  <j.  B.  G12. 
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cr!"k1''  •''  operates  to  convey  all  his  separate  effects,  and  aU  his 
share  in  the  joint  effects  (a).     2316. 

wiieieciB-        In  order  to  entitle  the  creditors  named  in  a  general 

tho^i  not  assignment  for  the  benefit  of  creditors  to'  take  under  it, 
it  is  not  necessary  that  they  should  be  technical  parties 
thereto,  unless  thej  are  named  in  the  assignment  as 
parties,  and  are  expressly  required  to  execute  before  they 
can  take  under  its  provisions.  It  is  sufficient  if  they 
have  notice  of  the  trust  in  their  favour,  and  assent  to 
it ;  and  if  there  ia  no  stipulation  for  a  release,  or  any 
other  condition  in  it  which  may  not  be  for  their  benefit, 
their  assent  will  be  presumed,  till  the  contrary  appears  (6). 
2317. 

Under  special  circumstances,  creditors  who  have  not 
acceded  to  a  composition  deed  witlun  the  time  limited 
by  it,  may  participate  in  the  benefits  thereof  (c).  And 
where  creditors  have  acted  under  a  deed  of  composi- 
tion and  treated  it  as  valid,  a  Court  of  Equity  will 
also  act  under  it  and  treat  it  as  valid  as  against  the 
assignor,  though  the  creditors  have  not  executed  it  within 
the  time  prescribed  (d).  A  deed  of  trust  for  the  benefit 
of  creditors  is  not  avoided,  though  the  creditors  named  as 
parties  to  it  of  the  second  part  are  described  as  the  several 
persons  whose  names  and  the  amount  of  whose  debts  are 
set  out  in  a  schedule  thereunto  annexed,  and  yet  there  is 
no  schedule  annexed  at  the  time  of  execution,  and  erasures 
are  made  in  the  names  of  some  of  the  creditors  written  in 
the  schedule  afterwards  added,  and  agunst  the  names  of 
others  no  sums  are  set  (e).     2318; 

Frswtaon  If  any  creditor  who  is  a  party  to  a  composition  deed, 
has,  unknown  to  the  other  creditors,  obtained  any  benefit 

(a)  Bcmker  v.  Svrdekin,  U  M.      Johns  k  Hem.  Hi. 

&  W,  128.  (O)  2  Spence's  Bq.  Jur.  354.    In 

(b)  Stoiy'a  Eq.  Jur.  §  1036  a;  ™  BoJei-V  ?Ww«,  L.  B.  10  Eq.  58*. 
see  i(i™«  V.  ^iMM.*.  24  Be*T.  643.  (0   Weitt.SUward.  iiil.kW. 

(<■)  WhUiwre   V.   l^rquand,  1      IT. 
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or  senuritj,  either  from  the  debtor  or  a  third  person,  ir;,"!]^'*' 
beyond  what  the  others  have  received,  or  entent  into  a  ' 
contract  with  the  debtor  which  prevents  him  from  being 
pat  into  that  situation  of  freedom  from  resisting  demandis 
which  may  be  considered  as  one  of  the  chief  inducements 
to  the  others  bo  sign  the  deed,  it  is  a  fraud  oo  the  policy  of 
the  law ;  and  such  secret  arrangements  are  entirely  void, 
even  as  against  the  assenting  debtor,  or  his  sureties,  or  his 
friends ;  and  money  paid  under  them  may  be  recovered 
back  (a).     8319. 

II,  DeetU  of  Arrangement,  under  t!te  Bankruptcy  Act  of 
1861,   where  there   luive  been   Proceedings   in   Bank- 
ruptcy (6). 
By  B.  187,  "  If  the  proceedings  in  bankruptcy  be  stayed  vo«a  ta 
as  herein  provided,  the  bankrupt,  or  any  creditor  nomi-  ^''"^■, 
nated  in  that  behalf  by  the  meeting  aforesaid,  may,  at  any  J^'^;^ 
time  within  the  period  during  which  the  proceedings  aie  1^,^^"' 
so  stayed,  produce  to  the  Court  a  deed  of  arrangement,  E^'rirt'ii 
signed  bv  or  on  behalf  of  three-fourths  in  number  and  t««i:iuiii 
value  of  all  the  creditors  of  the  bankrupt ;  and  the  Court  t>ui>>n<i>taT. 
may  consider  the  same,  and  may  examine  oq  oath  the 
bankrupt  and  any  of  the  creditors  who  may  desire  to  be 
heard  io  support  of  or  in  opposition  to  the  deed,  and  may 
make  such  other  inquiry  as  it  may  think  necessary ;  and 
if  the  Court  shall  be  satisfied  that  the  deed  has  been  duly 
entered  into  and  executed,  and  that  its  terma  are  reason- 
able and  calculated  to  benefit  the  general  body  of  the 
creditors  under  the  estate,  it  shall  by  order  make  a  decla- 
ration of  the  complete  execution  of  the  deed,  and  shall 
direct  the  same  to  be  roistered  with  the  chief  registrar, 
and   shall   also,   if  it  thinks  fit,  annul  the  bankruptcy ; 

(a)  See  Storj'a  Bq.  Jnr.  §  378— a;  (*)  Soc  cnfti^troentBin  the  amcnd- 

3    ^pence's   Kq.    Jur.    :^5T— 36U ;       iug  Aet,  ill  &  32  Vict.  i;.  1U4,  some 
PjUger     V.     Brmone,    28     Bear.      oE  which  are  stated  infra,  par.  232S 
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^I^^Jf-  and  8uch  deed  shall  thereafter  be  as  binding  in  all  respects 
j,^^  j,^  on  any  creditor  who  ba^  not  executed  the  deed  as  if  be 
E^*^'.  had  executed  it,  provided  such  deed  be  registered  with 
^unDoT  the  chief  registrar  in  manner  directed  by  the  order." 
"-"     8320. 

Djjdtob.        By  a.  194  of  the  same  statute,  "Every  deed,  instrument, 
S'^t*    or  agreement  whatsoever,  by  which  a  debtor,  not  being  a 
^^^^  bankrupt,  conveys  or  covenants  or  agrees  to  convey  his 
^^in    estate  and  effects,  or  the  priacipal  part  thereof,  for  the 
benefit  of  bis  creditors,  or  makes  any  arraugement  or  ^ree- 
ment  with  his  creditors,  or  any  person  on  their  behalf,  for 
the  distribution,  inspection,  conduct,  niaaagemeiit,or  wind- 
ing up  of  his  affiiirs  or  estate,  or  the  release  or  discharge 
of  such  debtor  from  his  debts  or  liabilities,  shall,  within 
twenty-eight  days  from  and  after  the  execution  thereof 
by  such  debtor,  or  within  such  further  time  as  the  Court 
in  London  shall  allow,  be  registered  m  the  Court  of  Bank- 
ruptcy; and  in  default  thereof  shall  not  be  received  in 
evidence  "  (a).    2320a. 

III.  Deeds  of  Composition,  under  the  Bankruptcy  Act  of 
1861,  tvhject  to  the  JurUdictwn  o/the  Court  of  Bank- 
ruptcy, wJiere  no  Bankruptcy  Proceedings  have  been 
taken  (b). 
wh^  d-d.       By  tl»e  Btat.  24  &,  25  Vict.  c.  134,  s.  192,  "  Every  deed  or 
l^n^ '  instrument  made  or  entered  into  between  a  debtor  and  his 
u^       '  creditors,  or  any  of  them,  or  a  trustee  on  their  behalf, 
relating  to  the  debts  or  liabilities  of  the  debtor,  and  bis 
release  therefrom,  or  the  distribution,  inspection,  manage- 
ment, and  winding  up  of  bis  estate,  or  any  of  such  matters, 
shall  be  as  valid  and  effectual  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 

(a)  This  section  does  not  npplf  to  (A)  See  enactnieiits  in  theamend- 

deedB  nnder  s.  192.    See  2  OriffithB  ing  Act,  31  tt.  32  Vict,  c  lUI,  mune 

and   Holmea  on  Bankruptcy,  pp.  of  which  are  stated  infra,  par.  2325 

1039, 1030.  —2330. 


iDi.  Google 


OF  ORBDTTORS'   DKBD8.  825 

duly  executed  the  aame,  provided  the  following  conditione  g^'^g"' 

be  observed;  that  is  bosa,y,l.  A  majority  in  number  repre- 

senting  three-fourths  in  value  of  the  creditorsofsuch  debtor 
whose  debte  shall  respectively  amount  to  ten  pounds  and 
upwards  shall,  before  or  after  the  execution  thereof  by  the 
debtor,  in  writing  aasent  to  or  approve  of  such  deed  or 
instrument;  2.  If  a  trustee  or  trustees  be  appointed  by 
such  deed  or  instrumeut,  such  trustee  or  trustees  shall 
execute  the  some ;  3.  The  execution  of  such  deed  or  instru- 
ment by  the  debtor  shall  be  attested  by  an  attorney  or 
solicitor ;  4.  Within  twenty-eight  days  from  the  day  of 
the  execution  of  such  deed  or  instrumeat  by  the  debtor, 
the  same  shall  be  produced  and  left  (having  been  first  duly 
stamped)  at  the  office  of  the  cbiefregistrar,  for  the  purpose 
of  being  registered  ;  H.  Together  with  such  deed  or  instru- 
ment there  shall  be  delivered  to  the  chief  registrar  an 
affidavit  by  the  debtor  or  some  person  able  to  depose 
Uiereto,  or  a  certificate  by  the  trustee  or  trustees,  that  a 
majority  in  number  representing  three-fourths  in  value,  of 
the  creditors  of  the  debtor  whose  debts  amount  to  ten 
pounds  or  upwards  have  in  writing  assented  to  or  approved 
of  such  deed  or  instrument,  and  also  stating  the  amount 
in  value  of  the  property  and  credits  of  the  debtor  com- 
prised in  such  deed ;  6.  Such  deed  or  instrument  shall, 
before  registration,  bear  such  ordinary  and  ad  valorem 
stamp  duties  as  are  hereinafter  provided ;  7.  Immediately 
on  the  execution  thereof  by  the  debtor,  possession  of  all 
the  property  comprised  therein,  of  which  the  debtor  can 
give  or  order  possession,  shall  be  given  to  the  trustees." 
2321. 

By  s.  196,  "  Every  such  deed,  on  being  so  registered  as  Memonii- 
aforesaid,  sbali  have  a  memorandum  thereof  written  on  the  sinnuon. 
face  of  such  deed,  stating  the  day  and  the  hour  of  the  day 
at  which  the  same  was  brought  into  the  office  of  the  chief 
r^strar  for  registration."     2322. 
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^H.'w;7'  ^y^-  ^^7,  "From  and  aftertheregiatrationof  every  such 
jurfadicti™  ^^^^  °^  instrument  in  manner  aforesaid,  the  debtor  and 
mfri^M^  creditors,  and  trustees,  parties  to  such  deed,  or  who  have 
unottbs  assented  thereto  or  are  bound  thereby,  shall  in  all  matters 
— ._?!.,_.,  relating  to  the  estates  and  effects  of  eucb  debtor  be  subject 
to  the  jurisdiction  of  tbe  Court  of  Bankruptcy,  and  shall 
respectively  have  the  benefit  of  and  be  liable  to  all  the 
provisions  of  this  Act,  in  the  same  or  like  manner  as  if  the 
debtor  had  been  adjudged  a  bankrupt,  and  tbe  creditors 
had  proved,  and  the  trustees  bad  been  appointed  creditors' 
assignees  under  such  bankruptcy ;  and  the  existing  or 
future  trustees  of  any  such  deed  or  instrument,  and  the 
creditors  under  the  same,  shall  as  between  themselves 
respectively,  and  as  between  themselves  and  the  debtor 
and  against  third  persona,  have  the  same  powers,  rights, 
and  remedies,  with  respect  to  the  debtor  and  his  estate  and 
effects,  and  the  collection  and  recovery  of  the  same,  as  are 
possessed  or  nmy  be  used  or  exendsed  by  aaaignees  or 
creditors  with  respect  to  the  bankrupt,  or  his  acts,  estate 
and  effects  in  bankruptcy ;  and,  except  where  the  deed 
shall  expressly  provide  otherwise,  the  Court  shall 
determine  all  questions  arising  under  the  deed  according 
to  t^e  law  and  practice  in  bankruptcy,  so  far  as  they 
may  be  applicable,  and  shall  have  power  to  make  and 
enforce  all  such  orders  as  it  would  be  authorised  to  do 
if  tbe  debtor  in  such  deed  had  been  adjudged  bankrupt 
and  his  estate  were  administered  in  bankruptcy."  2323. 
By  s.  200,  "  If  a  debtor  cannot  obtain  the  assent  of  a 
'  majority  in  number  representingthree-fourths  in  valueof 
bis  creditors;  by  reason  of  his  being  unable  to  ascertain  by 
'  whom  bills  of  exchange,  promissory  notes,  or  other  nc^ti- 
able  securities  accepted,  drawn,  made,  or  indorsed  by  him 
are  holden,  or  by  reason  of  tbe  absence  of  creditors  in  a 
foreign  country,  or  other  similar  circumstances,  it  shall  be 
sufficient  if  be  obtain  tbe  consent  uf  a  majority  in  number 
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Tfipreaenting  three-foaiths  ld  value  of  all  his  other  creditors  ^J"^'  ^'l* 
to  such  deed  or  iostrumeDt  as  aforesaid  ;  provided  that 
notice  shall  have  been  inserted  by  or  on  behalf  of  the 
debtor  in  oue  or  more  newspapers  publbhed  in  the  county 
or  place  at  which  be  shall  have  carried  on  business  imme- 
diately prior  to  the  date  of  such  deed  or  instmment, 
requiring  his  creditors  to  signify  their  assent  to  or  dissent 
from  such  deed  or  inatrument  by  notice  in  writing 
addressed  to  the  trustee  or  trustees  thereof  within  fourteen 
days  from  the  insertion  of  such  notice,  and  that  the 
affidavit  or  certificate  of  the  trustee  or  trustees  shall  state 
the  circumstances  of  the  case,  and  the  same  shall  be 
allowed  by  the  Court,  and  provided  the  deed  or  instru- 
ment be  in  such  form  as  is  expressed  in  Schedule  (D.)  to 
this  Act  annexed,  which  shall  vest  all  the  estate  and 
effects  of  the  debtor  in  the  trustees  of  such  deed,  and 
provided  that  all  such  other  conditions  as  are  hereinbefore 
required  be  duly  complied  with."    2324. 

I V,  Some  EnactmenU  in  the  "  Act  to  amend  the  Bankruptcy 
Act,  1861." 

By  the  stat.  31  &  32  Vict  c.  104,  s.  1,  it  is  enacted  tiiat  ^^^ 
"  no  deed  or  instrument  made  or  entered  into  between  a 
debtor  and  bis  creditors,  or  any  of  them,  or  a  trustee  on 
their  behalf,  relating  to  the  debts  or  liabilities  of  the  debtor 
and  his  release  thertifrom,  or  the  distribution,  inspection, 
management,  and  winding  up  of  his  estate,  or  any  of  such 
matters,  shall  be  as  valid,  effectual,  and  binding  on  all  the 
creditors  of  such  debtor  as  if  they  were  parties  to  and  had 
duly  executed  the  same,  unless,  in  addition  to  the  con- 
dition to  be  observed  in  accordance  with  the  provisions 
of  the  Bankruptcy  Act,  1861,  the  following  conditions 
shall  be  observed ;  that  is  to  say,"    2326. 

"  1.  TogeUier  with  such  deed  or  instrument  there  shall 
be  delivered  to  the  chief  registrar  a  list  showing,  to  the 
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^"s,'J■^^  best  of  the  knowledge,  infonnation,  and  belief  of  the  debtor 
or  other  person  by  whom  the  list  is  made,  the  debts  and 
liabilities  of  every  kind  of  the  debtor,  and  \he  times  when 
such  debts  and  liabilities  were  contracted  or  incurred,  and 
the  considerations  for  the  same,  the  names,  residences,  and 
occupations  of  hia  creditors,  and  the  respective  amounts 
due  to  them,  and  the  secunties  held  by  them,  and  the 
estimated  value  of  such  securities : "     23S6. 

"  2.  A  Btat«ment  showing,  to  the  best  of  the  knowledge, 
information,  and  belief  of  the  debtor  or  other  person  by 
whom  the  statement  is  made,  the  debtor's  property  and 
credits,  and  the  estimated  value  thereof."    2327. 
'"J»^5^'«     By  8. 3  it  is  enacted  that "  no  creditor  shall  be  reckoned 
f^"^     in  the  computation  of  the  requisite  majority  in  number 
""'■  representing  three-fourths  in  value  of  the  creditors  of  the 

debtor  executing  such  deed  or  instrument  unless  he' proves 
his  debt  by  affidavit  or  declaration  in  Hie  manner  and  sub- 
ject and  according  to  the  provisions  to  be  prescribed  by 
general  orders ;  and  in  the  computation  of  the  requisite 
value  of  such  creditors,  and  for  all  other  purposes  of  the 
deed,  the  amount  due  to  each  creditor,  after  deducting  the 
value  of  the  securities  held  by  him  on  the  debtor's  pro- 
perty, shall  alone  be  reckoned ;  and  notwithstanding 
anything  in  the  Bankruptcy  Act.  1861,  the  time  for  the 
production  and  leaving  of  any  such  deed  or  instrument 
at  the  office  of  the  chief  registrar  as  therein  provided 
shall  be  twenty-eight  days  from  the  day  of  the  execution 
thereof  by  the  debtor,  or  such  Jiirther  time  as  the  Court 
may  allow."    2328. 

By  s.  7  it  ia  enacted  that  "  in  case  of  a  deed  of  arrange- 
ment under  section  187  of  the  Bankruptcy  Act,  1861,  no 
creditor  shall  be  reckoned  in  the  computation  of  the  re- 
quisite majority  in  number  and  value  of  the  creditors  of 
the  bankrupt  unless  he  proves  his  debt  by  affidavit  or 
declaration  in  the  manner  and  subject  and  according  to 
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the  provisions  to  be  prescribed  by  general  orders ;  and  in  51;!"' J!? 
the  computation  of  the  requisite  value  of  such  creditors, 
and  for  all  other  purposes  of  the  deed,  the  amount  due  to 
each  creditor,  after  deducting  the  value  of  the  securities 
held  by  him  on  the  bankrupt's  property,  shall  alone  be 
reckoned     2329. 

By  a.  15,  "  This  Act  shall  commence  and  take  effect  on  '^™'^y^ 
the  11th  day  of  October,  1868,  and  shall  be  construed"** 
tt^ther  with  so  much  of  the  Bankrupt  Law  Consolidation 
Act,  1849,  the  Bankruptcy  Act,  1854,  and  the  Bankruptcy 
Act,  1861,  as  is  in  force,  as  one  Act,  and  may  be  cited  for 
all  purposes  as  The  Bankruptcy  Amendment  Act,  1868." 
2330. 

[All  the  above>mentioned  Bankruptcy  Act«  have  been 
repealed  by  the  Bankruptcy  Repeal  and  Insolvent  Court 
Act,  1869  (btat  32  &  33  Vict.  c.  83).  in  order  to  facilitate 
the  working  of  the  Bankruptcy  Act,  1869  (stat.  32  &i  33 
Vict.  c.  71J,  on  which  the  whole  law  of  bankruptcy  until 
recently  depended ;  but  the  Bankruptcy  Act,  1883  (stat. 
46  &,  47  Vict.  c.  52)  (a),  which  comes  into  general  opera-  ■ 
tionon  the  Ist  of  January,  1884,  repeals  the  Act  of  1869. 
The  Bankruptcy  Act,  1883,  as  was  the  case  with  the 
Bankruptcy  Act,  1869,  contains  no  enactments  to  fill  the 
place  of  the  preceding  sections  of  the  Bankruptcy  Act, 
1861,  and  the  Bankruptcy  Amendment  Act,  1868,  respect- 
ing creditors'  deeds.]     2330>t. 

(d)  iiee  Appendix. 
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'   VOIU  ANU   VOIDABLE  DEEDS   AND  CONTRAC?rS  («) 


Section  I. 

Of  Deed*  whirk  are  Invalid  by  reason  of  the  Absence  of 
any  Consideration,  or  the  Inadn'jitacy  or  Unlawfulness 
of  the  Consideration. 

I.  Absence  or  Failure  of  Consideration. 
u.j.fi  Lawful  considerationa  are  of  two  kinds:  valuable  and 
- ' —   good.     A  valuable  consideration  is  money,  or  any  other 
.  J^    thing  that  bears  a  known  value,  or  marriage,  or  some  other 
•"p^  benefit  to  the  person  making  a  promise,  however  slight,  or 
to  a  third  person,  by  the  act  of  the  promisee,  or  any  loss, 
trouble,  detriment,  or  inconvenience  to,  or  charge  or  lia- 
bility upon,  the  promisee,  however  slight,  for  the  sake 
or  at  the  instance  of  the  promisor,  though  without  any 
benefit  to  the  promisor,  or  the  prevention  of  litigation, 
or  the  settlement  of  disputes.     A  good  consideration  is 
affection  for  a  child  or  relation,  or  the  payment  of  debts 
by  the  debtor  (t).     2331. 

The  suspension  or  forbearance  of  proceedings  at  law 
or  in  equity,  in  respect  of  a  legal  or  equitable  claim. 

Id)  Of  wiirae  this  chupter  onlj  other  grouodB  of  invalidity. 
uoiQts  out  TODieof  the  yrouudB,  not  (ft)  See  4  Cruise  T.  Z'2.  c  2,  5  50. 

nulifedunderotherheaile.onwhich  61  ;  Smith's  Common  Law  MMiual, 

deeda  are  void  or  Toidaljle.     The  9tb   ed.   par.    IT4— 7  ;  I^rtan  t. 

peniaal  of  other  parts  o£  the  work  HandU-y,  2  D.  J.  4;  3.  283. 
will  at  nnct-  direct  the  reader  to 
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though  it  be  only  &  doubtful  one,  and  though  indeed  it  ^*,'"'J"' 
ultimately  tarn  out  to  be  unfounded,  is  a  sufficient 
valuable  consideration  for  a  promise  either  by  the  party 
liable  or  by  any  third  peraou,  provided  the  claim  was 
made  bon&  fide  in  the  belief  that  it  was  well  founded, 
and  not  frsudulently  (a),    2332. 

In  the  case  of  deeds  operating  by  transmutation  of  the  lu  -hat 
possession,  no  consideration  is  necessary,  as  between  the  "■i*""""  <• 
parties,  nor  as  to  strangers,  except  in  cases  of  actual  or 
constructive  Iraud  (b).  But  in  the  case  of  deeds  operating 
without  transmutation  of  the  possession,  that  is,bai^ins 
and  sales,  and  covenants  to  stand  seised,  a  conuderation 
is  absolutely  necessary  (c).     2333. 

Where  a  person  executes  and  delivers  a  deed  of  con-  ito»«i»bi«. 
veyance  of  equitable  property  to  a  volunteer,  or  where  J^""*^ 
the  legal  estate  is  transferred  and  a  trust  of  it  is  declared 
in  favour  of  a  volunteer,  and  there  is  nothing  upon  the 
face  of  tile  transaction  or  from  contemporaneous  evidence 
to  show  that  it  was  intended  to  be  revocable,  it  cannot  be 
revoked  or  avoided  in  any  way.  And  even  if  the  donor 
procures  a  retransfer  of  stock  by  the  trustees,  and,  where 
it  is  in  writing,  cancels  the  instrument,  and  by  will  makes 
a  provision  for  the  same  cestuis  que  trust,  still  the  settle- 
ment is  binding ;  and  unless  the  subsequent  provision  is 
expressed  to  be  substitutionary,  the  cestuis  que  trust,  if  the 
giA  is  not  by  way  of  portion,  will  take  both.  They  will 
have  their  election,  if  it  is  expressed  to  be  in  substitution; 
and  stock  not  being  within  the  stat.  27  EUz.c.4,  a  purchaser 
from  the  donor  cannot  avoid  the  voluntary  settlement  or 
gift  (d).    2334. 

(a)  Sm.  Con.  146— T,  150 ;  Ad.  (ft)  tiet    infra,    sect.     III.,    oa 

Cod.  1:! ;  Chit.  Con.  24 — 9  ;  Coah  v.  roluntBrf  deeds   void  att   agkiiut 

Wrigit,  1  Ben  ft  Sm.  669  ;  £emua  porahaaers  «id  ci«ditor«. 

T    Ha»4leti,  2   D.  J.  ft   8.   383 ;  ie)  4  Cruise  T.  32,  o.  2,  §  4fi  ;  2 

CaUitktr  T.  BUflofftAeim.  L.  B.  6  Free.  Shep.  T.  610 ;  Burton,  $  536. 

Q.  B.  U9.  W  ^  8p«nce'>  Kq.  Jut.  883—9. 
Oii 
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'•  The  keeping  a  deed,  so  executed  an  to  pass  an  estate 
"  or  inbei-est,  in  the  donor's  possession,  is  not  of  itself  suffi- 
cient to  enable  the  donor  to  revoke  it  by  cancellation  or 
by  will ;  though  no  notice  of  it  may  have  been  given  to 
any  one :  and  though  it  may  have  been  foolishly  or  incon- 
siderately executed  (a).  Hence,  a  person  unmarried  can- 
not recall  a  voluntary  deed  which  he  has  executed  for  the 
benefit  of  future  children.  Nor  can  he  relieve  himself 
from  a  provision  by  ^hich  he  has  chosen,  for  the  benefit  of 
those  children,  to  submit  to  the  discretion  of  a  third  person 
the  extent  of  the  enjoyment  ot  the  income  of  his  pro- 
perty (/').  And  where  a  femme  sole  made  a  settlement  of 
personal  property  upon  certain  trusts  for  herself,  and  any 
husband  with  whom  she  might  intermarry,  and  any  chil- 
dren she  might  have,  and  her  appointees  and  next  of  kin, 
it  was  held  to  be  irrevocable  years  afterwards,  although 
she  never  married,  and  it  did  not  appear  that  it  was 
made  in  contemplation  of  an  immediate  marriage,  or  of 
a  marriage  with  any  particular  individual  at  any  sub- 
sequent time :  and  although  it  was  alleged  in  the  will,  and 
the  probability  was  that  it  was  executed  solely  in  order  to 
protect  herself  against  the  importunities  of  relations,  and 
was  purely  voluntary,  and  although,  in  consequence  of 
the  locking  up  of  the  capital,  she  became  greatly  embar- 
rassed (c).     2336. 

Courts  of  Equity  will  enforce  an  obligation  imposed  by 
will,  without  any  consideration  (d).  But  they  will  not 
enforce,  either  against  the  party  himself  or  any  volunteem, 
claiming  under  him,  any  contract  or  any  imperfect  gifts 
inter  vivos  (not  being  donations  mortis  causi)  or  imperfect 
assignments  of  debts  or  other  property,  or  executory  trusts 
raised  by  a  covenant  or  agreement,  or  defective  or  tm- 

(a)  2  Spence'B  Eq.  Jui.  S8S  .Be  (c)  2  ^pence's  Eq.  Jnr.  129,  265  ; 

Hay*  Tnitt,  2  D.  J.  1:  S.  386.  Bill  v.  CarttOA,  2  My.  A:   K.  503. 

(*)  Petre  v.  Eipmette,  2  My.  i;  Bnt  see  Bupni,  par.  2304—5. 

K.  496.  (df  2  Spence's  Eq.  Jur.  255. 
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perfect  settlementa  or  conveyances,  which  are  not  founded  ^,i'""J!'' 
in  a  valuable  coaeideration,  even  though  the  transaction  — — 
be  founded  on  a  meritoriouB  consideration,  an  in  the  case 
of  a  provision  for  a  wife  or  child ;  that  is,  equity  will  not 
enforce  them  so  far  as  something  is  sought  beyond  what, 
if  anything,  may  be  recovered  under  them  at  law,  al- 
though it  will,  if  necessary,  give  effect  to  any  legal  obli- 
gation created  by  them.  But  if  a  transfer,  aHsignment, 
trust,  settlement,  or  conveyance  is  complete,  so  that  no 
act  remains  to  be  done  to  give  full  effect  to  the  title, 
equity  will  enforce  it  throughout  against  the  party 
mftlcing  or  creating  it,  and  his  representatives,  although  it 
be  merely  voluntary  (a).  And  simply  to  sign  a  declara- 
tion of  trust  in  favour  of  the  donee  is  an  eti'ectual  mode  of 
effecting  a  voluntary  transfer.  And  if  a  person  diivcts  by 
letter,  though  not  for  valuable  consideration,  an  executor 
to  pay  over  to  another  the  share  to  which  such  person  is 
entitled,  and  the  letter  is  acted  upon  by  the  executor,  it 
will  operate  as  an  assignment  (/>).     2836. 

A  third  person,  particularly  if  a  relation,  may  enforce  in 
equity  a  stipulation  made  by  another  in  his  favour,  and 
for  which  the  party  who  obtained  it  has  given  a  valuable 
consideration  plainly  with  a  view  of  beuetiting  such  third 
person,  though  such  third  person,  as  regards  each  of  the 

(a)Stiif7's  Eq.  Jur.  §  43,1,  787,  W.io^ford  v.  CAornfcy,  28  Beav.-lfi; 

T'J:l  a.  b,  973  ;  1  Spence's  Eq.  Jur.  DUrim  v,  Bme.  3  Gif.  .138  ;  Airfi/ 

507  ;  2  Spence'B  Eq.  Jur.  52,  S7,  n.,  v.  JJall.  3  Sm.  k.  «.  316  ;  Pantrll 

129.  254,  255,  285,  889—893,  898,  v.  Hingiton,  3  Sm.  k  G.  337  ;  Mil- 

899,   907,  909—915  ;   Wleti-her  v.  niy  v.  Lord,  i  D.  F.  &  J.  234  ;  In 

FUteher,   4    Hare    «7  ;    Vo^U  v.  re  Ilreton'i  Eitafe,  Brrton  t.  WmII- 

Hmgllei,  2  S.  Jc  O.   18;  Bruli/f  v.  ven,  IT  Ch.  D.  4It>. 
Bru/ge,    16   Bea».   315 ;    Wral   v.  (*)  A'finpJeA  v.  Manning.  1  D, 

OMirc.l7Beav.262;ScaI<*T.Jfti«rff,  -M.  &  O.  17S  ;  Guint  v.  Grant,M 

6  D.  U.  i;  (i.  43  ;  DtHing  r.  Warf.  Beftv.   34  ;    OUhert  y.   Orn-ta«,  2 

22  Be«v.  184;  Talliam  v.   Vemim,  Hero.  &.  Mil.  110;  Jmrii  v.  Leet. 

20  Bear.  604 ;   Beerh  v.  Jtcep.   \  I..  R.  1  Ch.  Ap.  25 ;  Rirhardien  \: 

Bear.  286;  Doauldnn  i.  DannU-  U'tchanlmi,h.'&.^'Bt\,i<SS;LamlK 

fut.  1  Kaj  711  ;  Pearx'H  r.  Ami-  v.  Orton,  I  Drew.  &  Sm.  UM. 
raiU  .{mranee  Q^ir. -i'l  Bcav, 239; 
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c^ii"«' I" V'  ('ootracting  parties,  inay  be  a  volunteer  (a);  as  where  a 

person  who  has  txtntributed  a  valuable  consideration  to  a 

settlement,  has  exacted,  as  part  of  the  coo  tract,  that  certain 
property  shall  be  so  settled  as  that  the  property,  whether 
beloDging  to  one  of  the  parties  or  the  other,  shall  go  to 
some  near  relative,  in  the  eventofthe  intended  limitation 
to  the  issue  of  the  marriage  failing  to  take  effect  (b).  Bu  t 
it  would  appear,  that,  if  the  party  exacting  the  stipula- 
tion releases  the  other,  the  stranger  cannot  enforce  it, 
unless  his  condition  in  life  has  been  altered  by  the  stipu- 
lation (c).     2337. 

A  grant  or  obligation  which  is  voluntary,  as  regards  the 
grantee  or  obUgee,  ceases  to  be  voluntary,  where,  with  the 
privity  of  the  grantor  or  obligor,  it  forms  the  considera- 
tion on  the  feith  of  which  a  marriage  is  contracted  and  a 
settlement  executed  (d).  2338. 
Fniinn  of  When  the  cause  of  a  grant  fails,  and  the  thing  granted 
» 8""".  is  executory,  the  grant  becomes  void.  Thus,  if  a  person 
grants  an  annuity  for  an  acre  of  land,  or  for  counsel, 
the  word  "for"  is  conditional;  and,  therefore,  if  the 
land  is  evicted  by  an  elder  title,  or  if  the  annuitant 
refuses  to  give  counsel,  the  annuity  is  determined  (e). 
2339. 

In  every  transaction  in  which  a  person  obtains,  by 
voluntary  donation,  a  benefit  from  another,  it  is  necessary, 
if  the  transaction  be  called  in  question,  that  he  should  be 
able  to  establish  that  the  person  giving  him  the  benefit, 
did  BO  voluntarily  and  deliberately,  and  with  full  know- 
ledge of  what  he  was  doing.  If  this  is  not  established,  th*.- 
transaction  will  be  set  aside  (/).    And  where  the  circuni- 

(fl)  2  apenca's  Eq.  Jur.  28fi.  241  j  Andertfin  y.  EUieertk,  S  Gif. 

(ft)  2  Spence's  Eq.  Jar.  281.  iri4;  Sharp  n.Lraeli,  31  BesT.W]  ; 

Iry  See  2  Spcncc'a  Eq.  Jnr.  280,  Teirr  v.  Tohv,  31  Beav,  62<i  : 
281.  PkSUiptaa  V.  Kerry.  32  Be»v.  62K  ; 

(d)  Payriei.Mortimer,\0\i.\\».      Lyon  v.  Hone,  L.  R.  6  Eq.  6fi5  ; 

(f)  2  Pres.  Shell.  T,  2«r>.  llrury  v.  ATMilr^oig.  I,.  R.  18  Ch. 

(/)    (.ivlir  V.  Liiiiwllr.   15  Heav.        D.  (H18. 
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stances  are  sucL  that  the  donor  ought  to  be  advised  to  '^^'l;  ] 

reserve  a  power  of  revocation,  it  is  the  duty  of  the  solicitor 

to  the  donor,  or  of  a  aolicitor  acting  for  both  parties,  so  to 
advise,  and  in  such  a  case,  the  want  of  such  a  power  will, 
in  general,  in  the  absence  of  such  advice,  be  &tal  to  the 
deed  (a).  It  is  not  necessary  to  show  that  the  usual 
clauses  were  explained ;  but  any  unusual  clauses  must  be 
shown  to  have  been  brought  to  hia  notice,  explained,  and 
understood  (Z>).     S340. 

II.  Inadequacy  of  the  Consif deration. 
Mere  inadequacy  of  price,  or  any  other  inequality  in  wiiomn 
the  bai^in,  does  not  constitute  by  Itself  a  ground  to  avoid  °'  v™ 
it  (c).     But  where  a  person  obtains  a  conveyance  at  an  "^''■^'■ 
undervalue  on  the  faith  of  representations  aa  to  tbe  value 
which  were  untrue,  it  will  be  set  aside  (d).     And  there 
may  be  such  an  unconscionableness  or  inadequacy  in  the 
bargain  as  to  shock  the  conscience,  and  amount  to  con- 
clusive evidence  of  imposition  or  undue  influence;  and. 
in  such  a  case,  Courts  of  Equity  ought  to  interfere  on  the 
ground  of  fraud.     And  where  there  are  other  ingredients  onx  l>i 
of  a  suspicious  nature,  gross  inadequacy  in  the  considera-  •»<ipi«<i' 
tion  must  furnish  the  most  vehement  presumption  of^^"** 
fraud  (e).    Such  is  the  case  if  proper  time  for  deliberation 
is  not  allowed  the  party  injured ;  if  he  is  importunately 
pressed ;  if  those  in  whom  he  placed  confi'lence  make  use 
of  strong  persuasion ;  if  he  is  suddenly  drawn  into  an  act 
without  being  fully  aware  of  the  consequences ;  if  he  is 

(o)  Gmtt*  T.  Arworth,  I„  H.  8  (c)  Story's  7.<\.  Jur.  §  2+4  ;  Ahhat 

Eq.  658,  Bfl7;   WMa*t><«  v.  Trih'.  v,  .sVn.*/-,  4  D.  G.  &  Sro.  US;      ■ 

L.  It.  9  Eq.  *4  ;  Phillip'  v.  Mfllingt.  ffarriium  v.  darnt,  fi  D.  M.  &  0. 424. 

L.  R.  7  Ch.  Ap.  244,  247—8  ;  Hall  (rf)  Hiygarth  v.  Wtaring,  I.  R. 

V.  Ball.  L.   B.  14  Kq.  HUB  ;  H  Ch.  12  Eq.  320. 

K'pA30;HriiTyv.  ATm^lri•!lg.^..H.  (c)   Story'"  Eq.  .Tur.  §  246.2111. 

18Ch.  D.668.  SeeremsrkBof  LordOnuH'HrfA.C.. 

(«)  Phillip'  V.  M'lUiiigt.  I,.  K.  7  in  Harrimm  t.  Ouftt,  6  D.  M.  Jt  0. 

Ch.  Av.2M.24K.  424. 
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xiil'iM  i!'  "°'  permitted  to  coosalt  disinterested  friends  or  counsel, 
before  he  ia  called  upon  to  act,  in  circumstances  of  sudden 
emergency  or  unexpected  right  and  acquisition ;  or  if  lie 
is  an  illiterate  person,  and  advantage  has  been  taken  of 
his  necessities;  or  if  he  is  a  person  of  weak  understand- 
ing (a).    But  equity  will  not  relieve  where  the  parties 
cannot  be  placed  in  statu  quo.    Such  relief,  for  instance, 
will  not  be  given  in  the  case  of  marnage  settlements ; 
inasmuch  as  the  Court  cannot  unmarry  the  parties  {b). 
2341. 
inadiquM       Relief  will  be  granted,  on  account  of  the  smallness  of 
iioii  In  CM  the  consideration,  in  favour  of  those  classes  of  persons, 
g|™^'^   of  whom,  from  their  peculiar  circumstances,  irrespective 
imiiand  od.  ^f  ^jjy  mgntaj  incapacity,  undue  advantage  may  readily 
be  taken,  although   the  transaction  could   not   be   im- 
peached if  entered  into  by  parties  otherwise  situated. 
2342.    Thus, 
Bugninii         Bargains  with  expectant  heirs  will  be  set  aside,  unless 
uuithein.    the  party  can  show  that  a  fiill  consideration  was  paid,  or 
Dcii.  uid  »  that  the  bargain  was  fully  made  known  to  and  approved 
by  the  i>6r8on  to  whose  estate  the  expectant  heir  hoped 
to  succeed  (c).    But  although  a  person  seeking  the  benefit 
of  a  dealing  with  an  expectant  heir  for  his  expectancy- 
must  show  that  he  gave  him  a  fair  market  price  at  the 
time  of  the  dealing,  yet  he  is  not  bound  to  show  that  he 
gave  the  full  value  according  to  the  calculations  of  actua- 
ries on  the  tables;  as. those  calculations  were  made  on 
the  result  of  a  great  mass  of  cases,  and  therefore  may  not 
be  a  true  criterion  of  the  value  of  the  particular  case,  as, 
for  instance,  where  the  life  in  question  is  not  of  average 
value.     Besides,  if  the  utmost  value  were  required  to  be 

(a)Storj'BEq.Jtir.5251i  Cachtll  (i)  Story's  Eq,  Jur,  §  250. 

T.  Taylor,  15  Beav.  103, 115  ;  Loag-  (c)  See  Story's  Eq,  Jur.  5  .'B4  — 

matrv.Lri!giT,2Gitii.':Cl(irtv.       34(1,   343:    Broaieg   T.   Smitl,,    2« 
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giveo,  it  might  altogether  prevent  expectanta  from  deal-  ^ 
iog  with  their  expectancies  (a).     S343. 

If,  however,  the  heir,  after  being  relieved  from  his 
necessities,  absolutely  and  deliberately,  and  on  full  ia- 
formatioa  as  to  his  right  of  setting  aside  the  bargun, 
conBrms  the  transaction,  or  does  any  act  by  which  the 
rights  or  property  of  the  other  party  are  injuriously 
affected,  he  vrill  not  be  allowed  to  repudiate  the  bai^in 
(b).     2344. 

The  same  relief  was  afforded  to  remaindermen  and 
reversioners,  unless  the  party  who  dealt  with  them  could 
show  that  a  full  consideration  was  paid,  or  that  the 
bai^ain  was  fully  made  known  to  and  approved  by  their 
parents  or  other  persons  standing  in  loco  parentis,  who 
had  the  means  of  obviating  the  necessity  for  such  an 
alienation  of  their  future  interests.     S346. 

And  this  doctrine  applied  to  a  chai^  as  well  as  to  a 
sale,  and  notwithstanding  the  expectant  was  of  mature 
age,  and  fully  understood  the  transaction.  And  it  was 
not  necessary  to  show  that  he  was  in  pecuniary  difficulty, 
for  that  would  be  assumed  (e).     2346. 

By  the  stat.  31  Vict.  c.  4  (passed  7th  of  December, 
1867),  it  is  enacted  that  "no  purchase,  made  hook  fide 
and  without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate  shall  hereafter  be 
opened  or  set  aside  merely  on  the  ground  of  undervalue  " 
(h.  1) ;  and  that  "  the  word  '  purchase  '  in  this  Act  shall 
include  every  kind  of  contract,  conveyance,  or  assign- 
ment under  or  by  which  any  beneficial  interest  in  any 

(a)  Earl  ef  AUhnroHgii  t.  Tr^e,  H.  \%\  ;  Fuiter  v.  Rohertt,  39  Bcir. 

7  CI.  k  V.  *36.  467  ;  Jimri  t,  meietU,  31  Beav. 

(A)  Story's  Eq.  Jnr.  ^  345,  846.  1»1 :  £&•))■;<  v.  i.re.-A,  31  BenT.  491 ; 

(e)  See  .Sloiy's  Eq.  Jnr.  %  334—  '    Ptrftct  v.  Lane.  3  D.  P.  &  J.  31i9 ; 

MO;  Sallrr  v.  ItTadthaiP,2f,BeAV,  Tytite  t.Hodge.2  Hem  &  Mil.  287; 

161  ;  Bromley  v.  Snith,  2fi  Beav.  Xrtbitt  t,  Bi-rridgf,  32  Beav.  3S2 ; 

6H;St.Albyiiv,HaTSijtg,21^iT.  Dally  T.   Wonhaio,  33  Beav.   l'>4. 

1 1 ;  l^Ulntt  V.  Slaxforth.  1  Johns,  ft  162. 
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^'  kind  of  property  may  be  acquired  "  (b.  2) ;  and  that  "  this 
~  Act  shall  come  into  operation  on  the  first  day  of  January, 
1868,  and  shall  not  apply  to  any  purchase  concerning 
which  any  suit  shall  be  then  depending  "  (s.  3)  (a).  [But 
this  section  from  the  words  "and  shall  not "  to  the  end, 
is  repealed  by  stat.  38  &  39  Vict.  c.  66.]     3347. 

On  the  principles  above  mentioned,  post-obit  bonds 
and  other  securities  of  the  like  nature  are  set  aside,  when 
made  by  heirs  and  other  expectants.  A  post-obit  bond 
is  an  agreement,  on  the  receipt  of  money  by  the  obligor, 
to  pay  a  sum  exceeding  the  sum  so  received  and  the 
ordinary  interest  thereof,  on  the  death  of  the  person  up^n 
whose  decease  he  expects  to  become  entitled  to  some 
property  (6).  Even  the  sale  of  a  post-obit  bond  at  a 
public  auction  will  not  give  it  validity,  unless  the  sale 
was  free,  fair,  and  with  the  ordinary  precautions  and 
advertisements  (r).  If,  however,  these  contracts  are 
perfectly  fair  in  other  respects,  relief  will  not  be  granted, 
except  upon  the  terms  of  paying  that  to  which  the  lender 
is  equitably  entitled  (d).    52348. 

The  repeal  of  the  usuiy  laws  has  not  altered  the  course 
of  Courts  of  Equity  as  to  dealings  with  expectants  (e). 
2349. 

Common  sailors,  being  a  class  of  men  so  extremely 
>-  generous,  credulous,  and  improvident  that  they  require 
guardianship  all  their  lives,  equity  regards  them  in  the 
fiame  light  as  young  expectant  heirs ;  and  relief  is  gene- 
rally afforded  i^ainst  con  tracts  respecting  their  prize  money 
or  wages,  wherever  any  inequahty  appears  in  the  bargain, 
or  any  undue  advantage  has  been  taken  (/).     S360. 

(a)  See  JUiller  t.  Oank,  L.  R.  10  id)  Stoiy's  Eq.  Jur.  $  341. 

Eq.  641  :  Tyler  t.  raten,  L.  R.  II  (r)  Oro/t  t.  OraltaM.  1  D.  J.  & 

Fkj.  266  ;  Snjttm  v.  (bo*,  L.  tt  lU  '  Hra.  IBB  ;  Miller  v.  Coat,  L.  R.  10 
Ch.  Ap.  389  ;  ffBorke  t.  Balins-  Eq.  641, 646  ;  Tyler  v.  Tattt,  1.  It. 
hrohe,  L.  R.  2  Ap.  Cas.  814.  1 1  Eq.  266  ;  6  Ch.  Ap.  666, 

(*)  Storj'a  Kq.  Jnr.  §  342.  [J)  Story's  Eq.  Jw.  §  a^. 

{/•)  Story's  Eq.  Jnr,  §  S4T. 
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Where  s  peraon,  Bhortly  after  obtaining  hia  majority,  ^"^','' 
makes  a  gift,  sale,  or  lease,  in  favour  of  a  relative,  it  will  b.^,„ 
be  set  aside,  unless  the  grantor  or  lessor  makes  it  inten-  |;{f^ 
tionaUy  and  deliberately,  after  having  had  the  fullest  nemu. 
information  on  the  subject,  and  separate,  independent,  »^^^ 
and  disinterested  advice,  even  though  the  terms,  in  the 
case  of  a  sale  or  lease,  were  fiur,  but  yet  not  so  advan- 
tageous as  might  bave  been  obtained  (a).     2361. 

III.  Unlaw/ulness  of  the  Coiuideratum. 
Considerations  which  are  against  the  principles  of 
justice,  the  doctrines  of  morality,  or  the  rules,  provisions, 
or  policy  of  the  law,  are  utterly  void ;  it  being  a  rule  of 
both  law  and  equity  that  ex  turpi  contractu  actio  non 
oritur  (b).  Hence,  a  deed  executed  in  consideration  of  s 
future  cohabitation  between  persons  who  are  incapable 
of  contracting  legal  marriage,  is  invalid  (c).  And  a  bond 
given  to  a  woman  as  the  price  of  prostitution  is  void  in 
law  (<i).  But  where  a  bond  is  given  for  securing  an 
annuity  or  a  sum  of  money  for  the  support  and  main- 
tenance of  the  person  seduced,  and  not  with  any  view 
to  future  cohabitation,  a  Court  of  Equity  will  not  set  it 
aside,  even  though  she  was  a  common  prostitute  (e). 
23C2. 

Section  II. 
0/  Dxedg  and  Contracts  which  are  Invalid  on  the  ground  of 
Constructive  Fravd  practised  by  Persons  standing  in 
a'   Confidential  or  Peculiar   Helation   to   the  Parties 
sought  to  he  botind  by  such  Deeds  or  Contracts. 
Where  a  reasonable  confidence  is  reposed  in  another  PT.iii.T.it, 
person,  or  a  peculiar  influence  is  possessed  by  him,  in  con-  — — -"    ■ 

CcpTiftnu- 
(a)   Granteiutr   v.   Skrri-alt,  2S  (c)  Flvd  v.  Ca  Pontrt.  30  Bcnv. 

Bear.  fifi9.  o72. 

(i)  4  Croise  T.  32.  c.  2,  5  51  i  (d)  4  CruiBe  T.  32,  c.  26,  §  19. 

Story's  Bq.Jnr.  5  2JK— 297.  (O  *  Cnii«e  T.32,c.  26,8.61,66. 
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f-  Hequenee  of  staudiag  in  a  coatideutiat  ruktiun,  or  where 
~  a  person,  by  being  employed  or  coocerned  in  the  afffurs 
of  another,  has  acquired  a  knowledge  of  his  property, 
and  he  makes  use  of  that  confidence  or  that  influence  or 
that  knowledge  to  obtain  an  advantage  to  himself  at  the 
expense  of  the  party  confiding  in  him  or  under  his  in- 
fluence or  in  whose  affairs  he  is  concerned,  he  will  not  be 
permitted  to  retain  any  such  advantage,  however  uniiu- 
peachahle  the  transaction  would  otherwise  have  been  (a). 
8368.    Thus, 

1.  Contracts  and  conveyances  whereby  benefits  are 
secured  by  children  to  their  parents,  or  to  persons  who 
•  stand  in  loco  parentum,  or  by  young  persons  to  their 
relations  who  had  an  influence  over  them,  if  not  entered 
into  with  scrupulous  good  faith,  and  reasonable  under  the 
circumstances,  will  be  set  aside,  unless  third  persons  have 
acquired  an  interest  under  them  (6).  In  such  cases,  it 
must  be  proved,  first,  that  the  deed  was  the  real  and  actual 
deed  of  the  child  or  young  person,  and  was  intended 
by  him  to  have  the  operation  it  has  ;  and  secondly,  that 
that  intention  was  fairly  produced.  And  when  a  child, 
recently  after  attaining  majority,  makes  over  property  to 
the  father,  without  consideration,  or  for  an  inadequate 
consideration,  equity  will  require  the  father  to  be  able  to 
show  that  the  child  was  really  a  free  agent,  and  had  ade- 
quate and  independent  advice  (c).  And  if  an  estate  held 
in  trust  for  a  father  for  a  life,  with  remainder  to  his  son  in 

((i)5A«rpv.if(n'A.3l  Beav.491;  v.  DimtdaU,  3  Drcwrj  fiSfi.  6"S, 

linmn  v.  Kenntdy,  33  Beov.  i:i3.  5TT  ;  Bairr  i.  Bradley.  7  D.  M.  i 

Sec  aba   Rkodei  t.   Batr,  4  Gif.  0.597,620;  PntUf.Surr.MYivav. 

H70  ;  L.  R.  1  Ch.  Ap.  2R2 :   Tati-  v.  6J2  ;  Berdoe  v.  Aiuwhi,  34  BesT. 

W  illiaauvit.  L.  It.  1  F,^.   52M  ;   2  (*.\Si:  SfTi-<'mbeY.  SandeT;U^<»-'. 

Ch.  Ap.  -'iS.  332;  e*(im*rri  T.  OraftSr,  34  Be«T. 

(*)Story'BEq.Jur.  J3(I9:  7/.>p^  157;  Tariier  <i.  Colliiu.h.R.  1  C\,. 

Inn    V.    Iloghtmt,   IB   Beav.  278  ;  Ap.  329. 

JSiplf!/   T.   Laif,   10    Hare    260;  (f) -Sirci'yT.A'mff.liH.L.Cas.eZT, 

Wright  V.  Vandrrjilauli.  2  K.  4  .1.  fir.5  ;  Bnrg  v,  OppeHkrim,  26  Went. 

1  ;  8  D.  M.  AlU.  13.^;  Dimtdalf  SH*  ;  Dariff.  ItoWr«,  4  Gif.  417. 


iDi.  Google 


THE   RELATION   BETWEEN   THE   PARTIKS.  841 

fee,  LB  sold  by  the  father  and  son  immediately  on  the  hud  '^h"'^*'!' 

coming  of  age,  and  the  whole  purchase  money  is  paid  to 

the  father,  there,  if  the  assistance  of  the  Court  is  required 
by  the  purchaser  to  complete  the  transaction,  its  straight- 
forwardness must  be  proved  (a).     3364. 

If  a  person  seeking  to  impugn  such  transactions  is 
not  reasonably  prompt  in  so  doing,  after  the  infiuence  has 
ceased,  no  relief  will  be  given,  except  where  there  is  actual 
fraud  (b).    2366. 

2.  Daring  the  existence  of  guardianship,  the  relative  ^  onv- 
sitoation  of  the  parties  occasions  a  general  inability  to  deal 
with  each  other.     And  Ck)urt,')  of  Equity  will  not  permit 
transactions  between  guardians  and  wards  to  stand,  even 
when  they  have  occurred  after  the  minority  has  ceased, 

if  the  intermediate  period  is  short ;  especially  if  all  the 
duties  attached  to  the  office  have  not  ceased,  or  if  the 
estate  still  remuns  in  some  sort  under  the  control  of  the 
guardian;  unless  the  circumstances  demonstrate  the  fullest 
deliberation  on  the  part  oftheward,and  the  most  absolute 
good  faith  on  the  part  of  the  guardian  {c).  But  when  the 
guardianship  has  entirely  ceased,  and  a  full  and  fair  settle- 
ment of  all  transactions  growing  out  of  it  has  been  made, 
and  a  sufficient  time  has  intervened  to  allow  the  ward  to 
feel  completely  independent  of  the  guardian ;  there  is  then 
no  objection  even  to  a  bounty  being  conferred  upon  the 
latter  (<0.    2366. 

3.  The  same  principles  are  applied  to  persons  standing ».  Q«ui- 
in  the  relation  of  quasi-guardians  or  confidential  advisers  •^''••»- 
or  ministers  of  religion,  and  to  every  case  where  influence 

is  acquired  and  abused,  where  confidence  is  reposed  and 
betrayed  (e).    2367. 

la)I{aanahv.ffo</gltnt,30SfitvA<).  v.  Kennedy.  33  Beav.  133. 
(J)  TitnuT  T.  CWiiw,  L.  R.  7  Ch.  {e)  Id.  §  319  ;  y«ttidgt  v.  Prince, 

Ap.  349.  2  Oif.  2*6  ;  Smith  v.  Say.  7  H.  L. 

(c)  Story's  El).  Jar.  §317— 320  ;  Can.  761,  771,  778—9;   Bramav. 

Wright r.  Vaiulerplank.2K. kJ.l.  Scunedf.  »3BeaT.  33;  Graham  v. 

(^Story's  tCq.  Jui.  $  320;  Brown  Johmtn,  L.  B,  6  Eq,  8G. 
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f'  4.  A  solicitor  is  not  incapable  of  contracting  with  his 
"  client ;  but,  as  the  relation  must  give  rise  to  great  confi- 
dence in  the  solicitor,  or  to  very  strong  influence  over  the 
client,  the  Court  watches  such  a  transaction  with  jealousy, 
and  the  relation  mnst  be  dissolved  before  the  contract, 
or  the  whole  onus  of  proving  the  fairness  and  propriety 
of  the  transaction  will  be  thrown  on  the  solicitor,  or 
he  must  show  that  the  client  had  si]fli<nent  advice  and 
assistance  to  relieve  him  from  the  pressure  arising  from 
the  relation  of  solicitor  and  client,  and  that  he  has  taken 
no  advantage  of  his  professional  position,  but  that  he  baa 
done  as  much  to  protect  the  client's  interest  as  he  would 
have  done  in  the  case  of  the  client  dealing  with  a 
stranger  (a).  And  a  solicitor  who  is  an  agent  for  a  sale 
cannot  become  the  purchaser  without  full  explanation  to 
the  parties  interested  of  all  the  circumstances  of  the  sale 
and  of  the  value  of  the  property ;  because  his  duty  and 
his  interest  are  in  conflict  (6).  And  if  a  solicitor  can  show 
that  he  is  entitled  to  purchase,  yet  if,  instead  of  openly 
purchasing,  he  purchases  in  the  name  of  a  trustee  or 
agent,  without  disclosing  the  fiact,  no  such  purchase  can 
stand  (c).  And  in  the  case  of  a  solicitor  taldag  a  security 
or  a  purchase  from  his  client,  it  is  incumbent  on  the 
solicitor  to  prove  the  advance  of  the  money  to  the  client 
by  some  other  evidence  than  the  deed  of  security  or 
purchase  (d).  2368. 
As  a  general  rule,  a  solicitor  shall  not  accept  a  gift, 

(a)Seei;ugd.  Concise  View.  516;  698;    Oibit  v.  Daniel,  *  QU.    1  ; 

Story"a  Kq.  Jur.  5  310—313;  IM-  IHtani-7.  Att.-6eti.far  aihraltar, 

nam  v.  Loyft,  4  D.  M.  J£  O.  27U;  L.  B.  5  P.  C,  517. 

ybm«n».  V.  Juige.  3  Drewry  306 ;  {*)  In  re.  Bloget'  Trutt,  1  M»c.  k 

Savery  v.  King,  B  H.  L.  Cab,  627.  O.  494,  497. 

686—6  ;  WaUrt  v.  Tk^n, 22  BeaT.  {<!)'Lewu  v.SUlnan, 3 H.  L. Caa. 

647;  ^pei»«»r  V.  Jiyjflm,  Id.  57S  ;  630.   See  remarks  on  Agento.  infra, 

Omodry  v.  Day,  1  Gif.  316 ;  Oraleg  par.  2S62. 

V.  Mmitley.  1  Git.  460  j  4  D.  i  J.  {4)  Grcilcg  v.  .Vounlej/,  3  D.  F. 

TS  i  iVarnHt  t,  Bejuen,  Z8  Beav.  k  3.  483,  444. 
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or,  in  any  way  whatever,  in  respect  of  the  subject  of  any  'c^'"- J' 
transaction  between  him  and  his  client,  make  a  gfun  to 
himself  at  the  expense  of  his  client,  beyond  the  amount 
of  the  just  and  fair  professional  remuneration  to  which  be 
is  entitled  (a).  It  is  a  long-established  rule,  requisite 
for  the  safety  of  society,  that,  while  the  relation  of  so- 
licitor and  client  subsists,  the  solicitor  cannot  take  a  gift 
from  his  client.  If  the  relation  has  ever  subsisted,  it  must, 
in  the  first  place,  be  serered ;  and  then  some  independent 
advice  should  be  obtained  by  the  donor  (b).  On  the 
above  principle,  an  agreement  on  the  part  of  a  client  to 
allow  a  solicitor  a  commission  of  so  much  per  cent,  on  a 
fund  in  Court,  as  a  remuneration  for  recovering  the  fund 
or  employing  another  solicitor  to  recover  it,  was  void,  as 
contrary  to  the  policy  of  the  law  (c).  And  an  agreement 
by  a  client  to  allow  his  solicitor  interest  on  his  bill  of 
costs,  could  not  be  maintained — at  all  events,  not  unless 
Qie  solicitor  informed  the  client  that  the  law  allowed  no 
such  charge,  or  the  dient  acquiesced,  after  tfae  termination 
of  the  relation,  and  after  proper  advice  upon  the  subject  (d). 
But  a  deed  executed  by  a  client  in  favour  of  his  solicitor, 
if  voidable,  may  be  confirmed  by  the  will  of  the  client  (e). 
2368. 

An  agreement  between  a  solicitor  and  client,  that  a 
gross  sum  shall  be  paid  for  costs  for  business  already 
done,  is  valid.  But  an  agreement  to  pay  a  gross  sum 
for  bnnnees  hereafter  to  be  done  was  void.  And  if  a 
solicitor  takes  a  gross  sum  for  his  services,  without  an 

(a)  4  Crnwe  T.  33,  c.  M,  }  36 ;  LondaH,  27  Beav.  273  ;  10  H,  L. 

Story's  Eq.  Jur.  $  313  ;   Muu  y.  Caa.  26  ;  O'Bru-n  v,  Lmru,  i  Gif. 

Btinbrigge,  \g  BeaT.  47»  ;  6  D.  U.  221. 

k  O.   399  ;    Tomtm    -r.   Jwige,  3  (>)  Morgan  i.  Minett,  L.   E.  8 

DnwTj  306  i  lU  SohntM',  Eatate,  Ch.  D.  S3S. 

8  Git.  S37 ;  JVouMy  t.   Waiiamt,  (o)  Strange  v.  Bremtan,  16  Sim. 

33  Bmv.  163  ;   l¥aZiifr  v.  SoiUA,  346. 

3»  B«aT.   3S4;   Bank  cif  Londo»  id)  X;yiMasT.«M(.4  D.lc  J.  104. 

T.  Tj/rrOl,  Mid  Tyma  v.  Ba»k  ^  (»>  Stamp  v  6abf,  2  D.  M.  &  Q. 
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?■  account,  he  should  preserve  evidence  of  the  fairness  of 

"  the  agreement,  and  that  the  client  had  good  a<ivice,  or 

had  full  opportunity  and  capacity  to  judge  for  himself  (a). 

sseo. 

These  paragraphs  must  be  read  subject  to  the  stat.  33 
&  34  Vict.  c.  28,  [and  aJso  subject  to  the  provisions  of 
the  stat.  44  &  45  Vict.  c.  44,  and  the  solicitors'  remunera- 
tion orders  made  under  that  statute.]     2360a. 

If  a  solicitor  and  mortgagee  obtains  a  conveyance  from 
the  mortgagor,  and  the  mortgagor  is  a  man  in  humble 
circumstances,  without  any  legal  advice,  the  onus  of 
justifying  the  transaction  and  showing  that  it  was  a 
right  and  fair  transaction  is  thrown  upon  the  mortgagee 

(b).  aaeob. 

5.  Similar  rules  apply  to  the  case  of  a  medical  adviser 
and  his  patient  (c).     2361. 

6,  An  agent  will  not  be  permitted  to  reap  any  advan- 
tage by  becoming  secret  vendor  or  purchaser  of  property 
which  he  is  authorised  to  buy  or  sell  for  his  principal  (d). 
So  that  if  an  agent  sells  his  own  property  to  his  principal 
as  the  property  of  another,  without  disclosing  the  fact,  or 
if  an  agent  purchases  the  goods  of  his  principal  in  another 
name,  however  fair  the  transaction  may  be,  the  principal 
may  either  repudiate  it,  or  may  clum  any  profit  made  by 
the  agent;  because  an  agent  will  not  be  allowed  to  place 
himself  in  s  situation  which,  under  ordinary  circum- 
stances, would  tempt  a  man  to  do  that  which  is  not  the 
best  for  the  principal  (e).  And  if  an  agent  employed  to 
purchase  for  another  purchases  for  himself,  he  will  be 
considered  as  the  trustee  of  his  employer,  at  the  option 

631.    But  see  Watert  v.  Hioni,  22  (c)  Stofy's  Bq,  Jnr.  §  814. 

Beav.  G4T,  669.  (d)  Story's  Eq.  Jnr.  $  815. 

(a)  Sr  Nevmait,  30  Beav.  I!l6i  (/)  Bentlry  v.  Oravn,  18  Beav. 

MoT'jan  V.  Biggiiu,  1  (i\t.  277.  76.     See  also  Bank  ef  Lemitrtt   v. 

(S)   Preei  t.  Cote,  L.  R.  6  Cli.  lyrrtU.  27  Be»v.  273;  Tyrrrll    v. 

Ap.  646,  649.  Bank  t>/ Lottdon,  10  H.  L.  Ctu.  2S. 
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of  the  latter  (a).  And  in  all  transactions  directly  and  '^;^B,'».i"' 
openly  entered  into  between  principal  and  ^;ent,  the 
utmost  good  Giith  is  required ;  so  that  the  agent  must 
not  conceal  any  fact*  within  his  knowledge  which  might 
influence  the  judgment  of  his  principal  as  to  price  or 
value  (6).    2362. 

7.  A  trustee  is  not  allowed  to  partake  of  the  bounty  of  Ji^^j** 
the  party  for  whom  he  acts,  except  under  circumstances  Jl^"  "I"" 
which  would  make  the  same  valid  if  it  were  a  case  of  ^!^^^'^„„„t 
guardianship  (c).     2363.  qal™"> 

Trustees,  mortgagees,  and  executors,  with  powere  "^•'J^rtv 
sale,  cannot  huy  the  trust  estate  from  themselves,  or  in 
other  words  they  cannot  sell  it  to  themselves;  for  al- 
though they  may  vest  the  estate  by  conveyance  in  them- 
selves as  purchasers,  or  in  a  nominal  purchaser  as  a 
trustee  for  them,  yet  equity  would  not  allow  such  a 
purchase  to  stand,  unless  it  should  prove  beneiicial  to 
the  cestui  que  trust  (d).  And  if  a  purchase  is  made  of  a 
trust  estate,  from  the  cestui  que  trust,  by  a  trustee  (not 
being  only  a  formal  or  nominal  trustee,  such  as  a  trustee 
to  support  contingent  reminders),  although  the  purchase 
be  at  a  public  auction,  unless  there  faas  been  no  fraud, 
concealment,  or  advantage  on  the  part  of  the  trustee,  and 
no  want  of  protection  and  security  on  the  part  of  the 
cestui  que  trust,  the  cestui  que  trust  may  require  a  re- 
conveyance or  a  resale ;  and  if  the  resale  produces  more 
than  the  trustee  gave,  the  cestui  que  trust  may  repudiate 
the  first  sale,  and  adopt  the  resale ;  if  less,  he  may  affirm 
the  first  sale   («).     And  a  trustee  for  a  person  not  sui 

(a>$tOT7'BEq.Jnr.g31fl,12lla;  Doniier.  23  Bear.  2H0;  Hirkleg  v. 

Bogd.  CoDcue  View,  R46  ;  Ktmher  Jlicili-y.  L,  B.  2  Th.  D.  190. 
1.  Barber,  L.  E.  8  Ch.  Ap.  66.  («)  Sugd.  V.  k  P.  Uth  ed.  69, 691 

(A)  Storj'sEq.  Jar.  §316,3I6a;  — 1;  LcvriD  on  Tnul«,  4tli  cit.  3:(r>, 

JMlfV.  Wmkam.  33  Beat.  \Bi.  342;    8t.   §   322;    2   9p.  043— i  : 

(<-}  Story's  Eq.  Jnr.  §  321—2.  Smedley  v.   Varlry,  23  BesT.  :1.>H  : 

(d)  Snfcd.  ConcUeView,  4S.S4T;  Denton  v.  Dmintr,  Id.  286  ;  Lvff  v. 

a\A  dictam  of  H.  R.  io  DeiUM  v.  herd,  34  Bmt.  220. 
VOL.  iJI. 
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^^■*-^^  juris  can  only  buy  the  estate  under  the  authority  of  the 
— --  -  Court  (a).     2364. 

On  similar  principles,  agenta,  commisaioners  of  bank- 
rupts, trustees,  and  soHcitora  of  bankrupts'  and  insolvents' 
estates,  or  their  partners  in  business,  auctioneers,  credi- 
tors who  have  been  consulted  as  to  the  mode  of  sale, 
counsel,  or  any  persons  who  by  being  employed  or 
concerned  in  the  atfairs  of  another  have  acquired  a  know- 
ledge of  his  property,  even  though  the  bargain  be 
perfectly  iair,  are  incapable  of  purchasing  such  property, 
except  under  similar  restrictions  (6).  And  where  a 
trustee  or  agent  agrees  to  accept  a  benefit  from  an 
intended  purchaser,  the  purchase  cannot  be  maintained  (c). 
2366. 

Where  a  peiBon  cannot  purchase  the  estate  himseif, 
he  cannot  buy  it  as  agent  for  another.  So,  if  a  person 
is  disabled  from  purchasing,  his  solicitor  or  agent  in 
the  transaction  is  equally  disabled,  although  for  his 
own  benefit  (d).  The  circumstance,  however,  that  two 
parties  stand  to  each  other  in  the  relation  of  trustee  and 
cestui  que  biist,  does  not  affect  any  dealing  between 
them  unconnected  with  the  subject  of  the  trust  (e). 
2366. 
porsiuM  A  sale  by  a  mortgagor  to  a  mortgagee  does  not  ntand 
gMjuHT  upon  the  principle  of  a  sale  by  a  cestui  que  trust  to  his 
trustee,  but  on  the  same  principle  as  a  sale  between 
parties  having  no  connection  with  each  other ;  for  other- 
wise it  might  be  impossible  for  the  mortgagor  ever  to  ^t 
rid  of  his  debt  by  releasing  the  equity  of  redemption  (^f). 
But  if  the  mortgagee  takes  a  conveyance  with  a  power 

(a)  Sugd.  CoQciae  View,  648.  (rf)  Sngd.  Concise  View,  616. 

(i)  SeeStorj'B  Eq.  Jnr.  §  322;  2  (e) SniylUv.Mqjoribani»,2  Use. 

Spence'B  Eq.  Jar.  943—4 ;    Sogd.  &.  G.  10. 

Concise  View.  643—4 ;   Pnolry  v.  (/)  Knight   v,   M/yariiank;    2 

fHtlfer,  2  D.  Jc  J.  327.  Mac.  k  G.  10;  Sugd.  Concise  View. 

Cr)  Sogd.  CoDcige  View,  M6.  546. 
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of  sale,  he  is  a  truatee  for  sale,  and  as  such  disabled  from  ^1";  J!?' 
purohasing  (a).     2367. 

A  creditor  whn  has  taken  out  execution,  may  buy  the  cn<lit.^^>.. 
estate  sold  under  the  execution  (b).    2368. 

It  may  here  be  remarked,  that  where  s  power  is  given  Pnnhunor 
by  a  settlement  to  trustees  to  sell  or  exchange  the  estate  ^J,^?[^' 
with  the  consent  of  the  tenant  for  life,  or  to  the  tenant 
for  life  to  sell  or  exchange  with  the  consent  of  the 
trustees,  the  estate  may  be  safely  purchased  by  the 
tenaQt  for  life  himself,  or  taken  in  exchange  for  land  of 
his  own  (r).    2368. 


Of  Deeds  which  are  invalid  on  account  of  AcUtnl  or 
Comtrttctive  Fraud  on  Third  Pertons. 


of  fraud  (d),  whether  actual  or  constructive ;  so  that  con-  ~ 
tracts  which  operate  as  a  virtual  fraud  upon  third  persons 
are  invalid.     2370.     Thus, 

I.  If  clandestine  marriage  contracts  are  designed  to  i. 
impose  on  parents  or  persons  standing  in  loco  parentis  rii 
or  in  some  other  pectdiar  relation  to  the  parties,  so  as  to 
disappoint  their  bounty,  or  to  defeat  their  intentions  in 
the  disposition  of  their  property,  such  contracts  will  be 
set  aside,  or  the  equities  will  be  held  to  be  the  same  as 
if  they  had  not  been  entered  into  (e).    2371. 

IL  So,  relief  will  be  granted  to  the  injured  parties,  n 
where  persons,  after  doing  acts  required  to  be  done  on  a  '*' 
treaty  of  marriage,  render  those  acts  virtually  unavailing 

(a)  Sngd.  Conciae  View,  M6— fi.  v.  Talbel,  L,  R,  6  Ch.  Ap.  32. 

(J)  Saga.  Concise  View,  646.  (rf)  See  fttoiy's  Kq.  Jur,  §  Ifil. 

(c)   2   Sopi.   Pow.   492  i    Snpi.  («)  «pe  Stiirr',-  Kq.  Jur.  5  2~r,. 
Concise  View,  B46.  649 ;  Dira'aion 
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^"^  Va.'  ^y  entering  into  other  secret  agreementa,  or  derogat« 
from  those  acts,  or  otherwise  commit  a  fraud  upon  a 
marriage  (a).  As  where  a  parent  declines  to  consent  to 
a  marriage  on  account  of  the  intended  husband  being  in 
debt,  and  the  brother  of  the  )atter  gives  a  bond  for  the 
debts  to  procure  such  consent,  and  the  intended  husband 
then  gives  a  secret  counter-bond  to  his  brother  to  in- 
denmify  him  against  the  first  (6).  So  where  a  brother, 
on  the  marriage  of  his  sister,  let  her  have  a  sum  of  money 
privately,  that  her  fortune  might  appear  to  be  as  much 
as  was  insisted  on,  and  the  sister  gave  a  bond  to  the 
brother  to  secure  the  repayment  thereof,  the  bond  was 
set  aside  (c).  So  where,  upon  a  treaty  of  marriage,  a 
creditor  of  the  intended  husband  concealed  his  own  debt, 
and  misrepresented  to  the  wife's  father  the  amount  of 
the  husband's  debts,  the  transaction  was  treated  as  a 
fraud  upon  the  marriage,  and  the  creditor  was  prevented 
from  enforcing  his  debt  (d).  And  where  a  father,  on  the 
marriage  of  his  daughter,  enters  into  a  covenant,  that,  on 
his  death,  he  wilt  leave  her  a  full  and  equal  share  of  all 
his  personal  estate,  he  cannot  afterwards  transfer  a  portion 
of  his  personal  property  to  another  child,  retaining  the 
annual  income  thereof  for  his  life  (e).     2372. 

III.  Relief  will  also  be  granted  against  acts  secretly 
done  by  a  woman  in  contravention  of  the  marital  rights, 
or  in  disappointment  of  the  just  expectations  of  her  in- 
tended husband.  As  where  a  woman,  in  contemplation 
of  marriage,  and  without  the  privity  of  her  intended 
husband,  makes  a  settlement  to  her  separate  use,  or  a 
conveyance  in  favour  of  persons  for  whom  she  is  under 
no  moral  obligation  to  provide.  But  a  reasonable  pro- 
vision for   her  children   by   a  former   marriage,   under 

(a)  Story's  Eq.  Jar.  §  268—272.  (rf)  Story's  Bq.  Jw.  §  271. 

(S)  Story's  Bq.  Jnr.  5  269.  (c)  Story's  Bq.  Jar.  §  382. 

((■)  Story's  Eq.  Jur.  §  370. 
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circamstances  of  good  faith,  is  free  from  objection  (a).  ^„|"; JJ'- 
2373.  — - 

IV.  By  the  stat.  3  Hen.  7,  a  4,  all  deeds  of  gias  of '^5!^ 
goods  made  in  trust  to  the  use  of  the  donor,  shall  be  ^.^^^ 
void;  because  otherwifie  persons  might  be  tempted   to"*"*™"' 
commit  treason  or  felony  witiiout  danger  of  forfeiture, 

and   the  creditors   might   also   be   defrauded    of    their 
rights  (A).    8374. 

V.  By  the  atat.  13  Eliz.  c.  5,  s.  1  (made  perpetual  by  v.  voIud- 
the  stat.  29  Eliz.  c.  o),  "  for  the   avoiding  of  feigned  ™'^^  ™^ 
covinous,  and  fraudulent  feoffments,"  etc,  "contrived  of  ■=■"■ 
malice,  fraud,  covin, collusion,  or  guile,"  to  "delay,  hinder, 

or  defraud  creditors  or  others,"  it  is  enacted,  that  "  all 
and  every  feofTment,  gift,  grant,  alienation,  bargain  and 
conveyance  of  lands,  tenements,  hereditaments,  goods  and 
chattels,  or  of  any  of  them,  or  of  any  lease,  rent,  com- 
mon, or  other  profit  or  charge  out  of  the  same  lands,  tene- 
ments, hereditaments,  goods  and  chattels,  or  any  of  them, 
by  writing  or  otherwise,  and  all  and  eveiy  bond,  suit, 
judgment,  and  execution,  at  any  time  had  or  made  si- 
thence  the  beginning  of  the  Queen's  Majesty's  reign  that 
now  is,  or  at  any  time  hereafter  to  be  had  or  made,  to  or 
for  any  intent  or  purpose  before  declared  and  expressed, 
shall  be  from  henceforth  deemed  and  taken  (only  as 
against  that  person  or  persons,  his  or  their  heirs,  succes- 
sors, executors,  administrators  and  assigns,  and  every  of 
them,  whose  actions,  suits,  debts,  accounts,  damages, 
penalties,  forfeitures,  heriots,  mortuaries  and  reliefs,-  by 
such  guileful,  covinous,  or  fraudulent  devices  and 
practices,  as  is  aforesidd,  are,  shall,  or  might  be  in  any 
ways  disturbed,  hindered,  delayed,  or  defrauded),  to  be 
clearly  and  utterly  void,  frustrate,  and  of  none  effect; 
(•)  story's  Eq.  Jar.  J  273  ;  2  v.  LeiudaU,  i  Git,  159  ;  1  D.  J.  & 
SpeDce't  Eq.  Jut.  505  ;  OiiiUea  of  8in.  433 ;  DeioHfi  y.  Jenxingt,  32 
Strathmrre  ».  Bimet,  1  Lead.  Cas.  Beav.  290. 
Eq.  2nd  ed.  325  et  seq. ;  Prtdcavx  (t)  2  Bl.  Com.  441. 
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^™;*s?'  *Dy  preteDce,  colour,  feigned  consideration,  expre&uint;  of 
use,  or  any  (itlier  matter  or  thing  to  the  contrary  not- 
withstanding." But,  by  8.  5,  it  is  provided  "that  this 
Act,  or  anything  therein  contained,  shall  not  extend  to 
any  estate  or  interest  in  lands,  tenements,  hereditaments, 
leases,  rents,  commons,  profits,  goods  or  chattels,  had, 
made,  conveyed  or  assured,  or  hereafter  to  be  had,  made, 
conveyed  or  assured,  which  estate  or  interest  is  or  shall 
he  upon  good  consideration  and  bontL  fide  lawfully  con- 
veyed or  assured  to  any  petBon  or  persons,  or  bodies  politic 
or  corporate,  not  having  at  the  time  of  such  conveyance 
or  assurance  to  them  made,  any  manner  of  notice  or 
knowledge  of  such  covin,  fraud,  or  collusion  as  is  afore- 
said."    2376. 

In  consequence  of  this  statute,  deeds,  though  good  as 
between  the  parties  and  in  other  respects,  are  void  as 
t^;ainst  creditors,  when  made  with  an  actual  intent  to 
defraud  them  (a),  even  though  such  deeds  he  for  valuable 
consideration  {i),  except  as  regards  a  boQ&  fide  purchaser 
from  the  debtor  or  from  an  assignee  of  the  debtor  without 
notice  of  the  circumstances  amounting  to  such  actual 
fraud  But  it  is  not  at  all  necessary  to  show  any  actual 
fraud  in  intent :  if  the  transaction  must  have  the  effect  of 
"  disturbing,  hindering,  delaying,  or  defrauding  "  creditors, 
the  Court  will  presume  the  intention.  And  if  a  person 
makes  a  conveyance  or  assignment  of  any  real  or  personaJ, 
property  which  is  liable  to  his  debts  (unless  it  is  to  a  pur- 
chaser for  valuable  consideration  who  has  no  notice  of  a 
fraudulent  intent),  and  at  the  time,  or  soon  afterwards,  he 
is  deeply  indebted  to  such  an  amount  that  he  has  not 
ample  means  besides  that  property  available  to  pay  the 
debts,  without  his  creditors  being  delayed  or  hindered, 
(a)  1  Cruise  T.  32,  c.  27,  S   4  ;  (J)  4   Cruise  T.  32,  c  27,  g   4  ; 

Skee  V.  French.  3  Drewi?  TI7  ;  Stnmg  v.  Strong,  IS  Bear.  408  ; 
Bettey  v.  Windham,  6  Ad.  It  El.  Butt  i-.  Smith,  31  Beav.  SU  ;  Well* 
(N.  8.)  166.  T.  Oartbter,  L.  K.  7  Bq.  317. 
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such  conveyance  or  aseignment  is  void  as  against  those  ^"g'- J-^^' 

who  were  creditors  at  the  time  of  and  subsequent  to  the 

deed,  to  the  extent  to  which  it  may  be  necessary  to  deal 
with  the  property  for  their  satisfaction  (a).  A  deed,  how- 
ever, which  is  apparently  voluntary,  may  be  shown  by 
extrinsic  evidence  to  have  been  made  for  valuable  con- 
sideration, aod  may  be  supported  as  such  against  credi* 
tors  (b).  And  a  deed  is  not  necessarily  void  under  this 
Act,  merely  because  designed  to  prefer  or  defeat  a  par- 
ticular creditor  (c).    8376. 

A  man  who  contemplates  going  into  trade,  cannot,  on 
the  eve  of  doing  so,  take  the  bulk  of  his  property  out 
of  the  i-each  of  those  who  may  become  his  creditors  in 
the  trading  operations.  So  that  a  voluntary  settlement, 
whereby  a  settlor  takes  the  bulk  of  hia  property  out  of 
the  reach  of  his  creditors  shortly  before  eQgag:iDg  in 
trade  of  a  hazardous  character,  or  of  which  he  has  little 
or  no  knowledge,  may  be  set  aside,  in  a  suit  on  bebaJf 
of  creditors  who  became  such  even  after  the  settlement  (d) 
(a)  See  Story's  Eq.  Jnr.  g  362  Jieeie  Rirer  Sih»r  Mining  Oi«- 
pany  v.  AtireU,  L.  B.  7  Bq.  3*7  ; 
Freeman  v.  Pope,  L.  B.  9  Eq.  206  : 
fi  Cb.  Ap.  G3S ;  Allen  t.  Bamett, 
L.  R  6  Ch.  Ap.  677  ;  CroiiUy  v. 
ElMortky,  L.  R.  12  Eq.  1S8 ; 
Maclmy  t.  JXmgUu,  L.  B.  I*  Bq. 
106;  Cornish  v.  Clark,  L.  B.  14 
Eq.  164 ;  Kent  v.  Riley,  L.  K  14 
Eq.  190  ;  TayliT  t.  Ceenen,  L.  B. 


—374,  SSI  ;  2  Spence'B  Eq. 
887  ;  4  CmiBe  T.  32,  c.  27,  g  15— 
17  ;  CoDte  Horig.  3rd  ed.  23S  ;  2 
BL  Com.  441  ;  1  Pres.  Shep.  T.  Gt ; 
Add.  ConL  6th  ed.  149— 156; 
npyiui't  eate,  3  Co.  SO ;  Chit.  Con. 
Slh  ed.  3S0  et  seq. ;  Shirfr.  Smlby, 
1  Mac.  &  G.  364  ;  Re  Magawley'i 
Tmtt,  6  De  O.  *  8.  I ;  Bott  ». 
amitk,  21  Beav.  Gil  ;  Barton  v. 
VanKcythuyten,  11  Hare  126; 
Dtning  v.  Ware.  22  Beav.  184  ; 
Helvtri  V.  Penicy,  3  K,  4  J.  90  ; 
Ttimley  v.  Hooper,  3  8m.  L  Q.249; 
DarvilU  ».  liTTy,  6  Hurl.  &  Norm. 
807  ;  TKomptim  r.  WebiUr,  4  Drew. 
628;  4  D.  J(  J.  600  1  Acraman  v. 
Corbett,  1  Johns,  k  Hem.  410  ; 
Barling  v  BUhi^,  29  Beav.  4t7  ; 
Stokee  V.  Quran.  29  Bear.  637; 
Spirrtt^.  iri/(«H'.,3D.J.JcS.293; 
SttUK  T.  CherriU,  L.  B.  4  Eq.  390 ; 


L.  B.  4  Q.  B.  D.  13  ;  Boldero  y. 
London  and  Welttaiiuter  Loan, 
etc.,  Co.,  L.  B.  6  Ex.  D.  47. 

(i)  Pott  T.  Todhnfiter.'i  Coll.  76. 

(e)  Ad.  Coat.  6th  ed,  161  ;  Chit. 
Cont,  8th  ed.383;  Allvnt.  Barri- 
ton,  L.  B.  4  Ch.  Ap.  622.  See  infra, 
par.  2381,  note  (a). 

(S)  Mackayy.  Dangliu,  L.  R.  14 
Eq.  106  ;  Ex  parte  Rnaetl,  In  re 
BvtferKorlli.  19  Ch.  D.  (Ap.)  588. 
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X  And  a  trader  cannot;,  by  covenants  in  a  post-nuptial  settle- 
—  meat  or  even  a  pre-Duptial  settlement,  withdraw  from  his 
creditors  future  property  which  he  may  acquire,  though 
he  may  be  solvent  at  the  date  of  the  settlement  (a).  3377. 
As  regards  the  rights  of  creditors  with  respect  to 
conveyances  and  assignments  to  their  prejudice,  there 
may  be  three  distinct  questions :  (1)  Whether  they  are 
acta  of  banki-uptcy?  (2)  Whether  they  are  fraudulent 
preferences,  which,  when  not  prohibited  by  statute,  were 
held  to  be  void  as  against  the  assignees  in  bankruptcy, 
as  contrary  to  the  policy  of  the  bankrupt  law  ?  (3) 
Whether  they  are  void  under  the  statute  of  13  Eliz. 
c.  5,  and  the  construction  put  on  it  by  the  Courte  of 
Law  and  Equity  ?     2378. 

Now  with  reference  to  the  third  of  these  questions,  Judge 
Story,  in  his  "  Commentaries  on  Equity  Jurisprudence," 
§  352,  remarks  that  this  Act  "has  always  received  a  favour- 
able and  liberal  construction  in  all  Courts,  both  of  Law 
and  Equity."  And  the  only  true  principle  would  seem  to 
be  that  where  a  conveyance  or  assigimient  is  made  for  no 
consideration,  or  (unless  boDii.  fide)  only  for  an  antecedent 
debt  or  a  meritorious  consideration  or  even  for  a  valuable 
consideration,  but  with  a  knowledge  on  the  part  of  the 
purchaser  of  an  intent  to  delay,  hinder,  or  defraud  credi- 
tors, and  it  withdraws  from  the  debtor  ihe  means  of  pay- 
ing the  general  body  of  his  creditors,  it  is  void,  as  against 
them  by  virtue  of  the  stat.  13  Eliz.  c.  o,  whether  made 
under  pressure  or  not,  and  whether  made  in  contempla- 
tion of  bankruptcy  or  not.  To  hold  otherwise,  would 
open  a  door  to  innumerable  frauds  on  creditors,  especially 
in  the  case  of  assignments  of  all  a  debtor's  proi>erty,  and 
more  particularly  when  made  to  a  rehitive  or  friend.  A 
debtor  might  incur  a  number  of  debts,  to  any  amount,  and 
yet  defeat  all  but  a  particular  creditor,  perhaps  a  relative 
(a)  Ex  parte  BolUvd,  In  re  Clivt,  L.  R.  17  Kq.  IIS. 
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or  Mend,  with  whom  he  might  have  an  undetutanding  ch!""»['"' 
that  he  should  receive  part  back,  or  that  the  property 
should  heiield  in  b-iist  for  him.     237B. 

Where  a  dehtor  ^ves  a  bill  of  sale  or  makes  some 
other  diapositiou  of  all  his  property,  it  is  very  different 
from  Uie  case  where  a  creditor  gets  a  judgment  in  an 
adverse  suit,  having  the  same  effect  of  taking  all  the 
debtor's  property.  In  the  former  case,  the  bill  of  sale 
or  other  disposition,  if  not  the  voluntary  act  of  the  debtor, 
is  an  act  in  which  the  debtor  concurs,  though  it  may  be 
uoder  pressure  :  it  is  his  own  act.  But  ia  the  latter 
case,  the  act  is  the  a^t  of  the  creditor,  which  the  debtor 
cannot  avoid.     2380. 

To  take  a  case  out  of  the  statute,  it  must  be  both 
"on  good  consideration  "  and  "  bon&  fide,"  It  has  indeed 
been  held  that  an  antecedent  debt  or  a  meritorious 
consideration  may  be  a  good  "consideration."  And  a 
preference  of  a  particular  creditor  may,  under  some  cir- 
cumstances, be  only  right;  while,  on  the  other  hand,  the 
defeating  a  particular  creditor  may  be  for  the  benefit  of 
ttie  general  body  or  the  majority  of  the  creditors.  But 
it  cannot  be  justly  regarded  as  a  boni  fide  transaction, 
where  a  debtor  makes  over  all  hia  property  to  a  particular 
creditor  and  thereby  disables  himself  from  paying  any  of 
the  others  (a).  Suppose  a  man  having  £100,000,  and 
owing  that  amount  to  one  creditor,  and  £900,000  to 
others :  could  it  be  anything  else  but  the  grossest  dis- 
honesty and  fraud  upon  them,  if  he  were  to  make  over  the 
whole  £100,000  to  the  creditor  to  whom  he  owed  that 
amount  ?  aod  this  would  be  especially  bad,  if  the  pro- 
perty consisted  of  chattels,  and  if,  though  he  assigned 
them  to  the  first  creditor,  he  remained  in  possession  of 
(d)  The  liwl  two  iieiiteiices  o(  reqnire  iinalilicBlioir,  1'akeu  k^'iv- 
the  jodgmeDt  of  (JiJ'anl,  h.  J,,  in  Tally,  he  consider-  theni  (luite  un- 
AUan  1.  Harrum,  L.  B.  4  Ch.  sound. 
Ap.  630,  appear  M  the  writer  to 
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^  ?,-'  the  chattels,  and  thereby  may  have  led  the  tiubeequent 
~~  creditor]  to  suppose  that  he  was  the  owner  of  them,  in 
coQsequence  of  which  they  may  have  been  induced  to 
trust  him.  True  it  is,  that  they  might  have  searched 
the  register.  But  the  fact  of  registration  does  not 
validate  a  transaction  which,  of  itself,  is  invalid,  or 
fraudulent,  whether  actually  or  constructively.  It  may 
be  said  of  registration,  that  the  deed  would  not  be  valid 
as  against  creditors  without  it;  but  the  deed  may  nut 
be  valid  even  with  it.     2381. 

In  order  to  be  obnoxious  to  the  statute,  it  is  not  neces- 
sary that  there  should  be  a  wilful,  otherwise  called  an 
actual,  fraud.  It  is  sufiicient  if  there  ia  a  virtual  or 
constructive  fraud.  The  question  is  this — Is  it  within 
the  mischief  intended  to  be  guarded  against  by  the  Act  ? 
Does  it  necessarily  operate  to  delay,  hinder,  or  defeat 
creditors,  in  a  manner  which  the  law  deems  to  be  con- 
trary to  good  faith  ?    2382. 

It  is  for  the  plaintiff  to  make  out  his  case ;  and,  in 
inter-pleader  cases,  the  claimant,  under  a  bill  of  sale  or 
other  disposition,  is  in  the  situation  of  a  plaintiff.  Ho 
seeks  to  deprive  the  judgment  creditor  of  the  possession 
which  he  has  acquired  under  the  judgment.  On  the 
claimant,  therefore,  is  the  onus  of  proving  his  title,  as 
claimant  and  virtual  plaintiff,  to  property  not  in  bis 
possession,  but  in  the  possession  of  the  officer  of  the 
Court,  as  the  agent  of  the  judgment  creditor.  It  is  for 
the  claimant  to  prove  that  the  bill  of  sale  or  other 
disposition  is  both  on  valuable  or  good  consideration, 
and  bon^  fide,  without  notice  of  circumstances  amounting 
to  actual  or  constructive  fraud.     2383. 

It  haa  been  held  that  a  creditor  under  a  voluntary 
post-obit  bond  is  as  much  entitled  to  the  beneBt  of  the 
statute  as  any  other  creditor  (a).     2364. 

(a)  Adamei  t.  Halltlt,  L.  B.  6  Uq.  ISH. 
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If  there  is  a  positive  agreement,  that  aFter  a  settlement,  ^^l  J;)^ 
a  sale,  or  a  mortgage  of  chattels,  the  settlor,  vendor,  or 
mortgagor  shall  retain  the  apparent  ownership  of  them ; 
this  is  a  fraud  on  creditors,  because  it  enables  him  to  gain 
a  false  credit.  But  this  doctrine  does  not  apply  where 
the  retaining  the  possession  is  consistent  with  the  nature 
of  the  transaction,  and  does  not  appear  to  have  been 
fraudulent,  or  where  the  transfer  is  so  notorious  that 
the  continuance  of  possession  does  not  create  any  false 
credit,  or  where  the  settlor,  vendor,  or  mortgagor  is  not 
indebted  at  the  time  {a).    2386. 

A  bill  of  sale  of  all  the  grantor's  then  existing  and 
after-acquired  property,  by  way  of  mortgage,  to  secure  an  , 
existing  debt  and  future  advances  is  not  void  under 
the  stat.  13  Kliz.  c.  5,  if  it  is  made  bon&  fide,  and  not  as  a 
cloak  for  retaining  possession  by  the  grantor  (b).  2385a. 

If  a  trader  in  insolvent  circumstances  agrees  to  sell  his 
business  and  stock  in  trade  to  a  person  who  has  no  know- 
ledge of  the  state  of  the  trader's  affairs,  in  consideration 
of  (inter  alia)  an  annuity  to  his  wife,  although  the  sale  is 
valid,  yet  the  transaction,  so  far  as  it  is  a  settlement  of  the 
uinuity  on  the  wife,  is  within  the  stat.  13  Eliz.  c.  5,  and 
uuty  be  set  aside  by  a  creditor,  as  regards  the  annuity, 
without  impeaching  it  in  any  other  respect  ((.■)■     2386. 

If  a  father  atisigns  to  his  son  his  dwelling  house  and 
peraonal  estate,  in  consideration  of  natural  love  and  affec- 
tion, and  by  a  bond,  bearing  even  date  with  the  assign- 
ment, but  not  noticed  therein,  the  son  binds  himself  to 
maintain  his  father's  wife  and  children,  the  assignment  is 
not  void  agunst  creditors  under  the  stat.  13  Eliz.  c.  5  {d). 
2387. 

i.a)  CooW   Mortg.  :ird  cd.  2.19;  ifaB{/"Hrrf,L.  R.12  Ch.D.(A|i.)S14. 

Add.  Cont.  5th  ed.  153—7 ;  (Jalr  v.  (c)  J-Vench  v.  fWiieh.  SV.M.k 

Surnett.  7  Ad.  k  El.  (N.'S.)  H5U;  Q.  9.>.    See  Wakejitld  v.  mbhna.  I 

Ex  parlr  (Saaieii.  In  rr  Bamford,  Oif.  401, 

L.  R.  12  Ch.  D.  (Ap.)  3H.  (rf)  Qalf  v.  tVUlla, >,>»».  x  M.  & 

(4)    ij!  partf    Garnet,    In    re  W.  406. 
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J"'  Afi  a  general  rule,  a  poet-nuptial  settlement  by  a  husband 
~  deeply  indebted  at  the  time,  is  void  as  against  creditors, 
even  though  made  in  pursuance  of  a  pre-nuptial  parol 
contract ;  for  such  a  contract  is  inoperative  in  consequence 
of  the  Statute  of  Frauds,  29  Car.  2,  c  3,  s.  4  {a).  But 
if  a  person  agrees  to  pay  all  the  debts  of  another,  on 
condition  that  the  latter  shall  make  a  poet-nuptial  settle- 
ment of  his  property  so  as  to  be  applied  for  the  main- 
tenance of  the  settlor,  his  wife,  and  children,  "  or  any  of 
them,"  at  the  absolute  discretion  of  the  trustees ;  and 
such  a  settlement  is  accordingly  executed;  it  is  good 
against  subsequent  creditors,  and  even  against  a  person 
who  was  a  creditor  at  the  time  it  was  executed,  if  the 
person  who  agrees  to  pay  the  settlor's  debts  was  not 
aware  of  the  existence  of  the  debt  due  to  that  creditor, 
but  was  assured  that  the  debts  paid  by  him  constituted 
the  only  debts  of  the  settlor.  And  in  such  case,  the 
discretion  of  the  trustees  being  absolute,  the  Court  can- 
not apportion  the  income  of  the  settlor  between  his  wife 
and  children,  so  as  to  make  the  settlor's  part  of  it 
available  for  his  creditors  (fc).     2388. 

The  burden  of  proving  his  solvency  at  the  time  rests 
upon  the  settlor  (.;).    2888a. 

If  a  voluntary  settlement  contains  a  general  power  to 
the  settlor  to  dispose  of  or  mortgage  the  estate,  it  will  be 
deemed  fraudulent  as  against  creditors  by  statute  and 
judgment;  but  a  power  to  revoke  for  a  particular  purpose 
may  not  make  such  a  deed  void  (d).    2389. 

Unless  the  marriage  itself  was  a  mere  fraudulent 
contrivance  for  defeating  creditors,  a  settlement  of  the 
husband's  property  made  previously  to  and  in  contempla- 

(a)   Warden  v.  Jirni,  23  Beav.  (S)  Helmet  v.  Penury,  3  K.  &  J. 

R7  ;  2    D.    &    J.    76  ;     Bulmer  T.  90. 

Uuater,  L.  R.  8  Eq.  46  ;  and  see  (o)  Crouley  r.  Blieurthy.  L,  K. 

Hupm,  par,  1695, 1696  ;  Cnatlry  v.  12  Bq.  IBS. 

HitnTthy,  L.  R.  12  Kq.  158.  (rf)  2  SapL  Pow,  234. 
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tion  of  the  marriage,  will  be  supported  bo  far  as  concerned  ^"''  ^Jf' 
the  ipteresta  of  the  wife  and  children,  even  though  the 
wife  contracted  the  marriage  and  obtained  the  settlement 
with  a  full  knowledge  that  the  husband  was  in  em- 
barrassed circumstances  (a).    2990. 

VI.  By  the  stat.  27  EUz.  c.  4,  s.  1  (made  perpetual  by  vi.  voiun- 
the  stat  30  Eliz.  c  18),  it  is  enacted,  "  That  all  and  every  nu  umisr 
conveyance,  grant,  chaige,  lease,  estate,  incumbrance  and  ^  «■  *■ 
limitation  of  use  or  uses,  of,  in,  or  out  of  any  lands,  tene- 
meotfi,  or  other  hereditaments  whatsoever,  had  or  made 
any  time  heretofore  sitbence  the  beginning  of  the  Queen's 
Majesty's  reign  that  now  is,  or  at  any  time  hereafter  to 
be  had  or  made,  for  the  intent  and  of  purpose  to  defraud 
and  deceive  such  person  or  persons,  bodies  politic  or 
corporate,  as  have  purchased  or  shall  afterwards  pnrchase 
in  fee  simple,  fee  tail,  for  hfe,  lives,  or  years,  the  same 
lands,  tenements,  and  hereditaments,  or  any  part  or 
parcel  thereof  so  formerly  conveyed,  granted,  leased, 
charged,  incumbered,  or  limited  in  use,  or  to  de&aud  and 
deceive  such  as  have  or  shall  purchase  any  rent,  profit, 
or  commodity  in  or  out  of  the  same  or  any  part  thereof, 
shall  be  deemed  and  taken  (only  as  against  that  person 
and  persons,  bodies  poUtic  and  corporate,  his  and  their 
heirs,  successors,  executors,  administrators,  and  assigns, 
and  against  all  and  every  other  person  and  peraons  law- 
fully having  or  claiming  by,  from  or  under  them  or  any 
of  them,  which  have  purchased  or  shall  hereafter  so  pur- 
chase for  money  or  other  good  consideration,  the  same 
lands,  tenements,  or  hereditaments,  or  any  part  or  parcel 
thereof,  or  any  rent,  profit,  or  commodity  in  or  out  of 
the  same),  to  be  utterly  void,  Irustrate,  and  of  none 
efi'ect;  any  pretence,  colour,  feigned  consideration,  or 
expres)ung  of  any  use  or  uses  to  the  contrary  notwith- 

Oit.  49,  62  ;   and  nee  Xmnn    v. 
Owe/ard.  L.  R.  6  Ch.  D.  (Ap.)  29. 
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J- JJ^' standing."  But  by  8.  4,  it  is  provided  "That  this  Act 
or  anytbicg  therein  contained  shall  not  extend  or  be 
construed  to  impeach,  defeat,  make  void,  or  frustrate  any 
conveyance,  assignment  of  lease,  assarance,  grant,  charge, 
lease,  estate,  interest,  or  limitation  of  use  or  uses,  of,  in, 
to,  or  out  of  any  lands,  tenements,  or  hereditaments 
heretofore  at  any  time  had  or  made,  or  hereafter  to  be 
had  or  made,  upon  or  for  good  consideration  and  bon& 
fide,  to  any  person  or  persons,  bodies  politic  or  corporate ; 
anything  before  mentioned  to  the  contrary  hereof  notwith- 
standing."   2881. 

The  object  of  this  statute  being  to  give  full  protection 
to  subsequent  purchasers  against  prior  voluntary  convey- 
ances, it  has  been  decided,  that  in  consequence  of  this 
statute,  a  prior  conveyance  is  void  as  against  a  subsequent 
purchaser  or  mort^^ee,  from  or  of  the  voluntary  grantor, 
whether  with  or  without  notice  (but  not  from  or  of  bis 
heir  or  devisee),  and  even  after  proceedings  to  enforce  such 
prior  conveyance,  if  not  actually  on  valuable  considera- 
tion, although  it  may  be  bon&  fide  and  on  good  considerar- 
tion,  or  although  it  may  be  expressed  to  be  made  for 
divers  valuable  considerations  (not  naming  them),  or 
although  made  hy  direction  of  a  Court  of  Equity ;  on  the 
ground  that  the  statute  in  every  such  case  infers  traad, 
and  will  not  suSer  the  pi-esumption  to  be  rebutted.  As 
between  the  parties  thenwelvea,  however,  such  convey- 
ances are  binding.  And  when  a  voluntary  settlement  has 
been  made,  subsequent  judgment  creditors  of  the  settlor 
cannot  acquire  rights  in  derogation  of  it  which  the  settlor 
would  not  have  possessed.  And  as  between  two  voluntary 
conveyances,  if  the  first  is  fraudulent,  the  secoud  will 
prevail;  but  where  each  is  bonfl  fide,  equity  will  not 
interfere  (a).     A  conveyance  in  the  form  of  a  purchaae 

(a)  story's  Eq.  Jnr.  §  426,426,  4  CnuBC  T,  32,  c.  27,  §9.  12,  21,23. 
43.1 ;  2  Snonce'-i  Eq.  Jnr.  288,  638  ;      26,  i»,  44,  47.  49  j  Sugd.  Conda^ 
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deed  for  valuable  consideration,  but,  in  fact,  voluntary,  ^^«'^'j^ 
will  not  bo  supported  agunst  a  prior  voluntary  conveyancd  ~~ — 
by  the  same  party,  even  though  the  prior  voluntary  con- 
veyance did  not  appear  to  have  been  parted  with  or  com- 
municated to  the  voluntary  grantee  (a).  And  where  the 
price  is  inadequate  in  a  considerable  degree,  or  where  an 
apparent  inadequacy  of  price  is  coupled  with  other  cir- 
cumstances indicating  a  fraudulent  collusion  between  the 
purchaser  and  the  vendor  to  avoid  a  preceding  conveyance, 
a  purchaser  under  such  circumatances  will  not  be  entitled 
to  the  protection  of  the  statute  (b).  Nor  will  equity 
interfere  in  favour  of  a  subsequent  purchaser,  where  the 
voluntary  grantee  has  conveyed  to  a  hon&  fide  purchaser 
for  valuable  consideration,  or  a  person  has  intermarried 
with  the  voluntary  grantee  on  the  faith  of  the  voluntary 
deed,  before  the  bon&  fide  purchaser  from  the  voluntary 
grsotor  acquired  his  title  (c).  And  equity  will  not  give 
ite  aid  to  a  voluntary  settlor  to  enable  him  to  complete  a 
contract  for  sale  against  a  purchaser;  though  the  Court 
will  enforce  it  at  the  suit  of  the  purchaser,  even  with 
noUoe  at  the  time  of  his  purchase  (d).     2382. 

The  law  that  a  man  who  has  executed  a  volnntary 
settlement  is  enabled  to  sell  the  estate,  just  as  if  he 
had  done  nothing,  is  highly  imreasonable.     And  the  Court 

View.  S65— e  ;  BaitoD,  $  224—6  ;  (a)  BaberU  T.  Waiiauu,  4  Hare 

Ketten  1.  K^teit,  10  Hue  386;  Aw  130. 

A.  X-'umiami.  AwA<i«.  1 7  Ad.  ft  E.  (£)  4  Craise  T.  ^2,  v.  27,  §  42  ;  2 

724  ;  Bart4Ht  T.  Vanfi^thvytm,  11  Sugd.  Ponr.  228. 

Hare  126  ;  LacU  t.  Bert,  3  K.  ft  {e)  For  examples  of  the  mode  of 

J.  132.  160—1 ;  lAvyd  v.  AHwood,  reUef  in  cases  of  fraad,  lee  Stor7'» 

3  D.  ft  J.  614  ;  Dolphin  t.  Aylieard,  Eq.  Jur.  $  437—439  ;  Id.  |  4:)4  ; 

L.  R.  i  H.  L.  486;  Either  ».   Wil-  Sugd.  Concifle  View,  .>69  ;  1   Pres. 

liawu,  L.  R.  20  Eq.  210 ;  Deking  v.  Shep.  T.  66. 

Wkinyrer.  26  Beav.  668.      In  Uiw  (rf)  Sugd.  Concise  View,  BTO  ;  2 

cane  it  wM  held  that  the  voluuteera  (^pence's  Eq.  Jgr.  289 :  4  Cniise  T. 

hadnoeqnitjat^iniit  tbeparchara  32.  c.  27,  $  2n ;  1  I'rv.  Shep.  T.  (i6 ; 

mooej  paTable  to   the    Tolimtary  Cturif  t.  Williitt,  L.  R.  7  Sx.  313 ; 

•ettlor.    The  propriety  ol  this  dttci-  V.-C.  .lfti/iiwini/i«*r/-T.  ICiW'nw. 

•inn  w«:nH  qncotionnhl.'.  L.  R.  20  E().  218. 
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^■ii-J-l^^'  will  lay  hold  of  any  circumstances  constituting  a  oon- 
sideration  moving  from  the  grantee  to  the  grantor,  to 

take  a  case  out  of  the  category  of  voluntary  deeds  (a). 

3393. 

The    assignment     of    leasehold    property    to    which 

liability  is  attached   is   not  a   voluntary   deed,  but  is, 

in  itself,  a  conveyance  for  valuable  consideration  (d). 


Oifutochif  There  is  this  exception  to  the  general  rule,  in  the  case 
of  a  charity,  that  if  a  purchaser  has  notice  of  a  giA  to  a 
charitable  use,  or  purchases  without  notice  from  a  pur- 
chaser with  notice  of  such  a  gifl,  he  takes  subject  to  it; 
though,  if  he  has  no  notice,  and  be  has  not  purchased 
from  a  purchaser  with  notice,  he  will  have  the  same  pro> 
tection  as  he  would  have  against  an  ordinaty  voluntaiy 
conveyance  (c).  2394. 
whcnpsr-  A  fair  voluntary  settlement  in  favour  of  a  wife  and 
ioKUDdni  children  is  also  an  exception  to  the  rule  to  this  extent. 

MtUamenC  ' 

iSdu^'rf*  *^*''  "J"""^'  any  bona  fide  consideration,  in  addition  tn 
pDRhum  (jjg  meritorious  consideration  of  the  provision  itself,  will 
be  sufficient  for  the  purpose  of  supporting  the  settlement. 
Therefore,  if  a  peroon  whose  concurrence  the  parties  deem 
essential  joins  in  a  settlement,  his  concurrence  will  be 
deemed  a  valuable  consideration,  although  he  did  not 
substantially  part  with  anything  (d).  And  as  to  pre- 
nuptial  settlements,  and  post-nuptial  settlements  in  pur- 
suance of  pre-nuptial  articles  or  on  receipt  of  an  additional 
portion,  or  on  which  the  husband  and  wife,  having  inter- 
ests, gave  up  something,  they  are  settlements  for  valuable 
consideration,  and   of  course  good  against  subsequent 

(o)    V.-C.  Maliiu,  in  Sotlier  v.  (<0  See  2  Speuce's  Eq.  Jar.  338, 

ffWiouw,  L.  E.2CKq.  218.  290;  4  Cruise  T.  32,  c.  27,  §  JS.  TS  ; 

(»)  Priee  V.  JeHiiiu,   L.   R.  6  Sngd.  Concise  View,  668— 9  ;  Sia- 

Ch.  D.  (Ap.)  619.  torjiuM  v.  Eeatk,  16   Beav.  *08  j 

(e)  2   SpenccB  Eq.   Jnr,    289 ;  Atkintm  v.  SmitA,  3  D.  &  J.  186  ; 

Tudor'a  Char. TnuU. 2nd ed. S29—  Teatdale  v,  BraUhnaiU,  L.  B.  4 


832.  Ch.  D.  86. 
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purchaaers  (a),  or  agamBt  prior  voluntary  grantees,  as  the  ^"a'-JJf' 
case  may  be  (i).     2396.  

In  general,  the  marriage  consideration  will  not  extend 
to  remainders  to  collateral  relations,  so  as  to  support 
them  against  creditors,  or  a  subsequent  sale  to  a  bon&  fide 
purchaser  (c).  But  if  the  remainders  are,  or  may  fairly 
be  a8sumed  to  have  been,  specifically  contracted  for  and 
brought  within  the  consideration,  they  will  be  good 
against  suttsequent  purchasers.  And  the  same  is  the 
case  wbere  they  are  interposed  between  two  limitations 
to  the  different  clasBes  of  the  issue  of  the  marriage  (d). 
And  where  a  settlement  is  made  by  a  &ther  or  other 
lineal  ancestor,  in  consideration  of  the  marriage  of  one 
of  his  sons  or  descendants,  and  it  contains  remainders 
to  the  other  sons  or  descendante,  such  remainders  will  be 
good  agunst  creditors  and  subsequent  purchasers  (e). 
2396. 

A  lessee,  or  a  mortg^ee,  or  any  other  person  who  for  othH  »r- 
a  valuable  consideration  has  any  charge  out  of  or  upon  "*  p«^ 
the  land,  is  a  purchaaer  within  the  statute  {/).    But  not-  ;^i|;^^ 
withstanding  the  stat.  1  &  2  Vict  c.  110,  s.   13  (g),  0.1^^^^' 
judgment  creditor  is  not   a   purchaser  within  the  stat. 
27  Eliz.  e.  4,  so  as  bo  be  able  to  set  aside  a  prior  voluntary 
settlement  (h).    3397. 

A  conveyance  for  payment  of  debts  generally,  to 
which  no  creditoF  is  a  party,  and  in  which  no  particular 
debt  is  expressed,  is  a  fraudulent  conveyance  within 
the  statute  (t).    2396. 

(«)   2   Sugd.  Pow.   229;   Sugd.  Ciarte  v.  H'HjAi,  5  Hurl,  ic  Norm, 

CondK  View,  568:  *  Crnise  T.  32,  401  ;  6  Id.  M». 

c.  27,   $   GG;    I»  re  I\»Ur  and  (0  See4  CrBLBe  T.  32,  c.27,§  67 

lAiter,  L.  B.  «  Cb.  D.  87,  —71. 

(S)  1  CtuiM  T.  32,  c.  27,  $  i3,  (/)  2  Sngd.  Pow.  228. 

57.  (g)  Supra,  par.  11G6. 

(0)   Bogd.  Concise  View,  567  ;  2  (A)  Beaain  t.  Sari  o/  Oxford, 

Speoce't  Eq.  Jut.  291—21)3;  t^Hh  6  D.  M.  Jc  O.  607. 

T.  OerrUl,  1*  R.  4  Eq.  3M.  (i)  3  Spenco'a  Eq.  Jiir.  3E1.  Sec 

(i)   Sngd.    Concue  View,  5UT  j  alto  Burtou.  §  22S. 
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'cm"«;  Ja^'      '*  i"  seldom  advisable  to  buy  from  one  who  has  made 
"  a  prior  conveyaDce  ;  because,  in  the  first  place,  such  prior 


cfS 


conveyance  may  in  reality  have  been  for  a  valuable  con- 
sideration,  though  none  appear ;  and  parol  evidence  of 
the  valuable  consideration  would  be  admissible  in  order 
to  support  the  deed  (a) ;  and,  secondly,  because  the  prior 
grantee,  if  voluntary,  may  have  made  a  conveyance  for 
valuable  consideration  berore  the  purchaser  from  the 
voluntary  grantor  (6).  But  yet  it  has  been  held,  that  a 
purchaser  will  be  compelled  to  accept  a  title  depending 
upon  the  invalidity  of  a  voluntary  deed  (c).     3388. 

Copyholds  are  within  the  stat.  27  Eliz.  c  4  (tl). 
2400. 

VII.  The  Stat.  27  Eliz.  c.  4,  s.  o  (made  perpetual  by 
■-  stat.  30  Eliz.  c.  18,  s.  3),  makes  void,  as  against  sub- 
sequent purchasers  for  money  or  other  good  comideration, 
all  conveyances  with  any  clause,  provision,  article,  or 
condition  of  revocation,  determination,  or  alteration  at 
the  grantor's  will  or  pleasure,  whether  such  clause,  etc., 
extend  to  the  whole  interest  conveyed,  or  only  partially 
affect  it  (e).  The  woids  are  these  :  "  If  any  person  or 
persons  have  heretofore  since  the  beginning  of  the 
Queen's  Majesty's  reign  that  now  is,  made,  or  hereafter 
shall  make  any  conveyance,  gift,  grant,  demise,  charge, 
imitation  of  use  or  uses,  or  assurance  of,  in,  or  out  of 
any  lands,  tenements,  or  hereditaments,  with  any  clause, 
provision,  article,  or  condition  of  revocation,  determination, 
or  alteration,  at  his  or  their  will  or  pleasure,  of  such  con- 
veyance, assurance,  grants,  limitations  of  uses  or  estates 
of,  in,  or  out  of  the  said  lands,  tenements,  or  heredita- 
ments, or  of,  in,  or  out  of  any  part  or  parcel  of  them,  con- 

(a)  Sogd.  Gondae  View,  STO ;  3  ^Mtarjieldy.  Stalk.  IB  BtAv.iOS. 

Pros.  Shep.T.  611.  (rf)  Doei-TumtUlv.  Bfteriel.5 

('■•)   8ogd.  ConciBe   View,   670 ;  B.  &  Ad.  131  ;  Currie  v.  ,Vi«rf,  i 

Bariaii,  5  221;— 7.  My.  fc  Cr.  26. 

(c)  CurrieT.Mnd.liSy.liCr.17:  (')  Bnrlon,  §  22*. 
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tained  or  mentioaed  in  any  writing,  deed,  or  indenture  of  *^'b''J^'" 

such  asBunuice,  convByaace,  grants  or  gift ;  and  after  such 

conveyance,  grant,  gift,  demise,  charge,  limitation  of  uses, 
or  aasu  ranee  so  made  or  had,  shall  or  do  bargain,  sell, 
demise,  grant,  convey,  or  charge  the  same  lands,  tenements 
or  hereditaments,  or  any  part  or  pai-cel  thereof,  to  any 
person  or  persons,  bodies  politic  and  corporate,  for 
money  or  other  good  consideration  paid  or  given  (the 
said  first  conveyance,  assurance,  gift,  grant,  demise, 
charge  or  limitation,  not  by  him  or  them  revoked,  made 
void  or  altered,  according  to  the  power  and  authority 
reserved  or  expressed  unto  him  or  them  in  and  by  the 
said  secret  conveyance,  assurance,  gift  or  grant)  that 
then  the  said  former  conveyance,  assurance,  gift,  demise, 
and  grant,  as  touching  the  said  lands,  tenements,  and 
hereditaments,  so  after  bargained,  sold,  conveyed,  de- 
mised or  charged  agwnat  the  said  bargainees,  vendees, 
lessees,  grantees,  and  every  of  them,  their  heirs,  suc- 
cessors, executors,  administrators,  and  assigns,  and  against 
all  and  every  person  and  persons  which  have,  shall,  or 
may  lawfully  claim  anything,  by,  from,  or  under  them  or 
any  of  them,  shall  be  deemed,  taken,  and  adjudged  to  be 
void,  frustrate,  and  of  none  effect,  by  virtue  and  force  of 
this  present  Act"    2401. 

But  by  e.  6,  it  is  provided,  "  that  no  lawful  mortgage 
made  or  to  be  made  bonil  fide,  and  without  fraud  or  covin 
upon  good  consideration,  shall  be  impeached  or  impaired 
by  force  of  this  Act,  but  shall  stand  in  the  like  force  and 
effect  as  the  same  should  have  done  if  this  Act  had  never 
been  had  nor  made ;  anything  in  this  Act  to  the  contrary 
in  anywise  notwithstanding."     2402. 

In  consequence  of  this  statute,  where  a  deed  contains  a 

power  of  revocation  at  the  will  of  the  grantor,  or  a  power 

tantamount  to  it,  and  the  deed  is  not  revoked,  it  ia  void 

agfunst  subsequent  purchaners,  even  though  the  deed  be 

42 
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'cii"'I'l^'  '**^  *  valuable^ coDBideration,  unless  the  power  of  revo- 
~~~~~  cation  can  only  be  exercised  with  the  consent  of  persons 
who  are    not    under  the    control   of   the   grantor   (a). 
Powers  to  niortg^e  to  an  indefinite  extent  (b),  and  to 
lipase  all  or  part  of  the  lands  for  any  number  of  years, 
with  or  without  rent  (c),  are  in  effect  powers  of  revoca- 
tion, and  have  therefore  been  held  to  render  the  deed  in 
which  they  are  contained  void  as  against  a  subsequent 
purchaser  (d).     But  a  power  to  charge  a  sum  of  money 
on  an  estate  is  not  in  efiect  a  power  of  revocation,  unless 
the  sum  bears  so  large  a  proportion  to  the  value  of  the 
estate,  that  the  exercise  thereof  would  virtually  amount 
to  a  revocation  (e).     And  a  settlement  with  a  power  to 
the  settlor  to  revoke,  that  the  money  might  be  paid  to 
trustees  to  be  invested  in  the  purchase  of  other  estates, 
would  bo  valid  (/).     2403.. 
VIII.  Mort-       VIII.   Where  a  person  takes  a  mortgage  or  a  convey- 
'^g>i>»       ance  or  a  settlement  with  notice  of  the  legal  or  equitable 
uur"""^'  *^*'^  °^  other  persons  to  the  same  property,  his  own  title 
will  be   postponed  and  made  subservient  to  their  title, 
or  to  that  of  a  transferee  from  them  (g),  except  in  cases 
within  the  stat.  27  EUz.  c.  4  {k).    Thus,  if  a  person  takes 
a  mortgage  of  property,  knowing  that  it  was  subject  to 
an  equitable  mortgage  made  by  deposit  of  the  title-deeds, 
the  notice  of  the  equitable  mortgage  will  raise  a  trust  in 
him  to  the  amount  of  the  equitable  mortgage  (i).     2404. 
ivntriiieor       The   effect   of  notice   of  'a   prior   equitable  mortgage 
Jliirw"^  above  mentioned,  is  the  case  even  where  the  property  has 
"«iii«r        in  a  raster  county.     The  object  of  the  Registry  Acts 

(o>  i  CruiseT.  32,c,a7,§30,35,  Sogd.  Concise  View,  695,597;  At- 

37;  2Sug;d.  Pow.  223 — (.  Urburgv.  XViUm.  8  D.  U.&Q.  154; 

(*)  *  Cruise  T.  32.  c.  27.  §  33.  P,me   v.  Jatktn*.  L,  B.  3  Ch.  Ap. 

(b)  *  Cmiee  T.  32,  c.  27,  §  34.  r.76  ;  Bamci  v.  Wood,  L,  R.  8  Kq, 

(rf)  4CruiBeT.32,c.27,539— 41.  424;  Marjidd  v.  Burton,  1..&.  17 

(r)  See  2  Sogd.  Pow.  223.  Eq.  le. 

C/)  Sugd.  Conciae  View,  671.  (J)  See  wprs,  par.  2101—2. 

Cf)  Story's  Eq.  Jur.  j  386—6 ;  (i)  Story's  Eq.  Jur.  |  393. 
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was  to  afford  to  personB  propOBing  to  become  mortgagees  "^^  '"'^ af' 

or  purchasers,  the  means  of  discovering  any  prior  inciim- 

brancea,  if  registered,  or  of  protecting  them  against  any 
unr^atered  and  secret  prior  incumbrances  or  convey- 
ances. Where,  therefore,  a  person  proposing  to  become 
a  mortgagee  or  purchaser  has  actual  notice  of  a  prior 
onr^istered  incumbrance  or  conveyuice,  the  principle 
of  the  Registry  Acts  becomes  inapplicable  ;  because  it  is 
his  own  folly  if  he  is  a  loser  by  advancing  any  money  ly 
way  of  purchase  or  loan  ;  and  therefore,  if  a  subsequent 
purchaser  or  mortg^ee  has  notice  at  the  time  of  his 
purchase  or  mortf^age,  of  any  prior  unre^stered  convey- 
ance or  mortgage,  he  wilJ  not  be  permitted,  in  equity, 
to  avwl  himself  of  his  title  against  the  prior  conveyance 
or  mortgage,  any  more  than  he  would  if  the  same  were 
registered  (a).    2406. 

Notice  may  be  either  actual,  or  constructive,  i.e.,  im- 
puted by  construction  of  law  (/t).     S406. 

Actual  notice,  to  constitute  a  binding  notice,  at  least  -^"""i  ••<>- 
where  it  depends  on  oral  communication  only,  must  )>e 
given  by  a  person  interested  in  the  property,  and  in  the 
course  of  the  treaty  (c).     2407. 

As  to  constructive  notice,  whatever  is  sufficient,  or  connnic- 
whatever  for  the  purpose  of  justice  is  to  be  deemed 
sufficient,  to  put  any  person  of  ordinary  prudence  on 
inquiry,  is  constructive  notice  of  everything  to  which 
that  inquiry  might  have  led  {d).  And  hence  a  purchaser 
vrbo  has  notice  of  a  tenancy  is  deemed  to  have  notice  of  a 

(fl)  story's  Eq.   Jur.   5  897  :  3  Sugd.   ConciBe  View,  606  ;  Contc 

Spence'B Eq.  Jut. 763;  CooteMortg.  Hortg.  3rded.3T2  ;  Ogileiey-Ji-af- 

3td  ed.  381 ;  4  Crniee  T.  32,  c.  28,  /i-rwn,  2  Git.  353.  378 ;  Lri^h  v. 

)  20;  Sngd.  CoDcJse  View,  678— 9;  JjByd,2  D.  J.&a330;  Bmadb.-nt 

9  Jarm.  &  Bjth.  by  Sweet,  691.  v.  BarU>ir,3  U.F.k  J.  57i};  IHIcher 

(A)  2  Spence'a  Eq.  Jur,  764.  t.  i/iiw/i)M,L.R.llBq.53;  reTersml 

ie)  2 Hpence's Eq.  Jur.  7!>3;SDgd.  on  appeal,  7  Ch.  Ap.  269;  .Voj-M/I 

Concise  View,  601,  r.  livrten.  h.  E.  17  Eq.  16. 

(rf)  2  Bpence'sBq.Jar.  766—760; 
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Sl^'^a!*'  Jease,  or  of  the  terms  of  such  tenancy,  if  any,  and  there- 
fore  cannot  claim  compensation  on  that  accouut  (a). 
And  a  purchaser  or  other  person  has  constructive  noUce 
of  the  instrumeDt  under  which  he  claims,  or  under 
which  the  person  with  whom  be  contracts,  as  executor, 
or  trustee,  or  appointee  derives  his  power.  A  man 
cannot  claim  under  a  deed  or  will,  and  yet  repudiate 
a  knowledge  of  its  contents,  though  it  may  have  been 
in  fact  concealed  from  him  (b).  And  if  a  purchaser  has 
notice  of  a  deed,  be  has  constructive  notice  of  all  its 
contents  (c),  and  of  the  facts  which  would  have  neces- 
sarily become  known,  if  its  production  had  been  insisted 
on  (d).  But  if  instead  of  referring  the  purchaser  to  a 
deed  to  ascertain  its  contents,  the  vendor  himself  states 
what  the  contents  of  the  deed  are,  the  purchaser  is  not 
bound  to  examine  the  deed  itself,  but  may  trust  to  such 
statement  (e).  It  is  sufficient  if  notice,  actual  or  coo- 
structire,  is  brought  borne  to  the  agent,  solicitor,  or 
counsel  in  the  transaction,  or  in  one  immediately  preced- 
ing it  (/);  unless  there  is  a  moral  certainty  that  be 
would  not  have  communicated,  or  unless  he  did  not 
communicate,  the  fact  to  the  principal  or  client  (g),  or 
he,  colluding  with  the  person  who  was  bound  to  ^ve 
the  notice,  concealed  the  fact  (h).  And  where  a  mort- 
gagor has  at  different  times  employed  the  same  solicitor 
in  effecting  different  incumbrances  upon  the  same  estate, 

(a)  Jaiaei  v.  lAehfield,  L.  B.  9  ConcleeVlew,  602—3;  Mtrrbury  v. 
Bq.  61  ;  PhiBipi  t.  XUlrr.  L.  R.  »  WoEii,  SD.M.k  G.  464  ;  Spaight 
C.  P.  1%:  revereed  in  Ex.  Ch..  10  v.  Onciu,  1  Hem.  *  M.  369 ;  Arf- 
C.  P.  420.  Umd  V.  Bart,  L.  R.  6  Ch.  Ap.  678 ; 

(i)  Stoic's  Eq.  Jar.  $  400.  MaxfiM  t.  Bv/rtm,  L.  R.  I T  Bq.  I S ; 

(f)  Sujfd.CtoDcise  View, 611. 671.       Andrmi-f.  City  Permanent  Bate- 

(d)  8torj'sEq,Jiir.§400;  Petur.  JitBiiUdin^SiKirty,HL.T.(S.S.)6il. 
Banmeiid,  30Be»v.  i96;  Pilc/ierv.  (g)  TWyim™  y.  Carticrigit,  3S 

SmtHm,  L.  B.  II  Eq.  63:  reversed  Bear.  178,  185  ;  Safrim  WaUett 
on  appeal,  7  Ch.  Ap.  259.  Bmlding  S«eUty  v.  Rayiur,  L.  E. 

(r-)  Oir  T.  Comtloit, 31  Beay.378.       10  Ch.  D. 696  ;  H  Ch. D.  (Ap.) 40B. 

(/)    Story's    Eq,   Jnr.   408;   2  (A)  SAorp  t.  Kij,  L.  R.  4  Ch.  Ap. 

^pence's  Eq.  Jur.  760—1 ;  8i^      .U. 
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and  the  incumbrancers  have  employed  the  mortgagor'a^'^'JJ^' 
solicitor  in  the  several  transactions,  each  of  the  puisne 
incumbrancen  has  been  held  to  be  affected  with  notice 
of  the  prior  incumbrances  (a).  But  the  circumstance  of 
only  one  solicitor  acting  in  a  transaction  does  not  neces- 
sarily coDstitute  him  Ute  solicitor  of  both  parties,  so  aa  to 
affect  both  parties  with  notice  of  the  facts  (b).     2408. 

If  a  mortgagee,  when  he  took  his  security  from  one 
partner,  knew  that  the  Srm  were  in  possession  of  the 
property,  he  had  constructive  notice  of  the  title  of  the 
partnership ;  and  his  claim  must  be  postponed  to  that  of 
the  other  partner,  as  regards  the  other  partner's  share, 
and  his  right  to  be  recouped  in  respect  of  partnership 
debts  paid  off  by  him,  whether  contracted  before  or  after 
the  mortgage  (c>.     2409. 

[The  doctrine  of  constructive  notice  is  somewhat  5*jJ-**** 
restricted  by  stat.  45  &  46  Vict.  c.  39,  s.  3  (Appendix),  '^„'^*' 
which  enacte :  "  (1)  A  purchaser  shall  not  be  prejudicially  iss"*  *"' 
affected  by  notice  of  any  instrument,  fact,  or  thing  un- 
less (i.)  It  is  within  his  own  knowledge,  or  would  have 
come  to  his  knowledge  if  such  imjuiries  and  inspections 
had  been  made  as  ought  reasonably  to  have  been  made 
by  him ;  or  (ii.)  In  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  purchaser  arises,  it 
has  come  to  the  knowledge  of  his  counsel,  as  such,  or 
of  his  solicitor,  or  other  agenc,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor,  or  other  agent, 
as  such,  if  such  inquiries  and  inspections  had  been  made 
as  ought  reasonably  to  have  been  made  by  the  solicitor 
or  other  agent  (2)  This  section  shall  not  exempt  a 
purchaser  from  any  liability  under,  or  any  obligation  to 
perform  or  observe,  any  covenant,  condition,  provision, 

(d)  2    Spence's   Bq.    Jur   761  ;      Eq.  tth  ed.  70. 
Fisher  Hortg.  2nd  ed.  par.  1107.  (r)  Caraudgr  v.  BiiJtrel,  ^..  B.  <J 

(S)  Perry  t.  Hell,  2  D.  F.  &  J.  38;       Ch.  Ap.  79. 
2  White  and  Tndor's  T.end.  Catu  in 
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[^'  or  restriction  contained  in  any  instrument  under  which 
~  hia  title  is  derived,  mediately  or  immediately ;  and 
such  liability  or  obligation  may  be  enforced  in  the  same 
manner  and  to  the  same  extent  as  if  this  section  had 
not  been  enacted.  (3)  A  purchaser  shall  not  by  reason 
of  anything  in  this  section  be  affected  by  notice  in  any 
case  where  he  would  not  have  been  so  affected  if  this 
section  had  not  been  enacted."]    2409a, 

Though  it  is  only  prudent  to  do  so,  yet  it  is  not  the 
duty  of  a  purchaser  to  search  for  incumbrances ;  for  if 
it  were,  the  registry  would  of  itself  be  notice  to  all  the 
world  (<[).  But  registration  is  not  of  itself  notice  (i). 
And  hence  a  person  having  the  legal  estate  as  a  mort- 
gagee, and  advancing  more  money  without  notice  aliunde 
of  a  second  mortgage,  or  of  a  purchaser  of  tiie  equity 
of  redemption,  though  duly  registered,  shall  hold  against 
the  second  mortgagee  or  purcha.<ier  of  the  equity  of 
redemption,  until  all  the  money  is  paid  (c).  And,  for 
the  same  reason,  a  purchaser  obtaining  the  legal  estate 
will  not  be  prejudiced  by  a  prior  equitable  incumbrance, 
of  which,  though  duly  registered  previously  to  his  pur- 
chase, he  had  no  notice  aliunde  (d).  And  a  purchaser 
of  an  equity  of  redemption  for  valuable  consideration 
without  notice  of  a  prior  registered  judgment,  will  not 
be  postponed  to  it,  on  proceedings  by  the  judgment 
creditor  (e).  But  if  a  man  searches  the  register,  he 
will  be  deemed  to  have  notice;  though,  if  a  search  is 
made  for  a  particular  period,  the  purchaser  will  not  by 
the  search  be  deemed  to  have  notice  of  any  instrument 
not  registered  within  that  period  (_/").     2410. 

(a)  Lane  -r.  Jaeiien,  20  Reiv.  Eq.  Jur.  763  ;  Supd.  Concise  View, 
635,  63H.  136,678;  4  Cruise  T.  32.  a.  28,  $  16. 

(6)  Sugi].  Conciie  View,  578  :  9  (rf)  Sugd.  Concise  View,  678  ;  9 

Jarm.  k   Byth.    by   Sweet.    (192  :      Jann.  Jt  Byth.  by  Sweet,  692. 
Lant  T.  Jaektm,  20  Be»T.  636.  (e)  Lanev.Jach»i'n,20Beav.Mei. 

(f)  Coote  Mortg.  3rd   ed.  ^78  ;  (/)  Sugd.  Condse  View.  605. 

rttnry 'sEq.  Jnr.  §  401  —2;  2  Spcnce's 
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The  court  roUa  of  a  manor  do  not  give  constructive  c^!«,'""" 

notice  (a).     2411.  

Notice  before  actual  payment  of  all  the  money,  "^^ 
although  it  be  secured  and  the  conveyance  actually 
executed,  or  before  the  execution  of  the  conveyance, 
notwithstanding  that  the  money  be  paid,  is  equivalent 
to  notice  before  the  contract.  But  notice  at  the  time 
of  getting  in  a  precedent  incumbrance  as  a  protection 
against  mesne  charges,  is  not  material,  provided  there 
was  no  notice  at  the  time  of  the  purchase  (b).     2412. 

A.  purchaser  of  a  leasehold  estate,  vith  notice  of  an  J>n>t«uim 
equitable  claim,  will  be  protected,  if  he  purchases  from  ^^^^ 
a  prior  bona  fide  purchaser  without  notice ;  for  otherwise  ^'™hl 
the  latter  would  not  enjoy  the  full  benefit  of  his  own"™"**"* 
onexceptionable  title.     And  if  a  person  who  has  notice 
Hells  to  another  who  has  no  notice  and  is  a  bon&  fide 
purchaser  for  a   valuable  consideration,   the   title   will 
not  be  affected  with  notice  in  the  hands  of  the  latter; 
for  otherwise  no  man  would  be  safe  in  any  purchase  (c). 
2413. 

IX.   If,    on    his    marriage,  a    person    demises,   upon  ^^^^' 
certain   trusts   for   the   benefit    of    his    intended   wife,  t^^f 
lands  of  which  he  is  tenant  for  life,  and,  by  a  distirict  °^^^,. 
deed,  coveoanta  not  to  sell  or  incumber  the  lands  com-  ™ 
prised  in  the  term,  and  it  is  declared,  that,  if  he  shall 
at   any  time   sell  or  incumber  them  or  attempt  so  to 
do,   the   trustees   of  the  term   shall   recover   the   rents 
and    profits,   and   apply   them   as  they  may  think   fit, 
for  the  maintenance  and  support   of  him   or  his  wife 
or  children    or    issue,   the    covenant    and    proviso    are 
fraudulent  and   void   as  against   a  subsequent   incum- 
brancer of  his  life  estate  {d).     2414. 

(u)  CooteMortB.3n1ed.3S2.  Bupi.  V,  S:  P.  14thed.  153;  2  T«ad. 

(ft)  Sugd.  Concise  View,  599.  Caa.  Eq.  2nil  etl.  3G.  37. 

(e)  See  Story's  Ec],  Jur.  5  40S,  (rf)  Phippt  v.  Lord  EnHumorr. 

41  :    2    Spenc«'B    Eq.   Jur.   764  ;       4  Rues.  1»1. 
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Section   IV. 

Of  Contracts,  Agreements,  or  Covenants  which  are  offaintt 

Pnblie  Polin/. 

Pt,in.  T.ii,      These  will  not  be  enforced.     2414a.     And  hence, 

— — — '■-      I.  Where  a  party  is  not  a  free  ^^ot,  and  U  not  able 

i^iHiuan   to  protect  himself,  a  Court  of  Equity  will  protect  him. 

•ft"*':       Hence,  equity    will    relieve    against  acts,  done  under 

dmw^orin  dureat,  OF  uudei'  the  influence  of  extreme  terror  or  of 

threats.   And  it  watches  with  great  Jealousy  all  contracts 

made  by  a  person  while  under  imprisonment ;   and  if 

there  is  the  slightest  ground  to  suspect  oppression  or 

nnindar      imposition,  it  will  set  the  contract  aside.     And  in  like 

iiaowity.     manner,  circumstances  of  extreme  necessity  and  distress 

may  so  entirely  overpower  free   agency,   as  to  justify 

the   Court   in   setting  aside   a  contract   on   account  of 

some  oppression  or  fraudulent  advantage  attendant  on 

it  (a).     2416. 

imntrR"        ^^-  ^^  oflScer  in  the  army  or  navy  or  other  officer 

^^^       of  the   Govemraent   cannot  assign   his  future  accruing 

^n™'-"^'  pay   or   other   remuneration   connected  with   the  right 

^>vd«ui«     to   future   services    from   him;   because    it  is  contrary' 

imiincnm-   to  the  honour,  dignity,  and   interest  of  the  State,  that 

its  servants  should  be  in  danger  of  being  reduced  to 

poverty,  by  anticipating   those  resources  which  were 

intended    to    place    them    in    a    suitable    condition   of 

respectability,  comfort,  and  efficiency  (&).     3416. 

An  assignment  of  the  pennon  of  an  officer  in  the 
royal  army  is  void.  Put  an  assignment  of  a  pension 
granted  by  the  late  East  India  Company  is  valid  (r). 
And  so  it  has  been  held  that  a  pension  payable  to 
a  former  officer  of  the  East  India  Company  out  of  the 

(a)  Ktoty'a  Eq.  Jur.  $  239.  Bq.  Jur.  867  ;  47  Geo.  3,  sess.  3. 

(6)  See  Story's  Eq.  Jar.  §  769,  c,  26.  8.  4  :  ZIojrf  ».  Cfc-e^JU-t.  3 

lOiOc— 1040  I.  BiMl  notes;  Coole  Oil.  171. 

MnrlR.  3nlP(1. 101. 102  :  2  SpcnccV  {<•)  Heald  v.  Ifai/.  3  Qit.  4(17. 
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FBvenues  of  India  since  the  Transfer  Act  (21  &  22  Vict  ^"g' JJ*' 
c  106)  may  be  assigned  (a).     Aod  in  cases  which  are 
not  within  any  statutory  prohihition,  a  man  may  assign 
a  pension  given  him  entirely  for  past  services,  uncon- 
nected  with   any   right   to   future   services;   and   prize 
money   may   be  assigned   (b).     Aud   an   assignment  ofhi^wVa 
the   income   of  a  fellowship   of   a  college   is   valid   in  "'"'*'■ 
equity  (c).     2417. 

An  agreement  that  a  persou  appointed  to  a  public  ^!^"""* 
office  shall  pay  to  the  person  appointing  him  the  surplus  J^,i;Sii^ 
of  his  fees  beyond  a  certain  annutd  amount,  is  contrary  uur^ 
to  public   policy,   and   void ;  because   he   is  considered 
to  require  his  fees   to  support   him  in  performing  the 
duties  of  his    office.      And    this    applies   to  a   person 
appointed    by   a   corporation,    where    he    is    not   their 
officer,  though  the  individual  members  may  not  appro- 
priate any  part  to  themselves  (d).    2418. 

III.  Equity  will  not  uphold  assignments  which  involve  "^„^^' 
champerty,  or    maintenance,   or    buying    of   pretended  c£^^. 
titles   (e).     Champerty   (campi   partitio)    is   properly   a  ^«"or 
bargain   between  a  plaintiff  or  defendant   in   a  cause,  ]>nund«i 
and  another  person  who  has  no  interest  in  the  subject 
in   dispute,   to   divide   the    land   (campum   partire)   or 
other  property  sued  for  between  them,  if  they  prevail 
at  law,  in  consideration   of  the  other  person  carrying 
on   the  action   at   his   own   expense.     Uainteuance,   of 
which   champerty   is    a    species,   is   an   officious   inter- 
meddling  in  an  action   which    in   no   way   belongs    to 
one,  by  maintaining    or    assisting   either    party  with 
money  or  otherwise,  to   prosecute  or  defend    it.     And 
an    agreement   whereby   a    person   engages    to   supply 

(a)   dmr    v.    Ciieptr,    4    Qif.  (d')  Qtrp. of  Lirerpevlv.  Wright, 

619.  1  Johns.  35D. 

(*>  a  Spence's  Kq.  Jur.  867.  (c)  Story's  Eq.  Jor.  §  1049;  Bis- 

ie)  Rittrl  r.  King''  (Mrge.  10  nrll  v.  Spry,  1   D.  M.  ic  O.  fiflrt  ; 

Be»T.  491.  Orrll  v.  Lfr;,.  IB  0.  B.  (N.  S.  7.1). 
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^'"■j^'if' information  and  evidence  for  the  recovery  of  property, 
~~~  ~  on  condition  of  receiving  a  part  of  it,  is  maintenance 
of  the  worst  kind,  as  it  leads  to  perjury  and  perversitMi 
of  justice  (a).  Champerty  and  maintenance  are  pun- 
ishable, both  at  the  common  law  and  by  statute,  as 
tending  to  keep  alive  attife  and  contention,  and  to 
pervert  the  remedial  process  of  the  law  into  an  engine 
of  oppression.  Exceptions  ore  made,  however,  to  the 
general  ruk  against  champerty  and  maintenance,  in 
the  case  of  father  and  son,  or  of  an  heir  apparent,  or 
of  the  husband  of  an  heiress,  or  of  a  master  and  servant 
and  the  like  (6).  And  a  deed,  whereby,  in  consideration 
of  a  son  prosecuting  a  commission  of  lunacy  in  the  father's 
name  against  a  person  to  whom  the  father  is  heir  at  law, 
the  father  covenants  to  convey  the  estates  that  should 
descend  to  him  on  the  lunatic's  decease,  to  the  use  of 
himHelf  for  life,  with  reminder  to  the  use  of  the  son 
and  his  children,  ia  not  illegal,  as  savouring  of  champerty 
or  maintenance,  or  an  against  public  poUcy  (c).  2419. 
Miuiy'  ^^-  Upon  the  same  principle  of  not  giving  any  eD- 
^imked  coiiragement  to  litigation,  especially  when  undertaken 
"*""■  as  a  speculation,  equity  will  not  enforce  the  assignment 
of  a  mere  naked  right  to  litigate,  that  is,  a  right  which, 
from  its  very  nature,  is  incapable  of  conferring  any 
benefit  except  through  the  medium  of  a  suit;  such 
as  a  mere  naked  itght  to  set  aside  a  conveyance  for 
fraud  (d).  But  a  person  who  ia  interested  in  a  fiind 
in  Court,  may  mortgage  it  pendente  lite,  to  enable  him 
to  prosecute  his  claim  (e).  And  a  person  may  take 
an   assignment   of  the  whole   interest  of  another  in   a 

(o)  Sprge  V.  Parter,  7  El.  &  Bl.  (rf)  Story'flEq.  Jur.  §  IWOg.Mtl 

oB,  m  ;  HiUon  -r.  Waadi,  L.  R.  4  note  ;  2  Spence'g  Bq.  Jur.  868 — 9. 

Eq.  432.  872. 

(»)  Story's  Eq.  Jur.  g  1049  ;  2  <«)  (heheH  t.  Tailor,  16  Bmt. 

Spence'a  Eq.  Jar.  870— 1.  103,116,117.    See  Sat  v.  B^U, 

(<t)  iVr«»Bv.i'-M-J*(i,7C1.4F.279.  L.  B.  4  £q.  2G0. 
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contract,  or  security,  or  property  whicb  is  in  litigation, '^ij''^'^-'^ 

at  least  if  he  does  not  undertake  to  pay  the  coste  which   ~  ~ 

the  seller  had  incurred,  or  make  any  advances  beyond 
the  mere  support  of  the  interest  which  he  has  so  acquired. 
Thus,  notwithstanding  the  atat.  32  Hen.  8,  c  9,  referred 
to  below,  an  equitable  interest  under  a  disputed  contract 
for  the  purchase  of  real  estate  may  be  the  subject  of  sale. 
If  such  an  interest  is  sold  by  the  purchsfier  under  such 
original  contract,  be  becomes  in  equity  a  trustee  for 
bis  sub-purchaser,  and  must  permit  the  sub-purchaser 
to  use  his  name  in  proceedings  for  obtaining  the  benefit 
of  the  contract.  And  without  entering  into  any  cove- 
nants for  the  purpose,  such  sub-purchaser  is  obliged  to 
indemnify  the  original  purchaser  tit)m  all  the  acta  which 
he  must  do  for  the  sub-purchaser's  benefit  And  so,  a 
legatee  may  assign  his  legacy,  and  a  creditor  may  assign 
his  interest  in  a  debt,  although  he  may  have  taken 
proceedings  to  recover  it  (a).  In  these  casea  there  is 
an  actual  interest  in  the  assignor,  independently  of 
litigation;  and  although  it  may  require  continued  liti- 
gation to  enforce  it,  yet  the  parties  may  possibly  adjust 
the  matter  without  further  proceedings ;  whereas,  in  the 
case  first  mentioned,  there  is  no  interest  in  the  assignor, 
or  none  but  what  may  result  from  oversetting  an  interest 
in  the  other  party  {h).  But  no  solicitor  can  be  permitted 
to  purchase  anything  in  litigation,  of  which  he  has  the 
management  (c).  If,  however,  a  person  who  has  recovered 
property  conveya  it  to  his  solicitor  by  way  of  security 
for  costs  incurred  before  ihe  date  of  the  conveyance,  that 
is  not  unlawful  (d).    2420. 

(»)Stoi7'»Bq.Jiir.§1060— 10S4:  (A)  See  Pro4ier  v.  Edaumdi,  I 

2  Spence's  Eq.  Jnr.  863,  868—871 ;       Y.  &  C.  Eq.  Exch.  4S1. 
Sogd.  Concise  View,  2&9;  ^nrriHir-  (c)  Simpton  v.  Lami.  T  £1.  & 

tmt  t.  Lons,  S  H;.  k  E.  &B0 ;  Mgeni      Bl.  64.  »H. 

».  United  Gvaranier  Oimji.  7  D.M.  _    .      _       - 

ft   O.  113  ;    7)fim  V.  JaelUen,  SO 
Bear.  SSi. 
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ai'e'J'l"'  ^-  Things  in  action,  righta  of  entry,  and  contingent 
V  j^gu^  remaindera  and  other  executory  interests  in  favour  of 
tSSlSta  persons  ascertained,  might  always  be  released  by  deed  to 
^i^V  any  one  having  a  sufficient  estate  or  interest  by  right  or 
hUjSi,  mi  by  wrong  (a).  But  the  stat.  32  Hen.  8,  c,  9,  prohibits 
mt«Ht«.  the  sale  of  any  right  or  title  to  hereditaments,  unless  the 
seller  or  his  ancestor,  or  those  hy  whom  he  claims,  have 
been  in  possession  of  the  same,  or  of  the  remainder  or 
reversion  thereof,  or  of  the  rents  and  profits  thereof,  for 
one  year  next  before  the  sale  (ft) ;  or  unless  the  purchaser 
is  in  lawful  possession,  in  which  case  he  may  buy  in  any 
pretended  right,  and  he  will  not  in  any  case  be  affected, 
unless  he  bought  with  notice  (c).  Indeed,  it  is  a  rule  of 
the  common  law,  that  no  possibility,  right,  title,  or  thing 
in  action,  entry,  or  re-entry,  can  be  granted  to  third 
persons,  except  in  the  case  of  the  Crown,  to  whom  and 
by  whom  an  assignment  could  always  be  made;  for  it 
was  thought  that  a  different  rule  would  be  the  means  of 
multiplying  contests  and  suits.  So  that  a  stranger  could 
not  take  advantage  of  the  breach  of  a  condition  for  the 
avoidance  of  an  estate  of  ireehold,  as  that  is  only  avoid- 
able by  entry ;  or  even  of  an  estate  for  years,  where  it 
was  only  voidable  by  entry.  But  a  stranger  might  take 
advantage  of  a  condition,  the  breach  of  which  rendered 
an  estate  for  years  ipso  facto  void  without  entry  ;  for  a 
stranger  might  take  the  benefit  of  a  void  thing,  hut  not 
of  a  voidable  estate,  by  entry  (rf).  Nor  could  contingent 
remainders  or  other  executory  interests  in  real  or  person^ 
estate  be  granted  over.  And,  at  law,  this  stiQ  continues 
to  be  the  rule,  except  in  the  case  of  negotiable  instru- 

(a)  2  BL  Com.  290;  2  Pns.  Shep.  note,  and  1048  & ;  2  Spence'a  Eq. 

T.  231,  238,  322 ;  4  Jami.  k  Byth.  Jur.  869. 

by  Sweet,  122,  123  ;  WatV.  Coht.  (c)  Sugd.  Condse  View,  258. 

3rd  ed.  by  Preat.  114;  aapn,  par.  (^    Co.   Litt   214  a,  b,  215   a, 

2010,  2012.  218  a. 

(by  story's  Eq.  Jar.  §  1018  and 
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mente,  and  some  few  other  securities  ;  and  except  in  the  ^^"ij',*' 

CBeof  an  assigoment  of  a  debt,  where  the  debtor  assents 

to  the  transfer,  so  as  to  enable  the  assignee  to  maiatain 
1  direct  action  against  htm  on  the  implied  promise  which 
remits  from  such  assent  (a) ;  and  except  in  cases  within 
the  Stat.  8  &  9  Vict.  c.  106,  s.  6.     2421. 

By  the  Stat  7  &>  8  Vict.  c.  76,  s.  5,  it  was  enacted  assi^Tfta 
follows:  —  "That  any  person  may  convey,  assign,  ors.*,' 
ehaige,  by  any  deed  any  such  contingent  or  executory 
interest,  right  of  entry  for  condition  broken,  or  other 
futDTe  estate  or  interest  as  he  shall  be  entitled  to,  or 
presumptively  entitled  to,  in  any  ireehold  or  copyhold 
or  leasehold  land,  or  personal  property,  or  any  port  of 
such  iQterest,  right,  or  estate  respectively ;  and  every 
penon  to  whom  any  such  interest,  right,  or  estate  shall 
be  oooveyed  or  assigned,  hia  heirs,  executors,  administra- 
^n,  or  assigns,  according  to  the  nature  of  the  interest, 
right,  or  estate,  shall  be  entitled  to  stand  in  the  place 
of  the  person  by  whom  the  same  shall  be  conveyed  or 
uaigned,  his  heirs,  executors,  administrators,  or  assigns, 
and  to  have  the  same  interest,  right,  or  estate,  or  such 
part  thereof,  as  shall  be  conveyed  or  assigned  to  him,  and 
the  same  actions,  suits,  and  i-emedies  for  the  same,  as  the 
penon  originally  entitled  thereto,  his  heirs,  executois,  or 
administrators  would  have  been  entitled  to  if  no  convey- 
ance, assignment,  or  other  disposition  thereof  had  been 
ntade ;  provided  that  no  person  shall  be  empowered  by 
this  Act  to  dispose  of  any  expectancy  which  he  may 
have  as  heir,  or  heir  of  the  body  inheritable,  or  as  next 
of  kin,  under  the  statutes  for  the  distribution  of  the 
estates  c^  intestates,  of  a  living  person,  nor  any  estate, 

(d)   SUxj't  Eq.  Jar.    1039  ;   2  Sveet,  132 ;  Fenme  36G  ;  Barton, 

Spme'g  Bq.  Jar.  350,  861,  666  ;  2  $S57,946— 7;  Watk.Co>r.3rded. 

6L  Com.  290,  *42;  3  Pret.  Shep.  T.  by  Prest.  97,   114,   116 ;  Co.  Litt. 

131.  238—240.   322  ;    4  Cruire  T.  214  a,  b,  215  u,  232  b,  268  a. 
iS;  C  ;,  f  »  ;  4  Sim.  *  Bfth.  b; 
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^hs' J'J''  "S^'^  °r  interest  to  which  he  may  become  entitled  under 
■        "  "  any  deed  thereafter  to  be  executed,  or  under  the  will  of 
any  living  person,  and  no  deed  shall  by  force  of  this  Act 
bar  or  enlarge  any  estate  tail :  provided  also,  that  no 
chose  in  action  shall  by  this  Act  be  made  assignable  at 
law."    S422. 
vS^fw,       This  was  repealed  by  the  stat,  8  &  9  Vict.  c.  106;  but 
"^ "'  by  s.  K  of  that  Act  it  was  enacted,  that  "  after  the  1st  day 

of  October,  1S45,  a  contingent,  an  executory,  and  a  future 
interest,  and  a  possibility  coupled  with  an  interest,  in  any 
tenements  or  hereditaments  of  aoy  tenure,  whether  the 
object   of  the    gift   or  limitation    of    such   interest   or 
possibility  be  or  be  not  ascertained,  also  a  right  of  entry, 
whether  immediate  or  future,  and  whether  vested  or  con- 
tingent, into  or  upon  any  tenements  or  hereditaments  in 
{Ingland,  of  any  tenure,  may  be  disposed  of  by  deed ; 
but  that  no  such  disposition  shall,  by  force  only  of  this 
Act,  defeat  or  enlarge  an  estate  tail ;  and  that  every  such 
disposition  by  a  married  woman  shall  be  made  conform- 
ably to  the  provisions  relative  to  dispositions  by  married 
women,"  contained  in  the  English   (a)  and  Irish   Acty 
for  the  abolition   of  fines  and   recoveries,  and   for  the 
substitution  of  more  simple  modes  of  assurance.     2423, 
It  has  been  held  that  this  section  does  not  relate  to 
a  right  of  entry  for  a  condition  broken  (b).    3424. 
EisDutoiT        Even  in  cases  not  within  the  stat.  7  &  8  Vict,  c  70, 
wit^by     &  5,  and  B  &  9  Vict.  c.  IOC,  s,  6,  contingent  remainders 
and  other  executory  interests  ia  real  or  personal  estate 
might  be  bound  by  estoppel,  on  a  fine  or  recovery,  or,  it 
Eieraiaiy    secms,  cveD  on  an  indenture  (c).     They  are  also  aasign- 
IHjl^tbuT^      able  in  equity  for  valuable  consideration.     And  it  would 

C»)  SUtSi*  Will.  4,c.  76,  see  Jarm.  iiByth.  by  Sweet,  132— 12S ; 

Bupra,  pM.  2227—2233  a.  Watk.  Coot.  3Td  ed.  by  Presi,  S7, 

(i)  Shelf.  Beal   Prop.  Actn,  6th  116  ;  Smith's  Executory  loterette 

ed.  6B7.  anneJted  to  Kearue,  S  734—756. 

(f)  2  Pre*.  SUcp.  T.  23M,  -.Hi  ;  i 
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seem  that  they  are  assignable  in  equity  even  for  good  ^^'J'J-J*- 
comdderation,  except  as  against  boD&  fide  purchasers.     A  ^   ~„„^r 
voluntary  assignment  of  a  mere  expectancy   is  invalid  EJJ^S2 
both   at   law  and   in  equity.       But  Courts   of  Equity  Ij^^^llbiB 
give  effect  to  assignments,  for  valuable  consideration,  of    '^    '' 
possibilities  and  even  of  mere  expectancies  of  heirs  at 
law,  and  choses  in  action.     Such  assignments  of  a  chose 
in  action  were  considered  in  equity  as  amounting  to  an 
agreement  to  permit  the  assignee  to  make  use  of  the 
name  of  tlie  assignor  at  law,  in  order  to  recover  the  debt, 
and  enforce  payment  of  the  debt  directly  against  the 
debtor,  whether  he  has  assented  or  not,  making  him,  as 
well  as  the  assignor,  if  necessary,  a  party  to  the  suit  (a). 
And  such   assignments  of  possibilities  and  expectancies 
are  regarded   in  equity  as  amounting  to  a  contract  to 
assign  when  the  interest  becomes  vested ;  and  when  the 
interest  does  so  become  vested,  the  claim  of  the  assignee 
is  enforced,  not  indeed  as  a  trust,  but  as  a  right  under 
a  contract  (b).    S426. 

VI.  At  law,   an  assignment   of  goods  which  do  not  vi.  A«ipi- 
belong  to  the  assignor  at  the  time  does  not  pass   the  {^i;j^t„ 
property  in  them.      And  accordingly  at  law,  a  bill  of^Ju^ij^' 
sale  of  the  effects  in  a  given  place  will  only  pass  such 
things  as  are  in  that  place  at  the  time  of  the  grant, 
though  effects  to  he  subsequently  brought  on  the  premises 
are  expressly  included.  But  if  a  person  sells  or  mortgages 
after-acquired  chattels,  the  contract  may  operate  as  an 
actual    assignment     in    equity,    having    the    effect    of 
transferring  the  property  immediately  it  is  acquired  by 
the   vendor   or   mortgagor,  if  it  purports  to  confer  an 

(a)  See  Story'f  Eq.  Jur.  S  IIHO,  Conv.   3rd  cd.  by  Prest.  87,  116  ; 

lOtOc.  1044. 1055.  lU.i7;  2Sp«Dce'R  Smith's    EiecutoiT   IntereBts  »a- 

F^.  Jor.  1552,  8ii5,)J6ti,HM;2  Praa.  ncxed  to  Fc&rQe,  g  749,  7r>0 ;  and 

Sbcp.  T.  231,  238,  240.  322 ;  2  Bl.  Btat .%  *  37  Vict.  c.  6fi,  '.  25  (6), 

Com.  442;  Coote  Hortg.  itrd  ed.  supra,  par.  3077a. 

2.13  ;  *  Jarin.  &  Byth.  by  Sweet,  (A)  Story's  Eq.  Jur,  §  1040  b. 
122 ;  Co.  Lia  232  b,  n.  (I)  ;  Watk. 

VOL   II.  R 
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^"fj'lf- interest  immediately  by  its  own  force,  as  distingnished 
from  a  mere  power  of  entry.  And  the  instrument  may 
be  so  framed  aa  to  give  the  mortgagee,  even  at  law,  a 
power  of  seizing  such  future  chattels  of  the  grantor 
as  they  should  be  acquired  and  brought  upon  the  pre- 
mises (a).  And  the  future  fruits  or  proceeds  of  property 
which  the  grantor  has  at  the  time  of  the  assignment  will 
pass.  Thus,  the  ues:t  year's  wool  of  sheep  belonging  to 
the  grantor  is  capable  of  being  assigned  (&).  And  so 
a  tenant's  interest  in  crops  grown  in  future  years  will 
pass  by  an  assignment  to  the  landlord  of  all  the  tenant's 
"  tenant-right  and  interest  yet  to  come  and  unexpired  in 
and  to  the  farm "  (c).  An  assignment  of  freight  not 
actually  earned,  but  to  be  earned,  is  good  in  equity  (d). 
And  the  right  to  freight  is  incidental  to  the  ownership 
of  the  vessel  which  earns  it ;  and  therefore  a  mortgage 
of  a  ship  carries  with  it  the  freight,  and  a  transfer  of 
a  share  in  a  ship  passes  the  corresponding  share  in  the 
freight,  under  an  existing  charter  party,  without  the 
mention  of  the  word  "  freight "  (e).  An  assignment  for 
valuable  consideration  of  a  cargo  to  be  obtained  is  valid 
in  equity  (/).  And  a  debtor  may  assign  future  accruing  . 
payments  to  be  made  to  him  under  an  engagement 
with  a  third  person  (g).  And  if  a  policy  of  assurance 
is  assigned,  with  the  sum  assured,  future  bonuses  will 
pass  with  it  (h).  24S6. 
m  Mir-  VII.  Marriage  brokage  contracts,  which  are  agreements 
(a)Limitv.  JK(.ni((m,  I  M.  Gr.  *;  (ir)DoiiffUuv.BtiMrll,iSim.Bai; 

Sc.  379 ;  OaU  -v.  Burnell,  T  Ad.  &  affirmed  1  Mj.  &  E.  48S  i  Uid**ji 
E.(N.  S.)B,-i(i;CooteMort«.  Srded.  v.  0UA(,  22  B«av.  522  ;  Brant  v. 
23K  ;  Ht-pf  T.  HaUey,  6  EU.  i  Bl.  Tatmer,  L.  K.  2  Eq.  HOfi :  3  Ch, 
H30  ;  Holrayd  v.  MamtuUt,  2  Gif.       Ap.  697. 

382  ;  2  D.  V.  ii  J.  696  ;  10  H.  L.  (e)  Li^dtay  i.  Gibbi,  22  Be»T. 

Cm.  191 ;  Belding  v.  Bead,  3  Hurl.  522  ;  »inten  v.  Bopr,  I>.  R.  3  Ex. 
ft  Colt.  955  i  Rfeve  v.  WiUiiHTe,  33      269. 

I^  J.  (N.  S.)63.  (f)  Laiiftmv.Hortm.\BK^M9. 

(i)  Coote  Mortg.  3rd  ed.  236.  (ff)  Coote  Mortg.  Sid  ed.  236, 

(d)  /V(av,yW(i)i.l6M.&W.lia,  (4)  Coote  Mortg.  3rd«d.  235. 
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whereby  a,  party  engages  to  give  another  a  remuneration  ^"■^Jf' 
if  he  will  negotiate   a  marriage   for  him,  are  void,  as  ^~^ 
tendii^  to  introduce  matches  which  are  ill-advised  and  """«'* 
not  based  on   mutual   aflection,  and   therefore   against 
public  policy.     And  they  are  so  utterly  void,  that  they 
are  deemed  incapable  of  confirmation ;  and  money  paid 
under  Uiem  may  be  recovered  back  again  in  a  Court  of 
Equity,  whether  the  marriage  is  an  equal  or  an  unequal 
one  (a).     3427. 

YIII.  The  same  rules  are  applied  to  bonds  and  other  viii.  .\gnt. 
agreements  entered  into  as  a  reward  for  using  influence  {^^  '"• 
over  another,  to  induce  him  to  make  a  will  for  the  beneiit 
of  the  obligor  {b) ;  for  such  contracts  encourage  a  spirit 
of  artifice  and  scheming,  moet  prejudicial  to  the  moral 
tone  of  those  in  whom  it  exists  ;  and  they  tend  to 
deceive  and  injure  others.    34S8. 

IX.  On  a  similar  ground,  secret  contracto  made  with  ix.  c«i. 
parents,   or  guardians,  or  other  persons  standing  in  a  J^J^J^L. 
peculiar  relation  to   another,  whereby   on   a   treaty  of 
marriage,  they  are  to  receive  a  remuneration,  for  pro- 
moting the  marriage  or  giving  their  consent  to  it,  are 

held  void  (e).    2488. 

X.  On  the  other  hand,  a  contract  is  void,  if  it  is  x.  canmai* 
expressly  in  restraint  of  marritu^  generally,  or  if  it  is  so  "f  iiiiuti.(«, 
restricted  that  it  is  probable  that  it  may  virtually  operate 

in  reetnunt  of  marriage  generally  {d) ;  as,  that  a  woman 
shall  not  marry  a  man  who  has  not  an  estate  of  5001. 
a  year  («),  or  shall  not  marry  till  fifty  years  of  age,  or 
shall  not  marry  any  person  residing  in  the  same  town,  or 
any  person  who  is  a  clergyman,  a  phydcian,  or  a  lawyer, 
or  any  person  except  of  a  particular  trade  or  occu- 
pation (/).     8430. 

(a)  store's  Eq.  Jar.  $  260-263.  (>f)  See  Stor^B  Bq.  Jur.  §  271, 

(6)  Atarj'a  Eq.  Jnr.  j  265.  276—283. 

(c)   titorj'i    Eq.    Jur.    5    266,  (O  Story's  Bq.  Jar.  §  28U. 

367.  (/)  Btory'a  Eq.  Jur.  $  2tt3. 

r2 
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''  XI.  So,  contracts  in  geDeral  restraint  of  trade  are 
~  void,  as  tending  to  discourage  industry,  enterprise,  and 
juBt  competition.  But  a  person  may  be  restrained  from 
carrying  on  trade  in  or  within  a  certain  distance  from 
a  particular  place,  or  with  particular  persons,  or  for  a 
reasonable  limited  time  {a).  2431. 
Some  contracts  for  the  partial  restraint  of  trade  are 
■  upheld,  because  they  are  advantAgeous  not  only  to  the 
individual  in  favour  of  whom  the  restraint  is  inserted, 
but  to  the  public  also,  who,  instead  of  being  thereby 
injured,  denve  advantage  in  the  unrestrained  choice  of 
able  asaistaats  which  such  a  stipulation  gives  to  the 
employer,  and  in  the  security  it  affords  that  the  master 
will  not  withhold  from  his  assistants  instruction  in  the 
secrets  of  his  trade  and  the  communication  of  his  own 
skill  and  experience,  from  any  fear  of  afterwards  having 
a  rival  in  the  same  business.  And  hence  a  stipulation 
on  the  part  of  an  assistant  to  a  London  dentist  not  to 
practise  in  London,  will  be  enforced.  But  whatever 
restraint  is  larger  than  the  necessary  protection  of  the 
person  with  whom  the  contract  is  made,  is  unreasonable 
and  void,  as  being  injurious  to  tiie  interest  of  the  public, 
on  the  ground  of  public  policy.  And  therefore  a  contract 
by  an  assistant  to  a  London  dentist  not  to  practise  in 
any  of  the  places  in  England  or  Scotland  where  the 
employer  might  have  been  practising  before  the  ex- 
piration of  the  service,  is  void  (6).  But  a  covenant,  on 
the  sale  of  the  business  of  a  horse-hair  manufacturer  at 
a  given  place,  not  to  carry  on  the  same  business  within 
200  miles  of  that  place,  is  good  (c).    2432. 

XII.   Agreements    for  the    suppression    of   criminal 
prosecutions  are   void   (d),  as   tending   to   weakeo   the 
(a)  Stoifi  £q.  Jar.  §  392  :  Sfn-  (ft)  a/aUai  t.  ^^as,  11  U.  &  W. 

nrtl  T.  /HIM,  24  Bea».  307  ;  Hamit      fiR3.   Sue  supra,  par.  1798. 
F.  Pariont,  32  Uear.  328  ;  Can  v.  (<T)tfiiniuv.far«njM^)2itcav.328. 

Tmrle,  L.  K.  4  Ch.  Ap,  Ii54.  (J)  Stoiy'ii  Eq.  Jur.  $  2M. 
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beneficial  pi-eventive  influence  of  the  law,  by  diminishing  ^'""  J"' 
the  certainty  of  punishment.  And  an  agreement  by  a 
petitioner  in  a  suit  for  divorce,  to  withdraw  from  the 
suit,  in  consideration  of  money  to  be  paid  to  the 
petitioner,  is  void  aa  a  fraud  on  the  Divorce  Act,  which 
enables  the  Court  to  apply  dam^^  for  the  benefit  of 
the  wife  or  of  the  children  (a).    2433. 

XIII.  Simooiacal  contracts  are  void,  as  contrary  to  ™l  simo- 
public  policy.  Simony  is  the  corrupt  presentation  of*™^' 
any  one  to  an  ecclesiastical  benetice,  for  money,  gill,  or 
reward  (b).  By  the  stat.  31  Eliz.  c,  6,  a  5,  it  is 
enacted,  "  that  if  any  person  or  persons,  bodies  politic  and 
corporate,  shall  or  do  at  any  time  after  the  end  of  forty  days 
next  after  the  end  of  this  session  of  Parliament,  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit,  directly  or 
indirectly,  or  for  or  by  reason  of  any  promise,  agreement, 
grant,  bond,  covenant,  or  other  assurances,  of  or  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit  whatsoever, 
directly  or  indirectly,  present  or  collate  any  peraou  to  any 
benefice  with  cure  of  souls,  dignity,  prebend  or  living 
ecclesiastical,  or  give  or  bestow  the  same,  for  or  in  respect 
of  any  such  corrupt  cause  or  consideration;  that  then 
every  such  presentation,  collation,  gift  and  bestowing, 
eveiy  admission,  institution,  investiture  and  induction 
tliereupon,  shall  be  utterly  void,  frustrate,  and  of  none 
effect  in  law ;  and  that  it  shall  and  may  be  lawful  to 
and  for  the  Queen's  Majesty,  her  heirs  and  successors,  to 
present,  collate  unto,  or  give  or  bestow  every  such  bene- 
fice, dignity,  prebend  and  living  ecclesiastical  for  that  one 
time  or  turn  only ;  and  that  all  and  every  person  or  per- 
sons, bodies  politic  and  corporate,  that  from  thenceforth 
shall  give  or  take  any  such  sum  of  money,  reward,  gift,  or 
benefit,  directly  or  indirectly,  or  that  shall  take  or  make 

(a)  Gippt  T.  Bume,  2  Johns.  Ic  (£)  2  fil.  Com.  -i'H. 
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Sr"«"  JI*  any  such  promise,  grant,  bond,  covenant  or  otlier  assur- 
ance, shall  forfeit  and  lose  the  double  value  of  one  year's 
protit  of  every  such  benefice,  dignity,  prebend  and  living 
ecclesiastical;  and  the  person  so  corruptly  taking,  pro- 
curing, seeking,  or  accepting  any  such  benefice,  dignity, 
prebend  or  living,  shall  thereupon  and  from  thenceforth 
be  adjudged  a  disabled  person  in  law  to  have  or  enjoy 
the  sanie  benefice,  dignity,  prebend  or  living  ecclesias- 
tical." And  by  the  stat  12  Anne  st.  2,  c.  12,  s.  2,  it  is 
enacted,  that  "  if  any  person  shall  or  do,  for  any  sum  of 
money,  rewai-d,  gift,  profit,  or  advantage,  directly  or  indi- 
rectly, or  for  or  by  reason  of  any  promise,  agreement,  grant, 
bond,  covenant,  or  other  assurance,  of  or  for  any  sum  of 
money,  reward,  gift,  profit,  or  benefit  whatsoever,  directly 
or  indirectly,  in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  take,  procure,  or  accept  the  next  avoid- 
ance of  or  presentation  to  any  benefice  with  cure  of  souls, 
dignity,  prebend  or  living  ecclesiastical,  and  shall  be  pre- 
sented or  collated  thereupon,  that  then  every  such  pre- 
sentation or  collation,  and  every  admission,  institution, 
investiture,  and  induction  upon  the  same  shall  be  utterly 
void,  frustrate,  and  of  no  effect  in  law,  and  such  agree- 
ment shall  be  deemed  and  taken  to  be  a  simoniacal  con- 
tract ;  and  that  it  shall  and  may  be  lawful  to  and  for  the 
Queen's  Majesty,  her  heirs  and  successors,  to  present  or 
collate  unto,  or  give  or  bestow  every  such  benefice,  dignity, 
prebend,  and  living  ecclesiastical,  for  that  one  time  or 
turn  only;  and  the  person  so  corruptly  taking,  pro* 
curing,  or  accepting  any  such  benefice,  dignity,  prebend 
or  Uving,  shall  thereupon,  and  from  thenceforth,  be 
adjudged  a.  disabled  person  in  law  to  have  and  enjoy 
the  same  "  (a).    2434. 

Although  he  who  is   presented  be  not  awar(^  of   the 
nimony,  yet  the  presentation,  admission,  and  induction 
ia)  See  2  BI.  Com.  279. 
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are  void     But  if  the  presentee  be  not  cognisant  of  the  ^'"'J;!,*' 
corruption,  then   he   shall  not  be  within  the  clause  of 
disability  in  the  statute  (a).     2436. 

As  to  what  contititutes  simony,  the  following  rules  may 
be  laid  down :  1.  A  purchase  of  a  next  presentation  made 
after  the  church  has  actually  fallen  vacant,  is  void ;  and  a 
purchase  of  an  advowson  at  such  a  time  is  void,  quoad  the 
fallen  vacancy,  but  not  oUierwise  {b).  2.  For  a  clerk  to 
bargun  for  the  next  presentation,  the  incumbent  being 
sick  and  about  to  die,  was  aimony,  even  before  the  statute 
of  Queen  Anne :  and  now,  by  that  statute,  to  pui-chase 
either  in  his  own  name  or  in  another's  the  next  presenta- 
tion, and  be  thereupon  presented  at  any  future  time  to 
the  living,  is  simony  (c).  But,  3,  where  a  person  purchases 
the  next  presentation  to  a  benefice,  the  church  being  then 
full,  and  the  incumbent  not  ill,  even  though  the  purchaser 
intends  to  present  a  particular  person  other  than  himself, 
and  he  afterwards  does  present  that  person,  such  a  pur- 
chase is  not  deemed  simony  (t2).  4.  A  purchase  of  the 
next  presentation  to  a  church,  even  when  the  incumbent 
is  in  a  dying  state,  is  not  simony,  if  without  the  privity 
and  without  any  view  to  the  nomination  of  the  par- 
ticular person  presented  (e).  And  a  purchase  made  of 
an  advowson  in  fee  simple  under  similar  circumstances, 
is  not  simony  (/).     2436. 

The  stat.  9  Geo,  4,  c.  94,  s.  1,  declares  valid  every  en-  Bngt.:- 
gagement  by  promise,  grant,  agi-eement,  or  covenant  for  j™iiu  "mi*- 
the  resignation  of  benefices  which  are  private  property, 
after  the  28th  of  July,  1828,  to  the  expressed  intent  of 
appointing  any  one  person  therein  named,  or  one  of  two 

(a)  3  CTDise  T.  21,  c  2,  §  o^  ;  2      f-Uiph.  Com.  72. 
Bl.  Con.  280.  (0)  3  Btcph.  Com.  72  ;  Sugd.  Con- 

(i)  3  CroHe  T.  21,  c.  2,  5  84  ;  3      cise  View,  269. 
Staph.   Com.   70,   71,   72  ;  2  Pres.  (/)  ^  ^^aia^  T.  21,  c.  2,  §  68  : 

^hep.  T.  ^10.  tiugd.  CoDCUw  View,  2fi» ;  3  Slepb. 

(<>)  2  BU  Com,  479.  Com.  71, 

(<0  3  Cniiie  T.  21,  c  2,  §  67 ;  3 
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T,-,'yjJ-'  pereoDH  therein  named,  each  of  whom  is  related  by  blood, 
"^  or  marriage,  aa  uncle,  son,  grandaon,  brother,  nephew, 

or  grand-nephew  of  the  person,  or  the  wife  of  the 
person,  in  wJiom  the  patronage  is  beneficially  vested. 
But  Buch  engagement  must  be  entered  into  before  the 
appointment  of  the  person  entering  into  it,  and  one 
part  of  the  instrument  must  be  deposited  within  two 
months  with  the  registrar  of  the  diocese  or  peculiar 
jurisdicUoQ.     2437. 

IV.  Agrw-  XIV.  There  is  nothing  contrary  to  the  policy  of  the  law 
^•J'j^"'  as  tending  to  murder,  or  to  undue  influence  over  a  testator, 
""^  or  contrary  to  the  stat  32  Hen.  8,  c.  9,  relating  to  pre- 
tended titles,  in  an  agreement  by  a  person  who  expects 
to  become  devisee  of  land,  that,  if  he  should  be  such,  he 
will  convey  it  to  another  person  for  a  certain  sum ; 
but  if  he  should  not  become  devisee,  he  will  return  the 
money  (a).    2488. 

V.  u™-  XV,  In  consequence  of  the  stat.  12  Anne  st.  2,  c.  IC, 
wt>.  a  contract  for  the  payment  of  more  than  ol.  per  cent,  in- 
terest was  usurious,  except  in  certain  cases  (&).  But  by 
the  stat.  17  &  18  Vict.  c.  90,  the  statutes  relating  to  usurj', 
except  those  relating  to  pawnbrokets,  are  repealed,  as 
regards  transactions  subsequent  to  the  10th  of  August, 
1854,  the  time  of  the  passing  of  the  Act.     2439. 

A  transaction  is  sometimes  void  as  indirectly  operating 
in  violation  of  the  law  against  usury  (c).  Thus,  a  pur- 
chase of  a  rent-charge  or  an  annuity  for  a  determinate 
number  of  years  was  set  aside  as  usurious  in  equity,  if 
the  total  amount  of  the  annual  payments  was  more  than 
sufficient  to  pay  the  principal  sum  and  legal  interest  {d). 
So,  a  lease  to  be  granted  in  consideration  of  a  loan  of 
money,  could  not  be  supported.     But  where  the  creditor 

(a)  Cook  i.tVild.15  Ad.  &.E.itiO.       Drow.  Ii7. 

(ft)  See  -2  SU|>h.  Com.  8H— 94  ;  (c)  JCarl  b/ MaiujieU  v.  OgU,  7 

titBmp'H  iDdei  to  the  StaluU  Law,       D.  M.  U.  (J.  U\. 
tit,    "Usury";   £and   v.    JieU,   4  (d)  Coote  Mortg,  3rd  ed.  423. 


iDi.  Google 


DBBIIS    VOID    FOR    ONCBRTAINTY.  9c 

was  to  be  repaid  his  principal  and  legal  interest  by  way  ^^'"-J- 
of  a  rent  to  be  received  or  retained  by  him,  the  agreement '  —~ 
was  in  the  nature  of  a  mortgage  security,  and  was  sup- 
ported in  equity.  Where  an  instrument  which  was  in 
appearance  a  lease,  was  in  fact  a  contiivance  to  secure  to 
the  vendor  the  purchase-money  hj  instalments  carrying 
ill^al  interest,  it  was  usurious  and  void.  And  where  a 
builder  assigned  his  tease  or  contract  for  a  lease  in  con- 
sideration of  a  sum  of  money  advanced  to  him,  and,  as 
part  of  the  same  transaction,  took  or  agreed  to  take  an 
underlease  at  a  rent  greatly  exceeding  the  rate  of  interest 
on  the  sums  advanced,  after  deducting  the  ground  rent  (so 
that  the  total  amount  of  the  payments  during  the  lease 
would  exceed  the  principal  moneys  and  interest),  and  with 
the  same  covenants  and  obligations  in  the  underlease  as 
were  contained  in  the  original  lease,  the  Courts  both  of 
Equity  and  Common  Law  have  treated  such  contracts  as 
Qsurious,  notwithstanding  the  liability  of  the  lender  to 
the  superior  landlord,  and  risk  of  forfeiture,  and  although 
he  might  have  no  power  of  calling  in  his  money,  whilst 
the  other  might  have  an  unlimited  power  of  repurehais- 
ing  (a).  [On  a  simikr  ground,  relief  is  afforded  in  some 
cases  against  penalties  (&).]     S440. 

XVI,  Where  contracts  are  intended  to  carry  into  effect  "*'•-  ^■u- 
an  immoral  purpose  (as  in  the  case  of  a  house  let  for  a  JJ*!^^ 
brothel),  even  though  that  purpose  do  not  appear  on  the  """i"™ 
face  of  ihe  instrument,  the  Courts  will  not  enforce  any 
of  the  stipulations  therein  comprised  (c).     3441. 


Section    V. 
0/  Deeds  void  for   Uncertainty. 
An  agreement  will  not  be  enforced,  if  the  terms  of  it  ^.i,'"- JJ"' 
are  uncertain  {d).    S44S.  

(a)  Coote  Mortg.  3nl  ed.  43-i,  (t:)Saiithv.WkUe.\..VL.\KiMC. 

(i)    S«e     Smith's     Uaiiual     oE  (d}  Taylorv.Portlngtm.T  O.K. 

HiV^tj,  13Ui  ed.  670.  &  G.  328. 
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'ci' ui  H.'^"  ^  deed  ib  void  for  uncertaiDty,  if  it  is  totally  uncertain 
on  the  face  of  it  who  is  or  are  the  intended  grantee  or 
grantees.  Thus,  if  a  grant  is  made  to  one  of  the  children 
of  J.  S.,  who  has  more  than  one  child,  and  the  grantor 
does  not  describe  which  he  intends,  this  grant  is  void 
tor  uncertainty,  and  cannot  be  rendered  good  by  any 
evidence ;  for  the  ambiguity  is  patent,  and  parol  evidence 
is  inadmissible  (a).    2443. 

An  instrument  which  is  left  blank  in  any  material 
part,  is  incapable  of  operation  until  such  blank  is  filled 
up,  although  executed  by  the  parties,  and  does  not 
become  effectual  by  the  subsequeat  filling  up  of  the 
blank  by  a  stranger,  in  the  absence  of  the  parties,  unlestt 
he  in  authorised  to  do  so  by  deed  (i).     S444. 


Section  VI. 
0/  the  Avoidance  of  a  Deed  by  DisagreemetU  (c). 
'•  No  person  can  be  made  to  take  an  estate  without 
his  consent,  express  or  implied;  and  therefore  the 
purchases  of  idiots,  lunatics,  infants,  and  femmes  covert, 
if  disadvantageous,  may  be  set  aside  {d).  And  it  is 
common  for  trustees,  when  nominated  without  their 
consent,  to  renounce  the  estate  conveyed  to  them,  which 
is  done  by  deed  of  disclaimer  {e).     2446. 

The  law  presumes  that  every  conveyance  is  for  the 
benefit  of  the  grantee ;  and,  therefore,  till  the  contrary 
is  shown,  supposes  an  agreement  to  the  conveyance. 
But  from  the  moment  there  is  evidence  of  dis^reement, 
the  conveyance,  in  construction  of  law,  is  void  ab  initio, 
as  if  none  had  been  made ;  and  in  intendment  of  law, 
the  freehold  never  passed  from  the  grantor  (/).     2446. 

(fl)  2  Pwfl.  Shep.  T.  2G1.  (e)  Burton,  %  213. 

(*)  SJwm.iBjth.bySH-eel,  ly.  (/)  2  Prea.  Shep, T.  285 ;  Walk. 

it)  See  eupni,  par.  20S2 — I.  Conv.  Std  ed.  b;  PT««t  23;  Ptaceek 

(<0  Burton,  §  213.  v.  EattUnd,  L.  B.  10  Bq.  17. 
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If,  however,  a  feoSment    ia  inade  to  two  as  joint  ^ 
teuaabi,  and  only  one  disagrees,  the   entirety  vests  in 
tiie  other.     But  if  a  feoffment  is  made  to  two  tenants 
in   cummoa,  and   one   disagrees,   this    only   avoids   the 
grant  as  to  his  share  {a).    2447. 

When  the  party,  being  free  from  insanity,  coverture, 
or  in&ucy,  has  once  by  his  agreement  made  the  deed 
good,  he  cannot  afterwards  by  his  disagreement  make 
it  void.  And  when  once  by  refusal  and  disagi'eement 
he  has  made  the  deed  void,  he  cannot  by  agreement 
or  acceptance  afterwards  make  it  good  {b).    S448. 

(a)   3   Pk».   Shep.  T.  286  ;  see  (*)  1  Pres.  Shep.  T.  70. 

Eupni,  par.  20H4. 
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CHAPTER  VII. 


OF  DIVERS  MATTEK8   PERTAINING  TO   DEEI>S  IN 
GENERAL. 


Section  I. 
Of  Stamping  Deeds  (a). 
I  It  is  generally  necessary  that  a  deed  should  be  stamped, 
as  required  by  the  Stamp  Acts,  in  order  to  render  it 
available  in   Court  for  the  purposes  for  which   it  was 
made.     But  the  want  of  a  proper  stamp  does  not  pre- 
vent its  legal  effect  and  operation  in  other  respects  (H),  or 
its  reception  in  evidence  for  a  collateral  purpose.    2449. 
The    deed    ought    regularly   to    be,   and    osually   is, 
properly   stamped    before    execution.      But  the   stamp 
may  be  affixed    afterwards,  on   payment,  in  addition 
to  (he  duty,  of  a  certain  penalty.     2460. 


Section  II. 

Of  the  ExeattioH-  of  Deede. 

i,      L   So  fiar  as  regards  any  person  reijuiring  a  deed  Ut 

'-  be  read,  it  is  necessary  to  its  validity,  either  that  he  be 

permitted  to  read  it  himself,  or,  if  he  caonot  read,  that 

{a)  Sec  Sweet's   Soppleuent  to  on  CoatracU,  and  Addison  on  Con- 

Jarm.i:  B;th,  Conveyancing, which  tisctB. 

contains  a  summary  of  the  ijtamp  {b)  4  Cmise  T.  32,  c.  2,  §  G7  ; 

I.awB;  and  bee  Vachcr's  two  Pocket  Burton,  §  Ji)!  ;  Smith's  Manna  1  of 

Diguateof  tlie  Stamp  Duties;  Cbitty  Common  Law,  mh  ed.  361. 
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it  be  read  to  him.     If  it  be  read  to  him  falsely,  it  will  ^^'\-  J-J*- 
be  void,  at  least  for  so  much  as  was  misread ;  unless  it    "      — 
be    agreed  by  collusion  that  the  deed  should   be   read 
falsely,  on  purpose  to  make  it  void ;  in  which  case  it 
wilt  bind  the  fraudulent  party  (a).     2461. 

II.  Signing  is  often  necessary  to  the  valid  execution  n.  si«nine. 
of  powers.     And  in  cases  within  the  Statute  of  Fraud.^, 

the  better  opinion  would  seem  to  be,  that  it  is  rendered 
necessary  by  that  statute  (b).  In  practice  it  is  an 
invariable  part  of  the  execution  of  all  deeds,  as  the 
present  practice  of  sealing  cannot  serve  any  purpose 
of  identification  or  verification,  but  has  degenerated  into 
a  mere  form.  But  where  a  person  is  incapacitated  from 
signing,  by  infirmity  or  want  of  instruction,  he  may 
either  make  a  mark  by  way  of  signature  to  a  deed,  or 
it  may  be  signed  for  him  by  a  stranger  at  his  request 
and  in  his  presence  (c).     2462. 

III.  A  seal  is  essential  to  a  deed,  since  no   writing  ni.  BMurug. 
without  a  seal  can  be  a  deed.     But  if  the  deed  is  sealed 

with  any  seal  whatever,  or  even  if  an  impression  is 
made  or  attempted  to  be  made  with  a  stick  or  anything 
else,  it  is  sufficient  {d).  It  is  sufficient  that  there  is 
a  seal  to  the  deed  at  the  time  of  its  actual  of  construc- 
tive delivery  ;  and  that  the  party,  in  terms  or  by  con- 
duct, adopts  the  sealing.  And  if  tuiotber  person  seals 
the  deed,  yet  if  the  [larty  delivers  it  himi-elf,  he  thereby 
adopts  the  sealing  (e).     2463. 

The  common  practice  is  for  the  cdpying  clerk  to  affix  ?J^^ 
any  kind  of  seal  when  lie  has  finished  copying  the  deed,  and 

(o)  2  BL  Com.  .104  ;  4  Crnise  T.  (<•)  3  Jann.  t  Bjth.  by  Sweet, 

XI.  c.  2,  §  61 ;  3  Jarm.  &  Bj-Th.  by  2*,  25. 

.Sweet,  24 ;  1  Pres.  Shep.  T.  56.  (i)  2  Bl,  Com,  30.1  ;  i  Cruise  T, 

(fr)  2  Bl.  Com.  306,  306 ;  4  Cruise  32,  c.  2,  §  63  ;  1  l're^  Shep.  T.  o4, 

T.  32.  C.3,  5  66,69;  Mr.  Hilliard"s  B6,  ST;   In  re  SandOandt,  I-  R  6 

note  lo  1   Pres.  Khep.  T.  56.     But  C.  1'.  411. 

•ee  Mr.  Pre«ton'B  remarks,  lb.,  and  (c)  2  Bl.  Com.  30(i :  I  ITcs.  Shep. 

I  rtnert.  Fow.  286,  contra.  T.  r.4. 
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^H." '^a?' '°''  *^*  party  to  adopt  the  sealiog  at  the  time  of  execii- 
tion,  by  placing  his  fiDger  on  the  seal,  and  saying,  "  I 
deliver  this  as  mj  act  and  deed."  S464. 
SHiincbr  If  there  are  several  grantors,  obligors,  etc.  named  in 
H™^.  a  deed,  and  one  of  them  only  seals  the  deed,  this  is  a 
«€.,  oni)-.     gofj^  dggd  BB  agunst  him,  and  void  as  to  all  the  rest  (a), 

S456. 
s«]io«  uid      A  person  may  appoint  another  to  be  bis  attorney  to 
Htonw)'.      seal  and  sign  a  deed  for  him.     [In  such  a  case  the  deed 
must  formerly  have  been  executed  in  the  name  of  the 
principal     This  rule  is  now  altered  by  the  proviedons 
of  Stat.  44  &  45  Vict.  c.  41,  s.  46  (Appendix),  which 
enables  the  attorney  to   execate   it   in   his  own  name, 
but  the  attorney  still  may  execute  the  deed  in  the  name 
of  his  principal  as  before  the  Act,  which  would  seem  to 
be  the  better  course  to  adopt  in  many  cases  (£).]    2466. 
IV.  Dull-  jv.   Delivery  is  another  circumstance  necessary  to  a 

Daiiiwy      deed  (c).     Delivery  may  be  actual,  i,e.,  by  doing  some- 
Jl^jjj*'- "     thing ;    or  verbal,  i.e.,   by  saying  something ;   or  both 
actual  and  verbal,  i.e.,  by  both  doing  and  saying  some- 
thing {d).    2467. 
iMiiDTjb}      j^jxd  a  deed  mav  either  be  delivered  by  the  party 

tlia  put)',  or  -'  J  r        J 

bjanother.  himself  who  uiskes  it,  or  by  any  other  persoo,  by  bis 
appointment,  or  authority  precedent,  or  assent  or  agree- 
ment subsequent  (e).  Where  one  person  delivers  an 
instrument  as  the  act  of  another  person  who  is  present, 
no  deed  conferring  an  authority  is  requisite.  But  un- 
less authorised  by '  deed,  a  person  cannot  execute  an 
instrument  as  the  act  of  a  person  who  is  absent ;  and 
every  letter  of  attorney  must  be  by  deed  (/).     2468. 

iMinrrio       A  deed  may  be  delivered  to  the  puty  himself;  or 

(a)  I  Pres.  Shep.  T.  71.  (.0  Co.  Litt,  36  a;  1  Proi.  Bhep, 

(»)  *  Cniue  T.  32,  c.  2.  §  6;  ;  T.  57  ;  4  Cniise  T.  83,  c.  2,  §  71. 

but  me  mpm,  par.  1710.  (e)  1  Pres.  Shep.  T.  67.     ' 

(c)  4  Craise  T.  32.  c.  2,  §  68  ;  2  (/)  1  Prw.  Shep.  T.  57. 
Rl.  Com.  W6. 
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it  may  be  delivered  to  any  other  person  by  sufBcient^jJ^-J'ji- 
aathority  from   him,  or   to   any   stranger,   for  and  on  ^^^^ 
behalf  and  to  the  uae  of  him  to  whom  it  is  made,  with-  ^  ^?^^)i|^ 
out  authority  (a)  ;  or  it  may  be  delivered  verbally  and ""''' 
constructively,  by  saying,  "  I   deUver  this  as   my   act 
and  deed,"   or   words   to   the  like   effect,  and   yet    be 
retained  in  the  custody  of  the  party  who  made  it  (A), 
2468. 

A  deed  may  be  either  delivered  absolutely  as  a  deed,  ^"^ 
or  it  may  be  delivered  conditionally  as  an  escrow,  t.e.,  Km^*'** 
as  a  scroll  or  writing  (<?).  Regularly,  when  a  deed  is 
delivered  aa  an  escrow,  it  ought  to  be  delivered  to  a 
third  persoQ.and  in  terms  as  an  escrow,  in  such  words 
as  these :  "  I  deliver  Uus  to  you  as  an  escrow,  to  deliver 
to  the  party  as  my  deed,  upon  condition,  etc.,  or  at 
such  a  time."  And  this  mode  of  delivery  should  be 
noticed  in  the  attestation  (d).  But  in  opposition  to 
some  of  the  early  authorities  (e),  it  is  now  clear,  that 
even  if  the  instrument  is  executed  as  the  deed  of  tho 

party  in  the  usual  manner,  yet  if  it  is  delivered  upon  a 

condition  or  is  accompanied  by  an  agreement  suspending 

its  operation  until  some  iuture  time  or  event,  this  will 

constitute  it  an  escrow  (/).     2460. 

The  time  of  the  delivery  of  a  deed  is  presumed   toj^?'"* 

be  the  time  of  its  date,  unless  the  contrary  appears  (g). 

2461. 

V.   It  is   usual   for  witnesses   to  attest   the  acts   of  JJ^"*"*" 

signing,  sealing,  and   delivery,   by   the  subscription   of 

their  names  to  a  form  of  wonls  to  that  effect  written 
(fl)  4  Cruise  T.  32,  c.  2.  §  73.  (-■)  See  Co,  I.itt.  31?  a  ;  1  Pres. 

(ft)  SeeSJano.ABjth.bySweet,       Step.  T.  KH;  4  Craine  T.  32,  c.  2, 

SI ;  4  Cmise  T.  32,  c.  2,  §  7S.  §  79.  80. 

(c)  4  Cnii»e  T.  32,  c.  2.  §  76;  2  (/)  3  Jarm.  *:  BTth.  by  Sweet. 

Bl.  Com.  307.  30  ;  .Vo«i  v.  Flgn,  IJ.  4  U  162  ; 

(rf)  1   Prea.  Shep.  T.   B8,  69  ;  4       Ottdgea  v.  Bauet,  C  El.  k  Bl.  986; 

Croifle  T.  32.  c.  2,  5  75,  79,  80  ;  Co.       IVatkiiu  v.  Jfath,  L.  R.  23Eq.  262. 

Litt.  36  a.  (S)  *  Cmlse  T.  32,  c.  20.  §  4. 


iDi.  Google 


iDi.  Google 


OF   THE   REQISTRATION   OF    UBBDtJ. 

are  made  for  registering  deeds  in  the  county  of  Mid-,^ 
diesex ;   but  this  Act  does  not  extend  to  chambers  in  ~ 
Serjeants'  Inn,  or  the  Inns  of  Court  and  Chancery,  nor 
to  any  messuages,  lands,  or  tenemento  in  the  City  of 
London  (a).     2464. 

Lord  St.  Leonards  remarks  (A),  that  it  is  advisable  to 
r^igister  such  leases  of  copyhold  estates  as  would  require 
registry  if  the  estate  were  freehold ;  and  that  if  leases 
not  exceeding  twenty-one  years,  where  the  actual  occupa- 
tion goes  along  with  the  lease,  are  assigned  by  way  of 
mortgage,  it  is  always  usual  in  practice  to  require  them 
to  be  registered.  A  lease  must  be  registered,  notwith- 
standing the  registry  of  an  assignment  in  which  it  is 
recited.  But  an  assignment  of  a  legacy  chained  on  land 
does  not  require  to  he  roistered  (c).     2466. 

Even  an  agreement  to  execute  a  mortgage  requires 
r^istration  (d).     2466a. 

A  memorandum  of  further  charge  requires  registration 
as  much  as  the  original  mortgage ;  and,  for  want  of  it, 
will  be  postponed  to  a  second  roistered  mortgage  with- 
out notice  of  such  fiirther  charge  («).     2466. 

The  memoriala  are  to  contain  the  date,  the  names,  and  Mt 
additions  of  tiie  parties  and  witnesses,  and  tiie  parcels,  as 
or  to  the  same  efifect  as  in  the  original  instrument  (/). 
But  with  respect  to  the  parcels,  it  is  provided,  that  where 
there  are  more  writings  than  one  for  making  or  per* 
fecting  any  conveyance  or  security  which  concerns  the 
same  estates,  it  shall  he  a  sufficient  memorial  thereof,  if 
all  the  estates  are  only  once  named  in  the  memorial  of 
any  one  of  the  deeds  or  writings,  with  a  reference  to  such 

(a)  i  Cnii«e  T.  32,  c,  28,§7;  \70;  la  re  Wybfi  MiH-tgagi-  Tnift, 

SapL  Concise  View,  682.  L.  E.  16  Eq.  41. 

(i)  Soad.  CoDcise  View,  GSl.  (e>  Oedland  v,  Pattrr,  L.  R.  18 

(o)   Sngd.   Condic    View,   677,  Eq.  :i50  ;  10  Ch.  Ap.  8. 

37S ;  4  Cruiac  T.  32,  c.  28,  §  l.l.  (/)   i  CrulBe  T.  32,  c.  28.  §  4. 

(rf)  Sere  v.  Pt«ntU,  a  H.  i:  M. 

VOL.    U.  • 
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^ii"'' I'a^  ^^^  ^'  writing  in  the  other  deeds  or  writings,  and  direc- 
~  ~  ~  tiunt)  how  to  find  the  roistering  of  the  same.  This 
provision  has  been  unwarrantably  extended  in  practice ; 
so  that,  for  instance,  it  is  usual  in  a  memorial  of  an 
assignment  of  a  lease  to  refer  for  the  parcels  to  the  prior 
registry  of  the  lease  (a).  The  Act»  require  the  memorial 
to  he  onder  the  hand  and  seal  of  some  or  one  of  the 
grantors  or  grantees,  his  or  their  heirs,  executors,  ad- 
ministrators, guardians,  or  trustees,  attested  by  two 
witnesses,  one  thereof  to  be  one  of  the  witnesses  to  the 
execution  of  the  deed ;  and  be  is  to  prove  on  oath  both 
the  execution  of  the  memorial  and  of  the  deed  itself  (6). 
2467. 

By  the  18th  section  of  tlie  stat.  6  Anne  c.  35,  relating 
to  the  Eas't  Riding  and  the  town  and  county  of  the  town 
of  Kingston-upOD-Hult,  enrolment  of  deeds  of  bargain 
and  sale  b  to  serve  instead  of  registering  a  memorial 
thereof  (e).  2468. 
Eifcrtuf  The  effect  of  the  Register  Acts  is  merely  to  render  a 

prior  deed  fraudulent  and  void  as  to  a  purchaser  or  mort- 
gagee under  a  subsequent  deed,  unless  such  prior  deed  is 
registered  before  such  subsequent  deed  {d) ;  or  unless 
such  purchaser  or  mortgagee  has  had  notice  of  such  prior 
deed  (e).  2468. 
iL  ne^  IT.  By  the  stat.  15  Car.  2,  a  17,  s.  H,  for  settling  the 
dHd*  draining  of  Bedford  Level,  it  is  enacted,  that  all  convey- 

^?P^)'.  ances  by  indenture  of  the  95,000  acres  contained  within 
gjJir'  t^^  ^^  Level,  or  any  part  thereof,  entered  with  the 
Registrar  of  the  corporation,  in  a  book  to  be  kept  for  that 
purpose,  shall  be  of  equal  force  to  convey  the  freehold  and 
inheritance  thereof,  as  if  the  same  conveyances  by  inden- 
ture were  for  valuable  considerations  of  money  enrolled 

(a)  Sugd.  Concise  View,  &80— 1.  (J)  See  4  Cmiae  T.  33,  c  28,  {  2, 

(J)  8n(td.  ConclM  View,  6T9.  10  ;  8ug^l.  Concise  View,  677. 

(r-)  4  nrniS''  T.  ;*2.  c.  2%  f  6  (r)  ^.  "  iup™,  par.  2406. 
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within  six  months  In  one  of  the  King's  Courts  of  Record  ^^'y- Ji^ 
at  Wefltminster ;  and  no  lease,  grant,  or  conveyance  of  or 
charge  upon  the  same,  except  leases  for  seven  years  or 
under  in  possession,  shall  be  of  force  but  ftt)m  the  time 
it  shall  be  entered  with  the  R€^trar  (o).     2470. 

III.  [By  the  stat.  17  &  18  Vict.  c.  36,  and  the  sUit.  29  rii.  >,i* 
&.  30  Vict,  c.  96,  provisions  were  made  for  the  registra-  biii.  uf  kJo, 
tion  of  bills  of  sale  and  for  the  renewal  of  such  registra- 
tion ;  but  tihese  Acta  have  been  repealed  by  stat  41  &  42 
Vict,  c  31  (Appendix),  which  ia  amended  by  stat.  45  Si  46 
Vict.  c.  43  (Appendix).  The  former  Act  enacts,  by  s,  10, 
that  "A  bill  of  sale  shall  be  attested  and  registered  under  ^°<^ 
this  Act  in  the  following  manner :  (1)  The  execution  of*^"'"^- 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  solicitor  (b) ; 
(2)  Such  bill,  with  every  schedule  or  inventory  thereto 
annexed  or  therein  referred  to,  and  also  a  true  copy  of 
such  bill  and  of  every  such  schedule  or  inventory,  and 
of  every  attestation  of  the  execution  of  such  bill  of  sale, 
together  with  an  affidavit  of  the  time  of  such  bill  of  sale 
being  made  or  given,  and  of  its  due  execution  and  attes- 
tation, and  a  description  of  the  residence  and  occupation 
of  the  person  making  or  giving  the  same  (or  in  case  the 
same  i^  made  or  given  by  any  person  under  or  in  the 
execution  of  any  process,  then  a  description  of  the  resi- 
dence and  occupation  of  the  person  against  whom  such 
process  issued),  and  of  every  attesting  witness  to  such 
bill  of  sale,  shall  be  presented  to  and  the  said  copy  and 
affidavit  shall  be  tiled  with  the  registrar  within  seven 
clear  days  after  the  making  or  giving  of  such  bill  of  sale, 
in  tike  manner  aa  a  warrant  of  attorney  in  any  personal 

(a)  1  Craiae  T.  32,  c.  23,  S  33.  &  41i  Vict.  c.  13,  i.  10.  fnfra,  par. 

(ft)  TbU  ia  repoated  bj  atM.  4S      24S2. 
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ch'H^'s' j'^  [action  given  by  a  trader  is  now  by  law  required  to  be 
tiled ;  (3)  If  the  bill  of  sale  is  made  or  given  subject  to 
any  defeasance  or  condition,  or  declaration  of  trust  not 
contained  in  the  body  thereof,  such  defeasance,  condition, 
or  declaration  shall  be  deemed  to  be  part  of  the  bill,  and 
shall  be  written  on  the  same  paper  or  parchment  there- 
with before  the  registiation,  and  shall  be  truly  set  forth 
ill  the  copy  filed  under  thb  Act  therewith  and  as  part 
thereof,  otherwise  the  registration  shall  be  void.  In 
case  two  or  more  bills  of  sale  are  given,  comprising  in 
whole  or  in  part  any  of  the  same  chattels,  they  shall 
have  priority  in  the  order  of  the  date  of  their  registra- 
tion respectively  as  regards  such  chattels.  A  transfer 
or  assignment  of  a  registered  bill  of  sale  need  not  be 
registered."     2471. 

B«iB«iaut  And  by  s.  11,  "Therecristrationof  a  bill  of  sale,  whether 
executed  before  or  after  the  commencement  of  this  Act, 
must  be  renewed  once  at  leaat  every  five  years,  and  if  a 
period  of  five  years  elapses  from  the  registration  or  re- 
newed registration  of  a  bill  of  sale  without  a  renewal  or 
ftirther  renewal  (as  the  case  may  be),  the  registration 
shall  become  void.  The  renewal  of  a  registration  shall 
be  eflTected  by  filing  with  the  registrar  an  affidavit 
stating  the  date  of  the  bill  of  sale  and  of  the  last  registra- 
tion thereof,  and  tlie  names,  residences,  and  occupations 
of  the  parties  thereto  as  stated  therein,  and  that  the  bill 
of  sale  is  still  a  subsisting  security.  Every  such  affidavit 
may  be  in  the  form  set  forth  in  the  Schedule  (A.)  to  this 
Act  annexed,  A  renewal  of  registration  shall  not  become 
necessary  by  reason  only  of  a  transfer  or  assignment  of  a 
bUlofsaleCa)."    2478. 

^™^^  Also  by  s.  12,  "The  registrar  shall  keep  a  book  (in  this 


(a)  Re-registration  is  rquallj  five  years,  Ka 
nectwiarj- whpii  thi.'ori(nnal^aiit«e  Mial  SHjiphj  A 
amigna  bcfoi'e  the  expirBtinn  Of  the      y.  B.  D.  lif.l. 
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[Act  calle<l  'the  register')  for  the  purposes  of  this  Act,  "^h"'  3^!,* 
and  shall,  upon  the  filing  of  any  bill  of  sale  or  copy  under 
this  Act,  enter  therein  in  the  form  set  forth  in  the  second 
schedule  (B.)  to  this  Act  annexed,  or  in  any  other  pre- 
scribed form,  the  name,  residence,  and  occupation  of  the 
person  by  whom  the  bill  was  made  or  given  (or  in 
case  the  same  was  made  or  given  by  any  person  under  or 
in  the  execution  of  process,  then  the  name,  residence,  and 
occupation  of  the  person  against  whom  such  process  was 
issued,  and  also  the  name  of  the  person  or  persons  to  whom 
or  ia  whose  favour  the  bill  was  given),  and  the  other  par- 
ticulars shown  in  the  said  schedule  or  to  be  prescribed 
under  this  Act,  and  shall  number  all  such  bills  registered 
in  each  year  consecutively,  according  to  the  respective 
dates  of  their  registration.  Upon  the  registration  of  any 
affidavit  of  renewal  the  like  entry  shall  be  made,  with 
the  addition  of  the  date  and  number  of  the  last  previous 
entry  relating  to  the  same  bill,  and  the  bill  of  sale  or 
copy  originally  filed  shall  be  thereupon  marked  with  the 
number  affixed  to  such  affidavit  of  renewal.  The  regis- 
trar shall  also  keep  an  index  of  the  names  of  the  grantors 
of  registered  hills  of  sale  with  reference  to  entries  in  the 
register  of  the  bills  of  sale  given  by  each  such  grantor. 
Such  index  shall  he  arranged  in  divisions  corresponding 
with  the  letters  of  the  alphabet,  so  that  all  grantors 
whose  surnames  begin  with  the  same  letter  (and  no 
others)  shall  be  comprised  in  one  division,  but  the 
arrangement  within  each  such  division  need  not  he 
.ttrictly  alphabetical."    S473. 

By  8.  14,  "  Any  judge  of  the  High  Court  of  Justice  on  B*rti«B»tiffli 
being  satisfied  (hat  the  omisBion  to  register  a  bill  of  sale 
or  an  affidavit  of  renewal  thereof  within  the  time  pre- 
scribed by  this  Act,  or  the  omission  or  mis-statement  of 
the  name,  residence,  or  occupation  of  any  person,  was 
Hccidental  or  due  to  inadvertence,  may  in  his  discretion 


iDi.  Google 


OF   THE   BBOISTRATION    OT   PRKDS. 

l'  [order  such  omission  or  mis-Btatemeiit  to  be  rectified  by 
the  insertion  in  the  register  of  the  true  name,  residence, 
or  occupation,  or  by  extending  the  time  for  such  regis- 
tration on  such  termn  and  conditions  (if  any)  as  tc 
security,  notice  by  advertisement  or  otherwise,  or  as  tc 
any  other  matter,  as  he  thinks  fit  to  direct."     2474. 

And  by  s.  15,  "  Subject  to  and  in  accordance  with  ao; 
rules  to  be  made  under  and  for  the  purposes  of  this  Act 
the  registrar  may  order  a  memorandum  of  satisfactior 
to  be  written  upon  any  registered  copy  of  a  hill  of  salt 
upon  the  prescribed  evidence  being  given  that  the  debt 
(if  any)  for  which  such  bill  of  sale  was  made  or  givei 
has  been  satisfied  or  discharged."]     S476. 

R^stration  of  a  prior  security  is  necessary  even  ai 
against  an  execution  creditor  who  had  notice  of  it  a< 
the  time  when  his  (the  execution  creditor's)  debt  wai 
incurred  (a).     8476. 

An  agreement  to  execute  a  bill  of  sale  does  not  requin 
registration,  qua  agreement;  but  it  cannot  be  treated 
as  amounting  to  an  equitable  assignment,  or  assurance 
without  registration  (b).    2477. 

The  Bills  of  Sales  Act  applies  only  to  secret  disposition) 
of  goods  which  remain,  after  the  assignment,  in  the  ap 
parent  possession  of  the  party  executing  the  bill  of  sale 
and  therefore  where  the  possession  of  the  property  cou' 
veyed  is  ^ven  at  the  same  time  the  deed  is  executed 
no  registration  is  necessary  (c).     2478. 

[Growing  crops,  when  assigned  together  with  an} 
interest  in  the  land  on  which  they  grow,  are  noi 
"  personal  chattels  "  within  the  Act,  but  when  separately 
assigned  or  charged  they  are  included  in  the  Act.     Ala< 

(a)  Edwardi  r.  Edward;  \..  R.  Strifle,  L.  R.  16  Eq.  411 ;  EdrarA 

2  Ch.  D.  (Ap.)  291.  ^.Eiirardt.L.R,2Cb.  D.  CAp.)291 

(A)  Ex  parte  Maekas,  Ej- parte  (r)  Hnnt  on  Bil's  ot  Sftle.  95 

Srmm,  In  re  Jearcm.  L.  R.  »  Cb.  Rr parte  Izard,  I*  rn  Ovk.  L.  B 

,\p.  643  :  Er  parte  CoHnitig.  In  re  9  Ch.  Ap.  271,  27T. 


iDi.  Google 


OF   THE    REGISTRATION   OF   DEEDP.  9v\ 

fixtures  (not  being  trade  machinery)  when  assigned  with  ^;,"'*  J" 
amy  interest  in  the  land  or  building  to  wliich  they  are  ' 

affixed  are  not  such  "  personal  chattels,"  but  when 
separately  assigned  or  charged,  they  are  witliin  the 
Act  (a).]     2479. 

Where  the  grantee  of  a  bill  of  sale  puts  a  man  in 
possession,  and  advertises  the  goods  as  to  be  sold  under 
the  bill  of  sale,  though  they  are  still  in  the  house  of  the 
g;rantor,  they  are  no  longer  in  hia  "  apparent  possession," 
and  therefore  the  bill  of  sale,  though  it  be  not  registered, 
ia  valid  agiuast  an  execution  on  the  goods  of  the 
grantor  (b).  But  if  a  man  is  simply  put  into  poaaes- 
sion,  and  everything  is  used  by  the  debtor  as  before, 
the  goods  still  remain  in  his  apparent  possession  (c). 
2480. 

[By  stat.  45  &  46  Vict,  c.  43  (Appendix),  which  came 
into  operation  on  the  Ist  day  of  November,  1882,  it  is 
enacted,  s.  3,  "  The  Bills  of  Sale  Act,  1878,  is  hereinafter 
referred  to  as  '  the  principal  Act,'  and  this  Act  sliall,  so 
far  as  is  consistent  with  the  tenor  thereof,  be  construed 
as  one  with  the  principal  Act ;  but  unless  the  context  ■ 
otherwise  requires  shall  not  apply  to  any  bill  of  sale 
dnly  registered  before  the  commencement  of  this  Act  so 
long  afi  the  registration  thereof  is  not  avoided  by  non- 
renewal or  otherwise  "  (d).    S481. 

Also  by  B.  8,  "  Every  bill  of  sale  shall  be  duly  attested, 
and  shall  be  registered  under  the  principal  Act  within 
seven  clear  days  after  the  execution  thereof,  or  if  it  is 
executed  in  any  place  out  of  England,  then  within  seven 
clear  days  after  the  time  at  which  it  would  in  the 
ordinary  course  of  post  arrive  in  England  if  posted 
immediately  after  the  execution  thereof;  and  shall  truly 

(a)  Bee  sectioa  4  in  AppeniJix.  L.  R.  9  Ch.  Ap.  697. 

(6)  Emanuel  v.  Bridger.,  I..  R.  9  (rf)    Kr   parte    Izard,    in   rr 

Q.  B.  286.  Chappie.   L.  R,  23  Ch.   D.  (Ap.) 

(e)E*parteJag,In  re  Blenihom,      409. 
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^hIV.'JS*'  [^*  forth  the  cotuiideratioD  for  which  it  was  given ; 
otherwiBG  such  bill  of  sale  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein ; "  and  s.  10,  "  The 
execution  of  every  bill  of  sale  by  the  grantor  shall  be 
attested  by  one  or  more  credible  witness  or  witnesses, 
not  being  a  party  or  parties  thereto.  So  much  of  s.  10 
of  the  principal  Act  as  requires  that  the  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
Supreme  Court,  and  that  the  attestation  shall  state  that 
before  the  execution  of  the  bill  of  sale,  the  elfect  thereof 
has  been  explained  to  the  grantor  by  the  attesting 
witness,  is  hereby  repealed."     2482. 

And  by  s.  11,  "  Where  the  affidavit  (which  under 
s.  10  of  the  principal  Act  is  required  to  accompany  a 
bill  of  sale  when  presented  for  registration)  describes  the 
residence  of  the  person  making  or  givii^  the  same  or 
of  the  person  against  whom  the  process  b  issued  to  be 
in  some  place  outside  the  London  bankruptcy  district 
as  defined  by  the  Bankruptcy  Act,  1869,  or  where  the 
bill  of  sale  describes  the  chattels  enumerated  therein 
as  being  in  some  place  outside  the  said  London  bank- 
ruptcy district,  the  registrar  under  the  principal  Act 
shall  forthwith  and  within  three  clear  da^'s  after  re- 
gistration in  the  principal  re^try,  and  in  accordance 
with  the  prescribed  directions,  transmit  an  absti-act  in 
the  prescribed  form  of  the  contents  of  such  bill  of  sale 
to  the  County  Court  registrar  in  whose  district  such 
places  are  situate,  and  if  such  places  are  in  the  districts 
of  different  registrars  to  each  such  registrar.  Every 
abstract  so  transmitted  shall  be  filed,  kept,  and  indexed 
by  the  r^strar  of  the  County  Court  in  the  prescribed 
manner,  and  any  person  may  search,  inspect,  make 
extracts  from,  and  obtain  copies  of  the  abstract  so 
registered  in  the  like  manner  and  upon  the  like  terms 
as  to  payment  or  otherwise  as  near  as  may  be  as  in  the 
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[case  of  bills  of  sale  registered  by  the  registrar  under  the  ^^"iJJ*' 
principal  Act"     2483. 

By  s.  13,  "All  personal  chattels  seized  or«of  which 
possession  is  taken  afler  the  commencement  of  this  Act, 
under  or  by  virtue  of  any  bill  of  sale  (whether  re^stered 
before  or  after  the  commencement  of  this  Act),  shall 
remain  on  the  premises  where  they  were  so  seized  or  so 
taken  possession  of,  and  shall  not  be  removed  or  sold 
until  after  the  expiration  of  five  clear  days  from  the  day 
they  were  so  seized  or  so  taken  possession  of."     3484. 

By-  B.  16  provision  is  made  for  the  inspection  of 
registered  bills  of  sale  on  the  terms  mentioned  in  that 
section.     S486. 

The  stats.  41  &  42  Vict.  c.  31,  and  45  &  46  Vict.  c.  43, 
do  not  extend  to  Scotland  or  to  Ireland  («)>]     i3486. 

Twenty-one  days  being  [formerly]  allowed  to  the 
grantee  to  register  a  bill  of  sale,  it  has  been  held,  that  by 
renewing  it  from  time  to  time  before  the  expiration  of 
each  period  of  twenty-one  days,  by  substituting  a  fresh 
one,  the  rpvenue  may  be  evaded,  and  the  object  of  the 
statute  may  be  defeated ;  which  was  the  protection 
of  persons  who  might  be  dealing  with  the  gr&ntor  on  the 
faith  of  bis  apparent  ownership  of  the  goods.  It  h&n 
[also]  been  held  that  the  substitution  of  a  Iresh  bill  of 
sale  annuls  the  prior  one ;  and  that  if  the  first  was  for 
valuable  consideration,  that  will  support  the  final  one 
if  registered  within  twenty-one  days  from  the  making 
thereof,  against  an  execution  creditor  (6).     2487. 


Section  IV. 
Of  the  Enrolment  of  Deed^. 
Deeds  are  sometimes  enrolled  for   safe   custody,  that  pt  nj.  tm. 
is,  they  are  transcribed  upon  the  records  of  one  nf  the '- — '- 

'  "'  ^  Enrulnient 

(a)  A' to  regitfratien  vndtr  thr       1BII7— 14. 
Land  BrgUlry  Art,  see  supra,  par.  (A)  Smale  v.  Burr,  1..  B.  S  C.  P. 
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oilVZJ*'  Qu*Jti"'s  Cuurts  at  [the  Royal  Courts  of  Judtice]  or  at  a 

i„^,„  Court  of  quarter  aessions  (a).    The  enrolment  of  a  deed 

"'•""^does   not   make  it  a  record,  but  it  thereby  becomes  a 

deed  recorded  (6).    2488. 

Enroimtnt        Dceda  couveying  or  affecting  landti   or  tenements  in 

l^uiilwta  ^1*1'"''  **'■  ""y  interest  therein,  may  be  enrolled  either 

ii,  London.    j„  ^_]^Q  Hustings  of  Pleas   of  Land  or  Common   Pleas. 

the  execution  thereof  being  tirat  acknowledged  before  the 

Mayor  or  the  Recorder  and  one  Alderman,  and  pruclamft- 

tion  thereof  being  made  at  one  of  these  Courts  (r).  3488. 


Section  V. 
Of  (he  Posaesaion  and  Transfer'  of  Title  Deeds. 
FT.in.T.ix,      The   immediate  freeholder  has,  both  at    law   and  in 
— L-  -1^  equity,   a  prira&  facie   title   to   the   possession    of    the 
poMwinii     deeds  [d).     A  legal  tenant  for  life  of  freeholds  is  entitled 
to  the  custody  of  the  title  deeds ;  and  the  Court  will 
not  interfere   as   between  him   and  the  remainderman, 
except  where  the  deeds  would  be  in  danger,  if  left  in 
the  hands  of  the  tenant  for  life ;   or  where  the   Court 
requires  the  deeds  for  the  purpose  of  dealing  with  the 
property  (e).     2480. 
o?tto'^i"'ii      ^  jointress  or  dowress  will  not  be  compelled  to  deliver 
jSnu™       "^P  *'^'^  deeds,  unless  the  person  applying  for  them  not 
orduwre™.    ^j^jy  QQ-gp^  {^  confirm,  but  does  absolutely  confirm,  the 
jointure  or  dower  (/).     2481. 

M  J  Bamidm  v.  Lupton,  I,.   R.  9  (c)  1  Jarm,  &  Byth.  bj  Swecl. 

Q.  B.  (Ex.  Ch.)17.  On  the  Bubject  2fi3.  Aalottiuenrolmenlotannaity 

of  Bills  ot  Sale,  see  I,yon  and  lied-  deeda  and  dccdsof  bargain  and  nale, 

man's  moat  useful  andcompendioua  nee  mpra,  par.  S9— 40a,  1884, 

work:  and  eoe  the  Billn   r>f   Sale  (rf)9Jarni,&BTlh.b7Sweet,90: 

Act,  1878,  41  k  42  Vict.  c.  31,  and  Allgood  v.   Heyi'e^l,   1   Hurl.   & 

the  BilUof  Sale  Act  (ISTS)  Amend-  Colt.  T4G. 

mentAct,  1882,  45  &  46  Vict.  c.  43,  (e)  Lrath-i  y.  loathe;  U  R  6 

in  the  Appendix.  Ch.  D.  221. 

(o)  4  Chiise  T.  .12,  c.  28,  §  34.  (/)   1   Cruise  T.   7.  c.  2,  5  12, 

(*)  4  CruiBe  T.  S2,  c.  28,  §  35.  14. 
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The  right  to  title  deeds,  like  that  to  other  personal  ^^'^JJ^ 
property  when  in  actual  possession,  may  be  transferred  f^^,^^, — 
either  by  deed  or  by  delivery  made  with  that  intention ;  SlI^ 
bat   if  not   transferred,  it  descends   with  the  land  (a),^™**' 
and    passes    with    it    by    conveyance,    without    being 
named  (&).     It  is  adviaable,   however,  to  add  a  grant 
of  the   deeds,   where  the  purchaser   is   entitled  to   the 
custody  of  them  (e).     8493. 


Section  Vi. 
0/  Attested  Copies  and  C(fvenant3 /or  Production  of 

Documents  of  Title. 
Where   property  is  sold  in  lota  or  parcels,  either  at  Pt-hJ-  t.is, 
one  time  or  at  several  times,  or  where  only  a  part  of      - 

•  , ,  .      .  J  t~  Qtutnl  rale. 

the  property  is  sold,  and  there  are  documents  of  title 
which  relate  to  the  whole,  it  is  usual  for  the  person 
who  keeps  the  deeds  to  enter  into  a  covenant  with  the 
owner  or  owners  of  the  other  part  or  parts,  for  the 
production,  at  the  expense  of  the  covenantee  or  cove- 
nantees, of  the  documents  of  title  so  kept,  whenever 
it  shall  be  necessary  for  the  manifestation  or  support 
of  the  title  of  the  covenantee  or  covenantees.  Some- 
times tiie  vendor  retains  the  documents,  and  enters  into 
this  covenant  with  a  purchaser  or  purchasers,  especially 
where  he  retains  the  most  valuable  part  of  the  estate. 
At  other  times,  a  purchaser,  especially  of  the  part  of  the 
greatest  value,  retains  the  documents,  and  enters  into  such 
a  covenant  with  the  vendor,  or  with  the  other  purchasei' 
or  purchasers  (d).  A  covenant  for  production  of  deeds 
should  in  most  cases  be  by  a  separate  deed  (e).    2493. 

In  the  absence  of  a  stipulation  to  the  contrary,  the  ot  -int 

(a)  Burton,  S  476.  Barton,547B,682;  SJarro.*  Byth. 

(i)  SngA.  CondK  View,  322.  by  Sweet,  4,6 ;  ■eeHtat.STftSS  Vict. 

(c)  9ugd.  CondteView,  41B.  c.  78.  s.  2,  in  Appendix:  par.  2496a. 

(rf)  4  CroiM  T.  32,  c.  25,  §  97;  (e>  Sugd.  ConoiBe  View.  334. 
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•J-,"-' J ;*■  purchaser  is  entitlefl  ti>  att^steil  copies  an<l  a  covenant 

ii<«.iiii<nt.    ^'"'  ^^  production  of  every  document  which  the  vendor 

ili^Ziurfii.  18   obliged  to  state  in  his  abstract,  and   which   is   not 

oqiiHiuui     delivered  up  to  him,  except  documents  on  record,  copies 

(orprodHc-   of  couft  roIls  (unloss  in  the  possession  or  power  of  the 

vendor),  wills  proved  in  the   Ecclesiastical  or  Probate 

Courts,  bargains  and  sales  enrolled   under  the  stat.  10 

Anne  c.  18,  and  generally  documents  preserved  in  some 

general  or  quasi-public  repository,  from  whence  copies 

may  be  obtained   that  will   be   admissible  as   primary 

Ti,i.wif.     evidence  (a).     And   this  covenant,  being  real,  will  run 

S ""       ^'*^  ^^^  '*"*^   conveyed   for  the   benefit  of  all   future 

purchasers  of  it,  without  a  fresh  covenant  on  a  re-sale. 

But  if  the  deed  containing  such  covenant  be  not  delivered 

to  a  future  purchaser,  he  will  then  be  entitled  to  a  new 

covenant  from  the  vendor  for  the  production  of  the  title 

deeds  (b).     2494. 

Aviguwiii       Even  assignees   in  bankruptcy  [were]  bound,  at  the 

b..iiii.i.     "    expense  of  the   estate,  to   furnish   the   purchaser   with 

attested   copies   of   the   deeds    which    they   [retained,] 

and   to   covenant  for  the   production   of  the   originals 

so  long  as  they  [remained]  in  office  (c).     2486. 

uiwi'fm-         Attested  copies  are  useless  as  against  strangers,  and 

<»i"<^         cannot   be   used   on    an   ejectment,    unless    perhaps  as 

between  the  parties  themselves  (d}.    2496. 

[An  important  innovation  is  made  in  the  law  relating 
to  the  production  and  safe  custody  of  title  deeds  by  stat. 
44  &  45  Vict,  a  41,  s.  9  (Appendix),  which  enacts  that, 
m'"Z\oi   "(^)  ^h^*^  *  person   retains  possession  of  documents, 
ii™'iurti™i    ^D*!  gives  to   another  an   acknowledgment   in   writing 
ukii'w  ("    of  the  right  of  that  other  to  production  of  those  docu- 
^r<1w"    '  ments,  and  to  delivery  of  copies  thereof  (in  this  section 
(n)  9  Jarm.  k  Byth,  by  Sweet.  (J)  4  Cruise  T.  32,  c.  25.  §  97. 

fi'J  ;  andseeBt*t.37ic38  Vict.c.TS,  (c)  9  Jarm.  ic  Byth.  by  Sweet, 

».  2  in  Appendix;  Sngd.  Concise      711;  Su^.  Concise  View,  334. 
View,  .■i;ll— 333;  par.  2496a.  (if)  Sugd.  Concise  View.  ;«4. 
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[called  an  acknowledgment),  that  acknowledgment  shall  ^^" 
have  e^ct  as  in  this  section  provided.  (2)  An  acknow- """ 
ledgment  shall  bind  the  documents  to  which  it  relates 
in  the  possession  or  under  the  control  of  the  person 
who  retains  them,  and  in  the  possession  or  under  the 
control  of  every  other  person  having  possession  or 
control  thereof  from  time  to  time,  but  shall  bind  each 
individual  possessor  or  person  as  long  only  as  he  has 
possession  or  control  thereof  j  and  eveiy  person  so 
having  possession  or  control  from  time  to  time  shall  be 
bound  specifically  to  perform  the  obligations  imposed 
under  this  section  by  an  acknowledgment,  unless  pre- 
vented from  so  doing  by  fire  or  other  inevitable  accident. 
(3)  The  obligations  imposed  under  this  section  by  an 
acknowledgment  are  to  be  performed  from  time  to  time 
at  the  request  in  writing  of  the  person  to  whom  an 
acknowledgment  is  given,  or  of  any  person,  not  being 
a  lessee  at  a  rent,  having  or  claiming  any  estate,  interest, 
or  right  through  or  under  that  person,  or  otherwise 
becoming  through  or  under  that  person  interested  in 
or  affected  by  the  terms  of  any  document  to  which 
the  acknowledgment  relates.  (4)  The  obligations  im- 
posed under  this  section  by  an  acknowledgment  are : — 
(i.)  Ad  obligation  to  produce  the  documents  or  any 
of  them  at  all  reasonable  times  for  the  purpose  of 
inspection,  and  of  comparison  with  abstracts  or  copies 
thereof,  by  the  person  entitled  to  request  production 
or  by  any  one  by  him  authorised  in  writing ;  and 
(ii.)  An  obligation  to  produce  the  documents  or  any 
of  them  at  any  trial,  hearing,  or  examination  in  any 
Court,  or  in  the  execution  of  any  commission,  or  else- 
where in  the  United  Kingdom,  on  any  occasion  on 
which  proiliiction  may  propnrly  bo  r*iquircd,  for  provinjj 
or  supporting  the  title  or  claim  of  the  person  entitled 
to  lequebt  production,  or  for  any  oLber  purpose  relative 


iDi.  Google 


ATTBBTBU   CUPIBS   AND   COVEMAMTH  TO   PBODVCE. 

■^-  [to  that  title  or  claim ;  and  (iii.)  An  obligation  to  deliver 
to  the  person  entitled  to  request  the  same  true  copies 
or  extracts,  attested  or  unattested,  of  or  from  tlie 
documents  or  any  of  them.  (5)  All  costs  and  expensea 
of  or  incidental  to  the  specific  performance  of  any 
obligation  imposed  under  this  section  by  an  acknow- 
ledgment shall  be  paid  by  the  person  requesting 
performance.  (6)  An  acknowledgment  shall  not  confer 
any  right  to  damages  for  loss  or  destruction  of,  or 
injury  to,  the  documents  to  whidi  it  relates,  from 
whatever  cause  arising.  (7)  Any  person  claiming  (o 
be  entitled  to  the  benefit  of  an  acknowledgment  may 
apply  to  the  Court  for  an  order  directing  the  production 
of  the  documents  to  which  it  relates,  or  any  of  them, 
or  the  delivery  of  copies  of  or  extracts  from  those  docu- 
ments or  any  of  them  to  him,  or  some  person  on  his 
behalf;  and  the  Court  may,  if  it  thinks  fit,  order 
production,  or  production  and  delivery,  accordingly, 
and  may  give  directions  respecting  the  time,  place, 
terms,  aiid  mode  of  production  or  delivery,  and  may 
make  such  order  as  it  thinks  fit  respecting  the 
costs  of  the  application,  or  any  other  matter  connected 
with  the  application.  (8)  An  acknowledgment  shall 
by  virtue  of  this  Act  satisfy  any  liabihty  to  give  a 
covenant  for  production  and  delivery  of  copies  of  or 
extracts  from  documents.  (9)  Where  a  person  retains 
possesuon  of  documents  and  ^vee  to  another  an  un- 
dertaking in  writing  for  safe  custody  thereof,  that 
undertaking  shall  impose  on  the  person  giving  it,  and 
on  every  person  having  possession  or  control  of  the 
documents  from  time  to  time,  but  on  each  individual 
possessor  or  person  as  long  only  as  he  has  possessioo 
or  control  thereof,  an  obligation  to  keep  the  documents 
safe,  whole,  uncancelled,  and  undefaced,  unless  prevented 
fVom  NO  doing  by  fire   or   other  inevitable  accident. 


iDi.  Google 


OF    XlEiTAKBS    IN    UBEUU.  1007 

[(10)  Any  pemoa  claiming  to  be  entitled  to  tbe  benefit  ^"'J'"' 
of  8uch  an  undertaking  may  apply  to  the  Court  to 
ssueHa  damages  for  any  Ions,  destruction  of,  or  iiyury  to 
the  documents  or  any  of  them,  and  the  Court  may,  if 
it  thinks  fit,  direct  an  inquiry  respecting  the  amount 
of  damages,  and  order  payment  thereof  by  the  person 
li&ble,  and  may  make  such  order  aa  it  thinks  tit 
respecting  the  costs  of  the  appUcation,  or  any  other 
matter  connected  with  the  application.  (11)  An  un- 
dertaking for  safe  custody  of  documents  shall  by 
virtue  of  this  Act  satisfy  any  Hability  to  give  a 
covenant  for  safe  custody  of  documents.  (12)  The 
rights  conferred  by  an  acknowledgment  or  an  under- 
taking under  this  section  shall  be  in  addition  to  all 
such  other  rights  relative  to  the  production,  or  inspec- 
tion, or  the  obtaining  of  copies  of  documents  as  are 
not,  by  virtue  of  this  Act,  satisfied  by  the  giving  of 
the  acknowledgment  or  undertaking,  and  shall  have 
effect  subject  to  the  terms  of  the  acknowledgment 
or  undertaking,  and  to  any  provisions  therein  contained. 
(13)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  acknowledgment  or 
undertaking.  (14)  This  section  applies  only  to  an 
acknowledgment  or  undertaking  given,  or  a  liability 
reepecling  documente  incurred  after  the  conmiencement 
of  this  Act"]     248ea. 


SEcnoN  VII. 
Of  MUtaU$  in  Deeds  (a). 
Evident  omissions    and  ,nustakes  may  be  supplied  ^n 
and  rectified  {b).    S487. 

Where  it  is  evident  from!  the  nature  of  the  case  or  »■■» 

(a)  FoiBome  othar  poiiita  cou-       tit.  "  MieUike,' 
Dect«d  irith  the  sabjectof  Mistake,  (A)  i  Cruise  T.  32,  c.  lU,  $  £9, 

tba  K«du  ii  retemd  to  tha  Index,      ai. 
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Where  an  instrument  is  substantially  what  the  parties  ^^"i'  JI 
intended,  although  so  framed  under  a  mistaken  view  of  ,,i,J„„j„| 
the  law,  the  Court  will  not  rectiiy  the  mistake  (a).  A  ISi^I*. 
bond  to  leave  or  convey  property  has,  however,  been  3°IiiJ?!S^. 
sometimes  upheld  in  equity  as  an  agreement  defectively 
executed  (^i).    2601. 

A  Court   of   Equity  will  not  remedy   a  defect  or  wj«"  "it 
supply  an  omission  in  &  deed  in  favour  of  a  straoger,  JJ^^'SJ,' 
where  there  b  no  consideration,  even  in  the  plainest  case,  '*™^"- 
and  even  when  it  has  arisen  from  a  mere  mistake,  and 
though  the  correction   would  not  be  inconsistent  with 
the  deed  (c).    8602. 

Where  the  6nal  instrument  of  conveyance  or  settle-  vrhmh™ 
ment  differs  from  the  preliminary   contract,  that   very  ||f^[^';,^^'" 
circumstance  affords  of  itself  some  grounds  for  presuming  S,"i™'t"^ 
an  intentional  change  of .  purpose,  unless,  from  some 
recital  in  it,  or  from  some  attendant   circumstances,  it 
appears  to  have  been  intended  to  be  merely  in  pursuance 
of  the  original  contract  (d).     2603. 

As  regards  the  admissibility  of  the  evidence,  it  is  a  kvUci.™ 
rule  of  the  common  law,  independently  of  the  Statute 
uf  Frauds,  that  parol  evidence  is  not  admissible  to 
disannul,  substantially  add  to,  subtract  frx>m,  qualify,  or 
vary  a  written  instrument  (e).  But  cases  of  accident, 
mistake,  fraud,  menace,  and  duress,  are  exceptions  to  this 
rule  {/).     2504. 

Section  VHI. 
0/  Atteraliowi  in  Deedx. 
A   deed   should   not   be   in    any    way   altered   after  rriii.Ti 
delivery,  bat  any  alteration  that  may  be  requisite  shouti)  -  — 
(«)  Story'sEq.  Jnr.  §  113— 115.       lr>8;  and  see  ako   Sugil.  CouHki' 
(ft)  StOTy's  Eq.  Jar.   §  136 ;    2      View,  ch.  3,  tecta.  8,  9 ;   Beat  on 
Spence'H  Eq.  Jar.  88S.  Erid.  3rd  e  i.  302. 

<c)  2  Spence'a  Eq.  Jur.  88B.  CO  Slory's  Eq.  .Inr.  §  ir.r.,  15(!. 

(rf)  Stoiy'c  Eq.  Jnr.  §  160.  161.  notes  ;  Best  rm  Kvid.  3ni  od. 

(r)  8ee  moTj'a  Eq.  Jur.  §   153,      30fi. 
VOL.  11.  T 
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J*'  be  made  before  the  execution  of  the  deed.    Any  alteni- 
~~  tion  made  before  the  delivery  of  the  deed,  by  whomso- 
'"  ever  made,  will  not  invalidate  the  deed ;  for  in  that  cose 
the  addition  constitutes  part  of  the  deed  as  it  originally 
began  to  operate  (a).     8606. 
M-      An  interlineation,  if  nothing  appears  to  the  contrai^-, 
°-  will  be  presumed  to  have  been  mode  at  the  time  wheo 
■-   the  deed  was  executed,  and  not  afterwards ;  because  & 
deed  cannot  be  altered  after  it  is  executed  without  fraud 
or  wrong,  which  will  not  be  presumed.     But  an  erasure 
or  alteration  in  a  suspicious  place  must  be  explained  by 
the  party  seeking  to  enforce  the  instmnient  (6).     8606. 
The  modem  practice  is,  when  any  alteration,  interlinea- 
tion, or  erasure  ia  made  in  a  deed  before  it  is  executed, 
to  take  notice  of  it  in  the  attestation  (c).    2607. 
1       It  would  seem,  however,  that  at  the  present  day  no 
deed  would  be  held  void  on  account  of  any  immaterial 
alteratiop,  after  execution,  by  whomsoever  made  (d).  2608. 
An  alteration,  even  in  a  material  part,  by  a  stranger 
or  a  mere  spoliator,   without  the  consent  of  the   party 
benefited,   would   not  invalidate   a  deed   (e).      But  an 
erasure  or  alteration   mode  in  a  material  part  by  the 
party  benefited,  at  least  if  the  alteration  is  in  his  own 
favour,  may  make  a  deed  void  as  against  the  opposite 
party  (/).    2509. 

Any  alteration  made  after  the  execution  of  a  deed  by 
any  one  of  the  parties,  leaves  the  deed  valid  as  to  him, 
provided  the  alteration  has  not  affected  the  situation  in 
which  he  stood  (j/),    2610. 

(o)  1  Pres.  Shep.  T.  69.  Cruise  T.  32,  c.  26,  6  13. 

(ft)  i  Cruise  T.  32,  n.  26,  §  14  ;  (0  See  4  Cnuse  T,  32,  c26,  5  li; 

Burton,  §  US  ;  Beat  on  Brid.  3rd  1  Pres.  Shep.  T.  69 ;  Burton,  §  tiX 

ed.  309  ;   I}oe  d.   Ihlum  v.   OUo-  (/)  See  Burton,  §  413  ;  4  Cniiw 

mtiTf,  16  Ad.  t  E.  (N.  S.)  746.  T.  33,  c.  26,  §  12,  IS  ;  2  B1,  Com, 

(o)  1  CraiBe  T.  33,  c.  26,  §  16.  308.     But  see  3  Jann.  k.  Bfth,  b; 

(li)  3  Jarra,  &  Byth.  by  Sweet.  Sweet,  18,  19. 

18  :  Best  on  Erid.  309,    But  see  4  (jj  4  Cruise  T,  32,  c.  26,  $  12,  o. 
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Section  IX. 

Of  the   Corutntctum  of  Deeds. 
I.   General  RvUs  of  Conntruetion  of  Deed*  (a). 
L  AH  deeds  ehall  be  conatrued  fevourably,  so  as  to  ^,,"^-J-i- 
support   them    and   effectuate    the    apparent    intention  ~  j,,^^^^-,,,' 
of  the  parties,  aa  iar  as  possible,  consistently  with  the  ^g^*^" 
rules  of  law.      Verba   intentioni,  non  e  contra,  debent 
inservire  (i).     2611. 

II.  The  intention  must  not  be  imputed  by  mere  con-  ''■  int^- 
jecture,  but  must  be  collected  from  the  deed  itself  (c).  ^Ij^^^^j, 
And,   in  general,   when   there   is  nu  ambiguity  in   the  *^^'^' 
words,   no  construction  is  to  be   made  contrary  to  the  ll^ii*  t. 
words  (d).     Exceptions  occur  to  this  rule  in  cases  where 

a  construction  is  adopted  in  furtherance  of  the  general 
or  paramount  intention,  contrary  to  words  merely  ex- 
presBive  of  a  particular  or  subordinate  intention  (e),  ami 
also  in  cases  where  an  instrument  is  allowed  to  operate 
in  a  different  way  from  that  which  was  intended  (/). 
2612. 

III.  As  a  general  rule,  words  are  to  be  construed  in  ifi  "hHi 
their  strict  and   proper  sense.     Thus,  where  a  person  Jj»  {j^*j|^" 
agrees  not  to  carry  on  a  business  or  profession  in  London,  ""''• 
the  word  has  been  taken  in  its  primary   and   strictly 
correct  sense  of  the  city  of  London,  and  not  in  its  popular 

and  colloquial  sense,  although  the  party  in  whose  favour 
such  agreement  is  entered  into  is  not  carrying  on  that 
profession  or  trade  in  the  city  of  London,  but  in  another 
part  of  the  metropolis ;  at  least,  this  is  the  case  where 

(«)  For  other  niles  of  construe-  1  Prea.  Bhep.  T.  86,  263,  n. 

tion  of  deeds  and  other  instru-  (c)  liee  Burton,  §  504,  610. 

menta   inter  titos,  the  reader  is  (iQ  2  Bl.  Com.  379  ;  i  Cruise  'I', 

referred  to  the  specific  heads  to  32,  c.  19,  §  4. 

which  thef  belong.  (k)  See  sapra,  par.  407  ct  iwi|. 

(ft)  4  Cmise  T.  32,  c.  19,  $  2 ;  (/)  See  infra,  par.  2r.24. 
2  BL  Com.  379, 3S0 ;  Barton,  $  503; 
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^^|"-^J'' that  party,  by  describing  the  locality  of  his  pl&ce  of 
business  as  situate  in  the  county  of  Middlesex,  has  shown 
that  he  knew  that  it  was  not  in  the  city  of  London  (a). 
But  words  are  not  to  be  construed  according  to  their 
strict  and  proper  acceptation,  where,  from  the  contest  of 
the  iDstrument,  they  appear  to  be  used  in  a  different 
sense ;  or  where  they  are  incapable  of  being  carried  into 
effect  in  their  strict  sense  (b);  for  in  such  a  case,  qui 
heeret  in  literS  hseret  in  eortice  (c).  And  hence,  in  a 
deed,  as  well  as  in  a  will,  "or"  may  be  construed  to 
mean  "and,"  and  "and"  may  be  construed  to  mean 
"  or,"  if  such  a  construction  is  necessary  to  give  effect 
to  the  intention  (d}.  The  meaning  of  a  particular  word 
may  also  be  shown  by  parol  evidence  to  be  different 
in  some  particular  place,  trade,  or  business,  from  its 
proper  and  ordinary  acceptation  (e).  And  where  it  is 
necessary  to  effectuate  the  intention,  words  and  clauses 
may  be  transposed;  the  strict  grammatical  sense  may 
be  disregarded ;  the  word  "  same,"  though  properly 
referring  always  to  the  last  antecedent,  may,  to  avoid 
-  contradiction,  be  differently  applied  {/)-  But  in  con- 
struing statutes  and  all  written  instruments,  the  gram- 
matical and  ordinary  sense  of  the  words  is  to  be  adhered 
to,  unless  that  would  lead  to  some  absurdity  or  some 
repugnance  or  inconsistency  with  the  rest  of  the  instru- 
ment (ff).    2613. 

(a)  Mallan \.  May,  13  Ti.kW.  Beav.  294;  Maynardy.  Wrigld,^ 

511.  Beav.  286. 

(»)  1  Pres.  Shep.  T.  87  ;  PbObcIi,  (e)  Potloek,G.  B.,  in  Jfulias  t. 

.  B..  in  ,WbUoi»  V.   May.   13  M.  A:  jlfoy.  13  M.  &  W.  517,  618. 

IV.  BIT,  618  ;  Key  v.  Key,  4  D.  M.  (/)  4  Cruise  T.  32.  c.  19,  §  ll>— 

&  G.  84,  85.  12;  Burton,  §  609;  1  Pres.  Shep.  T, 

(e)  2  Bl.  Com,  379;  4  Cruise  T.  87  ;  2  Pres.  Shep.  T.  253,  n. 

32.  c.    19,   §   4  :    1    Free.    Step.  ig)   Lord  BUicklmT^   in   Cak- 

T,  87.  doniaa    Jtailway    Co.    v.    North 

(rf)  4  Cruise  T.  32,  c,  19,  $  19 ;  SriUih  BaUway  Co.,  L.  B.  6  Ap. 

Burton, §510;  1  Jann.  Wills,  2nd  Cos.  114,  ISl, quoting  Loni   Wmt- 

ml.  422.  133;    WhiU  v.  Sapplf,  2  leydaleia  Grey  v.Peiirion.6  H.  I.. 

Dni.  *:  War.  471  :  Pitt  v.  Pitt,  22  Cas.  61,  106. 
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IV.  If  words  will  bear  two  senses,  one  agreeable  and  ^J'^- JJ,^' 
another  contrary  to  law,  that  sense  is  to  be  preferred  {^~^^^^^ 
which  is  moat  agreeable  to  law.  For  example,  if  a  SJTJ^''  *" 
tenant  for  life  makes  a  lease  for  life  generally,  it  shall  ''"^ 

be  construed  for  his  own  life  only,  and  not  for  the  Ufe 
of  the  lessee,  which  is  beyond  his  power  to  grant  (a). 
And  so,  undo*  a  general  conveyance  of  lands  and  tene- 
ments, copyholds  are  held  not  to  be  included  (b).  3614. 

V.  Generale  dictum  generaliter  est  intelligendum,  or,  v.  cui»imi:- 
verba  generaliter  dicta  generaliter  accipienda  (e).    2616.  mupn- 

VI.  When,  however,  there  are  general  words,  and  vi.  wbau 
these  are  followed  by  special  words  which  are  consistent  «onii  ■» 

■'      *^  to  be  fol- 

with  them,  the  deed  shall  be  construed  according  to  the  "T^-  "^ 
special  words.  But  when  a  deed  tirst  contains  special  '"^■ 
words,  and  thea  concludes  in  general  words,  both  the 
general  words  and  the  special  shall  stand  (d).  For, 
in  the  first  case,  the  general  words  may  be  considered 
as  merely  introductory;  whereas,  in  the  latter  case, 
they  could  only  have  been  inserted  with  the  view  of 
enlarging  the  operation  of  the  deed.  Yet  the  extent 
of  general  words  following  special  words  is  often  so 
far  limited  by  the  special  words,  aa  to  be  held  only 
to  apply  to  things  ejusdem  generis  {e).    2616. 

VII.  Where  the  words  of  a  deed  are  so  uncertain  vn.  Wooer. 
that  the  intention  of  the  parties  cannot  be  discovered, 

the  deed  will  be  void  (/).     2B17. 

VIII.  The  construction  should  be  made,  not  merely  V'.  cmi- 
upon  particular  parts  of  a  deed,  but  upon  the  entire  .hXdoid! 
deed,  so  as  to  give  effect,  if  possible,  to  every  part  and 

eveiy  word  (y),     2618. 

(«)  2  Bl.  Com.  380 ;  4  Cruise  T.  (e)  Bupra,pw.l767— 8<i;  Uarper 

32,  c  19,  5  IS;  Burton,  5  1332;  Co,  v.  Qadiell,  L.  R.  6  Q.  B.  432. 

Litt.  42  8,  183  a.  (/)  4  Cruise  T.  32,  c.  19,  §  24. 

(t)  BurtoD,  5  1332.  0>  2  Bl.  Com.  380  ;  4  Cruise  T. 

(e>  Co.  Lilt.  36  a.  32,  c.  19,  $  6  ;  BortOD.  %  004,  SIO  : 

{d)  Sec  1  Cruiie  T.32,  c.  IB,  $  9.  1  Pks.  Shep.  T.  8T. 
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,^'  IX.  If  one  part  of  a  deed  is  so  ambiguously  wordec 
that  it  is  equally  capable  of  two  different  conatructioni 
ODC  of  wbich  is  in  accordance  with,  and  the  othe 
conAicUt  with  another  part  of  the  deed,  about  th 
meaning  of  which  there  is  no  doubt,  the  former  cod 
litruction  must  be  adopted  (a).  If  there  are  two  clause 
in  a  deed  so  totally  repugnant  to  each  other,  that  thei 
cannot  be  reconciled,  there,  unless  contrary  to  th 
apparent  general  intention,  the  first  shall  be  receive< 
and  the  latter  rejected  {&).  But  if  in  any  part  of  ai 
instrument  there  is  or  are  any  clause  or  words  evidently 
repugnant  to  the  other  parts  of  it,  and  to  the  genera 
intention  apparent  upon  the  whole  instrument,  sucl 
clause  or  words  will  be  rejected  (c).     2619. 

X.  So  far  as  the  apparent  intention  and  the  rulee  o 
law  will  admit,  the  construction  ought  to  bo  reason 
able  and  agreeable  to  the  common  understanding  o 
mankind  (li).  The  law  itself  does  not  cast  an  obliga 
tion  upon  a  i>erson,  unless  it  is  a  reasonable  one.  Bu 
if,  by  express  and  clear  and  unqualified  words,  hi 
engages  to  do  a  particular  act,  he  will  be  under  ai 
unqualified  liability  to  do  that  act,  however  unreason 
able  it  may  be;  for  verba  generaliter  dicta  generalite 
accipienda;  and  it  was  his  own  fault  that  he  enteret 
into  such  a  contract  Thus,  if  a  lessee  covenants  t 
repair,  and  keep  in  repair  the  demised  premises,  durinj 
the  term,  without  saying  "  damage  by  fire  excepted, 
he  must  rebuild  them,  if  burnt  down,  even  thoagl 
the  landlord  may  have  insured.  As,  however,  it  mus 
be  assumed  that  the  contracting  parties  were  reasonabl 
men,  and  intended  what  was  reasonable,  or  at  lea^ 
what   was  not  preposterous,   if  the  contract,  when  rt 

(a)  Hcrrieh  v.  mrbij,  L.  IL  I  (c)  4  Cniise  T.  32.  c.  19,  5  3. 
?.  C.  436.  t50.  9  Jarm.  b.  Byth.  by  Sweet,  86. 

(b)  2  Bl.  Com.  3H1  :  4  Craiee  (if)  2  BL  Com.  S79;  3  Prea.She 
T.  32,  c.  19,  g  a  ;  Burton,  $  512.  T.  2&3,  a. 
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ceived  according  to  the  letter  without  qualification,  g'g"JJ^' 
would  be  not  merely  an  unreasonable  one,  but  a  pre- 
posterous one,  words  may  be  interpolated,  so  as  to 
qualify  their  generality,  and  giv?  them  a  reasonable 
coQstmction,  unless  the  words  sought  to  be  iuterpolated 
would  be  clearly  inconsistent  with  the  language  of 
the  contract.  And  hence  if  a  landlord  covenants  to 
repair,  it  will  be  construed  to  mean  to  repair  on  notice, 
or  that  be  will  not  be  liable  to  an  action,  unless  he 
bare  notice  of  the  want  of  repair ;  for  otherwise  he 
would  be  in  this  preposterous  position, — if  he  came 
to  repair,  when  repair  was  not  needed,  he  would  be  a 
trespaaaer ;  if  be  did  not  come,  he  would  be  liable  to 
an  action  on  the  covenant,  if  repair  was  needed  (a). 
And  on  the  same  principle  a  grant  of  common  in  a 
manor  will  extend  to  commonable  places  only,  and 
not  to  gardens,  orchards,  etc  And  so  a  grant  of  a 
right  to  dig  for  metals,  will  not  confer  a  right  to 
dig  under  the  grantor's  house,  so  as  to  endanger  it  (&). 
3620. 

XI.  The   words  of  an   indenture   are   the   words   of  xi.  Ruieag 
either   party.     And   although   they  are   spoken  as  theut>«iii<i»u- 
words  of  the  one  party  only,  yet  they  are  not  his  words 
alone,  but  may  be  applied  to  the  other  party,  if  they 

more  properly  belong  to  him  {c).     S631. 

XII.  Subject  to  all  other  rules  of  exposition,  it  is  xi'-  wunin 

*'  _  r  '  omrtnied 

a  rule  that  a  deed   is   to   be  construed  most  strongly  ^^  . 
against  the  grantor,  covenantor,  or  active   party,  and  ^^,^j.. 
most  favourably  to  the  grantee,  covenantee,  or  person 
intended    to    be    benefited.       Verba    cartarum    fortius 
accipiuntur  contra  proferentem.     For,  the   principle   of 
self-interest  wilt  maJte  men  sufficiently  careful  not  to 

(a)  Wood!  lOth  ed.  48B,  488—  (6)  1  Pws.  8hep.  T.  87. 

Makim  v.  Walki»Mmf,  L.  B.  6  Bx.  (c)  1  Pies.  Sbep.  T.  G3. 

2d.  and  KDMrksoI  tiie  judges. 
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o'll'nli^'  prejudiet!  themselves  by  uaing  words  of  too  exteusive 
a  meaniiig.  And  those  who  bind  themselveB  by  deed 
would  always  adopt  ambiguous  expressions,  if  they 
were  afterwards  at  liberty  to  put  their  own  construc- 
tioD  on  them  (a).  And  although  this  applies  with 
more  force  to  a  deed  poll  than  to  an  indenture,  in 
which  the  words  are  deemed  the  words  of  both,  yet 
the  rule  applies  even  in  the  case  of  an  indenture  (b). 
2522. 
"!"■'«»'■  XIII.  No  averment  founded  on  parol  evidence,  which 
laJuu  tends  to  contradict,  or  vary,  or,  in  general,  even  to 
explain  a  written  agreement  concerning  lands,  shall  be 
admitted,  except  in  certain  cases  of  fraud,  accident,  or 
mistake  (c).  But  averments  founded  on  parol  evidence 
uf  collateral  facts  tending  to  support  or  expl^n  a  deed 
have  in  some  cases  been  admitted  ;  as  in  the  case  of  an 
averment  of  a  consideration  for  a  bargain  and  sale  (d). 
lu  the  case  of  an  ambiguitas  patens,  i.e.,  where  the 
words  themselves  prima  facie  import  an  ambiguity, 
no  parol  evidence  Ls  admissible  to  exptain  it.  But 
in  the  case  of  an  ambiguitas  latens,  i.e.,  where  there 
is  no  ambiguity  on  the  &ce  of  the  instrument,  but 
an  ambiguity  can  be  made  to  appear  firom  parol  evi- 
dence, there  parol  evidence  is  admissible  to  explain  as  well 
as  to  raise  it.  Thus,  if  it  appears  by  parol  evidence  that 
there  are  two  persons  or  things  of  the  same  name,  it  is 
allowable  to  adduce  parol  evidence  in  order  to  remove  the 
ambiguity,  by  showing  which  was  intended  (e).    And  parol 

(o)  a  Ul.  Com.  38U  i  i  Cruise  T.  (c)  4  Cniise  T.  3a,  c.  19.  §  46, 40, 

32,  c.  IS,  §  13  ;  1  Pres,  Shep.  T.  8S,  5(i ;  Burton,  §  60M. 
auil  D.  (81)  ;   Warde  v.  Warde,  16  (i)  i  Cruise  T.  32,  e.  19,  §  49. 

Bcav.  103.  (e)  4  Cruise  '!'.  32,  c.  19,  J  53— 

(*)  See  Burton.  § r.ll  ;  Co, Litt.  55 ;  Burtoii,  §  5U7 ;  Sugd,  Conciw 

36  a ;   Warde  v.   Warde,  16  Beav.  View,  116  ;  Best  on  Erid.  3rd  «d. 

103.     But  sec  2  BI.  Com.  380  ;  4  302—5 ;   OraiU  v.  Grant.  L.  B.  5 

Cruise  T.  33,  c.  19,  §   17  ;  1   Prea.  C.   P.  380  ;  Id.  (Ei.  Ch.)  727  ;  2 

Sbep.  T.  63,  Prob.  4;  M.  8. 
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evidence  b  admissible,  whether  in  the  case  of  &  deed  or  of  ^^"i-  ^■^*' 
s  will,  to  explain  the  situation  of  the  parties  or  the  state 
of  the  facts  at  the  time,  on  which  the  extent  of  the  ope- 
ration of  the  deed  or  will  must  frequently  depend  (a). 
2623. 

XIV.  Where  a  deed  cannot  operate  in  the  way  intended  Si^-J*"™^ 
by  the  parties,  it  will  be  construed  in  such  a  nianner  as  to  ^^^* 
operate,  in  some  other  way,  if  it  is  possible,  consistently  !|^t^ 
with  the  rules  of  law  and  the  general  intention  of  the 
parties.  Quando  quod  ago  non  valet  ut  ago,  valeat  quan- 
tum valere  potest  (6).  Thus,  a  deed,  which  was  intended 
to  operate  as  a  bat^;ain  and  sale,  but  was  void  for  want  of 
a  pecuniary  consideration,  has  been  held  to  operate  as  a 
conSnnation  (c).  And  so,  if  a  person  having  a  power  of 
appointment,  but  no  estate,  usee  the  language  of  convey- 
ance appropriate  to  the  transfer  of  estates,  and  not  the 
language  appropriate  to  the  exercise  of  hio  power,  it  will 
be  deemed  an  exercise  of  his  power  (d).  And  on  the  other 
hand,  the  words  "limit  and  appoint"  may  operate  by  way 
of  grant  (e).  So  the  word  "grant"  will  operate  as  a  con- 
firmation ;  and  the  word  "  confirm  "  may  in  some  cases 
operate  by  way  of  grant  or  release  (/).  Soaconveyance 
in  tlie  form  of  and  void  as  a  grant,  feoffment,  release, 
bargain  and  sale,  or  surrender,  may  Bometimes  take  effect 
as  a  covenant  to  stand  seised  (g).  So  a  feofiment  may 
be  construed  to  enure  as  a  surrender  (h).  And  where 
hereditaments  may  not  pass  by  way  of  surrender,  on 

(«)  B  Jarm.  &  Byth.  by  fiweel.  (c)  4  Cniwe  T.  n.  •:.  19,  J  34 ;  3 

K21:  Siigil.CoQciBeView,  115, 116;      Jann.  &  Bjth.  bj  Sweet,  591. 
Waierpark.v.  Ftnnfll,  7  H.  L,  Cm.  (d)  Btutan,  §  &oa. 

6W,  678,  6M.  (f)  2  Pns.  Shep,  T.  6U. 

(*)  4  Cruise  T.  32,  c.  la,  §  33  ;  1  (/)  3  Jarm.&Bjth.by  Sweet,B91. 

Pres.  Step.  T.  82, 87  ;  2  Pres.  Shep.  (j>  3  Jarm.  k  Byth.  by  Sweet, 

T.  308. 5U;  Burton.  5506;  4  Jami.  B70-  1;  2  Pre*.  Shep.  T.  614; 
ft  Bjtb.  by  Sweet,  106.  But  see  Watk.  Cuqt.  3rd  ed.  by  Prest.  192 
Co.  Lit(.  301  b;  JolHuen  v.  Onenttm,       199,  2(XI. 

L.  R,  4  Ei.  107;  Badddin/  y.  Bad-  (A)  Watk.  Conv,  3rd  ed.  by  Prest. 

4«Ug,  L.  R.  9  Cb.  D.  1 13.  IG7. 
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[II.  T.ia,  account  of  the  existence  of  an  intervening  estate,  if  il 
are  sufficient  words  in  the  deed,  it  may  enure  and  \ 
the  property  by  way  of  grant,  release,  etc.  (a),  i 
where  one  thing  is  intended  to  be  granted  for  anot 
so  as  to  operate  in  the  nature  of  an  exchange,  but 
things  cannot  pass  by  way  of  exchange,  they  may  y 
by  way  of  grant  (fc).  Again,  a  deed  purporting  to 
an  assignment  of  an  old  term,  may,  if  that  term  has 
any  accident  ceased,  even  operate  as  the  creation  o 
new  one  (c).  And  where  a  conveyance  would  have  s( 
effect,  but  not  all  the  effect  intended,  there,  to  the  ■ 
'  that  the  main  design  of  the  parties  may  be  accomplial 
the  estate  shall  pass  in  another  way  than  that  which  ' 
intended  {d).  26S4. 
.  When,  XV.  Where  a  deed  may  enure  in  different  ways. 
It  in  (fif-  person  to  whom  it  is  made  shall  have  his  election  in  wl 
way  to  take  it  (c).  Where  a  conveyance  by  the  comi 
law  and  one  by  the  Statute  of  Uses  concur,  that  by 
common  law  shall  be  preferred ;  and  therefore,  where 
lands  are  conveyed  by  bargain  and  sale,  and  also  by  U 
ment  to  the  bargainee  before  enrolment,  he  shall  takr 
the  feoffment,  unless  the  bargainor  incumbers  the  es 
between  the  execution  of  the  bargain  and  sale  and 
feoffment ;  for  in  that  case  the  bargainee  shall  be  in 
the  bargun  and  sate,  and  the  enrolment  shall  relate  b 
in  favour  of  the  bargainee  ( /).     2626. 

An  alienation  is  ibe  lease  or  grant  of  the  person  f 
whom  the  right  of  possession  passes,  and  the  confirma 
of  the  other  parties  till  their  interest  comes  into  poE 
sion ;  and  from  that  time  it  is  their  lease  or  grant,  and 
confirmation  of  the  other  person.  If  tenant  in  tail 
the  reveraioner  grant  a  rent  charge  in  fee,  it  shall  be  ta 

(a)  2  Prei.  Shep.  T.  308  ;  Watk.  (<i)  1  BDgd.  Pow.  414. 

Coht.  3rd  ed.  by  Prest  192.  (e)  4  Cmise  T.  32,  c.  19,  § 

(4)  2  pTfo.  Shep.  T.  297.  Pjw.  Shep.  T.  206. 

(O  t^ugd-  CondiM;  View,  481.  (/)  See  1  Cmise T. 32,  c  9, 
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to  be  the  grant  of  the  tenant  in  tail,  and  the  confirmation  ^;,|'j'-  J-J'- 
of  the  reversioner ;  hot  when  the  tenant  in  twl  dies  witb- 
unt  issue,  it  shall  be  taken  to  be  the  sole  grant  of  the 
reversioner  (a).     2626. 

XVI,  When  no  time  is  fixed  for  the  b^inning  of  an  xvi.  i;™- 
estate,  it  shall  begin  immediately  (i),     2627.  "'  "•  ■»"•■ 

XVn.  An  instrument,  of  whatever  kind  it  may  be,  must  xvtt.  Soni. 
receive  the  same  oonstrucbion  in  every  Court.    Whatever  f;.  e™y 
is  ita  true  meaning,  must  be  ite  meaning  everywhere  (c). 
2628. 

XVIII.  [A  deed  expressed  to  be  supplemental  to  a  xviii.  cou- 
previous  deed,  or  directed  to  be  read  as  an  annex  thereto,  »i|ipi<i- 
is  read  and  takes  efiect  as  if  indorsed  on,  or  as  if  it  con-  ^"^ 
tained  a  full  recital  of,  the  previous  deed  (d).']    2628a. 

II.   TAc  Conatructwn  of  particular  Exyresswns  in 
Deeds  (e). 

The  word  "begotten,"  extends  to  issue  bom  after  the  ^J5°^"ta" 
execution  of  the  deed  or  will,  and  the  words  "  to  be  be-  *'°e^'""-" 
gotten  "  extend  to  issue  bom  before  (/) ;  unless  both  these 
expressions  are  used,  in  which  case  each  has  its  proper 
signification  and  efficacy  {g).    2629. 

Where  an  act  is  to  be  done  within  a  certain  number  of  |^^™|JA 
days  "  from  "  a  particular  day,  the  day  named  is  excluded 
from  the  computation,  onless  there  are  special  grounds  for 
a  different  construction  {h).    2630. 

The  expression  "heir  female"  in  a  deed  is  deemed  to  '^'\*^ 
designate  such  person  as  would  be  heir  if  females  only 

(a)  1  Pres.  Shep.  T.  84.  other  ezprcwionii  is  uoticcd. 

(6)  1  Prei.  Shfp.  T.  108.  CO  6  Cruise  T.  38,  c.  10, 5  48 ;  2 

(e)  2  Sogd.  Pow.  182—3.  Hop.   Leg.  by   White,   16,   13 ;  2 
((f)  Sec  aUA.  44  k  46  Vict.  c.  41,  Jann.  Wills,  2iid  ed.  160.  162, 153  ; 

B.  3  in  Appendix.  Almack  v,  Horn,  I  Hum.J(  M.  SM). 

(f )  See   Ctnutmction  of  WJIIk,  (g)  Gahb  i.  PrauUrgatt,  I  K.  k. 
infn.  and  the  Index,  tit. "  WonU,"      J.  439. 

etc.,  ■•  to  certain  specific  hcad^  (*)  9  Jarm.  &  Bjtb.  by  Bweet, 

nnder  which  the  coDStroction  of      SIT. 
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^'  were  capable  of  being  heirs :  so  that  a  daughter  may  take 
by  that  designation,  though  in  consequence  of  the  exist- 
ence of  a  son,  she  is  not  very  heir — at  least  if  there  are 
words  showing  that  the  word  "heir"  is  not  used  in  the 
strict  tecboical  sense,  as  where  the  words  "now  living  " 
are  added  (a).    8631. 

The  ordinary-  meaning  of  the  word  "  insolvency  "  is  an 

,  incapacity  of  paying  one's  just  debts :  unless  restricted  by 

the  context,  it  is  not  limited  to  the  condition  of  one  who 

has  taken  the  benefit  of  an  Act  fur  the  relief  of  Insolvent 

Debtors  (6).    2632. 

It  has  been  held  that  the  word  "  London,"  when  used  in 
articles  of  agreempnt,  and  unexplained  by  express  words 
in  the  context,  is  to  be  understood  in  its  strict  and  primary 
sense  of  "the  City  of  London  ";  although,  in  its  popular  or 
colloquial  sense,  it  denotes  the  cities  of  London  and  West- 
minster, and  the  borough  of  Southwark,  and  the  adjacent 
streets  and  places ;  and  although,  judging  from  the  general 
scope  and  design  of  the  instrument,  it  was  intended  to  be 
understood  in  its  popular  or  colloquial  sense.  This  was 
decided  in  a  case  where  an  assistant  to  two  surgeon- 
dentists,  who  practised  in  Great  Russell  Street,  filooms- 
bury,  but  had  never  practised  in  the  City,  agreed  not  to 
practise  in  London,  or  in  any  of  the  towns  where  they  had 
been  practising,  without  their  pflnnission.  He  afterwards 
practised  in  Great  Kussell  Street,  and  yet  it  was  held  to 
be  no  breach  of  his  agreement  {c) !     2633. 

The  distinction  between  a  mine  and  a  quarry  is,  that  in 
mining  you  only  begin  on  the  surface,  and  by  means  of  a 
shaft  or  lateral  drift,  you  work  so  that  you  leave  a  roof 
overhead.  Whereas  in  quarrying,  you  remove  the  snrfece. 
A  mine,  in  its  general  sense,  is  that  out  of  which  some 

(a)  Chamheri  v.  TayU/r  2  My.  &      geridge'i  Tnttt.  1  Johns.  627. 
Cr.  376.  (c)  MaOait  t.  May.  13  M.  k,  W, 

(i)  Parker  T.  Boiiagr.  2  Cr.  H.k      611,    See  saprn.  pHr.  2i)13. 
B.  617  ;  l^Tyr,  &  Gr.  106  ;  Re  Mvig- 
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metal  substAnce  ia  dug  bj  means  of  sinking  shafts  o^^o'VIn*' 
making  driils,  but  in  its  strict  sense,  it  may  include  a 
place  out  of  which  any  other  substance  is  so  dug.  And 
minerals,  in  the  strict  sense,  may  mean  any  earthy 
substance  worked  by  means  of  a  mine  or  a  quarry,  or 
it  may  mean  some  metal  substance  bo  worked,  or  it  may 
mean  substances  dug  by  means  of  s  mine  as  distinguished 
from  a  quarry  (a).  It  will  be  taken  in  the  first  and 
most  comprehensive  sense  unless  there  is  something,  in 
the  context  or  in  the  nature  of  the  transaction,  to  induce 
the  Court  to  give  it  a  more  limited  meaning  (J).     2634. 

Ordinarily  and  prim&  facie,  a  month,  in  a  contract  at  "ttontii.- 
law,  means  a  lunar  month,  except  it  be   a  mercantile 
contract,  when  it  means  a  calendar  month  (c).     2636. 

Where  a  fother  covenants,  that,  in  case  he  should  give  "PorUon." 
one  daughter,  on  her  marriage  or  otherwise,  a  greater 
portion  than  a  specified  sum  in  money  or  value,  his 
executors-  woald  pay  such  further  sum  as  would  make 
the  fortune  of  another  daughter  equal  to  the  fortune 
<^ven  to  the  first;  a  gift  of  a  life  interest  in  freehold 
and  leasehold  estate  made  to  the  first  is  an  additional 
portion  of  fortune  within  the  covenant.  But  the  gift  of 
furniture  is  not  (d).    2636. 

The  word  "  thirds"  is  not  confined  to  real  estate,  but  "Third*.- 
is  a  general  expression  which  may  signify  the  interest  of 
a  widow  in  any  property,  whether  real  or  personal,  of  her 
deceased  husband  (e).     2637. 

(a)aiWo/»(Mev,  IVainmaa.U  (<)  Sugd.  V.  4:  P.  litli  ed.  257  : 

M.  &  W.  M59 :  2  Exch.  800 ;  Dai-cill  Chit.  Cont.  8th  od.  BCK  ;  Bjlen  on 

t.Boper.S  Drewry  296,299— ;iOI:  BiUs,  8th  ed.  188. 

BAl  V.    WUtoK,  L.  R.  1  Ch.  Ap.  (rf)  EardUy  i.  Omeit.  10  Beav. 

Mi  ;  Hcsct  ».  OiU,  L.  R.  7  Ch.Ap.  572. 

"    »,  2  Johns. 
y&xtv.  0t»,L.  R.7Ch.Ap 
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Section  X. 
Of  EtUyppel. 
Till'  ^'<^      Estoppel  or  conclusion  is  the  being  stopped  or  del 
— — —  by  a  atstement  or  an  act  from  alleging  anything  coi 
to   that   which   such   statement   expresses   or   sue 
impoi-ts.     2K38. 
iff«ren(  Eatoppels  are  of  three  kinds :  by  matter  of  record 

as  a  fine  or  recovery  ;  by  deed ;  or  by  some  act,  en 
entry,  payment  or  acceptance  of  rent,  etc.  (a).     363 
A  person  claiming  an  estate  for  life  under  a  will 
is  inoperative  for  want  of  any  interest  in  the  testa 
estopped  from  disputing  the  title  of  those  who  cli 
remainder  under  the  same  wilL     And  the  like  esl 
also  exists  in  favour  of  those  who  claim  under  the 
and  against  those  who  claim   under  the  formei 
2640. 
ow  Moi>-       Estoppels  are  favoured  where  they  operate  in  su 
«^'^-      of  truth,  but  they  are  deemed  odious,  where  they  o] 

as  legal  traps  (c).    S641. 
j^^tT       An  estoppel  must  in  general  be  reciprocal,  that 

ought  to  bind  both  parties  {d).     &64S. 
^^^^n       Hence,  to  create  an  estoppel,  there  must  be  an  ai 
"*"'■       tion,  precise  and  certain  to  every  intent,  and  not 

by  way  of  argument  or  inference  («).     2643. 

?2jy        A  general  recital  does  not  work  an  estoppel.    Bui 

^i^^     indenture  contains  a  recital  of  a  particular  circunu 

oriTiia'  as  a  fact,  it  works  an  estoppel  or  conclusion,  tl 

it  stops  and    concludes    the    party  or   parties 

averment  it  is  from  averring  anything  contrary  tc 

recital     in    any    legal     proceedings     founded     on 

(a)  Co.   Liu.   352  a;   Dv.U  r.  Evid.  3rd  ed.  654—6. 

AtUy,  7  HnrL  4  Norm.  600.  (rf)  Co,  Utt  362  a :  2  Pw 

(S>  Board t.  Board,  L.  H, 9Q.  B.  T.  276.  n. 

40.  (n)  Co.  Lit!  363  b. 
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deed  (a).     But  in  some  caaes  of  mifltake,  relief  is  given  ^h't'^i^ 
in  equity  (A).    2644. 

Where  a  recit&l  is  intended  to  be  a  statement  which  whm» 

tAp|»l  by 

all  the  parties  to  the  deed  have  mutually  agreed  to  admit  ^J^^lf, 
as  true,  it  is  an  estoppel  upon  all.  But  when  it  is  intended  '*""'  ""'*" 
to  be  the  statement  of  one  party  only,  the  estoppel  is 
confined  to  that  party.  And  the  intention  is  to  be 
gathered  by  construing  the  instrument.  Thus,  where  in 
an  indenture  of  transfer  of  securities  firom  one  lender  to 
another,  there  was  a  recital  that  money  advanced  by  the 
transferror  was  owing,  and  a  covenant  to  the  same  effect, 
this  waa  held  to  be  the  statement  of  the  transferrer  alone ; 
so  that  the  transferree  was  not  precluded  by  it  from 
suing  on  the  covenant,  on  the  ground  that  no  money  was 
owing  to  the  transferror  (c).     2646. 

Where  a  distinct  statement  of  a  particular  &ct  is  made  Enoppai 
in  a  recital,  a  party  to  the  instrument  is  not  estopped  i""?^'"^ 
from  disputing  that  lact  in  an  action  by  another  party  to 
the  same  instrument,  not  founded  on  that  instrument,  and 
wholly  collateral  to  it ;  for  such  recital,  though  evidence 
of  the  fact,  is  not  conclusive  evidence ;  so  that  evidence 
of  the  circumstances  under  which  such  statement  was 
made,  is  receivable,  to  show  that  the  admiaaion  was 
inconsideiatfily  made,  and  is  not  entitled  to  weight  as 
a  proof  of  the  £u:t  which  it  is  used  to  establish  (d). 
2646. 

Privies  in  blood,  as  the  heir,  except  an  heir  in  tail ;  whom 

*  '  bomtd  by, 

privies  in  estate,  as  the  feoffee,  lessee,  etc. ;  privies  in  law,  J2ll'^™.| 
as  the  lord  by  escheat,  tenant  by  the  curtesy,  tenant  in  |^^' "" 

(b)  1  Free.  Shep.  T.  63 ;  *  CnuBe  <4)  Manual  of  Bq.  13th  ed.  tit.  1, 

T.  32,  c.  20,  5  24  ;  Burton,  §  331  ;  c  2. 

Co.Litt.3G3b;  OarptHtftrw.BnOer,  (o)   StrmghiUt.  Suck,  14  Ad.k 

8  M.  ft  W.  209  ;  Carter  v.  Carter,  E.  (N.  8.)  781. 

3   E.  ft  J.  617,  644—6  ;  fiyum  *.  (^  CarpeHtar  v.  BuUer,  8  M.  ft 

Sfath  Canal  Co.,  L.  R.  3  Ex.  209 ;  W.  209 ;  dtrttr  v.  (brter,  3  K.  ft  J. 

JSe  parU  Morgan,  I*  re  Simptcn,  617,  644 — 6. 
L.  B.  2  Cb.  D.  (Ap.)  72. 
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If  a  lease  is  made  by  indenture  by  a  peraon  who  at  the  JJ^V'Jio! 
time  had  no  interest  in  the  property,  but  that  fact  does  " 
not  appear  on  the  face  of  the  deed,  it  is  a  good  demise  by 
way  of  estoppel ;  and  a  reversion  in  the  lessor  by  estoppel 
is  thereby  created,  which  may  be  conveyed  to  another 
person.  And  if  a  lease  for  a  longer  tenn  is  afterwards 
made  to  the  lessor  by  the  real  owner,  the  first  lease  there- 
upon becomes  a  lease  in  interest;  the  estoppel  created  by 
the  first  lease  being  fed  by  the  interest  created  by  the 
second  lease  of  the  real  owner  (a).  But  if  a  deed  operates 
to  any  extent  actually  to  pass  an  interest  from  the  lessor, 
it  shall  not  afterwards  operate  by  estoppel,  though  the 
interest  purported  to  be  granted  be  really  greater  than 
the  lessor  at  that  time  had  power  to  grant :  as  if  A.,  lessee 
for  the  life  of  B.,  makes  a  lease  for  years  by  indenture, 
and  afterwards  purchases  the  reversion  in  fee,  and  then 
B.  dies,  A.  shall  avoid  his  own  lease,  though  the  years 
expressed  in  the  lease  be  not  expired  (&).     2648. 

A  deed  poll  cannot  create  an  estoppel  in  point  of  estate.  ^'''"iJ'*^ 
But  if  a  deed  poll  of  A.  recites  that  A.  by  bond  did,  etc., 
A.  cannot  say  that  there  is  not  any  such  bond  (c).  S649. 

The  doctrine  of  estoppel  does  not  prevent  a  deed  from  J)^„J 
being  impeachable  for  fraud  or  illegality  (d).    S660. 


Section  XI. 
0/  Cancelling  Deede. 

To  cancel  a  deed,  it  may  either  be  delivered  up  for  J^'J'Jn"' 
that  purpose  to  the  party  who  is  bound  by  it,  and  can-  j^^^^ 
celled  by  him  accordingly,  by  tearing  off  the  seals  or  ™"""w- 
othcrwise  defacing  it,  or  the  person  who  has  the  deed 
may  cancel  it  by  agreement  with  the  other  party  (e).     If 

(a)  i^TgeoHY.  Wifigfield,UU.      Co.  Litt.  4S  a;  BortOD,  §  650;  1 
&  W.  2M;  Co.  Lilt.  47  b  ;  a  Ptm.       Pkb.  Shep.  T.  63. 
Sbep.  T.  53,  320,  321 ;  1  Jarm.  *  (e)  1  Prei.  Sbep.  T.  S3. 

B;tii.  bf  Sweet,  122, 123,  126;  Bur-  (d)  Broom's  Com.  2Dd  ed.  283. 

ton,  i  8S0.  It)  2  BL  Com.  SOB  ;  1  Cniae  T, 

(fr)  4  Cruise  T.  32,  c.  19,  $  G8;      32,  c.  26,  J  18. 

VOL.   II,  0 
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TITLE  XIII. 

OF   AUEKATION  BY  HATTER  OP   BECOfiD  (a). 

AiisUBlHCES   by  matter  of  record  are   auch   as  do  nut  pr,  ii 
entirely   depend  on  the  act  or  consent  of  the   parties 
themselves,  but  the  sanction  of  a  Court  of  record  is 
called  in  to  substantiate,  preserve,  and  be  a  perpetual 
te8tJm(my  of  the  transfer  of  property,  or  of  its  establisb- 
meot,  when  already  transferred.    Of  this  nature  are, 
I.  Private  Acts  of  Parliament. 
II.  Royal  Qrant«. 

III.  Fines. 

IV.  Conunon  recoveries.    2663. 


OF  PBIVATE  ACTS  AND  KOVAL  GBANT8. 

I.  0/ Private  Acts. 

Pbivate  Acts  are  frequently  resorted  to  as  a  mode  of  ft.  iilt.is, 
assurance,  in  cases  where  the  object  of  parties  can  be  — 

effected  in  no  other  way :  as  to  unfetter  an  estate,  to  *"  "-^ 
give  its  tenant  reasonable  powers,  or  to  assure  it  to  a 
purchaser  gainst  the  remote  or  latent  claims  of  persons 
under  1«^  disability  (a).    2S64. 

Acts  of  this  kind  are  not  passed  without  great  care  to  cue  uiwn 
avoid  any  injustice.  Nothing  is  done  without  the  consent  J'^JJ™™' 
expressly  given,  of  all  parties  in  being  and  capable  of  J^^^^*- 
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I.T.13,  consent,  who  have  the  remotest  interest  in  the  raatb 

— "  unksB  such  consent  appears  to  be  perversely  and  wi 

out  any  reason  withheld.     And  an  equivalent  in  mon 

or   other  property   is  usually   settled   upon  infants, 

persons  not  in  esse,  or  not  of  capacity  to  act  for  the 

selves,  who  ire  ta  be  concluded  by  the  Act.     And 

general  saving  is  constantly  added,  at  the  close  of  t 

Act,  of  the  light  and  interest  of  all  persona  whalsoev 

except  those  whose  consent  is  so  given  or  purchased,  a 

who  are   therein   particularly   named ;    though  even 

such  saving  is  omitted,  the  Act  wiU  bind  none  but  t 

parties  (a).    2666. 

in  A  law  thus  made,  though  it  binds  all  parties  to  t 

«"»"  Acts,  is  yet  looked  upon  rather  as  a  private  conveyan' 

uc-     than  as  the  solemn  act  of  the  legislature  (6).    Het 

cK-     private  Acts  are  construed  in  the  same  manner  as  c( 

veyances  that  derive  their  eSect  from  the  common  law  ( 

S666. 

>^-       The  title,  marginal  notes,  and  punctuation  of  an  A 

^    of  Parliament  form  no  part  of  it,  and  on  principle 

appears  doubtful  how  far  even  the  title  ought  to  be  tak< 

into  consideration  in  the  construction  of  it  {d).     2667. 

If  two  sections  of  an  Act  are  absolutely  repugnai 

the  last  shall  prevail  («).     2668. 

'  Before  the  stat.  33  Geo.  3,  c.  13,  an  Act  took  effect  fro 

(a)  2  Bl.  Com.  345  ;  5  Cruiiie  T.      addition  to  the  Act,  and  are  eit! 
33.  529  ;  Burton,  §482—3.  nottheworkof  thedraftaman.or 

(b)  2  Bl.  Cam.316.  towed  to  remain  without  an;  Tegi 
(r)  5  Cruise  T.  33,  §  39.  to  subiequent  alteratione.  It 
(^d)  Att.- Gen.  V,  Lord  Weymmth.      diagraceful   that  such  appenda 

Ambl.  22;  Hunler  t.  NneioUi,  I  shoaldexist.  Thatanynseshoald 

Mac. J; U. )i61 ;  Wmri,3..m  Claydon  made  of  them  for  interpntiDg  i 

T.  Green,  I..  R.  3  C.  P.  622.    In  Re  Act  would  be  highly  objectional 

VenoHr't  Battled EttaUt,'L.¥..2C'b,  until  the; are  properljfrained  i 

D.  626.  Jetiel,  M.  R.,  ezpresaed  an  revised.     But  see  Sitto»  t.  Stitt 

opinion   that  the   maiginal  notes  L,  R.  22  Ch.  D.  (Ap.)  613,  wh 

form  partof  the  Act.  Theydoinone  Jeuel.  M.  R,,  reTersed  thie  dicti 

sense,  that  they  are  attached  to  it.  («)  Keating.  J.,  in  H'nnrf  i.RU 

ButlhejareoftcnamostmiBleading  L.  R.  3  C.  P.  27. 
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the  first  day  of  the  sessioD  in  which  it  was  passed  (a),  "^l!"!;''' 
But,  by  that  statute,  private  as  well  as  public  Acts  com-  ^^,^„. 
mence  their  operation  (unlees  it  be  otherwise  provided)  """''" 
from  the  Ume  of  the  Royal  assent  being  given  (b).    2S68. 

An  Act  has  no  retrospective  operation,  unless  an  in-  «"«•?«■ 
tention   that   it  should  so    operate    is    clear  from   the  '™'- 
language  used  (c).     2660. 

Acts  of  Parliament  of  a  local   or   private  nature,   ifwi>e»i<>id. 
contrary   to  reason,   or  grounded   on   a  false  statement 
or  recital  in  the  preamble,    or  obtained  by  fraudulent 
suggestions  have  been  held  to  be  void  {d).    2661. 

II.  O/Ro'jal  Grants. 

These  are  contuned  in  charters  or  letters  patent  (liters 
patentee),  that  is,  open  letters  {e).     2662. 

1,  A  grant  made  by  the  Sovereign,  at  the  suit  of  the 
grantee,  is  taken  most  beneficially  for  the  Crown,  and 
against  the  party :  whereas  the  grant  of  a  subject  is 
construed  most  strongly  against  the  grantor.  Where- 
fore, it  is  usual  to  insert  in  the  royal  grants,  that  they 
are  made  not  at  the  suit  of  the  grantee,  but  "  ex  speciali 
gratia,  certa  scientia,  et  mero  motu  regince";  and  then 
they  have  a  more  liberal  construction.  2.  A  subject's 
grant  shall  be  construed  to  include  many  things  besides 
what  are  expressed,  if  necessary  for  the  operation  of  the 
grant.  But  a  royal  grant  shall  only  enure  to  that  which 
ia  precisely  expressed  in  the  grant.  3.  When  it  appears, 
from  the  face  of  the  grant,  that  the  Sovereign  is  mistaken, 
or  deceived,  either  in  matter  of  fact  or  matter  of  law,  as 

(a)  1  Jarin,  k.  Byth.  by  Sivect,  4BK.    Aa  to  the  conree  of  procecd- 

'H.  in^  with  respect  to  the  making  out 

(fr)  Burton,  §  485.  of  a  grant  by  letters  pal«Dt,  see  I 

(c)  Etlit  V.  IffeOirmiei,  L.  R.  4  Rteph.  Com.  C96.  And  as  to  the 
Q.  B.  2T4.  sabject-matterof  royal  (;ranta,fieel 

(d)  Barton,  §  *82  ;  2  Bl.  Com.  Bteph.  Com.  598—9,  and  SUmp's 
341;.  Index    to    the  Statute   Law,    tit. 

(.e)  2  Bl.  Com.  346 ;  Barton,  §       "  Crown  Lands,"  etc. 
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■  ^■"'  in  case  of  false  suggestion,  misinformation,  or  misrec 
of  fonner  grants  ;  or  if  hU  own  title  to  the  thing  grai 
is  different  from  what  he  supposes ;  or  if  the  granl 
informal;  or  if  he  grants  an  estate  contrary  to 
rules  of  law ;  in  any  of  these  cases  the  grant  is  absolul 
void  (a).  And  to  prevent  the  Sovereign  from  bf 
deceived  with  regard  to  the  value  of  tlie  estate  gran 
it  is  particularly  provided  by  the  stat.  1  Hen.  4,  c.  6,  t 
no  grant  of  his  shall  be  good,  unless,  in  the  grant 
petition  for  them,  express  mention  be  made  of  the  i 
value  of  the  lands  (b).    2663. 

(a)  2  Bi.  Com.  3*7;    see  Atl.-  386—7. 

ff(w,  T,  Ihrflmr  Hi-tpital,  17  Beftv.  (*>  2  BI.  Com.  348. 
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CHAPTER  II. 

OF  FINES. 

Section  I. 
Of  Fines  f/ewrulli/. 
A  HNE  (finis)  was  an  amicable  composition  or  agreement  ^,,"]-7  ]^ 
wd  termination    of   a   suit,  cither  actual  or  fictitious,        . . — 
whereby  the  lands  which  formed  the  subject  of  such  suit "  "'"■■ 
were  acknowledged  to  be,  and  thereby  became,  the  pro- 
perty of  one  of  the  parties  to  whom  the  fine  was  levied. 
In  itfi  origin  it  wau  founded  on  an  actual  suit,  commenced 
at  law  for  recovery  of  the  possession  of  land  or  other 
hereditaments;  and  the  possession  thus  gained  by  .such 
i»mpo8ition  was  found  to  be  so  sure  and  effectual,  that 
fictitious  actions  were  commenced,  for  the  sake  of  ob- 
lainiDg  the  same  security  (a).    2664. 

The  mode  of  levying  a  fine  was  this : — 1.  The  party  to  Mode  of 
whom  the  land  was  to  be  conveyed  or  assured  commenced  """■ 
sn  action  against  the  other,  generally  an  action  of  cove- 
nant, by  suing'  out  a  writ  of  pnecipe,  called  a  writ  of 
covenant,  the  foundation  of  which  was  a  supposed  agree- 
ment or  covenant  that  the  one  should  convey  the  lands 
to  the  other,  on  the  breach  of  which  agreement  the  action 
was  brought.  2.  A  licentia  concordandi,  or  leave  to  com- 
promi«e  the  suit,  was  then  obtained  from  the  Court.  8. 
Next  came  the  concord  or  agreement  itself,  which  was 
nsoally  an  acknowledgment  from  the  deforciants,  or  those 
who  kept  the  other  out  of  possession,  that  the  lands  in 

(a)  2  Bl.  Com.  34», 
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^p^!"-^!!''  question  were  the  right  of  the  complainant.  And  from 
■  this  acknowledgment  or  recognition  of  right,  the  party 
levying  the  fine  wae  called  the  cognisor,  and  he  to  whom 
it  was  levied  the  cogniaee  (a).  4.  The  next  part  was  Uie 
note  of  the  fine,  which  was  only  an  abstract  of  the  writ 
of  covenant  and  the  concord,  naming  the  parties,  the 
parcels  of  land,  and  the  agreement.  This  was  to  be  en- 
rolled of  record  in  the  proper  office,  by  direction  of  the 
stat.  5  Hen.  4,  c  14-.  5.  Tlie  fifth  part  was  the  foot  of 
the  fine  or  conclusion  of  it,  which  includes  the  whole 
matter,  reciting  the  parties,  day,  year,  and  place,  and 
before  whom  it  was  acknowledged  or  levied.  Of  this 
there  were  indentures  made  or  engrossed  at  the  chiro- 
grapher's  office,  and  delivered  to  the  cognisor  and  cc^- 
nisee  (b).     S666. 

Aiidition&i        By  the  above  proceedings  a  fine  was  complete  at  the 

''"'tVu'^  common  law.  But,  by  several  statutes,  still  more  forms 
were  superadded.  It  is  only  necessary  to  mention  that 
fay  the  statutes  5  Hen.  i,  c.  14,  and  23  Eliz.  c.  3,  all  the 
proceedings  on  fines  were  to  be  enrolled  of  record  in  the 
Court  of  Common  Pleas.  And  by  the  statutes  1  Rich.  3, 
c.  7,  4  Hen.  7,  c.  24,  and  31  Eliz.  c  2,  fines  were  to  be 
openly  read  and  proclaimed  in  Court,  once  in  the  term 
in  which  they  were  made,  and  once  in  each  of  the  three 
succeeding  terms ;  and  these  proclamations  were  to  be 
indorsed  on  the  record  (c).    2666. 

PLiinmnt  Fines  are  of  four  kinds :  1.  A  fine  sur  cognizance  de 
droit  come  ceo  que  il  ad  de  son  done,  or  a  fine  upon  ac- 
knowledgment of  the  right  of  the  cognisee,  as  that  which 
he  hath  of  the  gift  of  the  cognisor.  This  is  the  beet  and 
most  usual  kind  of  fine.  It  acknowledged  a  former  gift 
or  feofiinent  in  possession  to  have  been  made  by  him  to 
the  plaintifi*,  and  thereby  it  virtually  conveyed  an  est&te, 

(d)  2  Bl.  Cum.  350.  (r)  2  Bl.  Com.  352. 

(*)  2  Bl.  Coin.  360—1. 
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either  of  inheritance  or  at  least  of  an  absolute  freehold,  ci"^  Ji'' 
and  gave  the  cognisee  a  seisin  in  law  without  any  actual  '     ' 

lively,  and  is  therefore  called  a  line  executed,  whereas 
the  others  are  but  executory.  2.  A  fine  sur  cognizance 
de  droit  tontum,  or  upon  acknowledgment  of  the  right 
merely,  not  with  the  circumstance  of  a  preceding  gift. 
This  waa  commoaly  used  to  pass  a  reversionary  interest 
which  was  in  the  cognisor.  For  of  such  reversions  there 
could  be  no  feoffment  or  donation  with  livery  supposed, 
as  the  possession,  during  the  particular  estate,  belonged 
to  a  third  peisou.  3.  A  fine  sur  concessit  is  where  the 
cognisor  granted  to  the  cognisee  an  estate  de  novo, 
usually  for  life  or  years,  by  way  of  supposed  composition. 
And  in  this  case  there  might  be  a  reservation  of  a  rent 
or  the  like ;  for  it  operated  as  a  new  grant.  4.  A  fine 
sur  done  grant  et  render  is  a  double  fine,  comprehending 
the  fine  sur  cogaizaDce  de  droit  come  ceo,  etc.,  and  the 
fine  sur  concessit;  the  cognisee,  after  the  right  is  ac- 
knowledged to  be  in  him,  granting  it  back  again,  or 
rendering  to  the  cc^nisor  or  to  a  stranger  some  other 
estate  in  the  premises  (a).    2667. 

By  the  stat  3  &  4  Will.  4,  c.  74,  a  2,  fines  are  abolished.  AMfu™  or 
3568.  "* 

By  9.  5  of  the  same  statute,  the  fines  or  common  reco-  fiu  or  re- 
veries which  at  any  time  before  the  passing  of  the  Act  ^^^ 
may  have  been  levied  or  suffered  in  certain  unlawful  or 
unauthorised  courts  shall  not  be  invalid  in  consequence 
of  their  having  been  levied  or  suffered  therein.     3569. 

By  s.  7  of  the  same  statute,  errors  in  fines  are  rectified  ^^°*' 
in  certain  cases  without  amendment    2570.  ''"™- 

By  the  stat.  11  &  12  Vict  c.  70,8.  1,  after  reciting  that  EndoMot 
notwithstanding  all  fines  levied  in  the  Court  of  Common  "<™- 
Pleas  at  Westminster  were   levied  with  proclamations, 
yet  unnecessary  trouble  and  expense  were  occasionally 
(a)  2  Bl.  Com.  362—3. 
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ch'"*i'"'  incurred  by  parties  being  required  to  procure  evidence  of 
sucb  proclamations  having  been  in  fact  made,  it  is  enacted 
that  "all  fines  heretofore  levied  in  the  scud  Cottrt  of 
Common  Pleas,  shall  be  conclusively  deemed  to  have 
been  levied  with  proclamations."  But  by  s.  3,  it  is  pro- 
vided, that  "  this  Act  shall  not  exteod  to  any  fine  hereto- 
fore levied  of  or  concerning  any  laoda,  tenements,  or 
hereditaments  which  at  the  time  of  the  passing  of  this 
Act  shall  be  actually  possessed  or  enjoyed  by  any  person 
or  persons  under  a  title  adverse  to  or  inconsisteDt  with 
the  operation  of  such  fine  if  levied  with  proclamations, 
but  in  all  such  cases  it  shall  be  necessary  for  all  partdee 
alleging  that  such  fine  was  levied  with  proclamations  to 
prove  such  allegation  in  the  same  manner  as  if  this  Act 
had  not  been  made."  2671. 
N««i«'"  By  the  stat,  5  Vict.  seas.  2,  c  32,  intituled  "  An  Act 

fli^i?*"    ''^'^  better  recording  Fines  and  Recoveries  in  Wales  and 
ci^.i™''    Cheshire,"  fines  in  the  abolished  Courts  of  those  districts 
are   made    good,    notwithstanding   certain    neglects   or 
omissions  in  regard  to  them.     S673. 


Section  II. 
Of  the  Operation  of  Fines. 
pr.iii.  T.13,      It  is  scarcely  necessary  to  observe  to  the  legal  reader, 
— —--'-  or,  at  least,  to  the  practitioner,  that,  although  fines  and 
o(Si«sul>.    recoveries  were  abolished  many  years  ago,  an  accurate 
knowledge    of   the   operation   of  those  assurances  will 
still  be  of  the  greatest  practical  importance,  since   the 
Act  for  their  abolition  does  not  set  aside  the  force  and 
effect  of  those  levied  or  suffered  before  the  year  1834, 
thousands  of  which   will   therefore  continue  most  ma- 
terially to  affect  the  title  to  real  property  in  this  country. 
Such  being  the  case,  an  attempt  will  here  be  made  to 
give  a   succinct,   yet    accurate,    well-defined,   and   per* 

n,s,t,.,.dDi.  Google 
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Bpicuoua  view  of  that  subject,  which,  in  our  standard  ^H.'"■^■^^ 
text-books,  occupies  a  considerable  space,  and  is  involved  ~~ 
in  much  intricacy,  obscurity,  and  real  or  apparent  dis- 
crepancy.    S&73. 

A  fine  was  completed   when   the   concord  was   duly  JJ^'^.J,!'" 
acknowledged  (a),  and  it  began  to  operate  from  the^^"'' 
return-day  of  the  writ  of  covenant  on  which  it  was "'"" 
levied,  which  was  usually  the  first  day  of  the  term  in 
which  it  was  recorded  (b).     2674. 

A  fine  sur  cognizance  de  droit  come  ceo,  etc.,  with-  i^JH^^*" 
out  any  qualification  in  the  concord  or  elsewhere,  passed 
a  fee  simple,  without  the  word  "heira"  (c).  But  it 
might  be  so  qualified  by  express  words  in  the  concoi'd, 
or  even  in  some  other  deed  connected  with  it,  as  to  pass 
an  estate  in  tail  or  for  life  (<Q.     S676. 

Fines  of  this  sort  vary  in  their  efficacy,  according  to  '•v**'^^ 
tiie  ceremonies  observed  in  completing  them,  the  legal  "^^ 
character  of  the  parties,  and  the  conduct  of  the  other 
persons  whose  rights  were  affected  by   them.     And   it 
would  seem  that  they  might  operate  in  the  following 
ways:—  SG76. 

I.  By  way  of  omclusion  or  estoppel  Mod«  of 

II.  As  an   ordinary   conveyance,    by   way   of   grant, 
release,  surrender,  or  confirmation. 

III.  As  an  extinguishment  of  a  right  of  entry  or  action. 
lY.  As  an  extinguishment  of  a  power  appendant  or 

in  gross. 

y.  As  a  revocation  of  a  devise. 

VL  As  a  coQve3'ance  of  the    estate    of  a   married 
woman,  or  as  an  extinguishment  of  her  dower. 

VIL  As  a  bar  to  the  heirs  in  tail  of  the  cognizor. 

Till.  As   an    instantaneous    bar    of   contingent    re- 
mainders. 

(a)  5Cni.  Dig,tit.35,c.2,571.  (c)  5  Cru,  Dig.tit.  35,c.3,$13; 

(fr>  6  Cm..!  Dig. .tit,  36.  e.  2,  §       1  Prest,  Conv.  202. 
73—77  t<0  Id.  §  U  ;  infrn,  par.  2r.(t3. 
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^""'J^'      ^^'  -^^  *  simple   cJevestinent,    without    causing   any 
bar  in  case  of  non-claim. 

X.  As  a  forfeiture. 

XI.  Both  as  a  devestment,  and  as  a  bar  in  case  of 
non-claim. 

XII.  As  a  discontinuance,  without  causing  any  bar  in 
case  of  non-claim. 

XIII.  Both  an  a  diHcontinuaace,  and  as  a  bar  in  case 
of  non-claim. 

XIV.  As  a  bar  in  case  of  non-claim,  without  causing 
a  devestment  or  discontinuance.    2677. 

I.  Conclusion  or  Estoppel. 
Aiitw«to|»      Unless  levied  by  a   married   woman   alone,  as  such, 
a  fine,  whether  it  were  levied  with  proclamations  accord- 
ing to  the  statute  or  not,  operates  by  estoppel,  that  is, 
it  estops  or  prevents  the  parties,  whether  cognizors  or 
tnd  their      cogoizees,  and  their  privies  in  blood  and  estate,  bo  far 
Irioaiiina     as  they  claim  the  same  interest  by  the  same  title,  from 
averring  or  proving  anything  contrary  to  the  fine.     And 
privies  in  blood  and  estate  include  those  persons  who, 
in  order  to  make  title  to  the  estate,  must  claim  im- 
mediately through  or  under  the  parties  themselves,  as 
heirs  general  to  them,  and  also  those  who  claim  deriva- 
tively through  or  under  such  persons  as  heirs  general 
•i"iu><'r     to  them.     A  fine  likewise  operates  by  estoppel  as  against 
.leiiHn.  rtc.  vendees  or  devisees  of  the  parties  to  it,  or  of  their 
privies  in  blood  and  estate,  claiming  under  instruments 
taking  effect  subsequently  to  the  fine,  and  those  claim- 
ingthrough  or  under  such  vendees  or  devisees,  in  privity  of 
blood  and  estate,  or  as  derivative  vendees  or  devisees  (a). 
2678. 
tiiiutnition       To  illustrate  what  is  meant  by  privity  of  blood  and 
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estate,  in  referance  to  the  doctrine  of  estoppel,  we  may  ^H.'"J!-i' 
observe,  that,  if  the  father  disseised  the  grand&ther  of  ofprirityio 
lands  of  which  the  latter  was  seised  in  fee  simple,  and  ^^hu."^ 
then  levied  afine  of  the  land,  and  then  the  grandfather  died 
and  afterwards  the  father  died,  the  grandson  was  barred 
by  the  fine  ;    bat,  if  the  father  had  not  survived  the 
grandfather,  the  grandson  would  not  have  been  bound  (a), 
because  the  grandson  would  then  have  claimed  as  heir 
to  the  grandfather,  and  not  as  heir  bo  the  father.     3679. 

A  fine  had  the  operation  above  mentioned  even  when  J^^ 
none  of  the  parties  had  any  interest  in  the  lands  at  the  ^^^™ 
time  of  levying  the  fine,  and  where  it  was  consequently 
void  as  to  strangers  (b).     2680. 

Even  if  a  femme  covert  levied  a  fine  of  her  estate,  but  JJ^^^' 
as  a  femme  sole,  the  fine,  unless  avoided  by  the  husband,  •™™'- 
bound  her  and  her  heirs,  because  she  and  they  were 
estopped  from  claiming  anything  in  the  lands,  and  could 
not  be  admitted  to  aver  that  she  was  a  married  woman, 
that  being  contrary  to  the  record.  But  her  husband 
might  enter  and  defeat  such  fine,  either  during  the 
coverture  to  restore  himself  to  the  treehold,  which  be 
held  in  right  of  his  wife,  or  after  her  death  to  restore 
himself  to  his  tenancy  by  the  curtesy  (c).  But  if  she 
levied  the  fine  alone,  as  a  married  woman,  it  was  void, 
or  at  least  might  be  avoided,  even  by  the  wife  or  her 
heir«  (d).    S681. 

The  issue  in  tail  cannot  be  bound  by  estoppel,  so  as  atatiiBi  u 

'  ■galnntlM 

to  prevent  them  from  asserting  their  right  to  the  estate,  i"iwinuu. 
because  they  do  not  claim  from  their  immediate  an- 
cestor, but  per  formam  doni  (e).     It  has  been  decided, 
however,   that,   where    the   issue   in   tail  levied  a  fine, 

(•)  Pre*.  Shep.  T.  21.  Pres.  Shep.  T.  7. 

(*)  6Cni.  Dig.  tit.  35, c.  5.  S3S,  (i)BCru.Dig,c.  5,  §13;  1  Prest. 

asd  e.  12.  §  li.  7  :  Pres.  Shep.  T.  Coqt.  265. 

«,  1*:  Bort.  Comp.  ^  Itt.  83.  (O  B  Cm.  Bip.  tit.3«.  c.  2.  ^57; 

ie)  S  Ctu.  Dig.  til.  35,  c.  S,  i  11;  Free.  Sliep.  T.  11. 
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?il"'Z'J!''  without  proclamations,  in  his  anceBtor's  Hfetime,  the 
lino  so  far  operated  by  estoppel,  as  against  himself,  and 
those  claiming  through  him  as  heirs  in  tail,  as  that, 
by  force  of  the  statute  27  £dw.  1,  c.  1  (De  finibus 
levatis),  it  prevented  them  from  averring  quod  partes 
finia  nihil  habuerunt ;  and  that  as  soon  as  the  issue  in 
tail  succeeded  to  the  estate,  the  interest  which  then 
existed  fed  the  estoppel  (a).  8682. 
opmfouof  The  operation  of  a  fine,  whether  it  enures  by  way 
bejuiii-  of  estoppel  only  or  not,  may  be  qualified  by  another 
assurance  so  connected  with  it  that  both  form  parts  of 
one  and  the  same  transaction ;  so  that  the  fine,  though 
of  itself  acknowledging  the  existence  of  an  absolute  fee 
simple  in  the  cognizee,  may  be  rendered  subservient  to 
the  particular  uses  of  such  assurance,  and  to  the  inten- 
tion of  the  parties  (b).  Hence,  if  A.  enfeoffed  B.  of 
certain  land  in  fee,  rendering  rent,  with  a  condition  of 
re-entry  for  non-payment,  and,  by  indenture  covenanted 
to  levy  a  fine  of  the  same  laud  to  the  uses  and  condi- 
tions in  the  deed  of  feofiment,  the  rent  and  condition 
were  not   extinguished  by   the   fine,  but  remained  (c). 


II.  An  Ordinary  Conveyance. 

A.  fine,  whether  with  or  without  proclamations,  might 
be  employed  to  effect  the  same  purposes  as  those  which 
are  accomplished  under  the  same  or  other  circumstances 
by  an  ordinary  conveyance,  by  way  of  grant,  relesae, 
surrender,  or  confirmation.     2684. 

Thus,  a  fine  levied  by  one  joint  tenant  to  his  com- 
panion operated  as  a  release ;    for,  each  joint   tenant 


(n)  Dee  6.   Th«mat  v.   Jojia,  1       VI. ;  nnd  eee  Tyrrdl  *.  Mar$K,  9 
Twyr.  G06  ;  see  infra,  XII.  Sing.  31  ;  8.  C,  10  Moore  SOS. 

(»)  Bee  Co.  Utt.  S48  b,  n.  (1),         («)  P>«*-  Shep.  1. 36. 
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the  cognizor  being  estopped  by  tbe  fine  from  claiming  ^;,"''^'^' 

any  estate  in  the  land,  the  aeisin  per  tout,  which  the 

other  bad  before  the  fine,  became  freed  from  the  parti- 
cipation therein  of  tbe  cognizor,  )jo  that  tbe  other  be- 
came   tbencefortli  seiaed   per   tout  aimply,  just  as    he 
would  have  been   had  the  cognizor  died   before  bim. 
And  if  one  coparcener  in  tail  levied  a  fine  to  another  J^"^ 
coparcener,  it  operated  as  a  grant.     And  if  a  tenant  in  S^^^^u 
tail  made  a  bargain  and  sale  in  fee,  and  then  levied  a  ^'^^^ 
fine  to  the  bargainee,  the  fine  operated  as  a  confimia-  t^^^lji^t. 
tion  of  the  estate  which  passed  by  the  bargain  and  sale.  ooDflnDft. 
So,  if  a  tenant  in  tail  made  a  lease  not  warranted  by 
the  statute,  confessed  a  judgment,  made  a  mortgage,  or 
incumbered  his  estate  in  any  other  manner,  and  after- 
wards levied  a  fine  with  proclamation,  it  operated  as  a 
confirmation  of  all  bia  prjor  charges  and  incumbrances  (a), 
because,  by  barring  the  estate  tail,  it  deprived  the  issue 
in  tail  of  that  right  to  avoid  the  estate  passed  by  the    - 
bargun  and  sale,  or  the  charges  and  incumbrances,  which 
the  issue  would  otherwise  have  had.     2686. 

A  fine  which  could  only  operate  by  estoppel  at  first,  f[|^'iJSI^'" 
might,  in  some  cases,  at  length  take  effect  as  a  convey-  ^f^^£^ 
ance.     Thus,  if  a  fine  was  levied  of  an  executory  interest,  ^T*^"' 
whether  contingent  or  not,  or  even  of  a  mere  expectancy  i«iMor 
of  an  estate  in  fee,  it  operated  at  first  by  estoppel  only ;  ""^?J^ 
it  did  not  actually  transfer  the  intereat  or  expectancy ;  '^^■ 
nor  had  it  any  other  present  effect  than  that  of  indirectly 
binding  the  interest  or  expectancy,  so  as  to  preserve  it 
for  the  cognizee,  by  estopping  or  preventing  the  cognizor 
from  contradicting  what  he  had  done,  by  any  attempt 
to  diE^Kise  of  or  affect  it  in  any  other  way.    But  as 
soon  as  the  interest  or  expectancy  became  a  vested 
interest  in  the  cognizor,  the  fine  operated  as  a  con- 

(a)  See  6  Ciu.  Dig.  tit.  SB,  c.  0,      Co.  Litt.  300  b,  n.  (I);  Piet.  Shep. 
}  99,  W  M  Mq.,  c.  13,   {   i— 1  ;      T,  6,  3ST. 
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^'  veyance  to  the  cognizee,  in  the  same  manner 
~  would  have  operated  in  the  first  instance,  if  the  im 
or  expectancy  had  been  a  vested  interest,  and,  ther 
capable  of  being  transferred  (a).  In  these  cases, 
the  estoppel  virtually  and  finally  amounted  to,  tl 
it  was  not,  in  the  first  instance,  an  actual  transi 
the  interest  or  expectancy  to  the  cognizee.     2686. 

III.  An  Extinguishment  of  a  Right  of  Entry  or  Act 

A  person  who  had  a  right  of  entiy  or  action 
not  transfer  it;  and  hence,  if  he  levied  a  fine 
stranger,  it  did  not  pass  to  the  cognizee,  but  the 
enured  as  a  release  by  way  of  extinguishment  b 
benefit  of  the  person  to  whom  the  right  might 
been  released;  because  the  cognizor  waa  estoppe 
the  fine  &om  claiming  the  land,  and  yet  the  fine 
to  transfer  tiie  right  to  the  cognizee ;  so  that  the 
became  extinguished  to  the  advantage  of  the  p 
against  whom,  but  for  the  fine,  it  might  have 
asserted.     2587. 

Thus,  where  a  fine  was  levied  by  a  disseisee  to  a 
person,  it  could  be  of  no  benefit  whatever  to  the  1 
but  virtually  operated  as  an  extinguishment  of  the  n\ 
the  disseisee,  so  as  to  confirm  the  title  of  the  disaeiso 
the  disseisee  could  not  afterwards  enter  on  the  disf 
because  he  wan  estopped  from  saying  that  the  Ian 
longed  to  him ;  nor  could  the  cognizee  enter,  a  mere 
of  entry  not  being  transferable ;  and  the  right  <rf' 
being  thus  unavailable,  both  as  to  the  disseisef 
cognizor,  and  as  to  the  cognizee,  it  was  virtual! 
tinguished  for  the  benefit  of  the  disseisor  (&).    268 

(a)  See  Bart,  Comp.  §  80,  82;  (()  See  Fies.   Shep.  T. 

Bmtth'B  GxecDtory   Interests    an-  Preat.  Cam.  S08, 209  ;  Bart 

neiedtoFeanie,S7M— 7S6;i>avu!f  §  75,  80. 
V.  ^»*,M'01e!.  ftYoD,  88. 
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Pi 

IV.  An  ExtinguUhment  of  a  Potoer  appendant  or 
in  ffrogg. 

A  fine  levied  by  a  donee  of  a  power  appendant  or  in 
gross  might  operate  as  an  extinguishment  of  the  power, 
where  the  operation  of  the  fine  was  not  qualified  by 
some  other  assurance  connected  with  the  fine  (a).    2689. 

But  where  it  appears,  from  some  other  assurance 
connected  with  the  fine,  that  it  was  not  intended  to 
have  the  effect  of  extinguishing  the  power,  it  will 
not  have  that  effect.  Thus,  where  it  appears,  from  a 
deed  leading  the  uses  of  a  fine,  that  the  fine  was  levied 
by  husband  and  wife  expressly  for  the  purpose  of  cor- 
roborating a  term  and  securing  the  regular  payment 
of  a  life  annuity,  the  fine  did  not  extinguish  a  power 
of  consenting  to  a  sale  of  the  estate  reserved  to  the 
wife,  so  as  to  prevent  an  exercise  of  a  power  of  sale 
by  the  trustees,  to  whom  such  power  of  sale,  with  sucli 
consent,  was  given ;  because  the  fine  was  only  intended 
to  effect  the  principal  purpose  specified,  and  not  t^ 
destroy  the  power  (b).     2690. 

V,  A  Revoeation  of  a  Devise. 

If  a  person  levied  a  fine  of  lands  which  he  had 
devised  previously  to  the  fine,  and  also  previously  to 
any  other  assurance  connected  with  the  fine  and  forming 
part  of  the  same  transaction,  the  fine  operated  as  a 
revocation  of  the  devise.  This  was  the  case  even 
though  he  took  back  the  same  estate ;  as,  where  he 
was  seised  in  fee,  and  made  no  declaration  of  the 
uses  of  the  fine  (c).     2681. 

(o)  See  Co.  Litt.  342  b,  d.  (I),  S.  C.  10  Mofire.  305. 

IV.— VI.3;  Bieldryy.Quett,  1  Runs.  (e)  See  fi  Cru.  Ditr.  tit.  SS,  c.  li, 

&  My.  440.  §  72— 7S. 

(b)  7yjTrfiv.Jfor.A.3Bmg.ai; 

VOL.   IL  Z 
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(■'■      VI.  A  Convetjonce  of  a  Married  Woman'*  Estate,  or 

Exlinffuiahmfrtt  of  Dower. 

If  a  married  woman  joined   in  a  fine  of  any  b 

^  it   would   operate   as   a  conveyance,   either    absolu 

or  by  way  of  mortgage,   of  her  estate,   of  which 

husband   was  seised   in  her  right,   or  of  her  join! 

or  as   an  iastantaneous   extinguishment  of  her  do 

or  of  any  charge  created  in  her  favour  on  her  hoeba 

lands;    because  a  married    woman    might    always 

bound  by  a  judgment  in  a  suit,  and  a  fine  was 

accommodation  of  a  suit,  although,  indeed,  of  a  lictit 

one;   and  because  the  wife  was  privately  examinee 

to  her  voluntary  consent  (a).     2692. 

>       But  a   fine   by  the  husband  alone   did   not  bar 

'  wife  of  dower ;  nor  did  a  fine  by  both  of  them,  witl 

any  declaration  of  uses;    because   the   use   resulted 

the   husband,   and   a  new  right  to   dower  accrued 

2693. 

VII.  A  Bar  to  the  Heirs  in  tail  of  t/ie  Cognkor. 
1  By  force  of  the  stat.  4  Hen.  7,  c.  24,  explained 
I,  the  stat.  32  Hen.  8,  e.  36,  a  fine,  if  levied  with  pre 
mations,  and  by  a  legal  tenant  in  tail  in  possess 
remainder,  or  reversion,  operated  as  an  instantanc 
bar  to  all  the  lineal  heirs  in  tail  of  the  cognizor, 
to  all  his  collateral  relations  who  were  privy  to 
in  blood  and  estate,  that  in,  to  all  his  collateral  kind 
who,  in  order  to  take  under  the  entail,  must  b 
claimed  as  collateral  heirs  to  him  (the  cognizor) 
his  issue ;  and  the  fine  is  also  a  bar  to  all  who  cl 
under  him  or  them  in  other  ways.  So  tJiat,  ifatei 
in  tail  had  two  sons,  and  the  eldest  levied  a  fine  in 

(a)  See  6  Cm.  Dig.  tit.  36,  c.  10,       par.  510. 
%  5—22 ;  Co.  Litt.  121  a,  n.  (1) ;  (*)  6   Cm.    Dig.   lit.  35,  c 

Bnrt.  Comp.   §   1369.     See  snpta,       j  16— la. 
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lifetime  of  the  father,  and  the  estate  tail  descended  to  ^^"|/-J' 

him  or  his  issue,  the  fine  barred  the   younger  brother 

and  his  issue,  as  well  as  his  own  issue.  But  if  the 
eldest  son  died  in  the  lifetime  of  the  father  without 
issue,  his  fine  did  not  bar  his  younger  brother;  because, 
the  estate  tail  having  never  become  vested  in  the  eldest 
siin  or  his  issue,  the  second  sou  did  not  claim  aa  colla- 
teral heir  to  the  eldest  son  or  his  issue,  but  as  liueal 
heir  of  the  father  (a).  And  if  a  tenant  in  tail  had  three 
sons,  and  the  second  levied  a  fine  with  proclamations, 
the  fine  never  could  bar  the  eldest  son  or  his  issue; 
and  it  could  not  bar  the  youngest  son  and  his  issue, 
unless  t^e  estate  tail  descended  to  the  second  son  or 
his  issue ;  so  that,  if  the  second  son  died  without  issue 
in  the  lifetime  of  the  eldest  son  or  his  issue,  who 
survived  the  father,  tlie  third  son  was  not  barred  by 
the  fine,  because  he  claimed  as  collateral  heir  to  his 
eldest  brother  or  his  issue  {b).     2594. 

It  may  be  expedient  to  observe  to  the  student,  that, 
if  limitations  are  made  in  favour  of  the  ^ist  and  other 
song  successively  in  tail,  a  fine  levied  by  an  elder  son 
or  his  issue  would  not  bar  the  younger  sons  or  their 
issue,  except  in  case  of  non-claim ;  because,  in  this  case, 
each  son  has  a  distinct  entail     2696. 

A  fine  had  the  efiect  above  described,  even  though  levied  SJlt?nilIl 
by  the  issue  m  tail  in  the  lifetime  of  the  tenant  in  tail,  or  j!^!"!!! 
by  a  tenant  in  tail  during  a  disBeisin  of  his  estate,  or  bv  Hisad,  «- 
one  who  had  but  a  contingent  interest  in  tail  ((;),  and  even  '"^^*  ■ 
tiiough  it  might  be  defeated  by  a  stranger  (d).  But  a  fine,  ii|J['™'b'" 
with  proclamations,  levied  by  the  ancestor  subsequently  Sm^^Ti 
to  a  fine  or  other  assurance  of  his  issue  in  tail,  was  an  '""''™^- 

(fl)  Set  6  Cm.  Dig.  tit.  3ft,  c  H.  (r)  6  Cni,  Dig.  tit  3B,  c.  fl,  §  24; 

$  30—33:  Pres.  8hep.  T.  211:  1  Pres.  Bhep.  T.  3,6,  13,  14.  21,  24. 
Prert.  ConT.  2IH,  26 ;  I  Preat.  Conv.  218,  .tOfi. 

C*>  Pres.  Shep.  T.  27  ;  I   Prwt.  (_dy  5  Cm.  Dig,  tit.  36,  c.  9.  §  4r.; 

Cim».  309.  1  Preat  Conv.  297,  2»8. 
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^^'j'^Jf'  instantaaeous  bar  to  the  personB  claiming  under  such 
fine  or  assurance  of  the  issue  in  tail,  as  much  as  to  the 
issue  themselves  (a).     2696. 

It  is  to  be  observed,  that  the  lineal  descendants  of  the 


bund  in  all  cognjzor,  the  tenant  in  tail,  are  barred  in  all  cases :  the 
j^^in  collateral  kindred  in  particular  cases  only.  If  the  cognizor 
^  "™  is  tenant  in  tail  in  possession,  the  fine  is  an  instantaneous 
bar  to  the  whole  estate  tail  in  possession  of  which  he  is 
seised :  it  is  a  bar  to  all  his  collateral  kindred,  so  far  as 
they  are  inheritable  in  respect  of  that  estate  tail,  as  con- 
tradistinguished from  any  estate  tail  in  remainder  or  re- 
version, as  well  as  to  his  lineal  descendants,  so  far  as  they 
are  inheritable  in  respect  thereof.  But,  if  the  cognizor  is 
not  tenant  in  tail  in  possession,  the  fine  is  not  necessarily 
a  bar  to  the  whole  estate  tail.  It  is  a  bar,  indeed,  to  all  his 
lineal  descendants,  so  far  aa  they  are  inheritable  in  respect 
of  the  estate  tail  of  which  he  is  seised  in  remainder  or  re- 
version, or  to  which  he  is  the  expectant  heir,  aa  contradis- 
tinguished from  any  other  estate  tail  in  the  same  property 
to  which  they  may  he  inheritable ;  but  it  is  po  bar  to  those 
of  his  collateral  kindred  (if  any),  who,  in  case  he  himself 
is  not  the  donee  of  the  entail,  are  inheritable  before  him, 
such  as  an  elder  brother ;  and  it  is  a  bar  to  his  collateral 
kindred  inheritable  after  him  in  respect  of  the  same  estate 
tail,  only  in  case  such  estate  tail  descends,  or,  but  for  the 
fine,  would  have  descended,  to  him  or  one  of  his  lineal  de- 
scendants ;  or,  in  other  words,  only  in  case  of  his  or  one 
of  them  becoming  heir  de  facto  to  the  entul  (6).  2697. 
^»uui]  ■*■  *-'*'™^  ^^  Equity  ^ves  the  same  effect  to  fines 
levied  of  equitable  e8tat«s  tail  as  that  which  belongs  to 
fines  of  legal  estates  tail  (c).  S698. 
E(»ptjoii>  Xo  the  rule  above  laid  down  respecting  the  operation 
(o)  See  5  Cm,  Dig.  tit,  35,  c.  a,  Coiiv.  219,  307,  !lO». 
§  23  ;  Pres.  Shep.  T.  26.  (c)  6  Cm.  IHg.  tit.  36,  c.  10, 4  3fi  ; 

(6)  See  authorities  cited  in  the       Bnrt,  Comp.  J  I3(!a.  n. 
pTeceding  pan^rapba.  and  1  lYest. 


iDi.  Google 


OF    THB   OPBHATION    OF   FlNEii.  104U 

of  fines  levied  by  tenaots  in  tail,  there  are  two  exceptions.  ^^'"-Ja" 
First,  a  tenant  in  tul  by  the  gift  or  provision  of  the  Crown  „j;^„, 
fur  services  is  disabled  by  the  stat.  34  &  35  Hen.  8,  c  10,  ;^S,^| 
from  bailing  the  entail,  while  a  remainder  or  reversion 
continues  in  the  Crown  (a).      And,  secondly,  a  fine  by 
a  woman,  tenant  in  tail  of  lands  of  the  gift  of  her  hus- 
band or  any  of  his  ancestors,  may,  in  certain  cases,  be 
avoided.     2699. 

If  a  tenant  in  tail  accepted  a  fine  from  a  straoger,  it  ma  by  ■ 
had  nil  operation ;  but  if  he  made  a  grant  and  render  of  itauni  m 
KOmething  that   was  entailed,   it   would  bar   the   issue 
when  executed  in  possession  (b).     2600. 

A  fine  vnthaui  proclamations  was  no  bar  either  to  the  nns  wiui- 
issue  in  tail  or  to  strangers  (c).     S601.  mithw. 

In  the  case  of  an  entailed  rent,  a  fine  levied  uf  the  BuriDgui 
laud  out  of  which  it  issued  would  bar  the  entail  of  the  »»'. 
rent;  but,  properly  the  fine  ought  to  have  been  of  the 
rent,  and  not  of  the  land  {d).     2602. 

VIII.  An  instantaneoua  Bar  of  Conti lujfnt,  iiemaiiulers. 
Where  a  fine  sur  cognizance  de  droit  come  ceo,  etc.,  y/an 
levied  by  the  owner  of  an  estate  for  life  or  in  tail  in  pos- 
sebeion,  and  the  legal  fee  simple  was  not  vested  in  trustees, 
it  occasioned  the  destruction,  or,  in  other  words,  it  operated 
as  an  instantaneous  bar  of  contingent  remainders  which 
were  expectant  on  such  estate  for  life  or  in  tail,  and  were 
unsupported  by  any  other  estate  of  freehold,  unless  the 
operation  of  the  fine  were  so  qualified  by  the  express 
words  of  the  concord,  or  by  some  deed  connected  with  it, 
such  as  a  deed  to  lead  or  declare  the  uses  thei'eof,  as  to 
pass  no  more  than  might  rightfully  pass  {e).     2603. 

(fl)  Co.  I.itt.  37.1  a ;  Pres.  Shf]).  {</)  I'ren.  Khep.  T.  25. 

T.  IS  ;  1   Frcst.  Codv.  221  ;  Bart.  (e)  Kee  ijmith's   Executory   lii- 

Comp.  §  707.  wrests,  S  766. 7«7,  770 ;  5  Cm.  Dig. 

(i>5("ni.Uig,tit.3n,o.y,541,42.  tit.  35,  c.  3.  5  14  ;  Dacui  v.  Bulk, 

l/i  I'ruB.  Shq^  T.  20.  H-Clcl.  &  You.  88. 
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oi  '■''■J'!!'"  There  b  no  necessity  for  the  cuntinuaace  of  a  preced- 
ing  particular  estate  of  freehold  to  preserve  contiogcot 
remainders,  where  the  legal  estate  in  fee  is  vested  in 
trustees;  for  that  legal  estate  will  be  sufficient  to  preserve 
them  {a).    8604. 

IX.  A  simple  Jfeveslinent,  wil/iout  a  Bar  in  cage  of 
Nmi-claim. 
viw  will..        If  the  owner  of  an  immediate  legal  estate  for  life  in 
•  toiuiut'''    *<^''"*1  posseHsion  levied  a  line  of  the  first  kind,  witlwut 
il^J^!kn.    proclamations,  and  the  opei'ation  of  it  was  not  restricted 
to  such  an  interest  as  might  rightfully  pass,  it  caused  a 
simple  devestmeut,  that  is,  a  turning  of  the  estates  in  re- 
mainder or  reversion  into  rights  of  entry,  without  causing 
any  bar  by  or  in  case  of  non-claim  specifically  so  called, 
that  is,  a  non-clMm  within  the  stat.  4  Hen.  7,  c  24, 
as  distinguished  from  a  non-claim  within  the  StatuU;  of 
Limitations.    2606. 
ihAiiKc.'iii        Originally,  indeed,  a  fine,  like  a  judgment  in  a  reaU 
<v>''t|»^    action,  wan  a  bar  from  the  moment  it  was  completed. 
iiuiiciuiiu.    j^^f^d  although  this  was  altered  some  time  at  Uie  latter 
end  of  the  reign  of  Hen.  3,  or  the  beginning  of  the  reign 
of  Edw.  1,  and  the  fine  was  no  longer  an  instantaneous 
bar,  yet  it  was  allowed  to  form  a  perfect  bar,  unless  claim 
were  made  against  it  within  a  year  and  a  day ;  and  this 
was  affirmed  by  the  stat.  lH  Edw.  1,  at.  4,  usually  called 
the   statute   De  Modo  levandi  Fines.     But  by  the  st&L 
:U  Edw.  1,  c.  16,  the  bar  by  non-claim  on  a  fine  was 
entirely   removed ;    and    though   the    stat.    4    Hen.    7, 
c  24,  afterwards  enacted  that  non-claim  within  the  period 
therein  specified  should  be  a  bar,  yet  that  was  only  in  the 
case  of  fines  ))roclaimed  in  the  manner  required  by  that 
statute;  and   that  statute  did   not  repeal   the   staL   34 
Edw.  l,c.  16,  nor  prohibit,  but  expressly  permitted,  the 
(u)  Smith's  Executory  InleresW,  §  783. 
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levying   of  fines  as   they  were   theretofore   levie<J.     If.  ^^'i** 
therefore,  a   fine   waa   not   proclaimed   in   the    manner  ^^^-^  ^^ 
directed  by  the  stat.  4  Hen.  7,  c  24,  or  afterwards,  in  the  ™°"'' 
manner  directed  by  the  stat.  31  Eliz.  c  2,  by  which  the 
Stat.  4  HeD.  7,  c.  24,  was  amended,  it  was  subject  to  the 
stat.  34  Edw.  1,  c.  16,  and  consequently,  was  no  bar  in 
case  of  non-clwm,  specifically  so  called  (a).     2606. 

Still,  when  levied  by  the  owner  of  an  immediate  legal 
estate  for  life  in  actual  possession,  without  being  re- 
stricted to  such  an  estate  as  he  might  lawfully  pass,  and 
without  the  concurrence  of  the  person  or  persons  in 
remainder  or  reversion  as  joint  cognizor  or  cognizors 
with  the  tenant  for  life,  it  devested  the  estates  in  re- 
mainder or  reversion  (b),  so  as  to  turn  them  into  rights 
of  entry,  and  subject  them  to  the  consequences  attached 
to  non-claim  by  the  Statute  of  Limitations  in  case  the 
penions  in  remainder  or  reversion  failed  to  enter,  and  so 
an  to  render  them  incapable  of  being  transferred  or 
devised  (,).    2607. 

When  there  was  an  estate  to  A.  for  years,  remainder 
to  fi.  for  life,  remainder  to  C.  in  tail,  etc,  a  fine  levied  by 
B.  while  A.  was  in  possession  would  not  devest  the  re- 
mainders, because  the  possession  of  A.  was  a  continuance 
of  the  seisin  to  C.  {d).    S608. 

X.  A  For/eiture. 
Such   an   act,   howevei*,  of  a  tenant   for   life,   or   his  t'lnebyur 
acceptance  of  a  fine  come  ceo,  etc.,  from  a  stranger,  was  i'"*'<i','<n 
an  act  of  forfeiture  of  the  estate  for  life,  even  though  he 
tuight  have  a  remote  estate  of  inheritance ;  so  that-  the 
person  in  immediate    remainder   or  reversion   might,  if 

(ti)  Sec  6  Cm.  Dig.  tit.  Hn.  cc.  H.  $  11,  and  tit.  13,  v.  1,  §  15;  t>  Cm. 

■I.  bimI  c.  2,  5  79,  KO  ;  Burt.  Comp.  Dig.  tit.  38.  c.  3,  ^  3o ;  Pr«.  Shep. 

5  77—104.  T.  H,  aa  ;  I  Prest.  C.mv.  206,  207, 

(b)  i'na.  Hhep.  T.  6,  28.  32.  226 ;  BurL  Comp.  §  741,  744. 

(c)  See  5  Crii.  Dig.  Ut.  35,  c,  12,  (i/)  1  Preat.  Coot.  226. 
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' ''  he  chose,   enter  immediately,  and  thereby  exclude 

~  cognizor  and  cognizee,  and  restore  all  the  estates  deves 
by  the  fine  (»)■    2608. 

A  fine   come  ceo,  etc.,  levied  by  a  tenant  for  life 

things  in  grant,  such  as  a  rent  or  an  advowson,  worj 

a  forfeiture,  although  a  fine  of  things  in  grant  passed 

more  than  what  might  lawfully  pass  (&).     2610. 

So,  although  a  tine   come   ceo,   etc.,  by  a  tenant 

J  years  did  not  create  any  bar,  yet  it  worked  a  forfeit! 
But  a  fine  sur  concessit  would  not  work  a  forfeit! 
because  not  only  would  not  that  assurance  actually  \. 
more  than  what  lawfully  might  pass,  but  being  as  app 
priately  used  for  conveying  an  estate  for  life  or  yean 
for  conveying  a  fee,  it  did  not  of  itself  import  an  atten 
to  do  an  unlawful  act  (c).     2611. 

No  fine  levied  by  a  cestui  que  trust  for  life  would 

'•■allowed  in  equity  to  operate  as  a  forfeiture,  hecaust 
could  not  affect  a  remainder  (d).    2612. 

If  a  copyholder  levied  a  fine  of  his  copyhold,  it  worl 

■  a  forfeiture  (e).     2613. 

L  The  law  respecting  a  fine  levied  by  a  woman  of 
estate  which  moved  from  her  huttband  or  any  of 
ancestors,  or  by  a  husbaad  alone  who  was  seised  in  n, 
of  his  wife,  will  be  found  in  a  subsequent  page.    2614 

XI.  A  Devestment,  and  a  Bar  in  case  of  Mon-chm 

If  the  owner  of  an  immediate  legal  estate  for  life 
actual  possession  levied  a  fine  wif/t  proclamations,  i 
the  operation  of  it  was  not  restricted  to  such  an  intei 

(a)  5  Cm.  Dig.  tit.  .I.'i.  c.  12,  $  par.  lr>a.>. 

211.  30,  :lI;Co.  Lill.  23«   1.,  ii,  (I)  ;  (e)  S  Cm.  UiR.  tit.3.^,c.  12, ! 

1'reH.Shep.T.  14,32;  1  Prent.  Conv.  :-l4  ;aD<lc.  3,  §  21  ;  DeeA.Biig 

201  ;  Burt.  Comp.  §  741,  744.     Soc  Pet,  11  Ad.  &  Ell.  S42. 

Hnpra,  par.  1535.  (rf)  6  Cru.  Dig.  til.  3i,  c.   1 

(4)5  Cni.Dig.  tit.3S,c.  12,  §32:  36. 

Burt.   Comp.   5  746.      .Sec  miprn,  («)  Id.  c,  12,  §  3«. 
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as  might  rightfully  pass,  it  operated   botJi  as  a  devest-  ^^'"^J" 

ment,  and  as  a  bar  in  case  of  non-claim,  by  barring  all 

strangers,  that  is,  all  who '  were  neither  parties  nor 
privies  (with  the  exceptions  noticed  infra,  XIV.),  in 
case  they  failed  to  enter  within  the  period  allowed  by 
the  Statute  of  Non-Claim,  4  Hen.  7,  c.  24  (a).     8616. 

Three  different  periods  are  fixed  by  the  statute  in  ^;^J|/"^ 
different  cases: — 

1.  By  the  terms  or  effect  of  the  first  saving,  strangers,  J^^g,^ 
who  had  a  present  right  of  entry  or  action  at  the  Ume  of  J,"?.™??! 
the  ingrossing  of  the  fine,  and  were  under  no  disability,  KJ^,^^" 
and  those  claiming  under  them,  were  allowed  five  years  **° 
from  the  last  proclamation.     2616. 

So  that  if  a  tenant  in  tail  was  disseised,  and  the  dis- 
a^sor  levied  a  fine  with  proclamations,  the  tenant  in 
tail  might  defeat  the  fine  at  any  time  within  five  years 
&om  the  last  proclamation,  or,  if  he  died  within  the  five 
years,  his  issue  might  avoid  it  within  those  five  years, 
but  not  afterwards  (b).    S617. 

2.  By  the  terms  or  effect  of  the  second  saving,  strangers  ^^y, 
who  were  under  no  disability,  and  to  whom  a  present  ^^^^ 
right  of  entry  or  action,  after  the  levying  of  the  fine,  ^l^lSi,  u 
from  any  cause  or  matter  prior  to  the  fine,  first  accrued,  rights- 
and  those  claiming  under  them,  were  allowed  five  years  thsbu. 
from  the  time  when  such  right  so  accrued.     S618. 

So  that  if  a  tenant  in  tail  made  a  conveyance,  and  the 
grantee  levied  a  fine,  the  issue  in  tail  had  five  years  from 
the  death  of  his  father  to  avoid  the  fine :  because  such 
issue  was  the  firat  to  whom  the  right  accrued  ^ter  the 
fine  was  levied;  for  his  father  could  not  enter  against 
his  own  conveyance.    2618. 

And  where  there  was  a  term  for  years  existing  at  the  '""""ing 
(a)  Sees  Cru.  Dig,  tit,  35,  c,  10;  (i)  .See  :.  Cm.  Dig.  tit.  35,  c.  II, 

Prus.    Shep.  T.   3,  6,   14,  23,   28,       §   1—3;   Preet.   Con».   236— 23a ; 
32  ;  1  Pre^t.  Coav.  226,  300 ;  Burt.       Vres.  Shi-p.  T.  22,  23,  30. 
Comp.  {  tfO. 
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J-\^-  time  when  an  estate  for  life  or  in  tail  determined, 

I  remainderman  or  reversioner  was  allowed  five  years  f 
the  determination  of  such  term.     2620. 

I?  If  the  ownership  of  a  term  was  vacant   for  wan 

^""letters  of  administration  of  the  effects  of  the  last  o* 
at  the  time  when  the  last  proclaraatioa  was  made 
when  the  right  would  have  accrued  to  the  owne 
there  had  been  one  in  exbtence,  non-claim  did  not  h 
to  run  till  the  grant  of  letters  of  administration.     26£ 

i^  The  owner  of  each  successive  reminder  was  alio 
five  years  &om  the  determination  of  all  the  partic 
estates  anterior  to  his  remainder.  But  if  he,  or 
other  stranger  to  whom  a  title  first  accrued  after 
fine,  not  being  under  disability  at  the  time  of  the  acci 
of  his  right,  did  not  puraue  it  within  the  five  y' 
those  claiming  under  him  were  barred,  as  well  as  li 
self     2622. 

■  If  a  man  levied  a  fine  of  laud  whereof  his  wife 
dowable,  she  was  thereby  barred  of  her  dower,  un 
she  claimed  within  live  years  from  her  husband's  de 
2623. 

A  stranger,  who  had  distinct,  rights  accruiDg  at 
ferent  times,  was  allowed  five  years  after  the  accn 
of  each  title  (a).     2624. 

3.  By  the  terms  or  effect  of  the  third  saving,  atranj 

^^  who  had  a  present  right  of  entry  or  action  at  the  t 
of  the  last  proclamation,  but  were  then  under  cover 

"'  under  age,  in  prison,  out  of  the  realm,  or  not  of  w1 
mind,  and  strangers  to  whom  a  present  right  of  entr 
action  accrued  after  the  levying  of  the  fine,  from 
cause  or  matter  prior  to  the  fine,  and  who  were  t 
under  any  of  the  above-mentioned  disabilities,  and  tl 

(a)  As  to  thoBe  paragraphs  relat- 
injj  to  the  second  Baving,  so.'  6  Cru. 
Dig.  til.  35,  c.  11,  5  7—15, 18—31 ; 
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claiming  under  them,  were  allowed  five  years  from  the  ^;i'"''J^" 
removal  of  such  disabilities.  If  they  died  under  dis-  t 
ability  those  claiming  under  them  were  allowed  five 
yeaiB  from  their  death,  or,  in  case  the  latter  were  them- 
selveu  under  disability  or  disabilities,  five  years  from  the 
removal  of  such  disability  or  disabilities.  But  when  once 
the  five  years  allowed  for  avoiding  a  fine  began  to  run, 
the  time  continued  to  run  against  tJie  person  having  the 
right,  aad  his  heirs  general,  or  heirs  of  the  body,  or 
personal  representatives,  according  to  the  nature  of  the 
estate,  notwithstanding  any  subsequent  diaability,  whether 
voluntary  or  not.  So  that  if  a  person  who  had  a  present 
right  of  entry  or  action  in  respect  of  an  estate  of  freehold 
was  under  no  disability  at  the  time  of  the  last  proclama- 
tion, or  if  a  person  to  whom  a  right  first  accrued  after 
the  fine  in  respect  of  an  estate  of  freehold  was  under  no 
disability  at  the  time  when  his  right  so  accrued,  the 
claim  must  have  been  made  by  him  or  his  heir  within 
five  years  trom  that  time,  even  though  he  died  or  fell 
under  disability  before  the  expiration  of  that  period,  or 
although  his  heir  was  under  age,  or  under  any  other 
disability,  at  the  time  of  his  (the  ancestor's)  decease  (a). 
2626. 

XIL   A  DigcontinuanM,  without  a  Bar  in  case  of 
Non-claim. 
If  a  tenant  in  tail  in  possession  (though  subject  to  a  pjuwith- 
term)  levied  a  fine  of  corporeal  hereditaments  vnthout  i>»ti«>>  i>x 
proclamations,   as   an   original   assurance,   or  as  part  of  J^'^i"" 
an  original  assurance, — as,  where  he  levied  a  fine  in  the 
first  instance,   or   conveyed   by  lease  and  release,  and 
then  levied  a  fine  in  pursuance  of  a  covenant  contained 
in  the  release, — in  ouch  case  the  fine  operated  as  a  dis- 

(a)  See  5  Cm.  Dig.  tiu  36,  c.  11.       30,  31  ;  1  Prest.  Codt.  241,  212 
§  38 — 57  ;  Pmb.  Shep.  T.  20,  22,  23, 
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coDtinuance,  which,  as  it  existed  io  more  modem  timi 
may  be  defined  to  be,  a  devestment  of  an  estate  tail 
things  lying  in  livery,  and  of  the  estates  in  remaind 
or  reversion,  and  a  turning  of  them  into  mere  rights 
action  by  a  feo£fment,  fine,  or  recovery,  of  a  tenant 
tail  in  possession.  But,  even  an  ordinary  conveyan( 
if  accompanied  with  warranty,  of  a  tenant  in  tail  in  pc 
session,  operated  as  a  discontinuance  so  far  as  regard< 
the  issue  in  tail,  though  not  as  regarded  the  eetates 
remainder  or  reversion  (a).     2636. 

If  the  issue  in  tail,  as  we  have  already  observe 
levied  &  fine,  without  proclamations,  in  his  ancestoi 
lifetime,  the  tine  so  far  operated  by  estoppel  as  again 
him,  and  those  claiming  through  him  as  heirs  in  tail, 
that,  by  force  of  the  stat.  27  Edw.  1,  c.  1,  De  finib 
levatis,  it  prevented  them  from  averring  quod  part 
finis  nihil  habuenint ;  and,  as  soon  as  the  issue  in  U 
succeeded  to  the  entail,  the  estate  which  then  exist 
fed  the  estoppel.  And  the  fine  having  created  an  esta 
in  this  way,  by  its  operating  first  as  an  estoppel  in  tl 
ancestor's  lifetime,  and  afterwards  as  a  conveyance  aft 
his  decease,  if  the  fine  was  levied  with  warranty,  it  hs 
by  reason  of  the  warranty  which  was  annexed  to  tl 
estate  so  created,  the  effect  of  a  discontinuance,  so  for 
the  issue  in  toil  were  concerned,  so  that  in  such  ce 
their  right  of  entry  was  taken  away  (b).     2627. 

In  illustration  of  what  is  meant  by  the  above  e 
pression,  "  an  original  assurance,"  it  may  be  observe 
that,  if  lands  were  given  to  A.  and  the  heirs  male  of  1 

(a)  Sec  &  Cru.  Dig.  tit.  35,  c.  8,  213,  2ilS  ;  Biut.  Comp.  §  698  ;  L< 

§21,amlc.l2,$l6,17,20— 24;Co.  LyHdhvrift   rcmarlu  iu    Doc 

Lilt.  H2B  a.  n.  (3);  32«b,  n.  (1);  nmnBt    v.   Janei,    1    Tyrw.    54 

327  B,  n.  (3)  I. ;  330  a,  a.  (1) ;  332  Dor  d.  Gicprr  t.  JSmA,  4  B.  A;  J 

a,  n.  (1);  333  a,  n.  (I);  335    a;  233. 

372  b,  n.  (1)  ;   Litt.  u.  G98,  601,  (b)  Dot  d.  Tlumua  i.  /m<-«. 

637 ;  Co.  Litt.  339  a  ;  Pres.  Shep.  Tyrw.  606. 
T.  3,  35  i  I  PreBt  Conv.  203—206, 
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body,  the  remainder  to  B.  and  the  heirs  mate  of  his  hodj,  ^'^ '^''j^' 

the  remunder  to  the  right  heirs  of  A.,  and  A.  bargwied 

and  sold  the  land  by  deed  indented  and  inrolled  to  J.  S. 
and  his  heirs,  and  afterwards  levied  a  fine  of  it  sur  cog- 
nizance de  droit  come  ceo,  etc,  as  a  distinct  asBurance, 
to  him  and  his  heirs,  by  this  the  remainder  to  B.  was 
not  discontinued,  but  the  estate  of  the  bargainee  lasted 
80  long  an  there  was  issue  inheritable  under  the  entail, 
and  then  determined  without  entry.  But  if  the  fine 
bad  been  before  the  bargain  and  sale,  or  as  part  of  that 
assurance,  it  would  have  been  a  discontinuance  of  the 
reminder,  and  a  bar  to  the  remainderman  iu  case  he 
failed  to  claim  within  five  years  after  the  remainder 
came  in  possession  (a).     S6S8. 

The  effect  of  a  discootinuance  was,  that  the  estates  so  c<iii«- 
discontinued  were  subjected  to  the  Statute  of  Limita-  ■■''■™'' 
tions,  21  Jac  1,  c.  16,  whereby  a  formedon  (an  action 
abolished  by  the  stat.  3  &  4  Will.  4,  c.  27,  a  36)  must 
have  been  brought  within  twenty  years  after  the  right 
of  action  accrued,  unless  the  party  laboured  under  any 
of  the  disabilities  there  specified  (&).  But  the  fine  in 
anch  case  was  no  bar  in  the  event  of  non-claim,  under  the 
stat.  4  Hen.  7,  c  24,  because  it  was  not  proclaimed.  2620. 

Another  consequence  of  a  disconlinuonee  was,  that, 
as  the  estates  of  the  persons  in  remainder  aod  reversion 
^ere  converted  into  mere  rights  of  actioD,  their  interest 
could  not  be  granted  over  or  devised  (e).     26S0. 

To  the   operation  of  a   fine  as  a  discontinuance,   an  Empthm 
exception  occurred  where  the  remainder  or  reversion  was  or««- 
in  the  Crown,     By  the  common  law,  such  a  rem^der  JJ^*^^ 
or  reversion  could  never  be  devested ;  and  the  stat.  34 
&;  35  Hen.  8,  c.  20,  prohibited  a  tenant  in  tail,  by  the 

<a)  Free.  9hep.T.27;Beeal8old.  ((-)  See  1  Prast.  Cony.  306;  2Cru. 

29.  33,  35 ;  1  Prert.  Conv.  20B.  Dig.  tit.  13,  c.  I,  §  IB  :  6  Cru.  Dig. 

(_b)  5  Cm.  Dig.  tit.  .15,  c.  8,  $  21;  tit.  SS,  c.  !l,  $  30. 
Pn».  Shep.  T.  S2,  n.  (39). 
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'J-Jf-  gift  of  the  Crown,  as  a  reward  for  services,  from  barring 
even  hia  own  issue  (a).    8631. 

XIII.  A  Jfisnotttinuance,  and  a  Bar  in  case  of 

Non-claim. 

•Jtii         If  proclamations   were  made,  ami   the  remunder  or 

bj'^s     reversion  was  not  in  the  Crown,  the  fine  bo  levied  by 

,'""    a   tenant  in  tail  in  poeseseion  as  an  original  assurance, 

or  as  part  of  an  original  assutance,  was  an  immediate 

bar  to  the  entail,  and  both  a  discontinuance,  and  a  bar 

in  case  of  non-claim,  as  against  all  strangers,  with  the 

exceptions  noticed  infra,  XIV.  (6).    S63&. 

i;  B         And  the  same  was  the  case  if  a  tenant  in  tail  made  a 

^      lease  for  life,  and   then  levied  a   fine   with    proclama- 

^^^tions  (c);   because   there  was   no  just  reason  why  he 

''™'    should  lose  his   power  over   the   estates    in   remainder 

and  reversion  merely  because  he  had  created  a  derivative 

estate  for  life  out  of  his  estate  tail :   for  although,  as 

regards  such  derivative  estate,  he  had  only  a  revereion, 

yet  the  relation  of  his  estate  tail  to  the  estates  expectant 

on  it  remained  the  same  as  at  first.     As  regarded  the 

estates    limited    by   the    instrument    under   which  he 

claimed,  he  was  still  seised  of  the  prior   estate ;   and 

that  being  an  estate  tail,  he  not  only  originally  poeseased, 

but  also  continued  to  retun,  the  power  of  discimtinuing 

the  estates  in  remainder  and  reversion,  so  as  to  subject 

them  to  the  bar  in  case  of  non-claim.     S633. 

XIV,  A  Bar  in  case  of  Non-claim,  without  a  Dereafnent 
or  Discontinuance. 
^'       In  each  of  the  cases  above  noticed,  in  which  the  cognizor 
was  so  situated  that  the  fine  was  both  a  devestment  or 

(o)  6  Cm.  Dig.  at.  35,  c.  H,  §  (S)  See  *  Cm.  Dig.  tit.  36,  g  8. 

6B.c.l3,§27;  and  tlL  36,  c,  10.  §21,aiidc,B;  Pr».  8hep.T.3;  A* 

§  41,  42;  Co.  Lite.  335  «;  372  b.  d.  (?iW(^ t. flow.  7  Hew. i  W.  102. 

n.  (8) ;  Burt.  Comp.  §  707.  (e)  Sairin  i.  CUrk,  Cro.  Cm.  I«, 
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discoatanuance  and  a  bar  in  case  of  non-claim,  it  might  '^h'"'^'^' 
operate  in  the  latter  way  only,  that  is,  as  a  bar  in  case  of 
Don-claim,  in  regard  to  estates  which  had  been  previously 
converted  into  rights  of  entry  or  action,     S634. 

So,  a  fine  by  a  persou  seised  in  fee  simple  in  possession,  Tine  by  ■ 
whether  by   right  or  by  wrong,  barred  the  rights   or"'^'".'" 
interests  of  strangers  in  case  of  non-claim,  though,  from  J^^J^ 
the  nature  of  the  case,  there  could  be  no  actual  estate  "'  "™*'""- 
in  the  land  for  the  fine  to  devest  or  discontinue.     And 
it   is   conceived  that  a  fine  by  a  person  seised  in  fee 
simple  in  remainder  or  reversion  bad  the  same  effect  of 
barring  the  rights  or  interests  of  strangers  who  had  no 
actual  estate  in  the  lands  (a),  though,  of  course,  it  did 
not  affect  a  preceding  estate  of  freehold  (i) ;  because  tJiat 
wonid  have  been  obviously  a  mere  injustice  for  which 
there  could  be  no  pretext  whatever :  and,  the  estate  of 
the  cognizoT  being  a  fee  simple,  of  course  there  could 
be  no  remMnder  or  reversion  to  discontinue  or  devest. 
2636. 

And  where  a  fine  sur  cognizance  de  droit  come  ceo,  ^Jltfej 
etc.,  was  used  for  the  conveyance  of  a  remainder  for™'^,"'" 
life  or  in  tail,  expectant  upon  a  particular  estate  of 
freehold,  it  would  seem  that  it  toight  operate  as  a 
bar  in  case  of  non-claim,  in  regard  to  persons  who  had 
a  mere  right,  when  it  would  not  discontinne,  devest,  or 
bar  those  who  had  actual  estates  in  the  landa  It  is 
certain  that,  if  a  fine  of  this  kind  was  levied  by  a  tenant 
for  life  or  in  tul  in  remainder,  even  though  the  tenant 
for  life  in  possession  joined  in  the  fine,  it  would  not 
disturb  the  preceding  freehold,  or  the  ulterior  estate, 
if  any,  in  remainder  or  reversion,  but  had  the  same 
effect  in  that  respect  as  a  fine  of  the  second  or  third 
kind,  which  would  only  operate  as  a  grant  of  the 
conusor's  estate,  without  invading  or  affecting  the 
(0)  Bee  1  PkbL  Codt.  258, 25il.  (6)  Burt.  Comp.  §  76,  98. 
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f'  estate  of  any  other  person  (a).  And  where  a  tenant 
in  tail,  after  having  assigned  dower,  levied  a  fine,  it 
did  not  affect  the  estate  limited  in  remainder  after 
his  estate  tail  aa  to  the  part  assigned  as  dower ;  because, 
as  to  that  part,  the  tenant  in  tail  bad  no  immediate 
estate  of  freehold  (t).  Yet  we  have  seen  that  a  fine 
by  one  who  was  only  a  tenant  for  life,  if  he  was 
in  possession,  would  devest  the  estates  expectant  on 
his  freehold.  The  reason  of  the  difference  would  seem 
to  be  this:  the  tenant  for  life  in  possession  frequently 
appears,  prim&  facie,  to  be  the  owner  of  the  inheritance, 
and  he  might  sometimes  be  mistaken  for  the  owner 
thereof  by  a  purchaser  in  very  early  times,  when  land 
^[^  waa  often  transferred  by  livery  of  seisin  without  deed  ; 
and  therefore  the  law,  which  always  discouraged  laches, 
would  not  suffer  the  possession  under  the  fine  to  he 
disturbed,  unless  the  party  entitled  to  the  remainder 
or  reversion  entered  within  a  limited  time.  But  a 
remainderman  is  not  the  ostensible  owner  of  the  pro- 
perty, and  therefore  there  is  not  the  same  reason  why 
his  fine  should  have  been  allowed  to  devest  any  ulterior 
estate ;  on  the  contrary,  it  would  have  been  an  encour- 
agement to  fraud  to  have  permitted  the  fine,  tn  such 
a  case,  to  affect  the  estates  of  other  persons.  Now, 
as  the  preceding  and  the  ulterior  estates  could  not  be 
devested  by  the  fine  of  an  intervening  remainderman, 
80  neither  could  they  be  barred  by  non-claim  on  his 
fine ;  for  noQ-claim  on  a  fine  would  not  bar  any  estate 
or  interest  which  was  not  devested  out  of  the  owner, 
or  in  a  state  of  adverse  claim ;  because,  if  the  estate 
was  not  devested  or  in  a  state  of  adverse  claim,  there 
could  be  no  necessity  or  reason  for  a  claim   (c) ;   and 

(a>  Pres.  Shep.  T.  27.  29;  1  PresL       §  63. 
Conv.  226;  Burt.  Corap.  §76,  98;  (")  6Cro.  Dig.c.  13;  Pre*.  Shep 

Breeden'/  Caw,  1  Sep.  76.  T.  23;  Co.  Ijtt.  332  b.  ii.  (1). 

(i)  Sec  5  Cm.  mg.  tit.  3a,  c  1 4. 
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therefore,  when  the  Stotate  of  Non-claim  (4  Hen.  7,  c.  24)  ^;^"]if: 
enacts  that  atnmgera  shall  be  barred,  unless  they  "  take  ^^!^. 
their   actions  and   entry "  within    the   time  prescribed,  8ut."<>f 
it    pre-supposes   that    the   interests    of   such    strangers 
shall  have  been  converted  into,  or  were  in  their  nature 
mere   rights;   and   consequently  it  does  not  bar  those 
whose   estates   were  not    devested;   and    hence  a  fine 
by  a  remainderman  would  not  bar  any  ulterior  vested 
remainder  or   reversion      But    it   would  aeem   that   a 
tine    by    the    owner    of    any    subsequent    interest    of 
freehold  would  bar  a  right  of  entry  or  action,  in  case 
of  nonnslaim,   by   force   of  the    express   words   of  the 
statute,  though    it  would    not    bar  a   preceding  or  a 
subsequent  estate  (a).    S636. 

There  were  several  cases  in  which  non-claim  on  a  fine,  ^^i,*d^' 
altJiough  duly  proclaimed,  was  no  bar :    S637.  £^r^' 

A  fine  was  absolutely  void,  as  far  as  strangers  were  i;„I^^'^,o 
concenied,  if  none  of  the  parties,  at  the  time  of  levying  ^'/^"^ 
the  fine,  had  an  estate  of  freehold.  But,  if  either  the 
cognizor  or  the  cognizee  had  a  freehold  estate,  the  fine 
was  not  void,  even  as  to  strangers  (6) ;  for  the  words  of 
the  statute  are,  "  saving  to  every  person  or  persons  not 
party  nor  privy  to  the  said  fine,  their  exception  to  avoid 
the  same  fine,  by  that, — that  those  wha  were  parties  to 
the  fine,  nor  any  of  tbem,  nor  no  person  or  persons  to 
their  use,  nor  to  the  use  of  any  of  them,  had  nothing  in 
the  lands  and  tenements  comprised  in  the  said  fine  at 
the  time  of  the  said  fine  levied  "  (c).  '.  < 

The  author  of  "  The  Touchstone  "  and  Mr.  Preston  J';^";,'',^ 
have  laid  it  down,  that  a  fine  by  or  to  a  remaindennan  J^^"^"" 
or  reversioner  cannot  be  avoided  by  the  plea  quod  partes  J^jJ^'" 
finis  nihil  babuerunt  ((2).     And  this  opinion,  which  wasthTpiH^ 

(a)  Sm    1    PtmL    Cobt.    2Be,  (u)  S  Cru.  1%.  tit.  35,  c.  6,$  31; 

300.  Burt  Comp.  §  95. 

I,/.)  Bart.  Comp.  i   96.    101;  1  (d)  Prei.Shep.T.  13,29:  1  Prest. 

Fnst.  Couv.  323, 3S8.  ConT.  26S. 

VOL.  IL  T 
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a'J''  ^'^^  ^''^  opiiiiun  of  Mr.  Burton  (a),  clearly  seeiuB  bo 
"^^  accoi'ilaiice  with  the  words  of  the  statute  above  qu 
^1(  and  to  be  the  correct  view.  Mr.  Cruise,  however,  a 
that  this  opinion  is  erroneous,  and  then  proceeds  to 
some  cases  by  which,  as  he  supposed,  the  con 
doctrine  was  established  (b).  But,  to  the  writer  of 
pages  these  cases  appear  only  to  show  what  we 
already  seen  to  be  the  caae,  namely,  that  a  fine 
remainderman  or  reversioner  would  not  affect  the  o 
of  the  preceding  freehold  or  the  ulterior  remunde 
or  reversioner,  though,  as  to  other  strangers,  it  v 
operate  as  a  bar  in  case  of  non-claim.  And  it  « 
have  this  effect  as  well  in  favour  of  the  prect 
freeholder  and  the  ulterior  remaindemuu)  or  r 
Hioner,  as  of  the  cognizor,  because  it  is  a  general 
that  all  acts  by  the  owner  of  a  particular  estate 
the  owner  of  a  remainder  or  reversion  enure  to 
benefit  of  each  other,  if  made  on  the  fouudatic 
their  common  seisin  or  privity,  and  not  advenelj 
2638. 
uiid  A  fine  was  valid  as  to  strangers  as  well  as  partiec 
H-  privies,  even  though  the  estate  of  freehold  in  the  cog 
or  cognizee  was  only  an  estate  by  wrong,  wheliier  gi 
by  a  feoffment  or  otberwiae  (d).  So  that  a  fine, 
proclamations,  by  a  disseisor,  barred  an  ejectment,  o 
there  was  an  actual  entry  within  five  years  fron 
levying  the  fine  (e).  2640. 
^  With  regara  to  what  is  sufficient  to  give  a  seisi 
't-  wrong.  Lord  Hardwicke  considered  that  the  same 
that  are  sufficient  to  gain  a  seisin,  when  done  by  a  p 
who  has  right,  are  not  sufficient  in  the  case  of  a  w 

(a)  Bnrt.  Comp.  $  BB.  (_d)  1  Preat  Conv.  224,  25 

(i)  B   Cm.  Dig.  tit.   35,  c   U,  262,  301 ;  Da^t  t.  £010 

5  Gl— 63,  error,  6  Man.  i  flr.  621, 

(0)  Ptm.  Sbep.  T.  29  ;  1  Fre«t.  («)  -Am  d.  AndertM  »»i 

Cinv.  268,  259.  t.  JSotw,  1  C.  *  P.  81. 
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doer,  but  he  ought  to  have  a  continuance  of  f 
without  intemiption,  to  gain  a  seiein  (a).     And  if  one  of  ,1,^^^ 
two  persons  who  claiiit  an  estate  as  heir  to  another  levies  ||^^  ' 
a  Sne  before  receipt  of  any  rent,  and  afterwards  obtains  hsir.    ' " 
a  verdict,  and  rent  is  paid  to  him  for  a  period  antecedent 
to  the  fine,  but  the  other  party  subsequently  succeeds 
in  establishing  his  claim,  the  reception  of  a  rent  by  the 
former  will  not  be  taken  to  be  evidence  of  a  seisin  by 
relation  :  for  fictions  and  relations  in  law  are  only  good  to 
support  right,  and  consequently  the  fine  will  not  operate 
as  a  bar  to  the  ejectment  of  the  other  party  (b).    And 
where  a  younger  son,  who  managed  his  father's  property,  J^l^J^.^, 
continued  in  possession  for  several  years  after  his  father's  ^^r^uSuI 
,  decease,  claiming  as  heir  to  his  father,  on  the  ground  ^ll^f^Xi^ 
of  the  ille^timacy  of  an  elder  son,  and  levied  a  fine, 
such   fine   would   not  operate;    because,  by   the    mere 
wrcmgfal  continuance  of  an  originally  rightlul  permis- 
sive possession,  no  fi:«ehold  is  acquired,  even  by  wrong ; 
such  a  continuance  of  the  possession  not  amounting  to  a 
disseisin,  abatement,  or  intrusion  (e).     But,  ordinarily,  ifKuuryb}' 
the  heir  entered,  notwithstanding  a  devise  in  bvour  of ''•™**- 
another  person,  and  levied  a  fine,  it  barred  the  devisee 
after  five  years'  non-daim  (d).     And  if  a  person  entered  ^^'  ' 
under  a  void  devise,  he  thereby  acquired  a  freehold  by  davul* 
abatement ;  so  that  if  be  levied  a  fine,  it  was  a  bar  in 
case  of  non-claim  («).    3641. 

•2.  AVhere  the  possession  of  the  cogniaor  was  the  pos-  ^.  w.i»«  Uw 
session  of  a  third  person,  such  person  was  not  barred  5;^™ 
by  the  fine  and  non-claim ;  because  it  was  necessary  that  ^^hild™ '' 
the  party   levying   the   fine   should   have   a  possession  '™™- 

(a)  ToKimnd  t.  Atk,  3  Atlc  336,  (iQ  6  Cru.  Dig.  til.  8S,  &  S,  $  28; 

quoted  5  Ctu.  Dig.  c  6,  }  34.  Co.  Litt.  210  b,  n.  (2)  ;  1  Preat. 

(S)  Doe  d,  Ledgbird  v.  LauMnt,  Conv.  324 ;  Dee  d.   Cadioaladcr  ». 

g  B.  «  C.  600.  Ihi4X,  16  Mues,  Ai  W.  609. 

(c)  Dae  d.  Datu  v.  Dacit,  12  (a)  5  Cm.  Dig.  tit  35,  c.6.  5  27; 

Ptioe  T56.  I  PRst.  Couv.  ■m. 

T2 
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;'■  adverse  to  that  of  the  person  to  be  barred,  for  other 
'  there  would  be  no  occasion  for  a  claim  (a),     S64&. 

Thus,  in  case  of  non-claim,  a  fine  was  a  bar  to  a  I 
of  years  in  those  cases  only  where  the  possession  of 
cognizor  was  not  the  possession  of  the  termor, 
hence,  where  a  purchaser  at  the  time  of  his  conf 
was  not  aware  of  a  term,  and  its  existence  would  I 
endangered  or  affected  bis  title,  a  fine  levied  with 
years'  non-clium  would  have  operated  as  a  bar  to 
trustee  of  the  term  (b).  But  an  attendant  term  is 
barred  by  a  fine  levied  by  the  owner  of  the  fee,  if  it 
not  his  intention  that  the  term  should  be  barred 
2643. 

So,  where  a  lessor  continued  in  possession,  and  le 
a  fine,  it  was  no  bar  to  his  lessee ;  because  a  least 
considei'ed  as  tenant  at  will  to  his  lessee  (d).     8644. 

And  so,  if  one  of  two  joint  tenants  in  fee  levied  a 
of  the  whole,  this  did  not  amount  to  an  ouster  of 
companion ;  but  it  was  a  severance  of  the  join 
though  they  continued  to  be  in  of  the  old  use 
S645. 

3.  No  estate  or  interest  was  barred  by  fine  and 

'  claim  which  was  not  devested  and  turned  to  a  rigl 

entry  or  action,  or  in  a  state  of  adverse  claim  (/).    2< 

And  hence  non-claim  on  a  fine  would  not  bar  a  i 
to  commence  at  a  future  time,  or  a  condition  subseqi 
before  it  was  broken ;  for  while  it  conferred  no  rigl 
immediate  entry  there  was  no  ground  for  a  claim. 
as  soon  as  it  conferred  a  right  of  immediate  entry, 
claim  by  the  person  interested  in  the  term,  or  by 

(«)  6  Cru.  Dig.  tit,  36,  c.  13,  §  12.  5  Cm.  Dig.  tit.  35,  c.  10, 5  *1 

Bnttieecll,  §  33—36,  ondc.  13,  (<0  o  Cru.  Dig.  tit.   35,  < 

§  11.  §  a. 

(6)  3  Sngd.  V.  &  P.  2,  pi.  2j  E  (0  6  Cm.  Dig.  tit.  35,  &  5, 

Cm.  Dig.  Ht.  35,  0, 10,  S  41,  42.  and  c.  13,  §  13. 

(fi)  3  bugd.  V.  ti  P.  3U,  111.  Ill  i  (/)  See  1  PrcaL  Couv.  £3 
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person  who  was  to  take  advantage  of  the  breach  of  the  ^h^'-^j'* 

coaditioD,  b^an  to  be  a  bar  to  him,  tbough  the  fine  were      " 

levied  before  the  right  of  immediate  possession  existed. 
The  same  is  the  case  with  an  authority  to  executors  to 
seUia).    8647. 

4.  A  fine  and  non-claim  were  no  bar  to  the  Crown ;  i.  in  tin 
for  nuUam  tempua  occurrit  regi  (6).    2648.  ^'""™- 

5.  Ecclesiastical  corporations,  aa  such,  whether  ^gre-  ''•  i"  ti>» 
gate,  or  sole,  could  not  be  barred  by  non-claim  on  a  fine  ^J'JIJ'^. 
within  the  period  specified  in  the  Statute  of  Non-claim.  *'°"' 
But  a  sole  ecclesiastical  corpoi'ation,  aa  a  bishop,  parson, 

or  vicar,  might  be  personally  baiTed  if  he  fuled  to  claim 
within  five  years  after  his  title  accrued  ;  and  each  of  his 
successors  might  be  personally  barred  in  a  similar  event ; 
and  each  successive  head  of  a  corporation  aggregate 
might  be  personally  barred  in  the  same  manner  (c). 
2649. 

6.  If  a  tenant  in  tail  of  au  incorporeal  hereditament,  J^^"" 
whether  in  possession  or  remainder,  levied  a  fine,  it  i;!,^!^!^' 
barred  the  entail,  and  changed  the  estate  tail  into  a  "'""*' 
qualified   or  base    fee,    determinable    on   the   death   of 

the  cognizor  and  the  failure  of  issue  inheritable  ac- 
cording to  the  entail,  but  it  had  no  effect  on  the 
nlterior  estates  in  remainder  or  reversion  (d).  And 
an  incorporeal  hereditament  in  a  third  person,  or  a 
right  to  sue  execution  on  a  judgment,  was  not  barred 
by  a  fine  levied  of  the  land  (e) ;  because  it  was  col- 
lateral to  the  seiun  or  ownership  of  the  land,  and 
therefore  not  affected  by  any  transfer  of  the  land. 
2660. 

7.  The  same  was  the  case  with   powers   simply   col-  t.  in  tbe 

(o)  See  I  Pretrt.  Conv.  231,  2.t2.  Dig.  tit.  3B,  p.  13,  §  4. 

(ft)  5   Crn.   DiK.  tit.    .l,"..   c.   9,  (<0  Burt  Comp.  §  700. 

«.   h:,,  and  c.   13,   §   2  ;   1   Viwrt.  (r>  fi  On.  Dig,  tit.  3.j.  p.  13,  5 

Prmv.  235. '  22  ;   Pres.  Shep.   T.  2,1 :    1    Prent 

(c)    1    Prest.  Conv.  23ft ;  S  Cm.  Conv.  231. 
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I'l^-  lateral  for  the  same  reason,  and  because  the  dom 
such  a  power  could  not  have  made  an  entry 
3661. 

8.  There  were  otheis  who,  though  barred  at 
J^,  might  be  relieved  in  equity ;  as  in  the  case  of  c« 
,"*'  que  trust  under  an  express  or  implied  trust,  i 
the  fine  was  levied  by  a  trustee  to  a  person 
had  notice  of  the  express  tnist,  or  by  a  devisee 
person  who  had  notice  of  a  charge  amounting  t 
implied  trust,  or  by  a  person  coming  in  by  couvej 
from  a  trustee,  without  any  valuable  consideratJo 
with  fraud,  or  notice  of  trust  or  fraud ;  and  in  ' 
cases  of  fraud  (6)  ;  and  in  cases  where  Courts  of  E( 
limit  the  operation  of  lines'  to  the  purposes  for  v 
they  were  intended,  so  as  to  prevent  them  from  ba 
a  Jointure,  or  from  operating  farther  than  was  int( 
by  the  decree  in  pursuance  of  which  they  were  k 
or  from  operating  to  other  uses  than  those  inte 
by  marriage  articles  (c).  And  a  Ck>urt  of  Equity 
not  sufTer  an  infant  to  be  barred  by  the  Uch< 
his  trustee  {d);  nor  an  equity  of  redemption  t 
barred  by  a  mortgagee;  nor  a  mortgagee  to  be  fa 
by  a  mortgagor  (e).     2662. 

Ilia  It  may  here  be  observed,  that  a  person  who  I 
br  right  of  entry,  in  order  to  have  avoided  a  fine,  a 
"      it  was  levied  with  proclamations,  must  not  only 

entered   on   the   land,  or,  if  prevented   from  ent 

have  made  his  claim  as  near  the  land  as  migti 

but  must  have  also  brought  an  action  of  ejecl 
(o)  6  Cm.  Mg.  tit.  35,  c.  10,  5  (c)  Slorj's  Eq,  Plead.  >. 

fi3— 62.  Cm,  Dig.  tit.  36,  c.  10,  §  ' 

(S)  See  Story's  Eq.  Plead.  9. 773      and  c.  U,  $  87,  88. 

— 7T5  ;   3   Sngd.  V.   k   W   446 ;  5  (d)  S   Cni.   Dig.  tit  35, 

Cm.  Dig.  tit.  35,  p.  10.  §  31—34.      §  83. 

and  c.  14,  5  71—81.  86.  (c)  Id.  §  8S;  1  Prwt.  Cm 
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within  one  year  Afterwards,  and  prosecuted  the  same  (a).  ^^.^J-J"' 


Hie  entry  of  the  particular  tenant  restored  the  eBtat«fi  EXietata 
in   remainder  or  reversion,  as   well   as   the   particular  putie^ 
estate   (b).    And  ao  the  entry  of  a  copyholder  restored  ^f''^"- 
the  estate  of  the  lord  (c).     And  the  entry  nf  one  joint  '™"- 
tenant,   coparcener,  or  tenant  ia  common,  avoided  the 
fine  as  to  the  others  (d).    2664. 

In  order  to  have  avoided  a  fine,  a  person  who  had  ^j"^" 
a  right  of  action  only  must  have  brought  a  real  action :  J^^ '''  " 
an  action  of  ejectment  was  not  sufficient  (e).    The  filing  ,i^f.t 
of  a  bill   in   Chancery  would  not  have  prevented  the 
bar  by  non-claim,  except  in  the  case  of  a  cestui  que 
tnist  (/).     8666. 

A  fine  Bur  done,  grant,  et  render,  being  a  double  fine,  ^?J™™ 
gave  a  new  estate  to  the   cognizor,  so   that,  if  before  52J/^t 
the  fine  he  was  seised  in   fee   ex   parte   matemil,  and  t^'^i 
he   took    back    an    estate    in   fee   simple,   the   descent  n{^!l^ 
was  thereby  altered  to  a  descent  ex    parte    patem&,  ™ t'u". 
although  the  seisin  of  the   ct^izee,   from  whom  such 
new   estate   proceeded,   being   but  for  an   instant,   did 
not  entitle  bis  widow  to  dower.     The  other  fines  being 
single  fines,  when   levied   by   a   tenant   in   fee  simple, 
did  not  give  a  new  estate :  so  that,  if  a  person  seised 
in  fee  ex  parte  mateni&  levied  a  fine  sur  cognizance 
de  droit  come  ceo,  etc.,  and  either  made  no  declaration 
of  the   uses  of  it,  or   declared  it  to   be  to  the  use  of 
himself  and   his   heirs,  the  lands   descended   ex   parte 


(a)  5Cni-Dig.tit,35,c.I4,§43, 

5  52;  Pre*.  Shep.  T.  35. 

4.'i — (»,  6E ;  Co.  Lkt.  262.  n.  (1)  ; 

id)   B  Cni.   Dig.  tit  .1&, 

1  Prwt.  CoDv.  247. 

§53. 

(«)  5  Cm.  Dig.  tit  35.  c.  U,  §  52; 

(e>  6   Cm.   Dig.  Ut.  35, 

Ptw.  Shep.  T.  -IB ;  1  Prest.  Codt. 

§  41,  43. 

237,  W7. 

(/)  W.  §  42. 

(c)  S  C™.   Dig.  tit   35,  c.   14, 
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^H  "'Jz*  o^^'^™^.  because  the  old  use  resulted  to  him  (a).  Such 
a  fine,  however,  by  the  owner  of  a  particular  estate  in 
possesaion,  unless  resbicted  in  its  operation  to  such  an 
estate  as  he  might  lawfiiUy  pass,  created  a  new  and 
tortious  estate  in  fee.    2666. 

^^t^^^*'      Yarioua  statutes,  the  latest  of  which   was   43   Elliz. 

'^"^  c.  15,  communicated  the  properties  of  a  fine  levied  in 
the  Court  of  Common  Fleas  according  to  the  stat.  4 
Hen.  7,  to  fines  levied  in  the  counties  palatine  of 
Durham,  Lancaster,  and  Chester,  and  in  Wales  and 
the  Isle  of  Ely  {/>).    2667. 

(fl)  5  Cm.  Dig.  tit.  36,  c.  12,  §      Conv.  211. 
87,  40;  PrcB.  Shep.  T.  4  ;  1  Prest.  (6)  Buit.  Comp.  §  78, 
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•  CHAPTER  III. 

OF  COMMON  RECOVERIES. 


Sechon   I. 
(^  Common  Recoveries  generally. 
A   COMMON   reqovert   is  an   acUoQ,   either    actual    or  pt.  iii.t.)3 

fictitious,  DOt    compromised,  but    carried    on   tbrougfa  — ^ 

every  regular  st^e  of  proceeding,  by  meatu  of  which  » "<»•"}■ 
lands  which  were  the  subject  of  the  action  were 
recovered  against  the  tenant  of  the  freehold,  and  all 
persons  were  bound,  as  by  an  actual  adjudication  of 
the  right,  and  an  absolute  fee  simple  was  thereby 
vested  in  the  recoveror  (a).     S668. 

The  mode  of  sufiering  a  recovery  with  single  voucher  J^  »*  •^■ 
was  this :  the  person  to  whom  the  land  was  intended  """y- 
to  be  conveyed,  the  demandant  or  recoveror,  brought 
an  action  against  the  person  who  was  to  sufier  the 
recovery  (the  tenant  or  recoveree),  by  suing  out  a 
wiit,  called  a  pnecipe  quod  reddat,  against  him.  The 
latter  then  vouched  or  called  another  person  to  defend 
the  title,  upon  the  alleged  ground  of  such  other 
person's  having  conveyed  the  land  to  him  with  a 
warranty.  The  person  so  vouched,  who  was  generally 
the  crier  of  tiie  Court,  and  was  called  the  common 
vouchee,  made  default,  and  thereupon  judgment  was 
given  for  the  defendant  to  recover  the  lands  agunst 
the  tenant,  and  the  tenant  had  judgment  to  recover 
of  the  vouchee  lands  of  equal  value  in  recompense 
(a)  3  BL  Com.  357. 
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^  for  the  lands  30  varranted  by  him ;  but  be  recov 

~  nothing,  as  tbe  common  v«ncbee  uBually  bad  no  li 
of  bis  own.  It  was  more  uaual,  however,  to  ha^ 
recovery  with  double  voucher  at  the  least.  And 
the  case  of  a  double  voucher,  an  estate  of  freehold 
firat  conveyed  to  some  other  person  gainst  whom 
piroeipe  was  brought,  and  then  he  vouched  the  tei 
in  tul,  who  vouched  over  the  common  vouchee 
2669. 

r      By  the  atat,  3  &  4  Will.  4,  c.  7*.  s.  2,  no  recovery 

to  be  suffered  after  the  31st  of  December,  1833,  ui 

upon  a  writ  sued  out  on  or  before  that  day.     2660. 

By  s.  5  of  the  same  statute,  recoveries  are  not  inv 

**  in  consequence  of  having  been  suffered  in  uolawfu 
unauthorised  Courts.    2661. 

By  ss.  8,  10, 11,  of  tbe  same  statute,  certain  misnon 
misdescriptions,  or  omissions  in  a  recovery,  the  i 
enrolment  of  the  deed  making  the  tenant  to  tbe  ' 
and  the  omission  to  make  tbe  tenant  to  tbe  writ, 
cured  in  certain  cases.     2662. 

By  8.  3  of  the  stat.  5  Vict.  sess.  2,  c.  32,  certaii 
coveries  in  Wales  and  Cheshire  are  validated.     26Sf 


Section  IL 
Of  the,  Operation  of  Recoveries. 
\      Recoveries  vary  in  their  efBcacy  according  to  the  r 
-  in  which  they  were  suffered,  and  the  legal  cbaract< 
tbe   parties;  and   they  may  operate  in   the   folloi 
ways :—     2664. 

I.  By  way  of  conclusion  oi'  estoppel. 

II.  As  an  oi'dinary  eonveyanue. 

III.  As   an   extinguishment  of  a  right    of  entr 
action. 

(a)  2  Bl.  Com.  358—9. 
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rV,  Ab  an  extinguiAhmeot  of  a  power  appendant  or  in  ^h-I'^' s!*' 
groes.  - 

T.  Aa  a  revocation  of  a  devise. 

VT.  As  a  conveyance  of  the  estate  of  a  married  woman 
or  as  an  extinguishment  of  her  dower 

Vn.  As  a  foifeiture. 

VIII.  As  a  discontinuaoce. 

IX.  As  an  instaotaQeous  bar  of  contingent  remainders. 

X.  As  an  instantaneous  bar  of  an  ustate  tail,  and  of 
the  remainders  and  reversion  expectant  thereon,  etc.,  and 
a  creation  of  a  fee  out  of  the  estate  tail.    2666. 

I.  Conrliiitwn  or  Estoppel, 
A  recovery,  unless  suffered  by  a  femme  covert,  as  such 
would  operate  as  an  estoppel  as  against  the  parties  and 
their  beits  general,  in  the  same  manner  aa  a  fine,  even 
though  Bufiered  by  a  tenant  in  fee,  or  without  a  voucher, 
or  without  a  proper  tenant  to  the  pnecipe  (a),  that  ia,  a 
peison  against  whom  the  writ  of  entry  was  brought,  and 
who,  at  the  time  of  the  writ  being  so  brought  against 
him,  or  before  judgment  given,  had  the  immediate  estate 
of  freehold  either  by  right  or  by  wrong  (fc).    2666. 

But  a  recovery  by  a  tenant  in  tail  does  not  operate  by 
estoppel  gainst  the  issue  in  tail,  or  persons  in  reversion 
or  remunder,  or  other  strangers  {e).     S667. 

II.  An  or^inanj  Conveyance. 
Even  where  a  recovery  is  void  or  voidable,  as  against  Reoovst;  by 
heirs  in  tail  and  the  remaindermen  and  reversioners,  it  *^  "Uiumt 
may  be  good  aa  an  ordinary  conveyance,  as  between  the  IS,"^^™ 
parties  themaelvea  and  their  heirs  general,  and  all  others,  Ttw^^! 
except  heirs  in  tail,  who  must  make  title  by  the  persona 

(fl)6Cra.  DJg.tlt.  36,0.2.  §57;  (ft)    1    Prest.   Conv.   48;    Prei. 

(%  8,  5  2  :  c  9.  5  I  ;  Pres.  Shop.  T.  9bep.  T.  42. 

42,  n.  (80),  48.  49  ;  1  Preat.  C^inv.  (c)  I  Prest.  Conv.  B,  B.  88, 92. 96, 

4,  120 ;  Bmt.  Uomp.  $  107.  97,  98,  142. 
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'cb'sJ'I'i''  suffering  the  recovery  (a).     This  is  the  case  with  a  re- 
covery suffered  ^yy  a  tenant  in  twl  wiUiont  a  proper 
tenant  to  the  pnecipe,  or  without  a  voucher.    Such  a 
recovety  was  good  as  a  conveyance  in  fee,  as  between 
the  tenant  in  tail  himself  and  the  other  parties  to  it ;  and 
it  was  only  voidable  by,  and  not  void  as  agtunst,  the 
issue  in  tail,  remaindermen,  and  reversioners,  and  other 
strangers:  it  was  good  against  them  until  avoided  by 
them  (&).    3668. 
^^I^^^Bi       ^  recovery  duly  suffered  by  a  tenant  in  tail,  after  a 
l^tt!!^^    mortgage,  charge,  lease,  conveyance  or  settlement  made 
uon.  by  him,  would  operate  as  a  confirmation-  of  such  convey- 

ance or  settlement,  by  barring  the  estate  tail  and  the 
remainders  and  reversion,  so  as  to  preclude  the  issue  in 
tail  and  those  in  remainder  or  reversion  from  avoiding 
the  conveyance  or  settlement  (e).    2669. 
B«oT«|i«        Recoveries   by    spiritiul     persons,    such    as   bishops, 
f™""^       deans,  and   parsons,  of  their  ecclesiastical   lands,  were 
good  against  themselves,  but  would  not  bind  their  suc- 
cessors (c^.     2670. 
BeconnT  bj      A  recovery,  even  without  a  proper  tenant  to  the  prse- 
'"^jfiti   "^'P^'  °'  without  a  voucher,  might  operate  as  a  convey- 
ance by  any  person  who  had  an  estate  of  inheritance, 
not  being  an  estate  tail  (e).    2671. 
RaooviirT  A  recovery,  which  could  only  operate  by  estoppel  at 

^Su^i  lU  first,  might  in  some  cases,  br  in  the  case  of  an  executory 
interest  or  an  expectancy,  at  length  take  effect  as  a  con- 
veyance, in  the  same  manner  as  a  fine  under  similar 
circamstances  (/).    3678. 

III.  An  Extinguishment  of  a  right  of  Entry  or  Action. 
It  would  seem  that  a  recovery  would  operate  as  an 
(fl)  See  Pre*.  Shep.  T.  48,  49.  (rf)  Prea.  Mbep.  T.  44. 

(i)  1  Preat.  Coot.  88—100, 120.  (e)  I  Prest.  Cony.  IS,  6,  86—100. 

(<■)  1  pTCTt.  Conv.  22:  2  Pren,      120. 
Rhep.  T.  2R7.  C/)  See  Ftunie.  .Wfi. 
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extinguishment  of  a  right  of  entry  or  action  in  those  ^;,'"J\* 

cases  in  which  a  fine  would  have  that  effect ;  as  in  the 

before>mentioned  case  of  a  disseisee  (a).     2673. 

IV.  Kzlintjuiskment  of  a  Power  Appenilunt  or  in  gross. 
If  the  operation  of  a  recovery  by  a  donee  of  a  power 
appendant  or  in  gross  was  not  qualified  by  some  other 
instrument  connected  with  it,  and  it  created  an  interest 
totally  inconsistent  with  the  exercise  of  the  power,  it 
extinguished  the  power,  on  the  general  principle  that  a 
person  is  not  permitted  to  defeat  his  own  grant  (&).  So 
that,  if  a  tenant  for  life,  with  a  power  of  appointment 
in  favour  of  his  children,  with  remainder  in  default  of 
appointment  to  his  eldest  son  in  tail,  joined  with  such 
son  in  suffering  a  recovery,  it  extinguished  the  power  (c). 
2674. 

V.  A  Revocation  of  a  Devise. 
If  a  person  suffered  a  recovery  of  lands  which  he  bud 
devised  previously  to  the  recovery,  and  also  previously 
to  any  other  assurance  connected  with  the  recovery  and 
forming  part  of  the  same  transactiou,  such  as  a  deed  to 
make  a  tenant  to  the  pnecipe,  the  recovery  operated  as 
a  revocation  of  the  devise ;  even  though  he  took  back 
the  same  estate,  as  when  he  was  seised  in  fee,  and  made 
no  declaration  of  the  uses  of  the  recoveiy  {d).     3676. 

VI.  -I  Conveyance  of  a  Married   Woman's  Estate,  or  an 
Extinguiskment  of  Dower. 
If  a  married  woman  joined  in  a  recovery,  it  would 
operate  as  a  conveyance  of  her  estate,  or  as  an  extinguish- 

(<!}  Supra,  pu.  2688.  (e)  Smith  t.  Dtatk,  5  Madd.  371. 

(S)  Sec  Co.  Liu.  3*2  b,  n.  (I),         (d)  See  6  Cru.  Dig.  dt.  88,  c  6, 

TV.— VL  3 ;  and  Sniith  i.  Death,  B      §  72—78  ;  1  PresL  Coht.  196, 187. 
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'  inent  of  her  dower ;  because  a  married  woman  <x 
'  always  be  bound  by  a  judgment  in  an  adverse  suit 
which  a  recovery  was  an  imitation,  and  because  she 
privately  examined  as  to  her  consent  (a).     2676. 

VII.  A  Forfeiture. 

By  the  stat.  14  Eliz.  c.  8,  it  b  enacted,  that  a 
covery  prosecuted  against  a  tenant  in  tail  after  possibi 
of  issue  extinct,  tenant  by  the  curtesy,  or  any  ol 
tenant  for  life,  or  any  other  person  with  voucher  ove 
such  particular  tenant,  without  the  concurrence  of 
person  in  remainder,  shall  be  utterly  void  and  of  n 
effect,  as  against  all  persons  in  remainder  or  reversion 
And  a  recovery  by  a  tenant  for  life,  without  the  i 
currence  of  the  remaindennan  or  reversioner,  operatei 
a  forfeiture,  unless  he  himself  bad  a  remote  remui 
in  tail  (c).     8677. 

And  in  consequence  of  the  stat.  11  Hen.  7,  c  3 
fine  or  recovery  levied  or  suffered  by  a  woman,  ol 
estate  in  dower,  or  for  life,  or  in  tail,  which  was  Urn 
to  or  for  her,  either  solely,  or  jointly  with  her  hush 
and  which  moved  from  her  husband  or  his  ancestois, 
utterly  void  and  of  no  effect,  if  levied  or  suffered  t 
his  decease,  unless  had  with  the  consent  of  the  1 
next  inbeiitable  to  her,  or  of  the  peraon  next  in 
mainder  (such  consent  appearing  on  record) ;  or  m 
the  lands  were  limited  to  the  wife  in  tail  general,  v 
out  any  limitation  in  favour  of  the  husband  or  bis  i 
or  relations  from  whom  the  estate  moved.  And  in 
case  of  such  a  void  recovery,  the  person  in  remaindt 
reversion  was  ^labled  to  enter  immediately  {d).    Bu 

(«)  6  Cm.  Dig.  tit.  3fi,  c.  8,  §  3  ;  (c)  Id.  c.  9,  §  8— II;  Prta. 

Pies.  8hep.  T.  3B  ;  1  Prest  Cory.  i.  T.  40,  i9,  n.  (9)  j  1   PiMt  ■ 

See  Bnpia,  par.  610.  202  ;  Bart.  Ootnp.  $  7M. 

(i)  6  Cro.  Dig.  tit.  36,  o.  0,  §  (iQ  fi  Cm.  Dig.  tit.  3«,  c 

23.  7— SI  ;  me  tlm>  ?na.  Shep.  T. 
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alienatioD  merely  for  the  term  of  the  widow's  life  ia  ^^'JIJ-^*- 
excepted  in  tie  statute  (a).     And  it  does  not  extend  to 
copyholds  (6).    2678. 

It  may  be  mentioned,  in  tbis  place,  that,  by  the  stat.  puHior 
32  Hen.  8,  c.  28,  a  fine  or  recovery  by  a  husband  alone,  ;,^^y^ 
who  was  seised  in  right  of  his  wife,  shall  not  be  pre-  J^*  *" 
judicial  to  her  or  her  h^rs,  or  the  person  in  remunder  or 
revernon  (e).     2679. 


VIII.  .(  Disconi: 

A.  voidable  recovery  by  a  tenant  in  tail  in  possetaion 
operated  as  a  discontinoance  (d).     2680. 

IX,  .4m  instantaneous  Bar  of  Contingent  Remahulers. 

Where  a  recovery  was  suffered  by  the  owner  of  an 
estate  for  life  in  possession,  and  the  legal  estate  was  not 
vested  in  trustees,  it  occasioned  the  destruction,  or,  in 
other  words,  it  operated  as  an  instantaneous  bar  of  con- 
tingent remainders  which  were  expectant  on  such  estate 
for  life,  and  unsupported  by  any  other  particular  estate 
0^  freehold  (e).  For  although  by  the  stat.  14  Eliz.  c  8, 
it  is  enacted,  that  recoveries  by  tenants  for  life  shall, 
as  against  "  persons  to  whom  any  reversion  or  remainder 
.  .  .  may  q>pertain,  and  gainst  (heir  heirs  and  sue- 
ceesore,  be  clearly  and  utterly  void  and  of  none  eQect," 
yet  that  refers  te  vested  remainders  only  (/).     2681. 

13;  1  Pnat.ConT.l4T;  BorUComp.  effect    of   a   diicontiniuDce,    ece 

%  70e.  snpra,  par.  2626—2631. 

(o)  Bort,  Comp.  S  708.  (a>  6  Cm.    Dig,   tit    36,    c,   8, 

(»)  1  Prert.  ConT.  148.  §  31—34  ;   Smith's  Eiecnlory  In- 

(c)  S  Cm.  Dig.   til.   36,  c.   10,  terest«,  §  766,  767,  770,  783. 

§  33 ;  Me  alw  Prea.  Shep.  T.  16.  (/)  One  A.  Davien   y.   Oataere, 

id)  See  Co.  Litt  330,  a,  n.  (1);  5  Bing.  (N.  S.)  609. 

335  a.  n.  (2).  A*  to  the  itftture  aad 
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r.  ni.T.13, 

— L'  X.  .Im  instantaneous  Bar  of  an  Kstate  Tail,  and  q 
Memaimiers  ami  Reversion  expectant  thereon,  etc., 
a  creation  of  a  Fee  out  of  the  Estate  Tail  (a). 

^rii  ™      Where  the  writ  was  brought  against  a  tenant  ii 

^^',      himself  when  in  posseasion,  and  he  vouched  over  an( 

iThuiiHif  person,  it  was  an  instantaneous  bar  of  the  estate  ti 

hHnOoii.    which  he  was  ao  seised  in  possession,  unless  the  e 

tail  was  granted  by  the  Crown  as  a  reward  for  sen 

and  the  remainder  or  reversion  was  in  the  Crown  ai 

time  of  the  recovery.     But  a  recovery  so  suffered  ws 

bar  to  any  other  estate  in  him,  or  in  another  person, : 

as  a  remainder  in  tul,  or  an  estate  tail  after  a  disa 

or  discontinuance  or  alienation  in  fee  of  or  by  a  tei 

in  taU  (6).     2682. 

1^*^      Where   a   tenant   in  tail   in   possession  conveyed 

g«ioa  or  ^tato  of  freehold  to  another  person  to  make  him  tei 

launder    to  the  pFEBcipe,  and  he  himself  came  in  as  vouchee, 

idin-       recovery  barred  not  only  the  estate  of  which  he 

seised  in  possession,  but  also  every  other  estate  that 

ever  been  in  hint     And  where  the  writ  was  hroi 

against  a  tenant  for  life  in  possession,  and  a  pei 

having   a   vested   estate  tail  in  remainder  came  in 

vouchee,  it  would  bar  bis  estate  tail  in  remainder, 

overx  b;  also  any  latent  right  that  was  in  him  (c).     But  a 

J2«^j    covery  by  a  donee  under  a  contingent  interest  in  tail 

^^'  by  an  expectant  heir  in  tail,  would  not  bar  the  issa< 

those  in  remainder  or  reversion.     And  a  recovery  wc 

!^ ""  not  bar  a  remainder  in  tail,  if   the  writ  were  brou 

^t,     against  the  tenant  in  tail  in  remainder,  as  well  as  agai 

(a)   See  Parker  t.   Tootal,   11  1  Pnat.  Codt.  123. 

H.  L.  Caa.  143.  (e)  5  Cm.  Dig.  til.  36,  c.  7,  { 

(i)  6  Cru.  Dig.  tit.  Sfi,  c    10,  §  2  Bl.  Com.  369  ;  Pres.  Sbep  T 

40—49  :    c   T.  §  4G~G3  ;    2  Bl.  IS ;  I  Prest  Con*.  136, 138;  I 

Com.  1)59 ;  Co.  Litt.  .<i72  b :   Prca.  Ccoap.  §  686,  etc 
Bhep.  T.  37  a.  (57),  39, 13,  46,  46  i 
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tiie  tenant  for  life,  and  the  former  vouched  over,  1 
not  vouched  himself  (a).     2683. 

And  in  each  of  these  cases,  where  the  tenant  in  tail " 


the  recovery  was  also  an  instantaneous  bar  to  the  re-"*™- 
mainders  and  reversion  dependent   on   such  estate   tail 
and  not  vested  in  the  Crown  (6).  and  to  all  conditions  «"^^™^ 
subsequent  or  mixed  (c),  not  being  conditions  for  pay- 
ment of  rent  to  the  donor ;  and  to  all  special  or  collateral  umiMCiou, 
limitations,  and  conditioDal  limitations  annexed  to  such 
estates  tail,  and  all    executory   interests  subsequent   to  ™™toT)r 
such  estates  tail ;  and  to  all  estates,  charges,  and  incum-  ^^" 
braoces  derived  out  of  such  remainders  and  reversion  (</),  Sd'KSim- 
including   any   estate  in   fee   into  which  a  remainder*"™*^ 
or  reversion  depending  on  such  estates  tail  might  have 
been  converted  by  a  prior  recovery  suffered  by  a,  person 
entitled  to  such  reminder  or  reversion  (e) ;  and  to  col-  JJJ^^l^ 
lateral   interests,  such   as  rents,   liens,  judgments,   and  "'^ 
powers  appendant  or  in  gross,  where  the  recovery  was 
not  qualified,  and  prevented  from  having  this  effect  by 
some  other  assurance  connected  with  the  recovery,  and 
showing  that   the   recovery   was   not   intended   to   ex- 
tinguish such  interests  {/).    2684. 

A  recovery,  by  barring  an  entail  and  destroying  the  ^"iJ^^B 
estates  expectant  thereon,  etc.,  created  a  fee  simple  out  of  ™^1^JJ[" 
the  estate  tail,  or,  at  least,  a  fee  commensurate  with  the 
estate,  which,  at  the  time  of  granting  the  entail,  was 

(a)  Preg.  Shep.  T.  44—46  ;  1  327  a,  n.  (2),  II.  1  ;  2  Bl.  Com. 
Prest.  Conr.  142,  :«!  ;    Fcarne    424,   425;    Smith's 

(6)  5  Cm.  Dip.  tit.  3fi,  c.  10,  §  Execntory  Intercsta,^  34— 3B,  14S, 
46,  53— 5fi  :  Pre*.  Shep.  T.  40,  43.  149  ;  Pres.  Shop.  T.  40 ;  Free.  Shep. 
4<;  Earl  ••/ Scarbor-ugh  v.  Dn- d.  T.  40,  andn.  (72) ;  1  Preat.ConT,  3, 
&n7^.  3  Ad.  &EI1.  897.  21. 

(r)  Smiih's  Executory  Intercgts,  (e)  Pres.   Shep.  T.  41  ;  1   Prest 

$  11—22  :    Earl  of  Scarborough  v.        Conv.  IT,  141. 
Jiif  d,  Sarili-.  3  Ad.  &  Ell.  897.  (/)  1  Preat.  Conv.  6  ;  Co.  Litt. 

(rf)  S.f  5  Cm.  Dip.  tit.  3r,,  c  1,  342  b,  a.  (1),  VI.  3  ;  Smith  t. 
g  .so— 36  ;  c.  H,  §  2&— 29;  Co.  Litt.       Death,  S  Madd.  371. 
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'•  vested  in  the  donor  (a),  even  though  the  tenant  in 

"  declared  no  uses,  or  the  uses  declared  were  void  (6).  2 

But,   1,   when   a   tenant  in  t^  became  a  tenai 

tiul  after  possibility  of  issue  extinct,  he  lost  the  p 

which  he  before  had  of  barring  the  estates  and  inte 

of  others  (c).     2986. 

2.  A  recovery  was  no  bar  to   powers   simply  t 
teral  (d).     2687. 
t       3.  Nor  to  any  inherent  condition  annexed  to  es 
tail  for  payment  of  rent  to  the  donor  (e).     2688. 

4.  Nor  to  any  estates  or  charges  which  were  cr 
by  the  tenant  in  tail  himself  (/).  On  the  coot 
since  it  would  be  contrary  to  justice  that  a  p 
should  defeat  his  own  contract,  a  recovery  sul 
by  a  tenant  in  tail,  for  whatsoever  purpose  snl 
by  barring  the  entail,  let  in  and  confirmed  al 
estates,  charges,  and  incumbrances  which  he  had  en 
and  which  were  before  defeasible  by  the  issue,  ao 
they  took  place  before  any  charge  that  was 
on  the  lands  by  or  after  the  recovery  (g).  2688 
.5,  Nor  was  a  recovery  a  bar  to  any  estates,  ch: 
limitations,  or  conditions  to  which  the  estate  o 
donor  of  the  entail  was  subject  (A).  So  that,  i 
person  who  created  an  estate  tail  had  only  a  hi 
or  determinable  interest,  the  recoveror  had  such  < 
only  aa  was  in  the  donor,  and  not  a  fee  simple  (i).  £ 
6.  Nor  was  a  recoveiy  a  bar  to  any  estates  or  int 
which  were  not  subsequent,  in  point  of  limitation,  ■ 
estate  of  which  the  recovery  was  suffered  (j).  ZG 
ta)  SeeSCru,  Dig.  Ut.  36,  o.  y,  (/)  See  Id.  c.9,  57;  I'n 

§    7  ;    2    Bl.    Com.    3fil  ;    1    Prwt.       T.  41,  47  ;   1  Prest.  Conv.  1( 
Cdv.  1.  0)  Id.  §2— 7. 

(*)  7hniierv.Jtad/('rd,6Sim.2\.  (ft)  Id.  c.  6,  5  26;  Pre. 

(c)  1  Prcst,  Conv.  144.  T.  40,  47;  1  Preal.  Cony.  17 

(d)  B    Cm.    Dig.   tit.   30,   c,   H,  <0  Pres.  Shop.  T.  38 ; 
§  24.                                                          CoDv.  2,  140. 

(f)  Id.  5  26,  27,  30.  (j)  E  Cm.  Dig.  tit  36.  c 
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Thus,  if  a  remote  remaiDderman  in  tail,  with  the  as-  o^.'"J"s 
sistance  of  the  owner  of  the  immediate  freehold,  or  if  a  i^t„,^ 
tenant  for  life  in  possession,  with  a  remote  remainder  in  ^','i^' 
tail  in  himself,  Buffered  a  recovery,  it  ban'ed  his  eutate 
tail  and  the  remainders  and  reversion  e]C])ectant  thereon, 
butwaa  no  har  to  the  remainders  intervening  between 
the  immediate  freehold  and  his  estate  tail  {«).     And  so.  j!2jl|^ "' 
if  a  term  for  years  was  limited  to  arise  before  an  estate  ^jSj^^;, 
tail,  even  though  for  the   imrpose  of  raising  a  sum  ofj^^ou 
money  in  case  of  a  failure  of  issue  of  the  parent  to  whose  tmeT  " 
isaue  the  estate  tail  was  given,  it  waiS  not  barred  by  a 
recovery  suffered  of  the  estate  tail  {b).  And  so  a  recovery  Dome. 
by  a  husband,  in  which  his  wife  did  not  join,  was  no 
bar  to  her  dower.     There  is  an  Act  of  Parliament,  Stat. 
Westminster  2,  c.  4,  to  this  effect  (c);  but  it  is  conceived 
that,  in  accordance  with  the  general  principle,  the  same 
would  have  been  the  case  independently  of  that  statute. 
8682. 

Where  two  persons  were  seised  as  joint  tenants  for  iH»t|nrtio« 
life,  with  a  remainder  in  tail  to  one  of  them,  and  the  ^^"j^" 
person  who  had  the  remiunder  in  tail  suffered  a  recovery, 
it  severed  the  jointure,  and  barred  the  estate  tail  and 
the  remainder  over,  as  to  a  moiety,  but  no  more  (rf), 
because  joint  tenants  are  each  seised  of  an  undivided 
moiety  of  the  whole.  And  where  land  was  limited, 
before  marriage,  to  a  man  and  his  intended  wife  and 
the  heirs  of  their  bodies,  and  the  husband  suffered  a 
recovery,  in  which  he  was  vouched,  the  recovery  vras  a 
good  bar  to  the  estate  tail  as  to  the  husband's  moiety  (c). 


Co.  litt.  203  b,  n.  (1)  ;  1    Prest.  (t)  a    Cru.    Dig.    tit.    H6.    c.    H. 

Conr.  16,  141.  5  5,  fi. 

(a>  1  Prest.  Conr.  1«,  17  ;  Preti.  (rf>  6  Cni.  Dig,  til.  3«,  i;,  7.  §  2". 

Shcp.  T.  41 ;   5  Cm.  Difr.  tit.  SB.  2fi  ;  I  Prcst.  Conv.  126. 

c  10,  5  6.  (c)  6  Cru.  Dig.  tit.  36,  c.  7.  §  25. 

(S)  fiifc*  T.  OBHt,  *  Sim.  66.  26 ;  1  Preat.  Conv.  125,  143. 
Z2 
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I'-  But  if  lands  were  ^ven,  afUr  Baanif^e,  to  husb 
~  and  wife  and  the  heirs  of  their  two  bodies,  remain 
over,  so  that  they  were  seised  in  tail  as  tenants 
entireties,  a  recoveiy  by  the  husband  alone  was 
bar  to  the  estate  tail,  remainder,  or  reversion,  for  i 
part  of  the  land ;  because,  in  this  case,  the  husbi 
had  no  distinct  interest  {a).  And  if  land  ' 
limited,  after  marriage,  to  husband  and  wife  for 
and  to  the  heirs  of  the  body  of  the  husband,  and 
husband  alone  suffered  a  recovery,  with  single  voucl 
it  was  no  bar,  even  as  to  a  moiety;  because 
limitation  to  the  heirs  of  the  body  of  the  husb 
was  not  executed  in  possession  absolutely ;  and 
husband  and  wife  took  by  entireties  under  the  i 
limitation ;  so  that  the  husband  took  no  disti 
interest  in  possession ;  and  a  recovery  with  sir 
voucher  could  have  no  effect  except  on  an  estate 
possession.  But  the  recovery,  in  such  a  case,  wai 
bar  to  the  remainder,  if  the  husband  came  in 
vouchee,  though  it  did  not  bar  the  estate  of  the  v 
for  her  life,  after  the  husband's  death  (6).     2694. 

7.  A  woman  could  not  bar  a  marital  estate 
within  the  atat.  II  Hen.  7,  c.  20,  already  noticed 
recovery  suffered  by  her  of  such  an  estate  was  void 
2686. 

8,  In  consequence  of  the  stat  34  k,  35  Hen.  8,  c. 
where  an  estate  tail  was  gi-anted   by  the  Crown  a 

^  reward  for  services,  and  tlie  remainder  or  revers 
was  in  the  Crown  at  the  time  of  a  recovery  suffe 
by  the  tenant  in  tail,  such  recovery  could  not 
either  the   entail    or    the    remainder    or    reversion 


(b)  See   Pres.   Shep,   T.   ifi ;    1  4G ;   1    Prest.   Conv,   56—57. 

Prest.  Cooy.  124.  125  ;  Feanie  36,  37. 

(4)  See  5  Cm.  Dig.  tit. .%,  c.  7,  (e)  See   §   VII..   eupm.  ad 

§  27—29,  66,  67  ;    PreB.  Shep.  T.  Prest,  ConT.  20. 


iDi.  Google 


0¥    THE  OPERATION  OF  RECOVERIES.  1077 

the   Crown,  or  particular  estates  derived  out  of  it,  or  ^vTHfa?' 
aoy   other  est&te  in  the  land  (a).     S696. 

And  in  other  cases  where  the  reversion  was  vested 
in  the  Crown,  except  by  a  subject  in  fraud  of  aliena- 
tion, it  is  doubtful,  at  least,  whether  such  reversiuu 
could  be  barred  (6).    2697. 

9.  By  the  stat.  21  Hen.  8,  c  15,  s.  14,  nu  manner  of  J^^*".'^ 
iitatate  staple,  statute  merchant,  nor  execution  by  elegit 

shall  be  avoided,  or  in  any  manner  made  frustrate,  by 
a  feigned  recovery  (c).    2698. 

10.  A  Court  of  Equity  will  interfere  in  the  case  of  J^'^-^  ^'i™','" 
recoveries    obtained    by   fraud  (d).    And    it   will    also  ]„  ^"^„ 
confine  the  operation   of  a  recovery  to  those   purposes  ""^ 
for  which  the  recovery  was  intended  (e).     2699. 


As  the  effect  of  a  recovery  so  materially  depended  on  J'"^<"- 
there  being  a  proper  tenant  to  the  praecipe,  it  may  be 
desirable  to  add  a  few  observations  upon  that  point. 
2700. 

We  have  seen  that  the  rule  was,  that  a,  person,  in  Ruiav 
order  to  be  a  proper   tenant  to  the  prajcipe,  must,  at 
the   time   of  the   writ  being   brought  against   him,   or 
before  judgment  given,  have  had  the  immediate  estate 
of  freehold,  either  by  right  or  by  wrong  (/).     2701. 

But  by  the  stat.  14  Geo.  2,  c.  20,  s.  6,  a  recovery  was  Bunctw 
valid  to  all  intents  and  purposes,  if  the  deed  making  the  iwiot. 
tenant  to  the  pnecipe  were  executed  before  the  end  of 
the  term,  great  session,  session  or  assize  in  which  such 
recovery  was  suffered  (g).    2702. 

(a)  5  Cru.  Dig.   Ut.  36,   t.   10,  Qd)  5   Cru.    Dig.   tit.  10,  c.  36, 

}  U),  49  ;  Co.  Litt.  372  b  ;  I  Iciest.  §  44. 

Con».  18,  145.  (f)  Id.  §  46. 

(i)  See  5  Cm.  Dig.  tit.  36,  c.  lU,  (/)  Pres.  Shep.  T.  42  ;  1  Prist. 

§  45,  33 — 66  ;   1   Prest  Con».  19,  Conv.  in. 

146.  (if)  5  Cru.  Dig.  lit.  36,  c.  2,  §  24, 


(e)  5  Cru.  Dig.  tit.  36,  e.  10,  $  57.       26. 
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J}*'  By  H.  S  of  the  same  statute,  after  a  lapse  of  ti 
yeani  from  the  suffering  a  recovery,  it  is  to  be  de 
valid,  if  it  appear  on  the  face  of  it  that  there  ^ 
tenant  to  the  writ,  and  if  the  persons  joining  in 
recovery  had  a  sufficient  estate  and  power  to  : 
the  same,  notwithstanding  the  deed  for  making 
tenant  to  such  writ  bo  lost  or  not  appear  (a).  S 
And,  in  consequence  of  the  same  statute,  a  tena 
tail  in  remainder  could  suffer  a  recoveiy  without  tbt 
currence  of  the  tenant  of  the  first  estate  of  freehold, 
latter  were  a  mere  lessee  for  life  under  a  rent,  pro 
the  owner  of  the  estate  of  freehold  next  expectai 
such  life  estate  conveyed  an  estate  of  freehold  ti 
tenant  to  the  writ  (b).  3704. 
*^  A  recovery  suffered  by  a  cestui  que  trust  in  tail 
""  was  in  possession  under  the  trustees,  or  by  a  cestui 
trust  in  tail  in  remainder  in  conjunction  with  a  cestu 
trust  for  Ufe  in  possession,  would  effectually  bar 
estate  tail  and  all  equitable  remainders  and  equi 
reversions,  although  there  was  only  an  equitable  U 
to  the  pnecipe.  And  a  recovery  suffered  by  an  equi 
tenant  in  tail  who  had  previously  mortgaged  in  i 
valid  without  the  concurrence  of  the  mori^agee,  be 
the  whole  beneficial  ownership,  subject  to  the  pay 
of  the  money,  remains  in  the  mortgagor  (c).  But 
covery  without  a  legal  tenant  to  the  pnecipe  was  n< 
to  any  legal  estate  (rf).  It  is  enacted,  however,  b; 
Stat  3  &  4  Will  4,  c.  74,  s.  11,  that  no  recovery  "  shi 
invalid  in  consequence  of  any  person,  in  whom  an  « 
at  law  was  outstanding,  having  omitted  to  makt 
tenant  to  the  writ  of  entry  or  other  writ  for  sufi 

(a)  BCni.  Dig. tit.  3fi,c.  2,566.  Turn,  k  Russ.  26. 

(*>  ECra.  Dig.  lit. .■IB,  t.  2,52S;  (rf)  See  B  Cm.  Digr.  tit3 

Pros.  Shep.   T.  42,  n.  (82);  IJurt.  5  9—20;  1    PreBt.  Cotit.  2: 

Ciimp.  §  fiit!.  Irium  v.iVorman.  3  bar.  k 

(o)  iVi*ay«.-    V.    (iTei-niT'-od.    I  799. 
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such  recovery,  provided  the  person  who  wm  the  owner  ^h'"*^"" 
of  or  had  power  to  di8p>066  of  an  estate  in  possession,  not 
being  less  than  au  estate  for  life  or  lives  in  the  whole  of 
the  rents  and  profits  of  the  lands  in  which  such  estate 
at  law  was  outstanding,  or  the  ultimate  surplus  of  such 
rents  and  profits  after  payment  of  any  chai^;es  thereout, 
and  whether  any  surplus  after  payment  of  such  charges 
shall  actually  remain  or  not,  shall  within  the  time  hmited 
for  making  the  tenant  to  the  writ  for  suffering  such 
recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ ;  and  an  estate 
shall  he  deemed  to  he  an  estate  in  possession  notwith- 
standing there  shall  be  euhsisting  prior  thereto  any  lease 
for  Uves  or  years,  absolute  or  determinable,  upon  which 
a  rent  is  reserved,  or  any  term  of  years  upon  which  no 
rent  is  reserved."    2706. 

Where  a  remainder   in    tail    was   vested   in   several  Pmhuhi 
persons,  who  joined  with  the  tenant  for  life  in  making  |*;|^'^^ 
a  tenant  to  the  pnecipe,  and  a  recovery  was  suffered,  in  ^jj^"™"" 
which  some  only  of  them  were  vouched,  an  estate  of  J^J^^,. 
freehold  co-extensive  with  the  interests  of  the  others  or  "^'"'^ 
other  of  them,  who  were  or  was  not  vouched,  remained 
in  the  tenant  to  the  prsecipe,  and  was  sufficient  to  give 
validity  to  a  subsequent  recovery,  in  which  such  others 
or  other  of  them  were  or  was  vouched  (a).    2706. 

If  s  person,  having  a  remainder  or  reversion  expectant  "^"^ "' 
on  an  estate  for  life  in  possession,  was  made  tenant  to  the  Jj^j^^. 
pnecipe,  such  life  estate,  except  it  were  a  lease  for  life  S^;,i,^,er. 
within  the  stat  14  Geo.  2,  c.  20  (par.  2702—4),  ought 
to  have  been  surrendered  to   the   remainderman  or  re- 
versioner before  he  became  tenant  to  the  pnecipe.    The 
Conrta  will  presume  a  surrender  of  the  life  estate,  where 
there  are  sufficient  grounds  for  so  doing;  as  where  the 
possession  has  accompanied  the  recovery  a  long  time,  as 
(a)  aUfer  v.  HMon,  2  a  &  B.  686. 
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for  forty  years ;  or  where  there  are  entries  io  an  attor 
book  of  a  surrender  having  been  prepared  and  put 
The  moat  usual  course,  however,  was  for  the  prior  e 
fur  life  to  be  conveyed  to  some  third  persoD,  to  i 
him  tenant  to  the  praecipe  (a).     S707. 


The  operation  of  Fines  and  the  operation  of  Becm 
contrasted. 

Moat  of  the  points  of  i^esemblance  and  of  diffei 
between  Fines  and  Recoveries,  as  regards  their  open 
may  readily  be  collected  from  the  preceding  view  o 
modes  in  which  they  respectively  operate.  One  oi 
of  these  differences,  however,  it  would  seem  expe< 
particularly  to  notice.     2707a. 

At  the  same  time  as  a  recovery  barred  an  entai 
have  seen  that  it  instantly  destroyed  the  estate! 
pectant  thereon,  and  created  a  fee  simple  out  of 
estate  tail,  or  at  least  a  fee  commensurate  with  the  € 
which  at  the  time  of  granting  the  entail  was  veatt 
the  donor  (6),  even  though  the  tenant  in  tail  declare 
uses,  or  the  uses  declared  were  void  (r).  The  effect 
fine  was  very  different.  While,  if  levied  with  procl 
tions,  it  instantaneously  barred  all  the  lineal  hei 
tail  of  the  cognizor,  and  all  his  collateral  relations 
were  privy  to  him  in  blood  and  etitate,  it  had  n( 
mediate  effect  on  the  subsequent  estates,  but,  unti 
expiration  of  the  five  years  within  which  the  owm 
such  estates  were  allowed  to  claim,  only  converte 
estate   tail   into   a  base  fee,  although    after   that 

(a)  Pres.  Shep.  T.  -12,  n.  (82)  ;  1  §  7  ;  2  BI.  Com.  361  ;  1 
Preat.  CoQV.  77—86.  Conv.  1. 

(i)  See  fi  Cru.  Dig.  tit.  Sti,  c  »,  (b)  TainieT\.Jta4/erd,&S 
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indeed,  in  the  event  of  non-claim,  the  estate  tail  became  ^h.'"^  "' 
an  estate  in  fee  simple  (a).     2708. 

From  this  diversity  of  operation,  there  sometimes 
resulted  some  most  important  practical  differences  in 
the  effect  of  the  two  assurances.     2709.     Thus — 

1.  If  the  immediate   reversion   or   remainder   in   feei.Anonny 
simple  happened  to  be  vested  in  the  tenant  in  tail  him-  ^™ 
self,   and   bad   descended  Irom   and   was  subject  to   an  j^^™' 
mcumbrance  of  one  of  his  ancestors,  a  recovery  suffered  IJ^JS'*" 
by  the  tenant  in  tail  cut  off  the  incumbrance,  by  cutting  '™*™'^ 
off  the  revetsion  or  remainder  subject  thereto.     But  if  a 

fine  was  levied  by  him,  it  served  to  accelerate  the  in- 
cumbrance :  for  the  base  fee  into  which  the  estate  tail 
Tvas  converted  merged  in  the  reversion  or  remainder  in 
fee,  so  that  such  reminder  or  reversion  became  an 
estate  in  possession;  and  the  incumbrance  which  was 
unavailing  &a  against  those  who  claimed  under  the  entail 
before  the  fine,  became,  by  the  operation  of  the  fine, 
accelerated  together  with  the  reversion  or  remainder, 
and  established  as  an  immediate  charge  upon  those 
persons  against  whom  it  was  before  of  no  avail,  that  is, 
against  the  tenant  in  tail  and  the  heirs  in  tail,  under 
their  new  characters  of  tenant  in  fee  simple  and  heirs 
general,  which  they  acquired  by  the  fine  (6).     S710. 

2.  If  a  person  seised  in  fee  ex  parte  materntl  suffered  i.  ThHimu- 
a  recovery,  it  did  not  alter  the  mode  of  descent  (c).  In  fon  >* « flue 
the  case  of  a  tenant  in  tail  by  purchase  under  a  marriage  ^",^* 
settlement  made  by  his  maternal  ancestor,  with  the  re-  Ji^',^'  „ 
version  in  fee  by  descent  ex  parte  matem&,  if  the  tenant  dSlSrf° 
in  tail  suffered  a  recovery  to  the  use  of  himself  in  fee, 

the  estate  would  descend  to  bis  heirs  ex  parte  paternti. ; 

(a)  See  5  Cru,  Dig.  tit.  35,  c.  a;  Coht.  9,  10,  13,  U  ;  2  Free.  Shep. 

1   Prudt.  ConT.  H;  Dee  d.   (iilhert  T.  2Me ;  Watk.  Conv.  ;lr<l  ed.   by 

T,  Hmi,  7  Mees.  k  W.  126.  Prest.  64—5, 

(J)  See  B  Cru.  Dig.  Ut.  35,  c  12,  (f)  5  Cru.  Dig.  tit.  3ti,  e.  9,  § 

4  9,  10 ;  tit.  36,  c.  9,  §  7 ,  1  Prest.  12,  13. 
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*^'s''  because  the  estate  tail  acquired  by  purchaae,  though 
"  from  his  maternal  anceator,  would  so  descend;  and  the 
fee  created  by  the  recovety  out  of  the  estate  tail 
descended  in  the  same  manner  as  the  estate  twl  (a). 
Whereas,  if  a  tenant  in  tail  similarly  situated  had  levied 
a  fine,  it  is  conceived  that  the  property  would  have 
descended  to  bis  heirs  ex  parte  matem& ;  because  the 
estate  tail,  which  was  alone  originally  descendible  to 
bis  paternal  heirs,  would  have  been  converted  into  a 
base  fee,  and  that  base  fee  would  have  merged  in  the 
reversioD  in  fee  simple  descendible  to  his  maternal  heiis. 
2711. 

(«)  Pec  S  Cm.  Dig.  tit,  3B,  c.  9,  §  14,  16  ;  1  Piwil  Conv.  197. 
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OF  ALIENATION  OF  COPYHOLDS  BY  VOLUNTAEY  ORAMT 
Ain>  ADMirTANCE,  BY  SUBRENDEB  AND  ADMITTANCE, 
BT  BAitOAIN  AND  SALE  AND  ADHITTANCE,  OB  BY 
BECOVERV. 

Alienation  of  copyholds  may  be  either  by  the  lord  of  ^^'"Jx'v 
the  manor,  or  by  one  tenant  of  the  manor  to  another,  ^^^y^- 
We  have   already    made  some  few    obeervationa  upon  ^^n';^ 
alieiiation  by  the  lord  by  way  of  voluntary  grant  (a). 
8712. 

With  regard  to  alienation  by  one  tenant  to  another,  ^^'"'y 
no  ordinary  assurance  applicable  to  property  of  freehold  jJ,pjhJidJ 
tenure  has  any  operation  upon  the  legal  estate  in  copy- 
holds (6).    The  ordinary  mode  of  alienation  of  a  copyhold  "h™  Ji*''i 
by  a  tenant  having  ao  estate  in  fee  simple  is  by  surrender  "^ 
and  admittance,  that  is,  a  surrender  or  yielding  up  ofBurreiHiM 
his  estate  by  the  tenant  to  the  lord  or  his  steward,  to  "^'^ 
the  nae  of  the  alienee,  or  for  such  purposes  as  in  the  sur- 
render are  expressed ;  and  an  admittance  of  the  alienee 
or  person  intended  to  take,  to  hold  to  him  and  his  heirs 
at  the  will  of  the  lord,  according  to  the  custom  of  the 
manor.    The  surrender  and  admittance  are  entered  on 
the  court  roll,  and  the  new  tenant  receives  a  copy  of 
this  entry  {c).    Before  admittance,  it  was  necessary,  until 
a  recent  enactment,  that  the  surrender  should  be  pre- 
sented by  the  homage  or  jury,  by  way  of  giving  the  lord 
notice  of  the  surrender,  unless  he  chose  to  proceed  with- 

(«)  Sapra,  pa.  304— S. 
(t)  2  BL  Com.  367 ;  1  OniiBe  T. 
10,  c  3,  §  17. 
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t^t"  XIV.  out  it-      But  by  the  3tat  4  &  5  Vict,  c  35,  a.  90,  present- 

ment  is  no  longer  necessary.     2713. 
Bmun  We  have  seen  (par.  297 — 8)   that  in  the  case  of  free 

copyholds,  a  deed  of  bargain  and  sale  is  sometimes  em- 
Fowuot      ployed,  instead  of  a  surrender.     And  sometimes,  to  avoid 
the  necessity  for  admittance  of  trustees  for  sale  of  copy- 
holds under  a  will,  a  mere  power  of  sale  is  given  them 
without  any  estate,  aud  they  then   execute  a  deed  of 
bai^ain  and  sale  in  favour  of  the  purchaser,  which  gives 
him  the  right  of  claiming  admittance  from  the  lord  {a). 
2714. 
Slirt'i^i.         [With  reference  to  deeds  executed  by  tenants  for  life 
^^^t.    under  stat.  45  &  4C  Vict.  c.  38,  s.  20  (Appendix),  it  is 
8ut.4&<i4ii  provided  by  that  section  as  follows: — "(3)  In  case  ofa 
J^»  Hewiai  deed  relating  to  copyhold  or  cuslomaiy  land,  it  is  suffi- 
i*si.  cient  that  the  deed  be  entered  on  the  court  rolls  of  the 

manor,  and  the  steward  ia  hereby  required,  on  production 
to  him  of  the  deed,  to  make  the  i^roper  entry ;  and  on 
that  production,  and  on  payment  of  customary  fines, 
fees,  and  other  dues  or  payments,  any  person  whose  title 
under  the  deed  requires  to  be  perfected  by  admittance 
shall  be  admitted  accordingly ;  but  if  the  steward  so 
requires,  there  shall  also  be  produced  to  him  so  much  of 
the  settlement  as  may  be  necessary  to  show  the  title  of 
the  jierson  executir.g  the  deed  ;  and  the  same  may,  if  the 
steward  thinks  fit,  be  also  entered  on  the  court  rolls."] 
2714a. 
BdDBH.  Where  a  man  bas  only  a  right  to  a  copyhold,  he  may 

release  it  by  deed  or  by  copy  to  one  who  is  admitted  {h). 
2716. 
wSg"*  Estates   tail  in  copyholds  are  not   capable  of    being 

discontinued ;  nor  could  any  a^urance  be  made  of  them 
similar  to  a  fine ;  but  in  all  cases  previous  to  the  stat, 
(a)Sce9Jann.a:Brth.bySweet,  (6)  Co.  Liu.  6!i  a. 
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3  A  ♦  Will.  4,  c  74.  (which,  aa  we  have  seen,  aboliahed  tV.?"x" 
recoverieB  and  substituted  other  modes  of  disposition  by 
tenanttt  in  tail  and  owners  of  base  fees  in  copyholds)  (a), 
such  estates  might  be  enlarged  into  fees  simple,  either  by 
some  appropriate  proceeding  in  the  lord's  court  (which 
was  most  commonly  analogous  to  a  common  recovery, 
and  called  by  that  name),  or,  in  the  absence  of  a  custom 
for  that  purpose,  by  a  mere  surrender  (b).     2716. 

By  the  stat,  3  &  4  Will.  4,  c.  74,  a.  4,  no  fine  or  re-  fimm 
covery  levied  or  suffered  in  a  superior  Court  of  lands  of  i*^i» 
the  tenure  of  ancient  demesne  may  be  i-eversed  as  to  any  •"""""a 
person  except  the  lord  of  the  manor;  and  every  such  fine 
or  recovery  which  may  be  reversed  as  to  him  will  still 
remain  valid  against  and  as  binding  upon  the  conusors 
or  vouchees,  and  all  persons  claiming  under  them,  as  if 
not  reversed.    2717. 

By  8.  o  of  the  same  Act,  if  a  fine  or  recovery  has  been 
levied  or  suffered  in  a  superior  Court  of  lands  of  the 
tenure  of  ancient  demesne,  and  subsequently  a  tine  or 
recovery  bos  been  levied  or  suffered  of  the  same  land  in 
the  court  of  the  lord  of  the  manor,  the  fine  or  recoveiy  in 
the  lord's  court  will  be  as  valid  as  if  the  tenure  had  not 
been  altered.     2718. 

By  s.  6  of  the  same  statute,  tenure  of  ancient  demesne, 
where  suspended  or  destroyed  by  levying  or  suffering  a 
fine  or  recoveiy  in  a  superior  Court,  will  be  restored 
where  the  lord  is  not  barred  of  bis  right  to  reverse  such 
fine  or  recovery,  provided  his  rights  shall  have  been 
recognified  within  twentj'  years  from  the  1st  of  January, 
1834.     2719. 

By   the  get^erai  custom,  every  copyholder  may  sur-iiodot* 
render  in  court,  or  he  may  surrender  out  of  court  to  the 
lord  himself  or  his  steward.     But  he  cannot  surrender 

(a)  See  sapra,  par.  220<f  et  Be<|.  :)T,  c  2,  §  7.  HI :  t'i>.  Litt.  lU  >i,  l>, 

(6)  Burton,  5  1285  ;  5  <:roiw  T.       H  n.  3,  1. 
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^"exrv.  ^"^  "^^  court  to  the  lord  by  the  bands  of  any  other  person, 

except  by  particular  custom  (a).     27S0. 
wim  By  the  old  law,  grants  and  admittances  must  generally 

■cuoituim  bave  been  made  at  a  court  held  within  the  manor.  But 
""^  by  particular  custom,  the  court  might  be  held  out  of  tJie 
manor,  and  grants  and  admittances  made  tiiere  (b).  And 
by  the  stat.  4  &  5  Vict  c.  35,  8.  87,  it  is  enacted  "  that, 
after  the  Slat  day  of  December,  1841,  it  shall  be  lawful 
for  the  lord  of  any  manor,  or  his  steward,  or  the  deputy 
of  such  steward,  bo  grant  at  any  time  and  at  any  place, 
either  within  or  out  of  such  manor,  and  without  holding 
a  court  for  such  manor,  any  lands,  parcel  of  such  manor, 
to  be  held  by  copy  of  court  roll,  or  according  to  the 
cuBtom  of  the  said  manor,  which  such  lord  shall  for  the 
time  being  be  authorised  or  empowered  to  grant  out 
to  be  held  by  copy  of  court  roll,  or  according  to  such 
custom,  so  nevertheless  that  such  lands  be  granted  for 
such  estate  only,  and  to  such  person  only,  as  such  lord, 
steward,  or  deputy  shall  for  the  time  being  be  authorised 
or  empowered  to  grant  the  same."  And  by  s.  S8,  it  is 
enacted,  "that,  after  the  Slat  day  of  December,  1841,  it 
shall  be  lawful  for  the  lord  of  any  manor,  or  his  steward, 
or  the  deputy  of  such  steward,  to  admit,  at  any  time, 
and  at  any  place,  either  within  or  out  of  such  manor,  and 
without  holding  a  court  for  such  manor,  any  person  as 
tenant  to  any  lands,  parcel  of  such  manor,  to  be  held  by 
copy  of  court  roll,  or  according  to  the  custom  of  such 
manor,  to  and  for  which  such  person  shall  for  the  time 
being  be  entitled  to  be  admitted."  But  by  a  91,  it  is 
provided,  "  that  where  by  the  custom  of  any  manor  the 
lord  of  such  manor  is  authorised,  with  the  consent  of  the 
homage  of  such  manor,  to  grant  any  common  or  waste 
lands  of  such  manor  to  be  holden  of  the  lord  by  copy  of 
court  roll,  nothing  in  this  Act  conttuned  shall  operate  to 
(a)  Co.  Litt.  59  a,  jc  n.  6.  (,b)  1  Cruise  1. 10,  c  1,  $  2S. 


iDi.  Google 


or   ALIENATION    OF    COPYHOLDS.  1087 

aathorize  or  empower  the  lord  to  grant  any  Boch  common  x^t"xiv. 
or  waste  lands  without  the  consent  of  the  homage  as- 
sembled  at  a  customary  court  holden  for  such  manor, 
et^"    2721. 

Prior  to  this  Act,  an  admittance  by  the  steward,  as 
such,  out  of  the  manor,  whether  at  a  court  or  otherwise, 
was  inoperative,  unirae  by  virtue  of  a  special  authority 
from  the  lord,  or  unless  subsequently  ratified  by  him  and 
notified  to  the  homage  (a).     2722. 

By  the   stat  11  Geo.  4  &  1  WiU.   4,  c.  tio,  a.    3—5  Admitu™ 

/  '  *  '  Of  panooB 

infants,  femmea  covert,  and  lunatics  may  be  admitted  to  j^ut,, 
copyhold  estates  by  their  guardian,  committee,  or  at- 
torney. By  8.  6,  if  the  fines  are  not  paid,  the  lord  may 
enter  and  receive  the  profits  of  the  copyhold  till  he  is 
satisfied.  By  s.  8,  guardians,  or  husbands,  or  commi)>tees 
paying  fines,  may  reimburse  themselves  out  of  the  rents 
of  the  copyhold.  And  by  s.  9,  no  ^forfeiture  is  to  be 
incurred  by  an  in&ut  for  not  appealing  or  for  refusing 
to  pay  fines.  But  the  stat.  IC  &  17  ^ict  c.  70,  repeals 
this  Act,  as  regards  lunatics,  and  makes  certfun  enact- 
ments on  the  subject  (b).    2723. 

The  words  of  limitation  in  the  surrender  must  be  the  woidiof 

limttHtion 

same  as  those  which  would  be  required  in  the  conveyance  '"  "j^ 
of  freehold  lands,  unless  the  peculiar  custom  authorises  a  ^^^^ 
variation.    And  the  surrender  is  generally  to  be  construed  '''"^* 
in  the  same  manner  as  a  conveyance  at  common  law  (c). 
2724. 

Admittance  may  take  place,  first,  upon  a  voluntary  cinmm- 
grant   from  the  lord.      Secondly,  upon  a  surrender  or  I^J^fJ^^ 
devise   by   the  former   tenant.      And,   thirdly,   upon  a  JSa"** 
descent  (^.    2726. 

If  a  person  marries  a  woman  who  has  a  term  of  years  Hubud 

(a>  Datd.  Outteridget.SiyKrrby,  (e)  Burton,  §  127S  ;  6  Cruise  T. 

7  Com.  B,  (N,  S.)  699.  37,  c.  1,  §  76,  84,  86. 

(fr)  Sec  Pt.  IV.  T.  1,  Ch.  e.  ifC)  2  BL  Com.  370. 
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^y  or  other  greater  estate  in  a  copyhold,  though  he  thereby 
becumes  seised  or  possessed  of  the  copyhold,  yet  as  it  is 
jure  alieno,  he  is  not  obliged  to  be  admitted,  and  there- 
fore not  liable  to  a  fine  (a).     2726. 

After  surrender,  and  before  admittance  of  the  surren- 
deree, the  surrenderor  remains  tenant  to  the  lord ;  and  If 
the  surrenderee  surrenders  to  another,  the  surrender  is 
void,  and  cannot  be  confirmed.  But  the  surrenderee  is 
so  far  r^arded  as  owner,  that  the  surrenderor  cannot 
revoke  the  surrender,  or  convey  away,  or  incumber;  and 
the  surrenderee  may  make  an  equitable,  though  not  a 
legal,  transfer  by  act  inter  vivos ;  and  if  the  surrenderee, 
in  the  case  of  a  free  copyhold,  dies  before  admittance,  hi» 
widow  is  entitled  to  dower  (b).  Before  the  stat.  1  Vict, 
c.  26,  a.  3,  a  surrenderee  before  admittance  could  not 
devise  (c).    2727. 

The  heir  has  as  complete  a  title  without  admittance, 
as  with  it,  against  all  the  world  (d),  except  the  lord. 
"■  Indeed,  upon  satisfying  the  lord  for  his  fine  due  upon  the 
descent,  he  may  surrender  into  the  hands  of  the  lord  to 
whatever  use  he  pleases  (e).  And  even  before  the  stat  1 
Vict.  c.  26,  8.  3,  an  heir  at  law  might  devise  a  copyhold 
estate  descended  to  him,  without  having  been  admitted, 
and  without  previous  payment  of  the  lord's  fine  (/') 
But,  until  admittance,  a  devisee  cannot  surrender  tlie 
tenement,  nor  before  the  stat.  1  Vict.  c.  26,  s.  3,  could  he 
devise  it  (g).    2728. 

The  effect  of  the  stat  1  Vict  c.  26,  s.  3,  is  to  enable 
the  devisee  to  devise  without  any  surrender  to  the  use 
of  his  will ;  it  does  not  devest  the  estate  out  of  the  cos- 
(a)  I  CriiiBO  T.  10.  c  4,  5  la.  (.■)  2  Bl.  Rom.  37\  ;  Bnrton.   S 

(J)  Bee  6  CruiBC  T.  37,  c.  1,  §  Kt       1235. 
—  6'J  ;   2   Bl.    Com.    36R  ;    Coote  (/)  Bight  d.  Ihylor  r.  M*ii.  3 

Mortg.  3r(l  cd.  1 14.  B.  4:  Ad.  864  ;  Barton.  5  1295 :  I 

(c)  1  Jfirm.  WillR,  2nd  ed.  4S.  Jarra.  Wills,  2nd  al.  47. 

(11)2  Bl.  Com.  371,  ChriBtian'e  (j)  Burton,  5 1294;  IJann.WiUa. 

note.  2nd  ed.  47. 
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tomary  heir,  and  vest  it  in  the  devisee :  until  the  ad-  rrr'"'.^"- 

mittance    of    the   devisee,   the   estate    remains    in   the 

customary  heir:  and  hence  where  the  devisee  refuses  to 
be  admitted,  the  lord  cannot  seise  quousque  for  want  of 
a  tenant  (a).     2729. 

The  uses  ei^pressed  in  the  surrender  entirely  govern  Acimitunce 
the  operation  of  the  subsequent  admittance.  If  any  Ji;;^'^ 
other  person  than  be  to  whose  use  the  surrender  was 
made  is  admitted  by  the  lord,  he  acquires  no  title  ;  aud 
if,  on  the  admittance  of  the  surrenderee,  other  words  of 
limitation  are  used  than  those  in  the  surrender,  they  are 
of  no  avail,  and  the  estate  expressed  in  the  surrender 
takes  effect  (&).    2730. 

By  the  general  custom,  admittance  of  a  tenant  for  life  Admitunu 
is  that  of  the  remaindermen,  so  as  to  vest  the  estate  in  ^«™<ta, 
them(<:).     2731. 

The  admittance  of  one  joint  tenant  is  the  admittance  A(bnittiuH» 
of  all  his  co-tenants  {il).    2732.  wtalTt."" 

The  title  of  the  tenant  upon  admittance  relates  back  Atimituuw 
to  the  surrender  (e).     2733. 

In  admittances  upon  surrender  or  upon  descent,  the  Loni  nud 
lord  is  to  no  intent  reputed  as  owner,  but  as  a  merenimi^^- 
instrument.     As  no  manner  of  interest  passes  into  him  "■>"'" 
by  the  surrender  or  the  death  of  his  tenant,  so  no  interest  * 
passes  out  of  him  by  the  admittance.     It  is  a  merely 
ministerial  act,  and  therefore  it  is  inuuaterial  whether 
the  lord's  estate  ui  the  manor  is  in  fee  or  for  years,  or 
wfhether  his  possession  is  by  right  or  wrong  (/).     And 
&  fortiori  the  regularity  of  the  steward's  appointment 
is  not  material  (g).    2734. 

{a>  aariand  v.  Xtad.  L.   R.   6  76.  81.  «4. 

Q.  B.  iil.  (O  Bmce  t.  (Mp«,  L.  R.  3  Ex. 

(ft)  Barton,  §  1276.                 .  76,  83,  84. 

<0  SmUkt.OltmeecJi,*  Com.  B.  (/)  2  BL  Com.  370—1  ;  Barton, 

357.  5  1277  :  Co.  Litt.  S«  b.  69  b. 

{<0  BeHft  y.  nUpm.  L.   R.  3  Ex.  (j)  Burton,  $  1277, 

VOL.   II.  A  A 
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A  sum  of  uoney,  called  a  fine,  is  due  to  the  lord  on  an 
~  admittance,  whether  upon  descent,  or  upon  a  surrender 
or  a  devise  Ity  a  former  tenant,  or  upon  a  volunteij 
grant  (u).  Oa  the  admittance  of  joint  tenants,  the  fine 
is  not  a  single  fine,  but  is  increased  by  the  number  of 
the  co-tenants  (6).  And  if  a  person  entitled  to  copy- 
holds in  fee  dies  without  having  been  admitted,  two 
fines  are  payable  on  the  admission  of  his  devisee  (c). 
Where  a  man  acquires  a  copyhold  by  the  custom  i»f 
curtesy,  or  a  woman  acquires  a  copyhold  by  the  custom 
of  freebench,  a  fine  is  payable  in  some  maoots  on  the 
admittance  of  these  tenants,  and  in  others  not  (d).  As 
by  the  general  custom  of  copyholds,  the  admittance  of 
a  tenant  for  life  is  an  admittance  of  the  persons  in  re- 
mainder, so  the  fine  is  not  assessed  for  the  particnlu 
estate  alone,  but  for  the  whole  inheritance.  In  some 
manors,  however,  by  particular  custom,  persons  in  re- 
mainder must  be  admitted,  and  pay  a  fine  on  their 
admittance  (e).  And  where  this  custom  exists,  the  same 
rule  ought  to  be  applied  to  an  executory  devisee  who 
becomes  entitled  on  the  defeasance  of  an  estate  in  fee  (/)■ 
A  fine  being  only  due  as  a  consideration  for  the  admit- 
tance of  a  new  tenant,  if  a  copyholder  surrenders  for  life, 
reserving  the  reversion  to  himself,  and  the  tenant  for  life 
dies,  the  surrenderor  may  enter  without  paying  a  fine 
because  the  reversion  was  never  out  of  him.  So  if  > 
copyholder  grants  his  estate  to  a  stranger  upon  coo- 
dition,  and  afterwards  enters  for  the  condition  broken, 
he  is  not  liable  to  the  payment  of  a  fine ;  because  he 
comes  in  of  his  old  estate  (g).    And  where  a  testator 

(o)  1  Cruise  T.  10,  c.  i,  §  1,  2,  3.  1  Scriven  on  Copyh,  ith  od.  bi 

(t)  A-flce  V.  OUpin,  I..R.  3  Ex.  76.  SUlman,  294 — 5,  342—3. 

(r)  Lord  LotuMxyrough  v.  FnUtr,  (/)  Rant^lidd  t.  Satui/iM.  S  Do 

3  Bnt.  &  Sm.  806.  O.  F.  &  J.  766. 

(d)  I  OrniBe  T.  10,  c.  4.  §  4.  O)  1  Cruise  T.  10,  c.  4,  §  IS. 


ICmiseT.  10,c.  4,  SIO,  ].?; 
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directs  certain  persons  to  sell  his  copyholds,  they  need  ^^^" 
not   be  admitted,  and  consequently  they  are  not  liable  ~~ 
to  the  payment  of  a  fine  (a).     And  where  a  copyhold 
is  devised  to  trustees  for  a  term,  and  subject  thereto  to 
a  person  in  fee,  and  he  is  admitted,  and  pays  the  full 
fine  which  would  he  due  from  a  tenant  in  possession  in 
fee,  the  lord  has  both  a  tenant  on  the  roll  and  a  full 
fine,  and  therefore  cannot  force  the  trustees  to  come  in 
and  be  admitted,  and  pay  a  fine  (b).     2736. 
'     A  fine  is  due  on  the  change  of  the  lord  by  tiie  act  of 
God,  but  not  by  his  own  act  (c).    2736. 

The  lord  may  not  take  more  than  two  years'  improved  Amaoi 
annual  value,  in  the  case  of  a  fine  arbitrary  (d),  except 
upon  a  voluntary  grant  (e).  The  value  is  not  estimated 
by  the  rent  under  a  lease;  and  a  deduction  is  made  on 
account  of  quit  rents,  but  not  on  account  of  land  tax  (/). 
In  some  manors  the  fine  for  two  lives  taking  successively 
is  as  much  and  half  as  much  as  the  fine  for  one  life ;  and 
the  fine  for  three  lives  as  much  and  half  as  much  as  the 
fine  for  two  lives  (g).    2737. 

In  many  manors,  upon  the  death  of  a  copyholder,  even  Hsnu 
though  he  was  only  tenant  for  hfe,  the  lord  becomes 
entitled  to  his  best  beast  or  best  chattel,  whether  con- 
sisting of  a  jewel  or  piece  of  plate  or  anything  else,  or  to 
some  pecuniary  composition  in  lieu  thereof  (A).  A  heriot 
is  only  due  on  the  death  of  a  legal  tenant,  not  on  the 
death  of  the  person  entitled  to  an  equitable  estate  in  a 
copyhold  (i).  No  heriot  is  due  on  the  death  of  a  married 
woman  if  she  have  no  legal  estate  in  the  chattels  (j). 

(o)  1  CniisG  T.  10,  c.  4,  5  21.  (j)  1  CniiBe  T.  10,  c  *,  §  34. 

•  (b)  Eteringlunn  v.  haU,  L.  R.  6  (A)  1  Cruise  T.  10,  c.  4,  $  4G  ;  2 

Q.  B.  (Ex.  Cfa.)  38H.  BL  Com.  422—421. 

(0  Cki.  Litt.  59  b.  (0  1  CnuBe  T.  10,  c.  4,  §  49. 

id)  1  CntiM  T.  10,<:.4,  $  32,  36.  (j)  1  Cmise  T.  10,  c.  4,  $  51  ;  2 

(0  See  1  Crnue  T.  10,  c.  4,  §  3g.  Bl.  Com.  424. 
CO  I  Crniae  1. 10,  c.  1,  $  S6. 

AAii 
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Wbcre  a  copyhold  estate  is  divided  into  two  parte  by  a 
~  devise  of  it  to  two  persons,  as  tenants  in  commoD,  each 
of  the  devisees  is  subject  to  the  payment  of  a  separate 
fine,  and  to  a  several  heriot  (a).     2738. 

Suit  of  court  is  a  service  to  which  all  copyhoidera  are 
bound.  But  in  many  manors  copyholders  are  also  liable, 
by  particular  custom,  to  the  payment  of  rent  service, 
rents  of  assize  and  reliefs,  and  to  the  perfoiuiaiice  of  a 
variety  of  services '(6).  2739. 
(a)  1  Cruiae  T.  10,  o.  4,  §  55.  (ft)  1  CruiBu  T.  10,  c.  3,  5  2. 
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TITLE  XV. 

OF  ALIENATION   BY   WILL. 


OF   WILLS  OENERALLY,  AND   OF   DEVISES  AND  BEQUESTS 
JOINTLY   CONSIDERED. 

Section  I. 
(■>/■  Wills  Generally. 
A  WILL  is  a   disposition   of  property  which   is   not  to^ii'T.io, 
take  effect   in   any  manner,  either   inchoately  or  abso- 
lutely,  tiefore   the   death   of  the   testator,  that  is,   the  "> " 
I>erson  whose  property  is  so  disposed  of,  but  is  to  take 
effect  on  or  after  that  event.     So  far  as  a  will  relates 
to   |>ersonal   estate,   it  is    sometimes   termed   a  "  testa- 
ment," and  sometimes  a  "  last  will  and  testament "  (a). 
2740. 

A  codicil  is  a  supplement  which  is  made  to  a  will,  neonii 
for   the    purpose   of  altering,  explaining,  adding   to,  or 
subtracting  from  the  dispositions  made  by  the  will  (Ji). 
2741. 

A  donatio  mortis  causa  bears  a  resemblance  to  a  tes-  do<\m 
tamentary  disposition,  but   yet   materially  differs  from  ™"*- 
it      This   kind   of  donation   is  a  gift  of  personal   pro- 
perty,  made   by  one    who   apprehends   that   he   is   in 
peril  of  death,  and  evidenced  by  a  manual  delivery  by 

(n)  Co.  Litt.  Ill  ft.  HaycM  *  Jnrm.  Concise  Forma  of 

(*>  2  Bl.  Com.  500 ;  I!  Cruise  T.       WilU,  fith  cd.,  bj  Mr.  T.  8.  Badfrcr- 
M.  c.  I,  §  13.    Ab  to  i^oilicLlt<.  Bet-      EasIwomI,  pp.  444 — S. 
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'•■  him  or  by  another  person  in  his  lifetime  by  his  direction, 
~  to  the  donee  or  some  one  else  for  the  donee,  of  the  pro- 
perty itself,  or  of  the  means  of  obtaining  possession  of 
the  same,  or  of  the  writings  by  which  the  ownership 
thereof  was  created,  and  conditioned  to  take  effect  abso- 
lutely in  the  event  of  his  not  recovering  from  his  existing 
disorder,  and  not  revoking  the  gifl  before  his  death  (a). 
Such  a  donation  partakes  partly  of  the  characteristics  of 
a  gift  inter  vivos,  and  partly  of  those  of  a  legacy.  It 
differs  from  a  legacy  in  these  respects :  1.  It  takes  effect 
sub  modo  from  the  deliveiy  in  the  lifetime  of  tbe  donor; 
and  therefore  it  cannot  be  proved  as  a  testamentary  act 
in  the  proper  Court  2.  It  requires  no  assent  or  other 
act  on  the  part  of  the  executor  or  administrator  to  per- 
fect the  title  of  the  donee.  It  differs  from  a  ^ft  inter 
vivos  in  certain  respectu  in  which  it  resembles  a  legacy : 
1,  It  is  revocable  during  the  donor's  lifetime.  2.  It  may 
be  made  to  the  wife  of  the  donor,  3.  It  is  liable  to  the 
debts  of  the  donor  on  a  deficiency  of  assets  (A).  2742. 
^  Although  a  will  made  in  execution  of  a  power  does 
not  derive  its  effect  from  the  Statute  of  Wills,  but  from 
■  the  deed  of  uses  by  which  the  power  is  created,  and  a 
will  made  under  these  circumstances  is  in  fact  an  ap- 
pointment of  a  use;  yet,  being  made  through  the 
medium  of  a  devise,  it  has  all  the  essential  properties 
of  a  will.  Thus  a  will  made  in  execution  of  a  power 
is  revocable  ;  the  appointee  must  survive  the  appointor, 
in  order  that  the  appointment  may  have  any  effect ; 
an  appointee  in  fee  simple,  if  heir  at  law,  was,  by  the 
old  law,  in  by  descent,  not  by  purchase;  and  a  will 
made  in  execution  of  a  power  is  construed  in  the  saioe 
manner  as  a  proper  will  {c).     2743. 

(o)  See  Story's  Eq.  Jur.  §  606.  (S)  Stoiy's  Eq,  Jnr.  §  «Ofi  a  ;  1 

fi07  a,  607  c  ;  1  Spenco'e  Eq.  Jur.      Spence's  Eq.  Jor.  196. 
196  ;   2  Spence's   Eq.   Jnr.   912  ;  (_<■)  4  CruiBc  T.  32.  c.  16.  $  24 

Piirrll  V.  milicar,  2B  Boot.  261.         —fi. 
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AU  adults  who  have  a  power  of  disposing  of  their  real  ^,;'|''j*" 
or  personal  estate  by  any  conveyance  inter  vivos,  may  ^^^^ 
dispose  of  them  by  will  (a).  Persons  bom  deaf,  blind,  "*■"""''■ 
and  dumb,  as  having  always  wanted  the  common  inlets 
of  understanding,  are  incapable  of  making  a  will.  Such 
as  have  tiieir  senses  besotted  with  drunkenness  are  also 
incapable  of  making  a  will,  by  reason  of  mental  dis- 
ability (i).  And  persons  under  such  circumstances  of 
duress  that  they  cannot  be  supposed  to  have  been  free 
agents,  are  incapable  of  making  a  will  (c).  Of  the  dis- 
abilities arising  Irom  unsoundness  of  mind,  infancy,  and 
coverture,  we  shall  have  occasion  to  speak  in  the  Fourth 
Part  of  this  Compendium  (d).  But  it  may  be  here  ob- 
served, that  where  a  testator  is  under  any  disability  at 
the  time  when  the  will  is  made,  it  does  not  become  valid 
by  the  removal  of  the  disability  before  his  death ;  for  the 
party  must  be  capable  of  making  a  will,  at  the  time 
when  the  will  is  executed  (e).     2744. 

Equity  will  rectify  a  clear  mistake  or  omission  in  a  whm 
will,  if  it  is  apparent  on  the  face  of  the  will,  but  not  "-ui  ik  iw 

*  tIAsd  bj  tlie 

otherwise  (/),  except  in  certain  cases  of  mistake  in  the  •^""■ 
name  or  description  of  a  devisee  or  legatee  {(/).     2746. 

Where  a  testator  by  his  will  gave  a  legacy,  and  by  a 
codicil,  after  reciting  that  he  had  advanced  the  legatee 
a  certain  specified  sum,  directed  that  sum  to  be  con- 
sidered as  a  payment  on  account  of  the  legacy,  it  was 
held  that  the  sum  specified  in  the  codicil  ought  to  be 

(d)  6  Cniwe  T.  38,  c.  2,  $  1  ;  I       l»r.  1615— 152»<. 
Wm«.  Eiore.  4th  cd,   U.     As  to  (r)  6  Cruise  T.  liX,  c.  2,  J  10  ;  1 

compcteni^y  to  make   a  will,  and      Jarm.  WilU,  2u(l  e<l.  HI. 
nndae  influence,  see  Hayes*:  Jarm.  (/)  Htory's  Eq.  Jur.  5  179,  I8U, 

ConciBC  FormB  of  Wills.  Sth  ml.,  by  1  «1  ;  1  Jftrm.  Wills,  2iid  c(l.  .S37— 
Mr.  T.  S.  Badger-Eastwimd,  yyi.  HU  S4(l ;  Partrr  v.  Tmitall.  II  H.  L. 
—87.  Cas.  M'A;  Inm  Danirrt  SfttUmt-nt 

(6)  2  Bl.  i;om.  4M7  :  1  Jarm.  Tmrtt.  I..  K.  I  Ch.  U.  (Ap.)  376  ; 
WillH.  2nil  ed.  2fl.  Rf  Jtedfira,  Reitf/m  v.  Bryiiing, 

(r>  2  Bl.  Com.  «7.  L.  B.  6  Ch.  D.  13,S. 

(d)  As  to  crimioAla,  see  sapra,  (^)  8«c  infra,  Sect,  TI.  §  1. 


iDi.  Google 


iDi.  Google 


BY   THE   OLD   LAW.  1097 

devise  of  hereditaments  of  freehold  tenure  made  before  ^;,",' J"- 

the  year  1838 :    1.  That  it  be  written.     2.  That  it  be 

signed  by  the  party  himself  or  by  some  other  in  his 
presence  or  by  bis  express  directions.  3.  That  it  be 
attested  by  three  or  four  witnesses  in  the  presence  of  the 
testator  (a).  But  it  was  held  that  copyholds  were  not 
-within  the  Statute  of  Frauds,  but  that  they  might  be 
devised  by  any  instrument  which  was  adequate  to  the 
testamentary  disposition  of  personal  estate  (b).     2749. 

Except  in  the  case  of  a  be(]uest  of  stock  in  the  public  ^^'^ 
funds,   which  was  required   by  certain   statutes   to   be  J^'^"" 
attested   hy  two  witnesses,  a  testament   of  chattels  is  ^Sutj. 
good,  hy  the  old  law,  if  proved  to  be   written  in  the 
testator's  own  band,  though  without  his  name  or  seal  to 
it,  and  without  any  witnesses  present  at  its  publication. 
And  though  written  in  another  man's  hand,  and  never 
signed  by  the  testator,  yet  if  proved  to  be  according  to 
his  instructions,  and  approved  by  him,  it  is  a  good  will 
ot*  personal  estate  (c).     3760. 

Where  a  will  is  written  on  several  sheets  of  paper,  the  piikiim 
proper   practice  is  to  sign  each   page.     If  the  will  was  •"  ••«••»«■ 
contained  in  one  sheet  of  paper,  it  was  sufficient  by  the 
old  law  if  the  testator's  name  were  written  by  himself 
in  any  part  of  it((f).     2761. 

By  the  old  law,  it  was  necessary  that  a  devise  should  Rmnuktu 
be  published,  that  is,  the  devisor  must  have  done  some  ^'""- 
act  from  which  it  could  be  concluded  that  he  intended 
the    instrument  to  operate  as  a   will    or    devise.      If, 
however,  he  executed  the  will,  and  the  words  "  signed 
and  published  by  him  as  and  for  his  last  will  and  testa- 

(a)  6  Crnise  T.  .18,  c  5,  §  2;  2  (rf)  6  CniiBe  T.  38.  c.  fi,  §  7.  9  ; 

BL  Cora.  'ije.  1  J&rm.  Wills,  2nd  e<l.  (id.     It  in 

(fr)  I  Jarm.  Wills.  2ii(l  ei).  83;  mEirvellouB  thnt  it  altuulil  ever  have 

anil  sof  infra,  Ch.  2,  r.  3.  been  Bufflcient  merely  to  Bign  the 

(r)  2   Bl.   Com.   Wll  ;   1   Jnnn,  latt  pnge.     Such  a  imicticc  opens 

Wills.  2ud  cd.  82,  83.  a  wide  duar  lo  fraud. 
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*' ment"  occurred,  that  was  a  suffident  publication  (a). 

~  And  even  an  attestation  of  the  teslator'3  having  signed, 
OT  signed  and  sealed  the  will,  without  the  meotion  of 
publication,  is  sufficient  evidence  of  publication  (&).  And 
publication  was  not  necessary  in  the  case  of  peisonal 
estate  (c).     2762. 

Where  the  testator  owns  his  handwriting  before  the 
witnesses,  it  is  sufficient,  though  they  do  not  see  him 
sign  his  name  (d).  An  attestation,  even  of  a  devise,  by 
the  witnesses  setting  their  marks  to  the  will,  is  good 
within  the  Statute  of  Frauds  (e).  It  is  not  necessary  to 
the  validity  of  the  execution  of  a  will  even  of  lands  by 
a  blind  man,  that  it  should  be  read  over  to  him  in  the 
presence  of  the  attesting  witnesses  (/).  And  although 
the  witnesses  attested  at  different  times  it  was  suf- 
ficient (5).     2763. 

An  infamous  person  (such  as  a  person  convicted  of 
sheep-stealing)  ia  not  a  competent  witness  (A).  And 
formerly  a  devisee,  legatee,  or  creditor  was  not  a  com- 
petent witness  to  a  devise.  This  occasioned  the  stat.  25 
Qeo.  2,  c.  6.  By  a.  1,  "if  any  person  shall  attest  the 
execution  of  any  will  or  codicil  which  shall  be  made 
after  the  24th  day  of  June,  1752,  to  whom  any  beneficial 
devise,  legacy,  estate,  interest,  giil,  or  appointment  of 
or  affecting  any  real  or  personal  estate,  other  than  and 
except  charges  on  lands,  tenements,  or  hereditaments  for 
payment  of  any  debt  or  debts,  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift  or 
appointment,  shall,  so  far  only  as  concerns  such  person 

(o>  8  Crnise  T.  38,  c.  6.  5  SO,  61.  Sugd.  Concise  View,  294 ;  1  Jarm. 

(J)  Macbialry  v.  SUm,  8  Sim  Wills,  2iid  od.  69. 
661  ;  Barthiilotiiat  t.  Barrit,  16  (/)  6  Cruise  T.  38.  c.  6,  §  30;  3 

Sim. 78;  ViMi-nt\.BUhop,^Sod'T  Jarm.   &  Byth,   by  Sweet,  21;  I 

and  Man,  *  De  G.  4  S.  294.  Jajm.  WiUs,  2nd  ed.  26. 

(c)  1  WiDi.  Exon.  4th  cd.  71.  (j)  6  Crnise  T.  .18,  c,  6,  §  S2. 

(rf)  6  CraiBC  T.  38,  c.  fi,  9  15.  (S)  6  CrniBe  T.  .18,  c  5,  §  48. 

(,■)  6  Cruise  T.  88,  c  6,  §  19; 
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attesting  tlie  execution  of  such  will  or  codicil,  or  any  ^ 
person  claiming  under  him,  be  utterly  null  and  void  ~ 
and  such  person  shall  be  admitted  as  a  witness  to  the 
execution  of  such  wilt  or  codicil,  within  the  intent  of 
the  said  Act,  notwithstanding  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment  mentioned  in  such  will  or 
codiciL"  And  by  s.  2,  "  in  case,  by  any  will  or  codicil 
already  made  or  hereafter  to  be  made,  any  lands,  tene- 
ments, or  hereditaments,  are  or  shall  be  charged  with 
any  debt  or  debts,  and  any  creditor  whose  debt  is  so 
charged  bath  attested  or  shall  attest  the  execution  of 
such  will  or  codicil,  every  such  creditor,  notwithBtanding 
such  charge,  shall  be  admitted  as  a  witness  to  the  execu- 
tion of  such  will  or  codicil,  within  the  intent  of  the  said 
Act  "(a).     2764. 

This  statute  does  not  extend  to  wills  of  personal  estate 
only,  the  preamble  relating  only  to  real  estate;  and  a 
l^acy  to  a  person  who  is  an  attesting  witness  to  such 
a  will  is  not  void(&).  And  the  Act  does  not  extend 
to  a  devise  of  real  property  to  the  wife  of  one  of  the 
witaesses.  So  that,  in  such  a  case,  the  husband  is  not 
a  credible  witness  (c).    2766. 

A  person  cannot  empower  himself  to  give  lands  by  a 
will  not  duly  attested  {d).  All  devises  by  which  terms 
for  years  or  other  interests  arising  out  of  lands  are 
created,  or  by  which  powers  to  sell  or  charge  lands  are 
^ven,  are  within  the  Statute  of  Frauds.  If,  however,  a 
will  duly  executed  contains  a  general  charge  of  legacies 
on  the  testator's  lands,  such  charge  will  extend  t« 
I^^acies  given  by  a  subsequent  will  or  codicil  not  duly 
attested.  But  if  a  person  by  will  duly  attested,  charges 
his  real  estate  with  such  legacies  and  annuities  as  he 

(a)  6  Cruise  T.  38,  c,  5.  §  it,  436;  Hiiterv.Jlaalniry,  3  Sim.  40. 
46.  C")  Bnrton,  §  265. 

(i)  SmattnelT.  Qnutabli;3  Rush.  (d)  6  Cnikc  T.  38,  c.  a,  §  33. 
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'•■  shall  afterwards  give  and   charge   upon  that  estate  by 

"  will,  whether  attested  or  not,  a  charge  by  an  unattested 
codicil  will  not  be  good  (a).     2766. 

Terms  for  years  already  created  were  disposable  by 
testament  before  the  Statute  of  Wills,  and  they  are  Dot 
comprehended  within  the  Statute  of  Frauds,  and  might 
therefore  be  disposed  of  by  any  kind  of  will  or  testa- 
mentary disposition,  unless  they  became  attendant  on 
the  inheritance,  when  they  were  considered  as  part  of 
the  inheritance,  and  not  as  chattels  real,  and  could 
only  be  disposed  of  by  such  a  will  as  would  pass  the 
inheritance  (fe).     2767. 

An  instrument  may  operate  as  a  will,  though  it  be  in 

^  the  form  of  a  deed  or  some  other  than  a  testamentary 
form,  especially  where  it  cannot  operate  in  the  form 
intended,  or  where  it  contains  a  power  of  revocaljon. 
But  if,  in  order  to  give  full  effect  to  an  instrument,  it 
must  be  considered  as  an  act  inter  vivos,  it  is  generally 
not  testamentary,  especially  if  there  is  no  power  of 
revocation  (c).  Yet  an  instrument  may  operate  as  a 
will,  though  it  be  only  partially  testamentary  (d).  2768- 

m  By  the  stats.  2  &  3  Anne  c.  4,  and  6  Anne  c.  35, 
relating  to  the  West  Riding  of  Yorkshire,  by  the  latter 
statute  rdating  to  the  East  Riding,  by  the  stat.  8  Geo.  S, 
c.  6,  relating  to  the  North  Riding,  and  by  the  stat. 
7  Anne  c.  20,  relating  to  the  county  of  Middlesex,  wills 
arc  made  void  against  a  subsequent  purchaser,  unless  a 
memorial  be  registered  as  directed  by  those  statutes  (e). 
2769. 

(a)  6  Cruise  T,  38,  c,  6,  $  56,  S6,  2nded.508— 624  ;  1  Sngd.Poir.»l 

09  ;  1  Rop.  Leg.  by  White,  686;  1  n. ;  1  Jann.  Wills.  Znd  ed.  12, 17, 

Jarm.  Wills,  2nd  cd,  78,  79.  18,  19. 

(*)6Craisc  T.38,  C.6,  §72,74.  (d)  itacd.O™Mv.CV™».giii« 

(r)  Ali.-een.  v.  Jmi>'>,  A  Price  E.  (N.  S.)  7H. 

368;  Tompumy.  J9nm-ii«,  3  Mj.  k  (r)  6  Cruise  T.  38,  c.  1,}28-K: 

'^.32;  Fli-tehrTv.Fleti-her,i'Rmc  Kugd.  Concise  View,  577;  <lfi- 

79  ;  In  thr  ffet-dt  ••/  Morgan.  L.  R.  «-ki  v,  TxirntT.  M  B«>v.  (&i. 
1  rn>h.  k.  M.  21!l;  9  Jnriii.&  Bytb. 
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But  by  the  Stat.  37  &  38  Vict.  c.  7a,  a.  8,  "  where  the  ^„ 
will  of  a  testator  deviBing  land  in  Middlesex  or  York-  ^ 
sbire  has  not  been  reiristered  within  the  period  allowed  ^iV 
bylaw  in  that  behalf,  an  assurance  of  such  land  to  aew,.' 
purchaser  or  mortgagee  by  the  devisee  or  by  some  one  um 
ileiiving  title  under  him,  shall,  if  registered  before,  take 
]>reccc|i:itce  of  and  prevail  over  any  assurance  from  the 
l*s>tator'a  heir  at  law."     2760. 

VVilla  devising  lands  or  tenements  in  the  city  and  ^'l 
lil«rtiea  of  London,  duly  executed  and  attested,  may  be  lJUi 
enrolled  either  in  the  Hustings  of  Pleas  of  Land  or 
Oouimon  Pleas;  the  same  being  first  proved  in  open 
Courts  on  the  oaths  of  two  of  the  subscribing  mtnessea 
thereto,  and  procWimed  at  one  of  these  Courts  (a). 
2761. 

A  will  of  personalty,  including  terma  for  years  and  Fn>i 
other  chattels  real,  must  have  been  proved  in  the  proper 
Ecclesiastical  Court :  otherwise  its  existence  could  not  be 
recognized  in  any  Court.  But  a  will  of  realty  alone  need 
not  have  been  proved ;  and  ao  far  as  a  will  relates  to 
realty,  probate  of  it  in  the  Ecclesiastical  Court  was  of  no 
ivwl.  But  by  the  etat.  20  &  21  Vict,  c  77,  ss.  61—64, 
wills  are  proved  in  the  Court  of  Probate  [now  the  Probate, 
Divorce,  and  Admiralty  Division  of  the  High  Court  of 
Justice];  and  such  proof  is  conclusive  evidence  of  the 
validity  and  contents  of  a  will  of  realty  (b).  Where,  how- 
ever, a  will  is  limited  to  the  disposition  of  real  property 
foly,  it  is  not  entitled  to  probate,  although  it  contains 
tlie  appointment  of  an  executor,  with  diractiona  to 
convert  the  real  into  personal  estate  (c).     2762. 

No  relief  will  bo  aifoi-ded  to  the  legatees  or  devisees  No 
uniler  a  will  defectively  executed  (d).     Being  volunteers,  ^' 

(iij  I  Jorm.  4  Byth.  by  Swoet,  (c)  In  thrgooihaf  Janr  Bard<-n, 

^«S-  L.  R.  I  hi>t..  &  M,  a2r>. 

(()  I  Wmn.  Eiors.  r>th  ivl.  34, 21  ;  (rf)  Sp.t  Story'H  Bq.  Jur.  §  lOS  a, 

2  ^tiiph.  Com.  2u3— 6,  106- 
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''Z'^'  ^*^y  '■^  deemed  to  have  as  little  equity  aa  the  beir  or 

; next  of  kin,  or  even  leaa,  as  it  is  a  maxim  that  fortiot  et 

'"'  ^uior  est  dispositio  legis,  quam  homiuis  (a) ;  and  Uiere- 
fore  the  legal  right  which  has  vested  in  the  latter  will 
not  be  taken  away ;  for  the  maxim  is,  that  where  the 
equity  is  equal,  the  law  must  prevul.     2763. 

II.  Of  Ike  Alterations  as  to  the  Requisite  Forms  made  b^ 
the  stat.  1  Vict.  c.  26  {b) ;  and  of  the  Provisions  of  tk 
atat.  16  Vict.  c.  24,  and  the  stat.  24  &  25  Vict.  c.  114 

,u«.  By  the  stat.  1  Vict,  c  26,  s.  9,  "  no  will  shall  be  valid 
unleas  it  shall  be  is  writing  and  executed  in  inannei 
hereinafter  mentioned ;  (that  is  to  say,)  it  shall  be  sigiie<: 
at  the  foot  or  end  thereof  by  the  testator,  or  by  aomi 

atiuu.  other  person  in  his  presence  and  by  hb  direction ;  ant 
such  signature  shall  be  made  or  acknowledged  by  th' 
testator,  in  the  presence  of  two  or  more  witnesses  preeoi 
at  the  same  time,  and  such  witnesses  shall  attest  and  sbd 
subscribe  the  will  in  the  presence  of  the  testator,  but  n 
form  of  attestation  shall  be  necessary."    But  by  s.  11,  it  i 

■tions    provided,  "  that  any  soldier  being  in  actual  militaiy  sei 

^f"  vice,  or  any  mariner  or  seaman  being  at  sea,  may  dispof 
of  his  personal  .estate  as  he  might  have  done  bcforq  tl 
making  of  this  Act."  And  by  s.  12,  it  is  iiirther  enacte 
that  this  Act  shall  not  prejudice  or  affect  any  of  tl 
provisions  contained  in  the  stat  1 1  Geo.  4  &  1  WilL 
c.  20,  "  respecting  the  wills  of  petty  officers  and  seami 

(a)  Co.  Litt.  338  a,  revived  ;  and  that  this  Act  sb 

(i)  Bj  1  Vict.  c.  26,  a.  34,  it  is  not   extend    to    any  estate   f, 

enacted,  "  That  tliia  Act  shall  UOt  autre  rie  ot  anj  person  who  tb 

extend  to  any  will  made  before  the  die  licfore  the  1  si  day  of  Juiia 

iHt  day  of  January,  1838,  and  that  1838."     For  decisions  on  this  A 

uvtry  will  rc-csecutcd  or  re-pub-  see  Hayes  and  Jarm.  Conciae  Foi 

lished  or  revived  by  any  coiiicil,  of  Wills,  6th  edition,  by  the  1 

Kball,  for  the  pnrpoees  of  tbin  Act,  Mr.   T,    8.    Badger- Bast  wood. 

be  deemed  to  have  been  made  at  learned  Reader  on  the  L>w  of  E 

tbe  time  at  which  the  same  shall  Propeny  to  the  Inns  of  Court. 
be  ao  re-cxecnted,  re-publiahed,  or 
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in  the  Royal  Navy,  and   Don-commiBsioncd   officers   of ^;,"J-J;5*> 
marines,  and  marinas,   so  far  as  relates  to  their  yagee, 
pay,  prize  money,  bounty  money,  and  allowancea,  or  other 
moneys  payable  in  respect  of  services  in  Her  Majesty's 
Navy."     2764. 

The  eleventh  section,  as  regards  soldiers,  is  confined  to 
those  who  are  on  an  expedition.  On  the  other  hand,  as 
regards  sailors,  it  extends  to  those  who  are  on  an  expedi- 
tion, though  not  at  sea  at  the  time.  It  applies  even  to 
sailors  in  the  Uerchant  Service,  though  they  be  superiors 
ofaship(a).    2766. 

By  the  stat.  15  Vict.  c.  24,  s.  1,  the  following  enact-  sut.i6viat. 
ment  is  made  :  "Where  by  the  statute  1  Vict,  c,  26,  it  b  wii«,i.igni- 
enacted,  that  no  will  shall  be  valid  unless  it  shall  be  .iu^ lu 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  nia. 
some  other  person  in  his  presence,  and  by  his  direction ; 
every  will  shall,  so  fer  only  as  regards  the  position  of  the 
signature  of  the  testator  or  of  the  person  signing  for 
him  as  aforesaid,  be  deemed  to  be  valid  within  the  said 
enactment,  as  explained  by  this  Act,  if  the  signature  shall 
be  so  placed  at  or  after,  or  following,  or  under,  or  beside, 
or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent 
on  the  face  of  the  will  that  the  testator  intended  to  give 
effect  by  such  his  signature  to  the  writing  signed  as  his 
will,  and  that  no  such  will  shall  be  affected  by  the 
circumstance  that  the  signature  shall  not  follow  or  be 
immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between 
the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed 
among  the  words  of  the  testimonium  clause  or  of  the 
clause  of  attestation,  or  shall  follow  or  be  after  or  under 

(a)  Shelf.  Real  Prop.  Acta,  6th  better  provision  rcspcctiuK  wills  of 
ed.  490.  See  Btat.  28  A  29  Vict,  ieamfiii  »od  marines  of  the  Soja.1 
c.  72,  entitled  "An  Act  to  make      NBTjraud  Muiues." 
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^H"''7sf'  ^^"^  clause  of  attestAtion,  either  with  or  without  a  blank 

apace  intervening,  or  shall  follow  or  be  after,  or  under  or 

beside  the  names  or  one  of  the  names  of  the  subscnbiog 
witnesses,  or  by  the  circumstance  that  the  signature  shall 
be  on  a  side  or  page  or  other  portion  of  the  paper  or 
papers  containing  the  will  whereon  no  clause  or  para^ 
graph  or  disposing  part  of  the  will  shall  be  written  above 
the  signature,  or  by  the  circumstance  that  there  shall 
appear  to  be  sufficient  space  on  or  at  the  bottom  of  the 
preceding  side  or  page  or  other  portion  of  the  same  paper 
on  which  the  will  is  written  to  contain  the  signature ; 
and  the  enumeration  of  the  above  circumstances  shall  not 
restrict  the  generality  of  the  above  enactment ;  but  no 
signature  under  the  said  Act  or  this  Act  shall  be  opera- 
tive to  give  effect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it,  nor  shall  it  ^ve  effect  to 
any  disposition  or  direction  inserted  after  the  signature 
shall  be  made."  And  by  s.  2,  it  is  enacted,  "  that  the 
provisions  of  this  Act  shall  extend  and  be  applied  to 
every  will  already  made,  where  administraticoi  or  probate 
has  not  already  been  granted  or  ordered  by  a  Court  of 
competent  juiisdiction  in  consequence  of  the  defective 
execution  of  such  will,  or  where  the  property,  not  being 
within  the  jurisdiction  of  the  Ecclesiastical  Courts,  baa 
not  been  possessed  or  enjoyed  by  some  person  or  persona 
claiming  to  be  entitled  thereto  in  consequence  of  the 
defective  execution  of  such  will,  or  the  right  thereto  ahall 
not  have  been  decided  to  be  in  some  other  person  or 
persons  than  the  persons  claiming  under  the  will,  by  a 
Court  of  competent  jurisdiction,  in  consequence  of  the 
defective  execution  of  such  will."  By  s,  3,  "  the  word 
'  will '  shall  in  the  construction  of  this  Act  be  interpreted 
in  like  manner  as  the  same  is  directed  to  be  interpreteil 
under  the  provisions  in  this  behalf  contained  in  the  said 
Act  of  the  first  year  of  the  reign  of  Her  Majesty  Queen 
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Victoria."    And  by  s.  4,  "  this  Act  may  be  cited  as  '  The ^;,",';I" 
Will3  Act  Amendment  Act,  1852.'  "    S766. 

A  signature  by  the  testator,  after  the  witnesses  have  ^Jg"^)^^ 
attested,  although  in  their  presence,  is  not  a  compliance  """■ 
with  the  statute  1  Vict.  c.  26,  s.  9.  An  attesting  witness 
may  sign  for  the  testator  by  his  direction.  A  will  may  be 
attested  by  the  witnesses  making  marks,  and  the  testator 
may  write  the  names  of  the  witnesses  opposite  their 
respective  marks.  But  an  attesting  witness,  able  to  write, 
cannot  subscribe  for  another  witness  who  is  unable  to 
write ;  yet  he  may  guide  the  hand  of  the  latter,  at  his 
request.  A  husband  who  is  witness  to  a  will  cannot  also 
subscribe  for  his  wife.  To  pass  over  a  signature  pre- 
viously made  with  a  diy  pen,  or  to  correct  a  signature 
amounts  to  no  more  khan  on  acknowledgment  of  a  signa- 
ture ;  and  if  an  attesting  witness,  on  the  re-execution  of 
a  will,  merely  traces  his  previous  signature  with  a  diy 
pen,  or  corrects  his  signature,  it  is  insufficient  (a). 
2767. 

The  only  safe  way  is,  for  the  testator  and  witoesses  not 
only  to  be  in  the  same  room  at  the  time  of  the  will  being 
attested,  but  for  the  witnesses  to  bo  so  placed  that  the 
testator  can  see  tfaem  attest  {b).    2768. 

Where  a  will  refers  to  a  paper,  such  paper  cannot  be 
incorporated  with  the  will,  unless  it  is  both  clearly 
identified  with  the  description  of  it  given  in  the  will, 
and  is  shown  to  have  been  in  existence  at  the  time  the 
will  was  executed.  The  onus  of  establishing  these  two 
matters  lies  on  the  person  who  seeks  so  to  incorporate 
the  paper  (c).    2768a. 

By  the  stat.  1  Vict.  c.  2G,  s.  13,  "  every  will  executed  r 

(a>  Shelf.  Beal  Prop.  Acts,  6th  (»)  Shelf.  Besl  Prop.  Acts,  6th 

ed.  4ST  ;  1   Wnw.  Biors.  6th  ed.  ed.  *88. 

H2-3  i  In  tlu  good*  0/  Wm.  fVUh,  (o)  ShiffUtim  v.  Ibmliium,  L.  B. 

1  8ws.  ft  TriB.  8 ;  HindmarrA  y,  3  Ap.  Cm.  *01, 
Ckarlton,  8  H.  L.  Cu.  160. 

VOL.  n.  BB 
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''^s.*'  "^  manner  hereinbefore  required  ehall  be  valid  without 
~^~  any  other  publication  thereof."  2769. 
"^  By  a.  14,  "  if  any  person  who  shall  attest  the  ezeculioD 
I't^  of  a  will  shall  at  the  time  of  the  execution  thereof  or  at 
U"  any  time  afterwards  be  incompetent  to  be  admitted  » 
'^     witness  to  prove  the  execution  thereof,  auch  will  ahall 

not  on  that  account  be  invaUd."    2770. 
om       By  8.  15,  "if  any  person  shall  attest  the  ezecntifoi  of 
j^u     any  will  to  whom  or  to  whose  wife  or  husband  any  bene- 
ficial devise,  legacy,  estate,  interest,  gifl,  or  appoiutmeDt 
of  or  affecting  any  real  or  personal  estate  (other  tbim  and 
except  charges  and  directions  for  the  payment  of  an; 
debt  or  debta),  shall  be  thereby  given  or  made,  such  deviae, 
l^jacy,  estate,  interest,  gift,  or  appointment,  shall,  bo  br 
only  as  concerns  such  person  attesting  the  execution  uf 
such  will,  or  the  wife  or  husband  of  auch  person,  or  any 
person  claiming  under  auch  person  or  wife  or  husband,  be 
utterly  null  and  void,  and  such  perscm  so  attestbg  shall 
be  admitted  as  a  witness  to  prove  the  execution  of  aoeh 
will,  or  to  prove  the  vaUdity  or  invalidity  thereof,  not- 
withstanding such  devise,  l^acy,  estate,  interest,  gift,  or 
appointment  mentioned  in  such  will."     2771. 
"  ^       By  s.  16,  "  in  case  by  any  will  any  real  or  peiaonal 
^^  estate  shall  be  charged  with  any  debt  or  debts,  and  any 
creditor,  or  the  wife  or  husband  of  any  creditor,  whose 
debt  is  so  charged,  shall  attest  the  execution  of  such  will, 
such  creditor  notwithstanding  such  charge  shall  be  ad- 
mitted a  witness  to  prove  the  execution  of  such  will,  or 
to  prove  the  validity  or  invalidity  thereof."    2772. 
^       By  s.  17,  "no  person  ahall,  on  account  of  his  being  an 
"*-     executor  of  a  will,  be  incompetent  to  be  admitted  a  wit- 
ness to  prove  the  execution  of  such  will,  or  a  witness  to 
prove  the  validity  or  invalidity  theraot."     8773. 
>»         By   a.   21,  "  no  obliteration,   interlineation,   or  other 
""     alteration  made  in  any  will  after  th«  execution  thtnoi 
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ahall  be  valid  or  have  any  aSect,  except  so  far  as   the  o|','l''J^^ 
words  or  effect' of  the  will  before  such  alteration  shall  not  ^^^    ' 
be  apparent,  uoleee  such  alteration  shall  be  executed  in^^^^H^ 
like  manner  as  hereinbefore  Ja  required  for  the  execution  '''"^ 
of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  sig- 
nature of  the  testator  and  the  subscription  of  the  witnesses 
be  made  in  the  margin  or  on  some  other  part  of  the  will 
opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  other  part  of  the 
will"    2774. 

A  will  of  immovable  property,  including  terms  for  wm.  of 
years,  is  generally  governed  by  Uie  law  of  the  country  ^^'"* 
where  it  is  situate  (a).  But  a  will  of  chattels  personal 
(not  being  an  ^poiotment  under  a  power)  was  generally 
governed,  as  r^ards  its  requisites,  its  constructive  inter- 
pretation, and  its  operation,  by  the  law  of  the  country 
which  was  the  testator's  domicile  at  the  time  of  making 
his  will  and  of  his  death,  where  there  was  no  intermediate 
.  change  of  domicile  (b).     3776. 

By  the  stat.  24  &  25  Vict.  c.  114,  it  is  enacted  assuLziAsi 
follows :  "  Every  will  and  other  testamentary  instrument  *'%^^ 
made  out  of  the  United  Kingdom  by  a  British  subject  ^"^g^^ 
(whatever  may  be  the  domicile  of  such  person  at  the  time  ||[^^{ldu,g  u> 
of  making  the  same  or  at  the  time  of  his  or  her  death)  uiepiM 
shall  as  r^ards  personal  estate  be  held  to  be  well  exe-  « ^i"n  uu 
cuted  for  Uie  purpose  of  being  admitted  in  England  and  '^^^^ 

(a)  1  Jarm.  Wills,  2nd  ed.  1,  3,  Jano.  CondEe  Formg  of  Wills,  Gth 

note  (i)  i  Rrie  v.  Ivrd  Carbeiy,  ed..  by  Mr.  T.  8,  Badger-Eastwooi), 

L.  B.  16  Eq.  461.  22—36,  and  1  Jarm.  Wills,  2d.1  e<l. 

(ft)  1  Jann.Wil]B,2nded.2— 10;  8,9;  Hodgiiyn  v.  IK  Beaxclii-me, 

Bri^nerv.  Freeman,  10  Moo.  P,  C.  12  Moo.  P.  C. 285;  BncMnv  WylU, 

C.  306,  338,  3C9.     Freiie  v.  Lord  10  H.  L.  Cas.  1  ;  and  see  24  &  2d 

Carbery,  L.  B.  16  Eq.  461.    As  to  Vict,  c.  121 ;  Haldaiu  v.  Ecl(ford, 

what    cou8titnt«a    domicile,    see  L.  B.  8  Sq.  631. 
Bound  on  DomicUe,  and  Uajea  k 
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nd  to  probate,  and  in  Scotland  to  coofinnatioD,  if 
lame  be  made  according  to  the  forms  required  eiUier 
\ie  law  of  the  place  where  the  same  was  made,  or  by 
law  of  the  place  where  such  person  was  domiciled 
1  the  same  was  made,  or  by  the  laws  then  in  force  in 
ptirt  of  Her  Majesty's  dominions  where  be  had  bis 
cile  of  origin  "  (s.  1)  (a).  2776. 
i^very  will  and  other  testamentary  instmmeDt  made 
in  the  United  Kingdom  by  any  British  subject  (wbat- 
may  be  the  domicile  of  such  person  at  the  time  of 
ing  the  same  or  at  the  time  of  his  or  her  death)  shall 
gards  personal  estate  be  held  to  be  well  ezecated, 
shall  be  admitted  in  England  and  Ireland  to  pn>bal«, 
in  Scotland  to  confirmation,  if  the  same  be  execated 
'ding  to  the  forms  required  by  the  laws  for  ihe  time 
?  in  force  ia  that  part  of  the  United  Kingdom  where 
lame  is  mode  "  (s.  2).  2777. 
"^0  will  or  other  testamentary  instrument  shall  be 

to  be  revoked  or  to  have  hecome  invalid,  nor  shtU 
construction  thereof  be  altered,  by  reason  of  any 
equent  change  of  domicile  of  the  person  mitking  the 
J  "(8.3).    2778. 

Nothing  in  this  Act  contained  shall  invalidate  any 
or  other  testamentary  instrament  as  regards  peisonal 
:«  which  would  have  been  valid  if  this  Act  had  not 
I  passed,  except  as  such  will  or  other  testamentary 
*ument  may  be  revoked  or  altered  by  any  subsequent 

or  testamentary  instrument  made  valid  by  iha 
"  (3.  *).    2779. 

This  Act  shall  extend  only  to  wills  and  other  testa- 
tary  instruments  made  by  persons  who  die  after  tbe 
ing  of  this  Act "  a  5).     2780. 

(o)SeePM**iv.J2iW«riey,L.B.l  Prob.  ft  M.  673. 
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SEcnoy  m. 
What  may  be  Devised  or  Bequeathed. 

By  the  old  law,  a  mere  hope  or  chance  of  succession  of  p 
u  beir  apparent  or  presumptive  was  not  devisable  (a). 
2781. 

Nor  could  an  interest  which  at  the  time  of  making  of  <^ 
the  will  vas  contingent,  if  the  testator  was  not  then 
Ascertamed  ae  the  person  in  whom  or  in  who^e  heirs  the 
intereiit  must  vest,  if  it  vest  at  all  {b).  But  a  contingent 
interest  in  fee  under  a  shifting  executory  limitation  in 
favour  of  a  person  ascertained,  may  be  devised,  both 
wider  the  old  law  and  the  new,  even  by  the  heir  of  such 
penon,  where  it  would  have  descended  (had  it  not  been 
devised)  not  to  the  beir  of  such  heir,  but  to  the  heir  of 
such  person  himself,  the  first  purchaser  under  the  executory 
limitation  (c).     2782. 

&tates  which  were  devested  and  converted  into  rights,  ^ 
whether  at  the  time  of  making  the  will  or  only  at  the  "■ 
testator's  death  were  not  devisable  {d).    2783. 

By  the  old  law,   in  the  case  of  a  devise  of  a  legal  i 
estate,  the  will  could  not  take  effect  unless  the  devisor  ^ 
waa  not  only  seised  at  the  date  of  the  will,  but  was  also  ° 
Beised  at  the   time   of  his  death.     Hence,   if  a  person '' 
devised  his  lands,  and  was  afterwards  disseised,  and  died 
before  entry,  the  devise  was  void  (e).     And  where  there 
waa  a  tenant  for  life,  with  a  vested  remainder  or  a  re- 
version immediately  expectant  thtsreon  in  another  person, 
aod  guch  tenant  for  life  levied  a  fine,  it  devested  the 
remainder  or  reversion,  and  turned  it  to  a  right,  leaving 

(o)  Burton,  §  258.  (rf)  Hurton,  §  2B9  ;  Walk.  Cfrnv. 

(*)  BotlOD,  5  257,  21)8;  2  Pres.  3rd  ed.  hy  Prest,  97,  114  ;  1  Jnnn. 

Shep.  T.  322.  Wills,  3nd  oL  :1H,  122,  124. 

(e)  lugUhy  T.  Ameidti,  Zl  Benv.  (e)  6  Cruise  T.  38,  c.  8.  §  37. 
(86. 
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Enni(y  of 
itKlemption 


'  in  the  remaJDderman  or  reversioner  a  mere  right  of 
entry,  which  was  not  devisable  (a).     2784. 

It  has  been  held  that  a  person  in  possession  of  land 
without  other  title,  has  a  devisable  interest,  and  that  the 
heir  of  bis  devisee  can  maintain  ejectment  against  a 
person  who  has  entered  upon  the  land,  and  cannot  show 
title  or  possession  in  any  one  prior  to  the  testator(6).  2786. 

But  where  a  person  executed  a  conveyance  which  was 
voidable  in  equity,  he  had  not  a  right  of  enby,  but  an 
equitable  estate,  which  he  might  devise,  even  before  the 
Wills  Act  (c).    2786. 

If  a  mortgagee  devised  the  lands  mortgaged  before  the 
condition  was  broken,  such  devise  was  void  because  a 
condition  was  not  devisable.  But  an  estate  in  mortgage 
may  be  devised  after  the  condition  is  broken.  And  an 
equity  of  redemption  being  an  equitable  estate,  is  devis- 
able (d).     2787. 

By  the  old  law,  a  devise  only  operated  upon  such  real 
estates  as  the  testator  had  at  the  time  of  executing  and 
publishing  his  will  Freehold  lands  purchased  after  that 
time  would  not  pass,  unless  subsequent  to  the  purchase 
or  contract  the  devisor  republished  his  will  (e).  Nor 
would  copyholds,  unless  tfaey  were  afterwards  surrendered 
to  the  use  of  the  will  (/).  But  where  an  agreement  id 
writing  was  entered  into  for  the  purchase  of  lands,  and 
before  a  conveyance  of  the  legal  estate  was  executed  the 
purchaser  devised  the  lands  so  contracted  for,  and  died, 
such  devise  was  held  good  in  equity  (g).    And  even  a 


(a)  G  Cruiie  T.  88,  c.  3,  §  30. 

(*)  Aih,'-T  V,  WAitliieli,  L.  B.  1 
Q.  B.  !. 

(c)  Stvmp  V.  Baby,  2  n,  M.  A 
6.  fi2!> ;  Orrilry  v,  Mimtley,  4  D, 
&  J.  78. 

(if)  B  Cmine  T.  .19,  c.  3.  5  13, 
U  ;  2  Pre».  Shcp.  T.  242  ;  W»tk. 
Con*.  3rf  ed.  by  Preit.  33. 


C«)  2  Bl.  Com,  378—9;  Sngd. 
ConciBB  View,  127  ;  Barton,  g  268; 
1  Jarm.  Wills,  2nd  ed.  39.  Sec 
infra.  Section  X. 

CO  Sngd.  Concise  View,  128  ;  1 
Jtum.  Wills,  2nd  ed.  4S. 

(fl)  6  Cruiee  T.  38,  c.  3,  5  8  j 
Sugd.  CondK  View,  125, 
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parol  agreement  for  the  purchase  of  lands,  which  was  ^"''^*Jf' 
admitted,  so  as  to  he  binding  oa  the  parties  notwith-  -  ~ 

staading  the  Statute  of  Frauds,  would  vest  such  an 
interest  in  the  purchaser  as  he  might  devise  by  will  (a). 
A  term  for  yeara,  however,  purchased  by  a  testator  after 
the  execution  of  his  will,  passed  by  it  even  at  law, 
because  it  is  only  a  chattel  real  (b).    2788. 

By  the  old  law,  a  joint  tenant  could  not  devise  his  ^^L 
share,  whether  he  survived  the  other  joint  tenant  or  not.  '«>^'* 
For  as  regards  real  estate,  the  stat.  4  &  5  Hen.  8,  c.  6, 
only  enables  persons  having  a  sole  estate  in  fee  simple 
or  seised  in  fee  simple  in  coparcenary'  or  in  common  to 
devise.  And  even  though  the  joint  tenancy  was  severed, . 
etill  the  share,  in  the  case  of  real  property,  would  not 
pass  by  a  will  made  before  the  severance,  because  the  old 
law  only  considered  what  estate  the  devisor  had  at  the 
time  of  m airing  his  will.  But  in  the  case  of  leaseholds 
or  other  personal  property,  if  the  joint  tenancy  was 
severed,  a  general  or  residuary  bequest  in  a  will  made 
previous  to  the  severance  would  pass  the  share.  And 
the  same  is  now  the  case  with  regard  to  real  property, 
where  there  is  a  general  or  resdduary  devise  made  since 
the  year  1838 ;  as  a  will  now  operates  on  after-acquired 
property  (c).     2789. 

By  1  Vict,  c  26,  s.  3,  it  ia  enacted,  "  that  it  shf^  be  f^^"^ 
lawful  for  every  peraon  to  devise,  bequeath,  or  dispose  of  ^J'S*"'' 
by  hia  will  execoted  in  manner  hereinafler  required,  all^T^^" 
real  estate   and  all   personal   estate  which  he   shall   be 
entitled  to,  either  at  law  or  in  equity,  at  the  time  of  his 
death,  and  which,  if  not  so  devised,  bequeathed,  or 
disposed  of,  would   devolve   upon   the  heir  at  law,  or 

(a>  BCrnwoT.  3R.  c3,  §  tl.  M  Co.  I.itt.  IRK  b;  G  Cruiw  T. 

(6)  «  CruiiB  T.  38,  c  fl,  5  4.1 ;  38,  c  3,  §  27,  28  :  I   Jnrm.   Wills. 

bnt  see  Bapn,  par.  673— 581c,  and  2nd  ed.  35 ;  Watk.  ]Coqt.  Srd  ed. 

infra,  par.  2092.  as  to  attendant  by  Prefit.  82. 
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i^i"  T.J6,  coBtonuuy   heir  of  him,   or,  if  he   became  entitled  by 

descent,  of  hia  ancestor,  or  upon  his  executor  or  adminis- 

oHDprisns   trator ;  and  that  the  power  hereby  given  shall  extend  to 
fnahoid.     al]  real  estate  of  the  nature  of  customary  freehold  or 
•"*^"™>-   tenant  right,  or  customary  or  copyhold,  notwithstaoding 
that  the  testator  may  not  have  surrendered  the  same 
'  to  the  use  of  his  will,  or  notwithstanding  that,  being 
uwmu       entitled  as  heir,  devisee,  or  otherwise,  to  be  admitted 
^JS.      thereto,  he  shall  not  have  been  admitted  thereto,  or  not- 
withstanding that  the  same,  in  consequence  of  the  want 
of  a  custom  to  devise  or  surrender  to  the  use  of  a  will 
or  otherwise,  could  not  at  law  have  been  disposed  of  by 
will  if  this  Act  had  not  been  made,  or  notwithstanding 
that  the  same  in  consequence  of  there  being  a  custom 
tiiat  a  will  or  a  surrender  to  the  use  of  a  will  should 
continue  in  force  for  a  limited  time  ozdy,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will 
according  to  the  power  contained  in  this  Act,  IT  this  Act 
•tuM^poiur  had  not  been  made ;  and  also  to  estates  pour  autre  vie, 
whether  tiiere  shall  or  shall  not  be  any  special  occupant 
thereof,  and  whether  the  same  shall  he  freehold,  costom- 
aiy  freehold,  tenant  right,  customary  or  copyhold,  or  of 
any  other   tenure,    and  whether   the   same  shall   be  a 
oatuinDt    corporeal  or  an  incorporeal  hereditament ;  and  also  to  all 
"J™^.     contingent,  executory,  or  other  future  interests  in  any 
real  or  personal  estate,  whether  the  testator  may  or  may 
not  be  ascertfuned  as  the  person  or  one  of  the  persons  in 
whom  the  same   respectively  may  become  vested,  and 
whetiier  he  may  be  entitled  thereto  under  the  instrument 
l^  which  the  same  respectively  were  created  or  under 
i^itot      any  disposition  thereof  by  deed  or  will;  and  also  to  all 
iropffl^      rights  of  entry  for  conditions  broken,  and  other  rights 
!«"tiDn     "^  entry;  and  also  to  such  of  the  same  estates,  interests, 
'""""^   and   rights   respectively,   and  other  real    and    personal 
estate,  as  the  testator  may  be  entitled  to  at  the  time  of 
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his  death,  notwithstanding  that  he  may  become  entitled  ^i."""' 
to  the  same  subsequently  to  the  execution  of  his  wilL" 
2790. 

This  Act  does  not  enable  a  testator  to  bequeath  a 
choee  in  action,  so  as  to  pass  the  right  of  suing  to  the 
legatee  (a).    2791. 

If  a  man  possessed  of  a  term  of  years  contracts  for  *JJ|^* 
the  purchase  of  the  inheritance,  the  term,  l^  construc- 
tion of  equity,  instantly  attends  the  inheritance.  And 
if  the  purchaser  had  previously  to  the  purchase  made 
his  will  by  a  general  bequest  in  which  the  term  would 
have  passed,  yet  the  legatee  would  not  be  entitled  to 
it,  although  the  bequest  were  not  expressly  revoked ; 
because  the  term  in  the  construction  of  equity  attended 
the  inheritance  immediately  on  the  purchase  of  the 
fee  (6).    8792. 

An  advowBon  appendant  to  a  manor  will  pass  by  a  utowmm. 
devise  of  the  manor.    An  advowson  in  gross  is  also 
devisable.     And  the  next  or  any  number  of  presenta-  Pramt*- 
tions  may  be  devised ;    and  the  devisee  thereof  may 
either  present  himself  or  any  other  person  (c).     2793. 

Although  crops  on  the  ground  are  personal  estate,  and  on*- 
generally  speaking  pass  to  the  executor,  yet,  as  between 
the  executor  and  a  devisee,  the  latter  will  take  them  with 
the  land,  unless  the  intention  of  the  testator  appears  to 
be  otherwise  (d).    i2794. 


SEcnoH  IV. 
Of  the  General  lUles  of  Construction  of  WilU. 
I.  The  grand  fundamental  principle  in  the  construction  ^^•{•■^if' 

of  wills,  is,  to  effectuate  the  intention  of  the  testator  at  r-— 

tbe  moment  when  he  made  his  will,  so  far  as  such  int«n-  {^ 

(a)  Sbelf.  Real  Fiop.  Acts,  6th  (c)  B  Cnxiae  T.  3H,  c  3,  §  IS. 

ed.  484.  (ff)  Vaiiey  t.  Seyneldt,  6  Rdsb. 

(t)  BoKd.  CoDdK  View.  126—6.      13. 


iDi.  Google 


1114  OF   THE  GENBBAL   KltLBS   OF  CONSTRUCTION  OF  WILLS. 

^h";  1 1''  *>on  is  consistent  with  the  rules  of  law  (a).  A  will  should 
therefore  be  most  favourably  expounded,  to  effectuate,  ii 
possible,  the  intention  of  the  testator.  Hence  no  technical 
words  are  necess&ty ;  so  that  the  law  otlen  dispenses  with 
the  want  of  words  in  wills  that  are  absolutely  requisite 
in  all  other  instruments,  and  frequently  gives  effect  to 
a  mere  implication,  if  it  is  a  necessary  or  plain  implica- 
tion (b).  But  intention  alone  is  not  sufficient  to  amount 
to  a  disposition  of  property:  words  must  be  found  to 
carry  the  intention  into  effect.  And  hence  a  mere  recital 
of  an  intention  to  make  a  complete  disposition  will  not 
suffice  (c).  2796. 
mlmVa"  ^I-  '^'^^  intention  must  not  be  collected  or  imputed 
^^^,  by  mere  conjecture,  however  probable ;  nor  is  it  to  be 
""■^  evidenced  by  avei-ment;  but  it  must  either  appear  from 
express  words  or  by  plain  implication  (d).  Although  in 
the  cose  of  trusta  executory,  the  Courts,  in  certain  cases, 
properly  assume  a  greater  freedom  in  effectuating  what 
appears  to  be  the  presumable  general  intention  of  the 
author  of  the  trusts,  yet  even  in  the  case  of  trusts  execu- 
tory, the  intention  must  in  general  be  collected  from  the 
language  of  the  will  itself;  and  an  intention  must  not  be 
imputed  by  mere  uncertain  conjecture  contrary  to  the 
express  words;  and  especially  when  it  is  manifest  that 
the  will  was  drawn,  not  by  a  person  who  used  expressions 
without  knowing  the  meaning  of  them,  but  by  a  person 
skilled  in  the  practice  of  conveyancing  (e).     2796. 

(a)  See  Burton,  §  Bl}3  ;  li  Cruise  38,  c.  B,  §  40 ;  I  Jarm.  Wills,  2nd 

T.  38,  c.'9,  $  G.  ed.  337,  344,  353.    And  wee  re- 

(ft)  2  Bl.  Com.  381 ;  e  Craise  T.  marka  of  Lord  Cheimiford,  C,  ukd 

38,c.  9,§2;  Sieeeiingv.Pndeavx,  Lonl  St.  Leonardt,  in  Abbott  v. 

L.  R.  a  Ch.  D.  113.  MiddUton,!  H.L.Cas,81,95;  and 

(o)   Wi/lie  T.  Wylie,  1   D.  F.  ft  Lord  BvmUlj/,  M.  R.,  in  i%*w  y. 

J.  410;  Lord  RtmiUy,  M.  R.,  in  Syfa».  L.  R,  4  Eq.  304.   It  U  truly 

%4ef  V.  Si/iet,  L.  R.  4  Iq.  204.  lamentable  to  observe  how  often 

(d)   See    ohBcrvationB    of  Loid  this  principle  has  been  Tiolsted. 
Truro  in  Egertim  t.  Earl  Brimn-  (e)  Bgerton  v.  Karl  Bronnlim, 

lofT,  4  H.  L.  Cas.  181 ;  6  CrnlH!  T.  4.H.  L.  Cao.  I,  161. 
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An  exception  in r^ard  to  the  admisaibility- of  extrinmc  ^"|Ji^ 
evidence  of  intention  occurs  in  the  case  of  an  ambiguitas  ' 

lateos,  where  it  appears  that  there  are  two  subjects  or 
objecte  answering  to  the  descnpUon  ;  for  in  such  a  ease, 
bot  not  in  other  cases,  of  doubtlul  intention,  extrinsic 
evidence,  even  of  declarations  of  the  testator,  is  admisaible. 
The  principle  is,  that  as  it  is  admiasible  to  raise  the  doubt, 
it  shall  also  be  admissible  to  remove  it  (a).  And  extrinsic 
evidence  is  admissible  as  to  the  situation  of  a  testator,  as 
r^ards  his  family  and  property  at  the  time  of  making 
his  will,  and  other  circumstances,  to  enable  the  Court  to 
judge  of  his  intention  (b).  But  when  the  Court  has 
possession  of  all  the  facts  which  it  is  entitled  to  know, 
they  will  only  enable  the  Court  to  put  a  construction  on 
the  instrument  consistent  with  the  words  (c).  And  where 
the  property  exactly  fits  the  description,  the  whole  of 
that  property,  and  nothing  more,  passes,  though  it  may 
be  most  probable  that  other  property,  to  which  some 
part  of  the  description  does  not  apply,  was  intended  to 
be  included  <(!).    2797. 

in.  An  express  disposition,  though  probably  involving  ^^. 
an  oversight  or  mistake  by  the  testator,  cannot  be  con-  Jl^^";,^ 
troUed  by  inference  which  is  not  necessary  or  indubi-  '^»™™- 
table  («).    2798. 

IV.  Whenever  the  intention  is  doubtful,  it  must  be  iniwtioo 
collected,  not  from  particular  expressions  or  detached  ""'^ 
i  alone,  to  the  exclusion  of  considerations  to  be  "'^''  ""*■ 


(a)  6  Cniise  T.  38,  c.  9,  $  43  ;  Abbott  v.  Middletox,,  T  H,  L.  Chs. 

Binnttt  V.  MartkaU,  3  K.  *  J.  7*0 ;  82.  94  ;  CUrter  v.  Charter,  L.  B. 

Hf9iing  T.  Fleming,  1  Hurl.  Ji  Colt.  7  H.  L.  36*. 

243 ;  1  Jarm.  Wills,  2nd  ed.  336—  (c)  Per  Sir  E.  Sugdfn.  C.  citoa 

T ;  a  Id.  678  ;  Orant  v.  Grant,  L.  R,  1  J^nn.  Wills,  2nd  ed.  352 :  Wrbher 

6  C.  P.  980  ;  (Ei.  Ch.)  727  ;  Clutr-  v.  Stanley.  16  C.  B.  (N.  8.)  698. 

trr  Y.  Charter,  L.  B.  7  H.  L.  364.  (rf)   Wcbbfr  v.  Stanley,  16  C.  B. 

(i)  S  Cniise  T.  38,  o.  9,  §  8 ;  2  (N.  8.)  698,  762. 

J»rni.  Wills,  2nd  ed.  678-9.    And  (,)  2  Rop.  Leg.  by  White,  1461 ; 

we  ramarka  o(  Lord  Chelmsford,  2  Jann.  WilU,  2nd  ed.  679. 
C,  and  of  Lord  St.  Leoimrdt,  in 
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CH."'i'l.^  "lerived  from  other  expressions  or  passages,  but  from  the 

scope  of  the  whole  will,  compared  with  itfl  several  parts, 

in  such  a  way  that  each  word  may  have  its  own  particular 
operation,  and  not  be  rejected,  if  any  construction  can 
possibly  be  put  upon  it,  consistently  with  the  general 
intention  (a).    S799. 

"There  are  many  cases  upon  the  construction  of  docu- 
ments in  which  the  spirit  is  strong  enough  to  overcome 
the  letter ;  cases  in  which  it  is  impossible  for  a  reasonable 
being,  upon  a  careful  perusal  of  an  instrument,  not  to 
be  satisfied,  from  its  contents,  that  a  literal,  a  strict,  or 
an  ordinaty  interpretation  given  to  particular  passages, 
would  disappoint  and  defeat  the  intuition  with  which 
the  instrument,  read  as  a  whole,  persuades  and  convinces 
liim  that  it  was  framed  "  (&).  2800. 
JJ^t**  V.  A  codicil  duly  executed  supersedes  every  part  of 
the  will  to  which  it  is  contradictoiy.  But  so  far  as  they 
are  not  absolutely  inconsistent,  both  the  instruments  are 
to  be  considered  as  incorporated  into  one  (c).  And  the 
onus  is  on  those  who  claim  under  a  codicil  to  show  that 
the  intention  to  displace  a  devise  by  the  will  is  equally 
clear  with  the  original  intention  to  devise  (d).    2801. 

[An  erroneous  recital  contained  in  a  codicil  does  not 
vitiate  the  dispositions  of  property  subsequently  con- 
tuned  in  it ;  and  when  these  dispositions  are  inconsistent 
with  those  in  tiie  will,  the  will  is  revoked  pro  tanbo  (e).] 
SSOla. 

(n)  6  Cruise  T.  86,  c.  9,  §  2 ;  2  by  White,  1460  ;  BiUler  v.  Grefn- 

Rop.  LcRt^rWhiU,  1460;  Egertim  tvoed,  22  Beav.  203  ;  BammfU  v. 

v.EarlBrmimlim.iH.L.CBB.lSl;  Iremmger,  1  Dr.*  Sm.  242  ;   Wil- 

SroniUbank  *.  Joluuon,  20  B«av.  lintfu  t.   Wiiliamt,  L.  R.  8  Cb.  D. 

206  ;  AilHtt  I.  MiddUU»,  7  H.  L.  (Ap.)  7H9, 

Cm.  68,  87,  96  |  2  Jann.  Wills,  2nd  W  MaddUo*  t.  Cliapmm,  4  K. 

ed.  IIB,  679,  680.  *  J.  70»,  '22 ;  Barol^  v.  Matftt- 

(6)  Lori  JuBtice  KniglU-Bmoe,  lyt,   1  Johna.   124  i   MUliamt  7. 

lu  Keg  V.  Key,  4  D.  M.  &  G.  84.  WUliamj;  L.  R.  8  Ch.  D.  (Ap.)  789. 

(e)  Barton,  §  602  ;  Hartigy  v.  C)   ^'^  ™  MarjUteit,  Boggard 

3Hbb*r,  16  Be«¥.  610 ;  2  Eop.  L««.  v.  Jtaggaril,  31  W.  R.  267. 
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A  duly  attested  codicil  referring  to  a  will,  has  the  ^"J  J"' 
effect  of  republishing  and  incorporating  the  will.  And 
hence,  a  gift  in  a  will  which  is  bad  because  made  to  an 
attesting  witness,  or  the  wife  of  an  attesting  witness,  to 
the  will,  is  validated  by  a  codicil  attested  by  different 
witnesses  (a).    3802. 

VI,  In  a  will,  words,  whether  technical  or  otherwise,  JJ^  JJ^ 
are  to  be  understood  as  used  in  the-  sense  ordinarily  and  J^^^,p„ 
properly  applied  to  them,  unless,  &om  the  whole  context  ?^in 
of  the  will,  and  the  surrounding  circumstances,  it  appears  "'" 
satisiactorily  and  clearly  that  the  words  to  be  construed 

have  been  used,  and  were  intended  to  be  understood, 
in  some  other  sense  (6).  An  exception  to  this,  however, 
sometdmee  occurs  in  r^ard  to  technical  expressions,  in 
the  case  of  trusts  executory  (c).     2803. 

VII.  Where  the  words  of  a  will  admit  of  two  different  ""^^ 
constructions,  the  more  probable  [intelligible  and  reason-  J^f^ 
able]  of  the  two  constructions  is  to  prevail,  unless  the  p*^"™^ 
context  requires  a  different  construction  (d).     As  where 

tiie  words  used  by  a  testator  are  only  applicable,  in  their 
strict  technical  sense,  to  a  species  of  property  which  the 
testator  has  not:  in  which  case  they  shall  be  applied, 
il'  possible,  to  some  other  species  of  property  which  the 
testator  has,  in  order  to  effectuate  his  intention  (e).  And 
when  there  is  no  person  or  property  exactly  answering 

(a)  Andmott  V.  A  uderien,  L.  B.  D,  &  J.  266 ;  and  nmarlce  of  Lord 

ISEq.  381.  Wettbury  ia   dordan  v.   Oordoit, 

(ft)  6  Cruige  T.  38,  c.  9,  $  6  ;  Bnr-  L.  R.  5  H.  L.  279  ;  aud  o(  Lotd 

ton.  4  798  ;  2  Bop.  L^.  by  White,  Cairiu,  Id,  284  ;  Bathurtt  v.  Br- 

H61  ;  I  Jann.  WiUs,  2nd  ed.  347,  ringtim,  L.  R.  2  Ap.  Cas.  698 ;  In 

M9,    36U,    365 ;    2    Id.    679,    680 ;  re    Parktr,    Beatham  v.    WilMut, 

WUde,  V:  J.,  in  Trerar  i.  TreriT,  1  L.   B.  IE  Ch,    D.  628  ;   17  Ch.  D. 

H.  L.  Cas.  2&4.     See  also  obserro-  (Ap.)  262. 

tiona    of    Loid   St.   Lemard;  in  (o)  See  eapra,  par.  687  et  seq., 

Eftrtont.  Burl BTtrteidim,^  B. L.  701—2. 

Cas.  208,  209  ;   /H  rv   VramforSt  (rf)  2  Bop.  L^.  by  Wliitt,  HG2 ; 

TVub,    2    Dten,    233  ;    Kiajht-  2  Jarm.  WUIs,  2nd  «d.  679. 

ifniM,  L.  J.,  in  Prydt  t.  JIxijU,  3  (»)  «  Cmwe  T.  38,  c.  10,  %  87. 
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^'i.'P'a'c'  '^s    particular    description,    it    ia    proper    to    see    if 

tbare  is  any  audi  person  or  property  coming  near  ihe 

description,  as,  under  the  particular  circumstances  of  the 

case,  must  be  taken  to  be  the  person  or  property  intended 

to  be  referred  to,  though  inaccurately  described  in  the 

iSrItiiw     "''^  ^"5'      ^^  words  strictly  importing  a  fiiture  tense 

tin  tatan.   m&y,  in  order  to  effectuate  the  intention  apparent  ftom 

the  context,  be  construed  to  refer  to  the  past  (b).    S804. 

StMin  VIII.  It  is  a  rule  involved  in   or  flowing  from  the 

Honor        preceding  rules,  that  if  an  expression  admits  of  two  con- 

Mpnniom.  Btructions,  one  of  which  would  defeat,  while  the  other 

would  effectuate,  the  testator's  intention,  the  latter  shall 

be  preferred  (c).     In  many  cases,  however,  this  rule  has 

been  lamentably  disregarded.     S806. 

SMMwordi       IX,  The  same  words  may  have  a  different  construction 

J^^J^      in  the  same  will,  especially  when  applied  to  different 

'™'  kinds  of  property.    But  in  general,  where  a  testator  uses 

the  same  words  in  different  parts  of  the  will,  it  is  to  be 

presumed  he  attaches  to  tfaem  the  same  meaning,  unless 

a  different  intention  can  be  collected  Irom  the  context  (d). 

2806. 

J^^J^        X.  Where  there  are  words  in  a  will  which  have  no 

1^^.      meaning,  or  which  are  evidently  contrary  to  the  general 

intenUon  of  the  testator,  they  are  rejected.     And,  oo  the 

other  hand,  if  the   meaning  distinctly   appears,   words 

omitted  by  mistake,  which  are  absolutely  necessary  to 

effectuate  the  general  intention  to  be  collected  from  the 

whole  will,  are  supplied  (e).     And  where  it  is  apparent 

-  (a)  CiittsJ-MBfBmiKr.TvcifT  Jam.  Wills,  2nd  ed.  680  ;  Bhodrt 

V.  Owd,  L.  B.  19  Ch.  D.  206.  v.  JUioOet,  27  Beav.  US. 

(fc>    2    Bop.    Leg.    by    White,  («)  6  Cruise  T.  38,  e,  9,  §  16  ;  2 

1617,  Bop.  Leg.  by  Wbite,  USl  ;  1  Jarm. 

(r)  Bee  WhictfT  v.  Hww,  7  II.  WilU,  2nd  ed.  lUl,  408  ;  AbMt  v. 

L.  Cas.  151, 162,167;  and  .»arfW{{  MiddUtoit,2l  Bi!Av.U$;71i.h.Ca8. 

V.  Ui'Umvag,  L.  B.  5  H.  L.  632.  68 ;  Town*  -r.  WeaUnHirtM,  1 1  Hoo.  P. 

(d)  3  Bop.  L^.  by  White,  1460  C.C.  626, 643 ;  XMght-Bnuie,  L.  J., 

— 1463;«  Crnlse  T.SS,  c.  9,  ;  8;  2  in  Prid«  t.  Heltt,  S  D.  &  J.  S66. 
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from  the  will  itself,  not  only  that  the  testator  lias  used  a  ^u'S^'^'t^' 
wrong  word  or  phrase,  but  also  what  ia  the  precise  Uting 
he  intended  to  have  expresaed,  the  word  or  phrase  which 
would  rightly  express  what  he  so  intended  will  be  sub- 
stituted, 90  as  to  effectuate  his  real  intention  (a).  But 
the  Court  is  not  justified  either  in  inserting  or  striking 
oat  words,  or  in  any  manner  altering  the  language  of 
a  clear,  unambiguous  devise,  upon  mere  conjecture,  or 
upon  the  mere  ground  that  the  devise  seems  capricious, 
and  that  a  gift  in  other  terms  would  be  in  conformity 
with  other  dispoeitions  in  the  will  (b).     2807. 

XI.  Courts  of  Law  and  Equity  will  transpose  words,  Tnuvw- 
where  it  is  necessary  to  do  so,  to  make  sense  of  a  will 

and  give  effect  to  it  (c).  So  that  an  estate  will  be  trans- 
posed, and  placed  either  before  or  after  some  other  estate 
givoi  by  the  will,  if  such  transposition  is  necessary  to 
fulfil  the  intent  of  the  testator  {d).    8808. 

XII.  Where  there  is  a  manifest  general,  primary,  or  Si^t^ 
paramount  intent,  the  construction  should  be  such  as  to  !f^|^^. 
effectuate  it,  though  by  that  construction  some  particular,     *~ 
secondly,  or  subordinate  intent  may  be  defeated  (e). 
2808. 

XIII.  A  testator  ia  presumed  to  know  the  law,  whether  ZJS^ 
as  declared  by  decision  or  nude  by  statute  (/).    2810.      ^iiT^ 

XIV.  Mistakes  in  a  will  are  never  to  be  presumed,  if  "wnka 
a  reasonable  construction  can  be  fouod  out  (g).    2811.      '°™^' 

XV.  If  two  parte  of  a  will  are  totally  incoDsisbent,  and  io»Mb>wat 
cannot  possibly  be  reconciled,  the  latter  shall  prevail,  on 

(#)  See  1  Jnnn.  Willi,  420  et  seq.  Jarm,  Wills,  2ini  od.  3i»7. 

(i)  Tbtmu  V.  Wentitortk,  11  Moo.  (c)  6  Cruise  1'.  ilH,  c  9,  $  4  ;  1 

P.  C.  C.  660;  uul  lenuirk*  of  Lord  I'tgb.  Shep.  T.  til.    ticu  supra,  pat. 

Ora»wortli,  in  Abbott  T.MiddUiM,  406  et  seq. 

7  H.    L.  Cas.  till,  died  by  Lord  (/)  Sec  judgmeDtof  Siry.  ICiy- 

G>ir«,  in  OitrdaMW.avrdm,  L.  B.  rant,  iu  HveMl  V.  Jilenkhorii,  5 

a  H.  L.  384.  Hare  144.    But  aoc  remarkH  lA  i^u- 

(e)  2  Bop.  Leg.  b;  White,  1460 ;  L.  Shadmrll,  in  Ware  r.  lUnvUnd, 

1  Jum.  Wills,  Sad  ed.  397,  417.  IG  Sim.  596,  apparcntl;  coutn. 

(lO  «  Crniw  T.  38,  c.  B,  §  3G  ;  ]  (f)2  Bop.  L^.  bj  White,  UiS. 
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CH.T's^r'  ^^^  principle  that  tbe  testator  may  liave  changed  his 

—^ mind  (a).     2812. 

Jjll^j^*^       XVI.  Where  an  estate  or  benefit  is  conferred  in  one 

u  ™to^    P*'^  °^  ^"  instrument,  in  tenns  which  are  free  from  all 

^™^  doubt,  such  estate  or  benefit  cannot  be  taken  away, 
except  by  reasonably  clear  words  in  another  part  of  the 
instrument  (b).     2813. 

J^f-  XVII.  'Where  it  is  impoBsible  to  discover  from  the 

words  of  a  will  what  waa  meant  to  be  given,  or  to 
whom,  the  will  is  void  for  uncertainty.  But  a  reasonable 
degree  of  certainty  will  suffice  (c).    2814. 

ftOTmik*       XVIII.   Of  two  modes  of  ooDBtructioo  of  a  will  of 

or  inlcaUey. 

personalty,  that  is  to  be  preferred  which  will  prevent 
intestacy  (d).  2816. 
uSiZlfim  XIX.  Expressions  of  present  time  refer  to  the  date  of 
"'"^  the  will ;  and,  under  the  old  law,  devises,  as  r^ards  the 
subject,  refer  to  the  date  of  the  will.  But  even  under 
tbe  old  law,  in  the  absence  of  expressions  of  present  time 
or  other  clear  indications  to  tbe  contrary,  a  will  of  per- 
sonalty as  regards  the  subject,  speaks  at  the  testator's 
death  (e).  And  by  the  stat.  1  Vict.  c.  26,  a  24,  it  is 
enacted,  "that  every  will  shall  be  construed,  with  re- 
fereuce  to  the  real  and  personal  estate  comprised  in  it, 
to  speak  and  take  effect  as  if  it  had  been  executed 

(a)  6  CTuise  T.  88,  c.  9,  §  27  ;  aiO,  311  ;  Jdanu  t.  Jmui,  9  Hare 

Burton,  $   603  ;   2  Rop.    Leg.   bj  i66;  DraHe  r.  Draht!,  26  Be%r.M2; 

White,   1461—2;    1   Jann.   Wills,  8  H.   L.   Cas.   172;  Maynard  t. 

2ad  ed.  S94,  396—7  ;  2  Id.  67B  ;  Wright,  26  Beav.  2SC>. 

Breeklebank  r.  Jahiuim,  20  Beav.  (iQ  2  Bop.  Leg.  by  White,  1401, 

212,  213.  1462 ;  2  Jarm.  Wills,  2nd  ed.  680  ,- 

(i)  ThtimhiU  y.  Ball,  2  CI.  &  F.  In  re  Jted/ern,  Red/om  i.Sryning, 

22.36;  BaHdfieldv.  RasdfiiU,  4  L.R.6Ch.  D.  l:»; /iira  <M,  Z>Mi- 

Urewrj  147;  H  H.  L,  Ch".  235,  238;  iiMun  ».  iHckiiumn,  L.  R.  12  Ch.  D. 

Blngrofe  v.Bradthaw.t  Drew.a30;  (Ap.)  22. 

Abimtt  t.  MiddUUn,  7  H.  L.  Cas.  (e)  1  Bop.  Leg.  b;  White,  IM ; 

68,  86.  »6,  97, 101, 112 ;  Uodgtm  t.  1  Jarm.  Wills,  2diI  ed.  261,  269  ; 

Oark,  1  Git  139.  Palin  v.  HiUi,  1  Mj.  &  K.  484  ; 

(<!)  6  CniiBe  T.  8S,  c.  8,  §  38  i  1  Seiden  t.  BotUrOl,  id.  59. 
Jarm.  Wills,  and  ed.  99G— 301, 304, 


iDi.  Google 


OF  THB   OENEBAL   ETJLB8   Or  CONSTBUCTION  OF  WILLS.  112 

immediately  before  the  death  of  the  testator,  unless  a  ^h"|'^'4; 
contrary  intention  shall  appear  by  the  will  (a).  Thus, 
where  in  a  devise  made  subsequent  to  the  year  1837, 
the  testator  uses  the  expression,  "  all  the  hereditaments 
of  which  I  am  now  seised,"  after-acquired  real  estate  will 
pass  (&).  But  where  he  uses  the  expression,  "all  the 
estate  whereof  I  am  now  seised,"  or  "  now  occupied  by 
me,"  and  he  uses  the  word  "  now  "  in  other  parts  of  his 
will  in  allusion  to  the  period  when  he  was  making  his 
will;  the  will  in  such  case  will  not  speak  from  his 
death  (c).  This  section  does  not  apply  to  the  objects 
of  the  testator's  bounty,  but  only  to  the  subjects.  As 
re^rda  the  objects,  in  the  absence  of  indications  to  the 
contrary,  devises  and  bequests,  whether  under  the  old 
law  or  the  new,  apeak  from  the  date  of  the  will,  except 
in  the  case  of  children  or  descendants,  who,  from  a  de- 
sire to  include  as  great  a  number  as  possible,  are  held  to 
include  those  who  answer  the  description  at  the  death 
of  the  testator  (d).    S816. 

This  section  applies  to  the  wiUs  of  married  women,  in 
the  same  manner  as  to  those  of  other  persons  (e).    2817. 

XX,  The  construction  of  wills  of  immovable  property  i^xuwl 
is  governed  by  the  lex  loci  rei  sitae,  but  the  construction 
of  wills  of  movable  property  is  generally  governed  by 
the  law  of  the  domicile  (/).     2818. 

(a)  Jepimv.  Xey,2B\a\,  kCait.  Sutekiiuan  v.  Barrew,  6  Hnrl.  i& 
873;  In  re  mbK>»,  L.  R.  2  Eq.  089  ;  Norm.  583.  See  aUo  indgroent  of 
Wa^ttag  V,  Wagttaff,  L.  R.  8  Eq.  V.-C,  Stvart,  in  Lady  Langdale  v. 
229 ;  Santttm  t.  SaxCon,  L.  R.  13  Ch.  Briggt,  3  Sm.  It  Oif .  2  ;  and  see 
D.  368,  compared  with  Bm/ei  r,  Evtrett  i.  Ererett,  L.  B.  7  Ch.  D. 
Coak,  L.   R.  14  Ch.   D.  (Ap.)  R3  j       (Ap.)  428. 

Cattle  T.  Fox,  L.  R.  II  Eq.  643;  (,i)  Shelf.  Heal  Prop;  Acta,  499;  1 

Ik  n  Ritding'ii  SettUment,  L.  R,  14      J&rm.  WUIb,  2nd  ed.  362,  266,  267, 
Bq.  2H.  269  ;  Btdioek  T.  Senttett,  7  D.  H. 

ib)  Dee  d.  YorJt  v.  Walker,  12  M.       &  O,  386. 
k'W.h'ii;  Lady  LangdaU^.Brtgg*,  (e)  lli«nuu  v.  Jimea,  2  J.  &  H. 

8  am.  i  Oif.  24G  ;  Lord  Lifford  y.      476  ;   1  D.  J.  *  8.  63  ;  Neble  v. 
Piaryt  Keek  (So.  2),  30  Bcay,  300.       PMjit,  L,  R.2  Prob.&H.  276,285. 

(o)  rh;«v.*<rf^lMac.*0.618i         (/>2Rop.Leg.bjWhite,1462; 
VOU  II.  0  0 


iDi.  Google 


OF  THE  OENBRAX   BDLES   Or  COKSTRDOTION   OF  WILLS. 

^'  XXI.  In  deciding  on  the  validity  and  interpretation 
~  of  purely  personal  l^;acie8.  Courts  of  Equity  generally 
follow  tbe  rtile»  of  the  civil  law  as  recognised  and 
acted  on  in  the  Ecclesiastical  Courts ;  but  as  to  the 
vahdity  and  interpretation  of  l^;acie9  chai^;ed  on  land, 
they  generally  follow  the  rules  of  the  common  law  (a). 
2819. 
ixtitiiiai  XXII.  When  there  is  a  substitution  of  legacies  or  an 
^^  addition  to  them,  and  no  times  are  appointed  for  the 
^n*iD»i  payment  of  the  substituted  or  additional  bequests,  nor 
any  funds  assigned  out  of  which  they  are  to  be  satisfied, 
those  legacies  are  to  be  pud  out  of  the  same  property, 
at  the  same  periods,  under  the  same  restrictions,  aud 
with  the  same  incidents  as  the  legaciea  in  lieu  of  or 
in  addition  to  which  they  are  given  {b).  And  this  con- 
struction will  be  adopted,  even  where  the  subsequent 
gift  is  not  expressed  to  be  in  substitution  for  or  in  ad- 
dition to  the  first  gift,  but  is  given  simplicit«r,  without 
any  indication  of  a  connecting  or  an  assimilative  inten- 
tion (c).  Thus,  where  a  testator  gives  a  legacy  by  will 
out  of  a  particular  fund,  and  by  a  codicil  revokes  it,  and 
gives  a  legacy  of  a  different  amount,  without  mentioning 
out  of  what  it  is  to  be  paid,  the  legacy  by  the  codicil 
will  be  deemed  to  be  a  mere  substitution  for  the  legacy 
by  the  will,  in  r^ard  to  the  fund  out  of  which  it  is  to  be 
paid,  as  well  as  in  regard  to  the  amount ;  so  that  if  the 
particular  fund  iails,  the  legacy  will  not  be  paid  out  of 
the  general  assets  (d).  Aud  where  a  testator  by  his  will 
^ves  an  annuity  to  a  femme  covert  for  her  separate  use 
for  life,  and  by  a  codicil  he  gives  a  certain  sum  "  in 

IJann. Wills, 2nd ed.l—*;Jn»li«  392.    But  see  Jte  WiUfr't  Tnulf, 

T.   Wylie,  10  H.  L.  Cm.  1.      See  27  Bear.  41S  ;  Galtenore  v.   Gill, 

inpra,  par,  2775—2780.  8  D.  M.  &  O.  667. 

(a)  Story's  Eq.  Jnr,  5  602,  608.  (o)  Jo/Hutme  ».  Zord  Harrmo^, 

(ft)  1  Rop.  Leg.  by  White,  872 ;  1  D.  F.  &  J.  183,  reversing  dednon 

1  Jann.  WIUb,  Zod  ed.  164  ;  Dmi.  of  V,-C.  WnoJ,  1  Johns.  426. 

MM  T.  Dmea/n  (No.  2),  ST  Bear.  {_^BTiiUmt.SrUt<mifiSearSm. 
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addition "  thereto  for  her  life,  she  will  take  the  ad-  ^i.'"'^Jf 
ditional  earn  for  her  separate  uae,  aa  well  as  the  sum 
given  by  will  (a).  But  this  B»siimlatiTe  construction 
will  not  be  adopted  if  it  would  unnecessarily  render  a 
distinct  additional  gift  dependent  on  the  legatee  surviving 
the  tenant  for  life,  where  by  the  terms  of  such  gift,  apart 
from  the  words  "in  addition,"  it  would  be  vested  {b). 

aaao. 


Section  V. 

0/  the  Construction  ofparticalar  Words  and  Expressions 

in  Wills  Cc), 

A  direction  that  legacies  he  paid  "  clear,"  means  that  ^-  hlt-ig 
they  shall  be  paid  clear  of  legacy  duty  (d).    2821.  ;: — V" 

In  some  cases  "taxes"  or  "deductions"  have  been  "Tua- 
held  to  include,  and  in  other  casea  not  to  include  income  uow.- 
or  property  tax  (c).  [Thus  where  a  testator  bequeathed 
an  annuity  "free  from  all  deductions  and  abatement 
whatsoever,"  it  was  held  that  the  annuity  was  not  given 
free  of  income  tax  (/)■]  If  it  is  intended  that  a  person 
to  whom  an  annuity  or  other  gifl  is  made  should  have 
it  clear  of  property  (ax,  such  tax  should  be  specifically 
mentioned  in  order  to  exclude  all  doubts.     2822. 

A  covenant  by  a  lessee  to  pay  "all  taxes  and  assess-  "Tuiiuid 
ments  "  does  not  include  tithe  rentr<harge  (g).    2822a.    >•'««'■' 

(a)  l>ay  y.  Croft,  4  Beav.  561.  (c)   Wall  t.  Wall,  16  Sim,  613  ; 
(*>  Kitig  V.  Toetel,  86  Beav.  23-        Lethhridge  v,  Thvrlim,  15  Bca». 

(b)  ThiB  section  only  notices  a  334  ;  Sadler  v.  RirhanU,  4  K.  tt  J. 
(ew  points,  for  wMcb  no  mora  302  ;  Jbriifrr.  Jfu2Ii)H-«x,  IJohDB. 
ApprDpriote  place  could  be  found  kSem.'Hi;  LordLnratv.Dunhegi 
elsewhere.  Where  the  points  of  of  Leedi  (No.  1>,  3  Dr.  4  Sm.  62; 
conatruction  could  be  distributed  Feiting  t,  Taylor,  3  Bettt  &  BmiUi, 
under  specific  heads,  the  writec  217;  Ab<tdamr.Abadam,^BeKy, 
deemed  it  most  proper  to  do  so.  47G, 

8ee.  for  iiist«nce.  Section  VI.,  and  (/)  SUadom  v.  Leatiam,  L,  R, 

Chap.  Ul.,  Section  IL  22  Ch.  D.  209. 

(if)  /briT.a<artim,l  Coll.  403;  (j)   Jeffrey  t.   Jfeale,  L.   B.  6 

/«  rr  CeUt'  wm,  L.  B,  8  Bq.  271.        C.  P.  240. 

002 


1.;.  Google 


1124  OF  THE   OONSTRDCTION   OF  PABTICDLAB 

^^'l^'  Where  real  or  personal  estate  is  given  to  a  class  of 
"8buH,~  persons,  with  a  direction,  that  on  the  death  of  any  of 
"ESS^  them,  their  "  shares,"  "  parts,"  or  "  portions "  are  to  go 
over,  the  original  shares  only,  and  not  the  accruing 
shares,  will  go  over;  unless  the  word  "interest"  is 
added,  or  there  is  an  apparent  intention  to  keep  the 
property  in  one  aggregate  mass,  or  there  is  some  other 
indication  of  an  intention  that  the  accruing  shares  should 
also  go  over  (a).     S833. 

The  word  "  part,"  in  the  absence  of  indication  to  the 
contrary,  will  include  not  only  an  immediate  share,  but 
also  a  ahare  in  remainder  {£).    2824. 

Where  a  devise  or  bequest  is  made  to  two  or  more 
persons,  with  words  of  survivorship,  it  is  very  important 
to  express  the  period  to  which  the  survivorship  refers — 
whether,  for  instance,  to  the  death  of  the  testator,  or  the 
death  of  a  tenant  for  life.  In  the  absence  of  indication 
to  the  contrary,  it  will  be  referred  to  Hhe  period  of 
division  <c).  2826. 
ot^'^nr'  ^  ^^  *^**  °^  *  limitation  over  to  the  survivors  or 
'""  survivor  of  a  class,  the  word  "  survivors  "  or  "  survivor  " 

is  construed  as  if  it  had  been  "  others  "  or  "  other,"  where 
it  was  apparently  the  intention  of  the  testator  or  settlor 
that  the  others  or  other  should  take,  without  reference 
to  the  contingency  of  his,  her,  or  their  surviving  the 
person  from  whom  the  property  is  to  go  over ;  as  when 
the  alternate  gift  over  is  only  to  take  effect  on  the  death 
of  all  the  class  without  issue.  And  this  construction 
may  be  adopted  even  where  the  same  word  may  require 
to  be  taken  in  its  natural  sense  in  other  clauses  of  the 


(a)  2  Bop.  Leg.  by  White,  I39S 
3  Jam.  WiUa,  Srd  ed.  661— S 
Itaiigkit  T.  Andraet,  \i  Beftv.  347 
Bieiettv.  euillnKord,  12SiDi.8S 
Oeadmttv.  Finlaymn,  2eBeaT, 


(>)   WaUo*  1.  Pn/ee,  34  Bea». 
71. 

(o)  See  Otippi  T.  Wulcat,  4  Mad. 
16;  Sf  Oregim't  Iktatr,  2  D.  J. 
;  Btmert  v.  Bower;  L,  B. 


Etaiuy.Eran«,%h^eay.S\;Dall0ii      6  Cb.   Ap.   244 ;  and  other  c 
»,  CronUt,  33  Beav.  272.  cited  2  Wms.  Ex.  6tli  ed.  1866—6. 
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same  settlement  referring  to  the  same  fiind.     But  when  ^^^^-^ 

unexplained  by  the  context,  the  word  will  be  construed 

according  to  its  literal  meaning  (a).  And  the  word 
"  survivors  "  cannot  be  construed  "  others "  where  the 
gift  over  is  not  entirely  to  the  same  class  (b).    2826. 

It  has  been  held  that  a  person  attains  his  twenty-fifth  -'  AUaiuu« 
year  on  the  day  when  he  becomes  twenty-four  years"**')™"" 
old(c).    8827. 

The  word  "  unmarried,"  or  the  words  "  without  being  ■'  vamu- 
married,"  whether  in  a  deed  or  will,  may  mean  either  "*ftiiou( 
without  having  ever  been  married,  so  as  to  exclude  issue,  "^^ 
or  "  discovert,  or  without  a  husband  or  wife  at  the  time," 
so  as  to  exclude  a  husband  or  wife,  but  not  issue.     And 
in  some  cases  it  receives  the  former  construction,  and  in 
others  the  latter,  even  in  the  same  instrument,  according 
to   the  apparent   intent  of  the  settlor  or  the  testator. 
When  -applied  to  a  person  who  is  not  married  at  the 
time,  and   whose  marriage  is  not  expressly  or  plainly 
contemplated  by   the  instrument,  it  generally  receives 
the  former  construction  ;  while  if  applied  to  a  person 
who  is   morned  at   the    time,   or    whose    marriage  is 
contemplated   by  the  instrument,  it  generally  receives 
the  latter  construcUon  {d).      But  in  the  absence  of  a 

(a)  1  Bop.  L^.  hj  WUte,  636  ;  BHaU,  Pom/ret  t.  Oraham,  L.  B. 

2  Jarm.   Wills,  2Dd  ed.  57H,  680,  19  Ch.  D.  ISG. 

S68  ;  flrfrtucuoiT.  Pereg,  26  Beav,  (A)  De  earagnol  t.  Liardet,  32 

572  ;  Holland  v.  Atl»^,  29  Beav.  Bear.  60S. 

498 ;  /s  re  Seep'l  WUl,  32  BesT.  (<t)  enait  v.  Grant,  i  Y.k.  C. 

12    ;   Blvndell    v.    Chapnum,   33  Ex.  266. 

BeBT.648;  Hedge y.Fbot,HStAy.  (d)  See  1  Bop.  Leg.  616,617;  1 

319;  Hurry  y-Miirgait,  L.  B.  3  Eq.  Jann.  Wills,  2nd  ed.  435— 7  i /»  re 

152;  Badger  t.  Qragory.  L.  R.  S  Samderf  Tnut,    3  E.  &  J.  1G2  ; 

Eq.    li;    In    re    Anuria*    Trwtf,  In  re  Iformaa,  3  D.  M.  &  O.  966  j 

L.  R.  10  Bq.  252  i  WaUe  v.  LUtle-  Pratt  v,  Matthew,  22  Beav.  328, 

Kvad,  L.  R.  8  Ch.  Ap.  TO;    In  re  331—4  ;  Mitehell  v.  Colli,  1  Johns. 

Palmer'i  SettUinent  Tnate,  L.  R.  674  ;  &  C,  nom.  Clarke  v.  QiUt,  9 

19  Eq,  330  ;  OoM  v.  MaUhy,  L.  B.  H.  L.  Cas.  601  ;  Day  t.  Barnard, 

20  Eq.  378  ;  Waie  v.  Varak,  L.  B.  1  Dr.  it  Sm.  361  j  Pratt  t.  XdtheK, 
1  Ch.  D  (Ap.)  348;  l7n  re  Homer'e  8   D.   M.  &  Q.  622 ;  '^ej/wed  t. 
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ol"' '"&*  context  showing  a  contrary  intention,  the  word  "  un- 
married  "  iQust  be  construed  according  to  ita  ordinary 
meaning,  as  "  having  never  been  married  "  (a).  28&8. 
iJ"'"'""  Under  a  residuary  devise  and  bequest  to  be  equally 
divided  between  the  testator's  wife  "and  her  children 
who  have  issue,"  the  word  "have"  will  not  be  con- 
strued "  shall  have,"  but  those  children  who  have  no  issue 
at  his  death  take  nothing ;  for,  as  a  devise  to  her  and  her 
children  would  include  only  the  children  living  at  that 
time,  the  superadded  description  of  having  issue  is 
applicable  to  those  children  who  then  have  issue  (£). 
2829. 
p™^  Where  there  is  an  tntenUoD  that  a  child  shall  take  a 

ihud^n"     vested  interest  at  a  particular  period,  and  words  are  intro- 
'*''-  duced  which  would  devest  the  interest  in  the  event  of 

the  parent  dying  without  leaving  a  child,  there,  if  the 
interest  has  once  vested,  and  the  testator  has  not  too 
clearly  expressed  his  object  to  admit  of  a  doubt,  the 
Court  will  struggle  to  maintain  the  vested  gift  by  con- 
struing the  words  "  without  leaving  "  to  mean  "  without 
having  had  "  (d).  2830. 
"SabjKito      There  is  this  distinction  between  teetamentarv  dis- 

Iheparform  -' 

Mioaof^^  positions  of  estates  in  mortgage  "subject  to  the  incum- 
brances thereon,"  and  of  leasehold  estates  "  subject  to 
the  performance  of  the  covenants,"  that  the  words 
"subject,"  etc.,  when  used  in  reference  to  mortg^ee  are 
not  mere  useless  surplusage,  even  when  they  are  not 
construed  to  import  that  the  party  is  to  take  cum  onere; 
for  they  may  be  intended  to  prevent  disappointment, 
and  perhaps  disputes  or  doubts,  by  showing  at  onoe 

Heynood,    29    Beav.    9  ;    In    re  (ft)  Doe  d.  BwiofA  t.  WhtU,  1 

Stamdera'  TrMt;  L.  R.  1  Bq.  676  ;  Bxch.  536. 

Upton  V.  Srinen,  L.  R.  12  Ch.  D.  (b)  Ab  to  gift*  orer  on  "dyinir 

872.  immuTied  m  without  children  or 

(a)   DelrympU  v.  Ball,  L.  R.  issae,"  see  eapra,  par.  277. 

I6Ch.D.  716.  id-)  n'fttA)T..&iII,L.R4Eq.36S. 
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that  the  estate  is  in  mortgage,  which  might  not  other-  ^^  1|-'"' 
wise  be  kaowa  to  be  eo.  But  the  words  "  subject,"  etc, 
wbea  used  with  reference  to  property  which  has  alreadj- 
beea  described  as  a  leasehold,  are  mere  useless  sur- 
plusage, unless  they  are  used  to  sigoiiy  that  the  bequest 
is  to  be  subject  to  the  performance  of  the  covenaute  to 
i-epiur,  in  respect  of  dilapidations  existing  at  the  time  of 
the  testator's  death;  and  the  Court  ought  not,  without 
some  special  reason,  to  construe  words  as  mere  surplusage 
which  may  fiurly  be  employed  for  some  useful  purposa 
It  is  only  natural,  and  in  accordance  with  the  presumable 
intentions  of  a  testator  who  makes  a  specific  bequest  of 
leaseholds,  that  the  legatee  should  take  them  subject  to 
the  burden  of  putting  them  in  repair,  where  they  are 
in  a  state  of  dilapidation  at  the  time  of  the  testator's 
decease ;  although  the  general  personal  estate  is  the 
natural  fund  for  the  payment  of  debts,  and  other  kinds 
of  property  are  commonly  exonerated  by  that  (o).    2831. 

Where  a  testator  provides  that  an  estate  shall  go  over  "Dtroi™.- 
from  a  person  taking  ihe  same  under  the  will,  in  case  a 
certain  other  estate  shall  "  devolve "  upon  him,  he  will 
be  held  to  mean  that  the  shifting  clause  shall  take  effect 
in  case  such  person  shall  have  the  full  beneficial  enjoy- 
ment of  the  latter  estate :  so  that  such  estate  will  not  be 
deemed  to  have  "  devolved "  upon  him,  if  he  takes  it 
subject  to  a  charge  (6).  And  the  expression  "devolve 
upon  her  children,  if  she  has  any,"  denotes  traosmission 
to  children  hving  at  the  time  when  the  devolution  is  to 
take  place ;  so  that  the  representative  of  a  child  Uien 
dead  will  take  nothing  (c).    2632. 

The  word  "legacies"  will  often  include  annuities  (d). ' 


(a>  ffieklin^  v,  B/yer.S  MBc.t  (c)  Parr  T.  Parr,  I  My.  4  K. 

G.  R43.  467. 

ib)IiaalU)rU]/w.thrd,\AA.kS.  (d)  2  JEirm.  Wills,  2nd  ed.  516; 

97  ;  4  Sim.  390,  CnmJieM  v.  Wynd&am,  2  Coll.  1S4  ; 
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^h'i'TV'      In  a  will,  the  word  "London"  will  include  the  cities 
'^Umi™."   of  London  and  Westminster,  and  the  borough  of  South- 
wark,  and  the  adjacent  streets  and  buildings,  where  sucb 
would  seem  to  have  been  the  intention  (a).     S834. 
••utridnt-       Under  an  executory  trust  for  the   settlement  of  real 
estate  "  in  strict  settlement,"  the  tenant  for  life  should 
not  be  made  dispunishable  for  waste  (b).    2836. 
"Aiiuie         The  expression  "all  the  rest,"  though  following  a  gift 
of  a  house  and  garden  which  were  leasehold,  may  pass 
the  real  estate  (c).    2836. 
'■FrMMCQ-       Where  a  testator  leaves  to  a  person  for  life  "  the  free 
occupancy  "  of  any  house  in  his  possession,  such  person 
is  entitled  either  to  reside  in  it  or  to  let  it  (d).    2837. 
"Eiutstau      The  words  "estate  tail  in  possession,"  properly,  but 
•^™-"        not,  necessarily,  refer  to  actual  possession:  they  may 
refer  to  an  estate  tail  vested  in  interest  as  a  remainder, 
as  distinguished  from  a  contingent  interest  in  tail  («). 
2838. 
"soipedfl-       Where  there  are  both  oriciual  devises  or  bequests  to 
j}^""      certain  persons,  and  also  contingent  devises  or  bequeets 
qmnuwii."    gygp  (^q  g^ij  ^f  fchem,  and  these  are  followed  by  limita- 
tions over  of  the  property  "  so  specifically  devised "  or 
"  bequeathed,"  these  words  "  so  specifically,"  etc.,  may 
refer  either  to  the  property  comprised  in  the  original 
gifts  only,  or  to  the  property  expressed  in  the  gifts  over ; 
and  therefore  care  should  be  taken,  in  framing  such  a 
limitation  over,  to  prevent  all  doubt ;   though,   in  the 
absence  of  an  apparent  intention  to  the  contrary,  these 
words  will  be  held  to  apply  to  the  property  comprised  in 

Ifcath  V.  Wertmt,  3  D.  M.  &  G.  601 ;  10  Eq.  269. 

Ward   V,    6rey,   26    Benv.  *85 ;  (o)   Altrei-  i.  Attrer,  L.  B.  11 

Mvlliiitv.  Smith,  \  DT.lcSm.20i]  Bq.  280. 

Oaikin  T.  Bogeri,  L.  It.  2  Eq.  284.  (if)  Mannex  t.  Qnerurr,  L.  B.  U 

(a)    WallMt    V.    AtU-Oen.,   33  Eq.456. 

Beav.  384.  (e)  MarleUi  v.  iMIoioajr,  L.  R, 

(i)  Sanfcy  v.  CmatkuTit,  L.  E.  6  H.  L.  632. 
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both,  as   equally  applicable  to  the  property  comprised  ^'^''J'.Vg! 
in  each  (a).     2839.  — ^ — 

[In  gifte  over  if  the  legatee  should  die  before  "  the  ™",™^ 
division  of  my  estate,"  it  is  necessary  to  be  very  explicit  £j~5^ 
as  to  the  meaning  of  that  expression,  siace  no  less  than  ^^'^t^>' 
six  different  posuble  constructions  of  the  word  division 
have  been  suggested ;  and  it  has  been  held  to  mean  the 
period  allowed  by  law  for  the  division  of  the  testator's 
estate ;  namely,   the  expiration  of  twelve  months  from 
his  death  (b).] 


Section  VI. 
Of  Devisees  and  Legatees. 
Where  a  devise  or  bequest  is  made  to  a  person  or  ^i^^5''I'l?' 
persons  by  any  description  denoting  a  person  sustaining  i^^^ — 
a  particular  character  (such  as  heir,  next  of  kin,  nearest  ^^^  *° 
of  blood,   youngest   or   only   surviving   son),  and   the^^^^Jj^* 
person  or  persons  who  sustain  it  at  one  time  may  be 
different  from  the  person  or  persons  who  sustun  it  at 
another  time,  it  is  very  expedient  to  express  the  time 
at  which  that  character  is  to  be  sustained  (c).    2840. 

1  Error  or  Defect  in  a  Name  or  Description. 

Any  words  that  are  sufficient  to  denote  the  persons  o«wni 
meant  l^  the  testator,  and  to  distinguish  them  from  all 
others,  operate  as  a  good  description  (d).    2841. 

When  there  is  a  mistake  in  the  Christian  or  surname,  Kktakt  kn 
or  in  both  names,  it  will  be  con-ected,  if  the  intention 
clearly  appears  in  any  other  part  of  the  will  or  by  parol 
evidence  (e).     But  where  there  is  a  relative  having  the 
names  mentioned,  but  described  as  standing  in  a  different 

(a)   &ik*  T.  M«lt«M,   L.   R.  6  (if)  6  Craise  T.  38,  c.  10,  §  23  ; 

H.  L.  24.  1  Jarm.  Wills,  2Dd  ed.  310,  311. 

(i)  /■  re  CMisim.  GUliiim  y.  (e)  1  Bop.  Leg.  by  White,  164, 

Barber,  L.  R.  12  Cb.  D.  8i)4.  166 ;  Burton's  Compendium,  §  606; 

(c)  S«e  mpm,  par.  S80— 1 ;  and  1  Jarm.  Wills,  2nd  ed.  312,  SGS ; 

X  jum.  Wilis,  2iid  ed.  167—130.  JTiutyit  v.  Xoityit,  5  H.  L.  Cia. 
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^i"'J'"'  'l^g'*®  <*f  relationship  from  that  mentioned,  and  there 

are  other  relatives  having  some  only  of  the  oames  and 

btanding   in   the   relationship   mentioned,  the  gift  will 

be  void  for  uncertainty  if  there  be  no  other  evidence  than 

that  of  the  solicitor  who  prepared  the  will  (a).     2842. 

BiKik  tot         Parol  evidence  will  be  admitted  to  supply  a  blank  for 

a  Christian  name,  but  not  a  blank  for  an  entire  name  (6). 

2843. 

luitteii.  If,  however,  a  legatee  is  described  by  the  initials  of 

hie  name  only,  parol  evidence  may  be  given  to  prove 

ArbiuuT     hia  identity  {c).      But  if  a  testator  devises  to  certain 

persons   by   no   other   names   or   descriptions   than   by 

certain   letters  of  the  alphabet   arbitrarily   chosen  for 

the  purpose,  and  refers  to  another  paper  signed  by  him, 

but  not  attested  as  explaining  who  were  intended  by 

those  letters,  such  a  devise  is  void  (d).    2844. 

Bn«T  io  There  is  no  presumption  in  favour  of  the  name  more 

Dfaieguee.  than  of  the  description  (e).    But  where  the  deacripUon 

of  a  legatee  is  erroneous,  and  there  is  no  doubt  as  to 

the  person  intended  to  be  described,  the  mistake  will  be 

rectified,  unless  the  description  imputes  to  the  legatee  a 

character  which  is  the  essence  of  the  bequest,  and  it  may 

reasonably  be  presumed  that  the  testator  would  not  have 

made  such  a  bequest,  if  he  had  not  been  so  mistaken  (/). 

2846. 

166  ;  Wignun  on  WUle,  61 ;  BUm-      M.  ft  W.  200. 
deU  T.    Gladttont,  2   PhilL   279  ;  (e)   Drake  v.  Drake,   8  H.    L. 

Benuuc(mini  v.  Atkiatim,  17  Jot.       Cas.  172, 179  ;  Charters.  Charter, 
128  ;  Be  Slaekman,  16  BeBT.377;      L.  B.  7  H.  L.  364. 
Hcdgiaa  v,   Clarke,  1  D.  F,  fc  J.  (/)  1  Bop.  Leg.  bj  White,  169, 

391  :  Charter  t.  Charter,  L.  B.  7       172  ;  Story's  £q.  Jar.  §  IS2,  183 ; 
H.  L.  364.  1  Jarm.  Wills,  2iid  ed.  313;    Be 

(a)  Drake  y.   Drake,  25   Beav.      Rickrt'i     Tmtti,    11    Hare    299; 
612 ;  8  H.  L.  Cas.  172.  Stringer  v.   Oardiwr,  4  D.  t  J. 

(J)  I  Eop.  L^.  by  White,  186  ;       468 ;  see  In  re  PHti.  27  Beav.  676 ; 
Re  Gregton'a  Tmttt,  2  Hem.  ft  M.       Garner  v.  Oarnrr,  29  Beav.  114  ; 


604. 


farrer    v.   St.    Catherittr't  Coll, 


(e)  1  Bop.  Leg.  by  White,  187.  LB.    16    Kq.    19 ;     Garland  v 

id)  Clayton  y.  Lord  JV«jf*n«,  13      BererUy,  L.  B.  9  Ch.  D.  218. 


iDi.  Google 


OF    DEVIBBBS    ASD   LEOATEEB. 


II.  Devises  and  Bequests  to  Parents  and  Children. 
In  the  case  of  devUes  and   bequests  in  &vour  of  a  Pt-  iii.t.id, 

person  and  his  or  her  children,  at  least  in  wills  drawn  by ^— 

unprofessional  persons,  questions  frequently  arise  as  to  "*^«f" 
die  mode  in  which  they  are  to  take — whether  the  parent  i""*^ 
is  to  take  for  life,  with  remainder  to  the  children ;  or 
whether  the  parent  is  to  take  an  estate  tail  or  the 
absolute  interest ;  or  whether  parent  and  children  are  to 
take  simultaneously,  and,  if  so,  whether  as  tenants  in 
common  or  as  joint  tenants.  All  such  questions  should 
be  excluded  (a).    S646. 

When  a  man  ^vee  to  hia  wife  for  the  benefit  of  her- 
self and  her  children,  she  and  her  children  take  as  joint 
tenants,  unless  there  is  some  indication  that  she  is  to 
take  for  life  with  remainder  to  her  children,  or  in  some 
other  manner  (&).  A  direction  that  the  property  should 
be  "  secured  "  has  been  considered  to  be  such  an  indica- 
tion («).    2847. 

Whenever  the  word  "entitled"  is  used,  it  is  highly  "EntKiBd." 
expedient  to  specify  whether  it  is  meant  "  entitled  in 
interest "  or  "  entitled  in  possession  "  ((£).    S848. 

Where  a  testator  'bequeaths  personal  estate  to  one  for  when  \mt 
life,  and  after  his  death  to  others  equally,  and  in  case  f?^*"*^, 
any  of  them  should  happen  to  die  before  they  become  ^Se™^' 


(o)  For  inatancea,  see  Leaden  v,  &  J,  337 ;  Breton  v.  Moehett,  L.  E. 

flocintnv,  10  8iin.626;    Vavghan  9  Cb.  D.  95. 

1.  Beadford,    Id.   839 ;    Jfiuot  v.  (J)  }ieieiU  v.  NtmiU,  L,  R.  12 

Clarlie,  17  Bear.  126  ;  Congreve  t.  Bq.  132  ;  Kveraed  L.  B.  7  Cb.  Ap. 

Palner,  IS  BekT.436;  itWT.  King,  363. 

Id.  46 ;   HaH  ».  Trihe.  18  Be»v.  (o)  Combe  i.  Hughei,  L.  R.  14 

215;  Wehh  v.  Byng,  2  E.  &  J.  669;  £q.  416. 

S    D.  H.  Jt  0.  633  ;    S.   C.  Dom.  (d}  See  Cht-rUy  r.  Laveband,  33 

Byng  V.  Byng,  10  H.  L.  Cas.  171  ;  BesT.  1S9 ;    Turner  t.   Oeuet,  34 

is  re   ffraham'i   Will,  33   Beav.  Beav.   593 ;    Umberi  t,  Jaggard, 

479  ;    Greete  T.   Brteve,   L.  R.  4  L.  R.  9  Eq.  200 ;  Eabgea  t.  yeale, 

Sq.  180 ;  Davit  t.  Bemett,  4  D.  P.  L.  R.  II  Eq.  48. 


iDi.  Google 


1132  OF  DBVTSEBB  AUD   LEGATBBS. 

"cH-'iI't "' *"■  *^®™  ^  dying,  the  word  "entitled"  does  not  mean 
"entitled  in  possession";  but  the  gift  to  the  children  is 
merely  a  substitution  in  the  eyent  of  the  parent  dying 
in  the  testator's  lifetime:  so  that  if  one  of  the  parents 
survives  the  testator,  and  dies  before  the  tenant  for  life, 
the  property  vests  in  his  representative,  and  does  not  go 
over  to  his  children  (a).  And  under  a  bequest  to  A.  or 
his  children,  he  is  absolutely  entitled  if  he  survives 
the  testator :  the  children  can  only  take  by  subatitation 
in  case  of  the  death  of  their  parent  in  the  testator's  life- 
time (6).    2849. 

III.  Devises  and  Bequests  to  Children. 
infuitin  In  construing  a  will,   ao  infant  in   ventre  matris  is 

nat™-        considered   as  a  child    "  living,"   and   even   as  a  child 
"  bom,"  that  word  being  read  as  synonymous  with  pro- 
created (c).     2860. 
^ukg         Iq  the  absence  of  indications  to  the  contrary,  where  a 
52J^^     legacy  is  given  to  a  class  of  individuals,  as  to  children, 
^ta^    ii>  genera)  terms,  and  no  period  is  appointed  for  the 
distributioa  of  it,  the  death  of  the  testator  is  the  period 
of  distribution,  and  none  of  the  class  but  those  who  are 
bom  or  in  ventre  matris  at  that  period  are  entitled  to 
participate  in  the  bequest ;  and  those  members  of  the 
class  who  at  his  death  are  capable  of  taking  take  the 
whouk*     whole.     And  so,  as  a  general   rule,  where  a  period  is 
pwiodfM    appointed  for  distribution,  as  the  attainment  of  majority 
JjjJJj^       or  the  death  of  a  parent,  the  fund  is  distributable  among 
as  many  as  come  into  existence  before  that  time,  and  no 
child  bom  afterwards  can  be  admitted  to  a  share  (d). 
2861. 

(a)  Henderten  t.  Eexnieot,  2  De  Watk.   Conv.    3rd  ed.    by   Prest. 

G,  &  K.  492.  243  ;  2  JanD.  Wills,  2nd  ed.  163— 

(*)  Penley  v.  PetUiy,  12  Beav.  4  ;  and  Pearor  v  Oarrvtgton,  L.  E. 

647,  8  Ch.  Ap.  969, 

(r)  6  CraiM  T.  3S,  c  2,  $   16;  (rf)  1  Bop.   Leg.  b;  White,  3ti, 
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[Where  there  is  a  gift  to  a  class  of  persoDS,  some  of ^H-Ta"' 
whom  aiB  within  the  rule  against  perpetuities  and  some  q^^^ 
not ;  and  the  share  of  every  member  of  the  class  camiot  ^^!^ 
be   aacertained  within  the  legal  limits  as   to  time,  the  ^^''^ 
whole  gift  is  void.    But  when  the  share  of  every  mem-  pnsiuef^ 
ber  can  be  so  ascertained,  the  gift  is  valid  with  respect  to 
those  members  who  come  within  the  rule  against  per- 
petuities, though  invalid  as  to  the  rest  (a).]     2861a. 

If  there  is  a  bequest  to  children  " begotten "  or  "to  be  bu™*" 
begotten,"  or  "  who  may  be  bom,"  these  words  refer  only  '^^f!^!^' 
to  children  who  may  be  bom  after  the  date  of  the  will  Sj^JtlK' 
and  before  the  deatb  of  the  testator,  and  not  to  children  ^^^ 
bom   after   his  decease,  where  a  different  construction 
wonld  impute  to  the  testator  the  inconvenient  and  im- 
probable intention   that   his  residuary   personal   estate 
should  not  be  distributed  until  after  the  deaths  of  the 
parents  of  the  legatees  (b).    2862. 

[If  a  testator  bequeath  a  certain  sum  to  each  of  the  BaqoMorn 
children  of  a  certain  person,  only  those  children  of  that  JSj^^^*^' 
person  who  are  in  esse  at  the  death  of  the  testator,  can  t^^^ 
be  admitted  to  share  in  the  bequest;  otherwise  the 
di8b*ibutiou  of  the  testator's  estate  would  have  to  be 
postponed,  until  it  could  be  ascertained  how  many  chil- 
dren that  person  would   have,  and   consequently   how 
many  of  such  gifts  would  become  payable.     But  if  aB«|iuM.or> 
testator  bequeath  a  certain  sum  to  be  divided  among  the  tobadirtaed 

46,63;  2   Speuce'e  £q.  Jtir.  118;  is  referred  to  Mr.  O.  D.  Tudor's  very 

Smith's   Executory    lutercaU  aa-  valuable  work  on  aaaee    on   Real 

neied  to   Fe&me,  $  227—234  ;  2  Prop.  Ckiuv.  k   Conrtructioii,   Srd 

Jano.   Wills,   Znd  ed.    126—130 ;  ei  798—808. 

ilann    t.    'Jkoatjiium,    Kaj    638;  (d)     WilkinMm  Y.  Dtmean,    3U 

Hagger   r.   Paym,  23  Bcav.  474,  Beav.  111. 

478 ;  Batema*  t.   Oray,  29  Beav.  (fr)  2  Jarm.  Wills,  2nd  ed.  148 

447  ;  Jn  re  Oardmer't  Ettate,  L.  —9  ;   SUnrt  v.  Bmboir,  2  My.  k 

B.  20  Bq.  647  1  7a  fv  Cohnum  and  K.  46  ;  3  D.  M.  ft  G.  ."tSO  ;  Butkr 

Jarrimt,  L.  K.  4  Ch.  D.  166 ;  In  re  T.  Lone,  10  Sim.  317  ;   Ttnentaid 

Batmeli  Eitate.  h.  R.  1.1  Cb.   D.  t.  Early,  28  lieav.  429. 
&p.)484.  On  this  Babjecttbe  reader 
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^H.1'"t  6?'  children  of  a  certuo  pereon,  theo,  as  snch  a  gift  does  not 

,,,MnB,d    necessitate  the  postponement  of  the  distribatioD  of  the 

l^^      tefttator'a   estate,  but  only  of  the   division  of  the   sum, 

until  the  number  of  such  children  can  be  ascertuned, 

those  children  of  that  persoD  who  are  bom  after  the 

death  of  the  testator,  are  also  admitted  to  shaie  in  the 

bequest     This  is  described  by  Jesse],  H.  K,  as  a  nile  of 

convenience  (a)].     2862a. 

wbMiHi         The   word    "children"  will  ioclude  children   bv  a 

liiiiartBid  •' 

>•»)«-       second  or  other  subsequent  marriage,  unless   it  clearly 
^Sm.     *PP«*™  tl***'  *^e  testator  only  meant  children  of  the  first 

muriage  (b).     2863. 
"^Jl^,        The  word  "  childrea  "  does  not  ordinarily  comprehend 
^J^iJT*  grandchildren  or  issue  generally ;  but  it  will  be  construed 
^^^        in  this  more  extensive  sense  where  the  will  would  other- 
wise be  inoperative,   or  where  the  testator  has  clearly 
shown  by  other  words  that  he  used  the  word  in  the 
more  extensive  sense  (c).    2864. 
wbinitto        In  general,  even  in  the  case  of  a  will,  the  persiHiB  who 
uumi     claim  must  answer  the  dencriptioc  and  character  given 
uoDiDn^  of  them  in  the  will  (d).     But  sometimes  they  may  not 
ui^i.'^  answer  the  description  and  character  literally,  and  yet 
they  may  answer  what  was  really  intended  by  such 
whma      description  and  character.     Thus  in  the  case  of  pro- 
^^^    visions  made  for  younger  children,  by  will  or  marriage 
■^•idirt  settlement,  or  by  way  of  executory  (rust,  by  Uie  parent 
or  a  person  who  stood  in  loco  parentis,  as  being  under  a 
moral   obligation  to  provide   for  the  children  or  as  in- 
tending to  take  upon  himself  or  herself  those  duties  and 
obligations  which  ordinarily  and  properly  attach  to  a 
lather  or  mother,  a  younger  child  becoming  entitled  to 

(a)  Soger*  r.   Mvieh,  L.  E.  10  2  Jarm.   Wills,  3nd  ed.    121-— S  ; 

Ch.  D.  2S.  Pride  t.  UmIU,  8  D.  ft  J.  262,  266  ; 

(i)  1  Bop.  Leg.  b;  White,  IS  i  Be  OroMilutll'*  Tnut,  8  D.  U.  *  Q. 

2  Jarm.  Willi,  Snd  ed.  12S— 4.  480. 

(c)  1  Bop.  Leg.  by  White,  68 ;         (i)  i  Bop.  Leg.  by  White,  66. 
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the  family  eetate  has  been  considered  an  eldest  child,  so  ^"^^-^'■ 
aa  to  exclude  him  from  the  benefit  of  the  provision  for 
the  yoanger  children,  where  such  appeared  to  be  the 
intention.    And,  on  the  other  band,  an  eldest  daughter  ffhanw 
destitute  of  a  provision  has  been  considered  a  younger  ^^1^,^^ 
child ;  and  an  eldest  son  is  entitled  to  claim  a  portion  ^'1^*''*™' 
aa  a  younger  child,  when  the  family  estate  is  given  from  ^''*'**'- 
him,  or  he  is  otherwise  unprovided  for  (a).    But  the  only 
son  cannot  succeed  to  an  estate  limited  to  A.  and  his 
heirs  ia  tul  male,  "  except  an  eldest  son  "  (b),     2866. 

[The  primary  literal  meaning  of  the  words  "  the  eldest  "iiMaidst 
son"  is  "the  fitst-bom  son."     The  words  "become  the<'B«xima 
eldest  son  "  in  their  natural  and  ordinary  signification,  •«l~ 
are   connected  with  the  heirship  of,  and  right  of  suc- 
cession to,  a  living  man.     Thas  to  come  within  the 
meaning  of  the  words  of  a  shifting  clause  "  become  the 
eldest  son"  of  a  person  living  at  the  date  of  the*will, 
a  yonnger  son  must  (unless  the  apparent  intention  of  the 
testator  requires  a  difierent  construction)  not  only  sur- 
vive his  elder  brother  and  so  become  the  eldest  surviving 
s<Hi,  but  must,  at  the  death  of  his  father,  have  become 
his  father's  heir  apparent.     Even  in  a  shifting  clause  the 
words  "  eldest "  and  "  younger "  are  construed  in  their 
primary  signification  (c).]     2866a. 

"  Begotten "  will  extend  to  the  issue  begotten  after-  '^2<!f*t™ ' 
wards,  and  the  words  "to  be  begotten"  to  the  issue  ""go"™' 
b^i^tten  before  (d).    2866. 

(a)  1   Bop.  Leg.  by  White,  S9,  43  ;    In  re   Bayley't    SelllemfrU, 

62,65;  2Bpeiice'gBq.Jar.412,«3;  L.  R.9  Eq.  491  ;  G  Ch.  Ap.  B90. 

2  Jarm.  Wills,  2Dd  ed.  167—169  ;  (6)  Tuite  v.  Benaingluim,  L.  R. 

Lyd4ttn  v,  EUisim,  19  Bear.  665 ;  T  H.  L.  634. 

Maeo%hrey  v.  June*,  21  Beav.  684  ;  (")  BathnrH  t.  Brrington,  L.  R. 

8aiideinan  f-  Macienaie,  1  Johna.  2    App.    Caa.    698  ;   Meredith   t. 

k  Hem.  613  ;  EUerdf  t.  Tkomtu,  Treffry,  L.  R.  12  Ch.  D,  170. 

1  D.  J.  ft  8.  18 ;  Dam^  v.  HiigMe.  (J)  2  Bop,  Leg.  by  White,  1613 ; 

Mit,  1  Hem.  ft  Mill.  730 ;   Wm>d  y.  2  Jarm.   WUla,   2nd  ed.  ICEO,  162, 

Wood,  L.  B.  4  Gq.  4B,  66  ,-  (hUing.  1B3. 
wieed  T.  atlittgwoed,  L.  R.  4  H.  L. 
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^s'lVa''      ^^ere  several  sons,  daugbters,  or  children  are  spoken 

~^^ of,  and  the  words  "  next  surviving  "  are  used,  it  should 

^■"^     be  specified  whether  next  younger  or  next  elder  is 
^^J     meant  (a).     2867. 

JliU'*'"  Where  a  testator  directed  that  hia  daughters'  shares 
ihS£**^  should  bo  "  settled  upon  themselves  atricUy,"  it  was  held 
•MtM  that  the  income  of  the  share  of  each  should,  during  the 
!^  '  joint  lives  of  herself  and  her  husband,  be  paid  U>  her  for 
life,  without  power  of  anticipation ;  that  if  she  should 
die  in  the  lifetime  of  her  husband,  then  her  share  should 
go  as  she  should  by  will  appoint ;  and,  in  default  of 
appointment,  to  her  next  of  kin,  exclusively  of  her 
husband ;  and  that  if  she  should  survive  her  husband, 
then  the  share  should  belong  to  her  absolutely  (6).  3868. 

IV.  Devises  or  Bequests  to  Issue  or  Offspring. 

The  word  issue  is  used  sometimes  to  denote  all  descend- 
ants, and  at  other  times  immediate  descendants  or  some 
particular  class  of  descendants  Uving  at  a  given  time. 
And,  in  a  will,  issue  is  either  a  word  of  purchase  or  of 
limitation,  as  will  best  answer  the  intention  of  the  devisor, 
though,  in  the  case  of  a  deed,  it  is  universally  a  word  of 
purchase  (c).    2869. 

When  used  as  a  word  of  purchase,  and  unconfined  by 
any  indication  of  intention,  it  will  comprise  all  persons 
who  can  claim  as  descendants  &om  or  through  the  person 
to  whose  issue  a  devise  or  bequest  is  made  (<2).     £860. 

It  may  be  used  in  different  senses  in  the  same  wilL 
But  if  in  the  first  part  of  a  will  it  b  used  equivocally, 

(a)  See  Eatt-nooi  i.  Loekwoed,  D.  t  B.  t. 
L.  R.  3  Eq.  487.  W  1  Bop.  Leg.  by  Wbitc  94 

(_h)  Lock  T.  SagUy,  L.  B.  4  Bq.  Leigh  v.   Jforbury,   13  Vea.  Mi 

122.  MadiUtt  T.  L^f,  35  Bmr.  631 

(c)  2  Jarm.  Wills,  2Dd  ed.  80—  reinatks  ol   H.  R.  in   JUk^dri  t. 

4:  h.C.J.Wilmel,iDHeer.ertiK,  Rkodei,  27  BeBT.416T  ^eGrrffr 

2   Wils.  322  ;   ftod  Lord  KenyoK.  t.  McOTeger,  1  D.  P.  t  J.  63, 
C.  J.,  in  JJee  d.  Cooper  v.  CMu,  4 
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and  there  is  nothing  in  the  immediate  context  to  aid  in  ^','i""" 
construing  its  meaning,  but  in  another  part  of  the  same  " 

will  the  ambiguity  is  corrected  and  the  word  ia  used  in  a 
particular  sense,  the  presumption  is  that  the  testator  has 
always  used  it  in  that  sense  in  which  he  himself  has 
corrected  the  ambiguity  (a).     S861. 

"  Issue  male  "  means  issue  claiming  through  males,  even 
in  a  bequest  of  personalty  to  issue  male  (6).     2863. 

The  word  "  offspring  "  is  a  word  of  similar  effect  to  the 
word  "  issue  "  (c).     S863. 

V.  Deviaea  to  Heira  or  Descendants. 

It  is  not  unusual  for  testators,  whose  wills  are  not  |^^' 
made  by  lawyere,  to  use  the  word  "  heirs  "  aa  synonymous  ^^^d 
with  "  children,"  or  next  of  kin  who  are  descendants,  or  !££^,y 
statutory  next  of  kin :  and  where  this  appears  to  be  the 
case,  that  meaning  will  be  given  to  the  word  (d).    2864. 

[A  gift  of  personalty  to  the  heirs  or  next  of  kin  of  a  ^^^^n 
deceased  person  is  a  pQ.  to  one  class,  and  not  an  alternative  |;^;^2^^. 
gift ;  and  it  is  held  to  be  a  gift  to  his  next  of  kin  according 
to  the  Statute  of  Distributions,  for,  as  regards  personal 
estate,  the  word   heirs  is  interpreted  to  signify  statu- 
tory next  of  kin  (e).]    2864a. 

A  devise  in  remainder  to  the  right  heirs  of  the  testator  JfJSJ^ 
for  ever,  his  son  excepted,  is  void  (/).     S866.  I^ktaioo. 

A  devise  to  the  right  heirs  of  husband  and  wife  is  a  ^^E^ 
devise  to  the  person  answering  the  description  of  heir  to  "^  '^•■ 
both,  namely,  a  child  of  both,  inasmuch  as  busband  and 
wife  are  considered  in  law  as  but  one  person  (g).    2866. 

(a)  EdTrardt    v.    EdKardi,    12  259;  Itt re  Jeaffretm'tTrutIt, L.R. 

BeilT.   100;   Jle  OrrrU't   WiU,  32  2  Eq.  276  ,  7«  re  J*Mijw' Ifi//,  I..  R. 

BeBV.  426.  7   Eq.   IGI  ;   fiiUaien  t.  Ibtlm^, 

ib)  L^nood  v.  SmditT,  29  Beav.  L.  R.  9  Eq.  268. 

3S.  (e)   I*  re    Thanptm't    TriuU, 

(o)   Ymmg  i.  Airii-i,  2  Dr.  &  L.  B.  9  Ch,  D.  607. 

Sm.  167.  (/)  fi  Cruiae  T.  3»,  c.  10,  5  40. 

(rf)  JtoberUt. BdnaTdi,3AV^v.  (j)  6  Craise  T.  88,  c.  10,  $  39. 
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c^  ""'&'  Where  a  testator  deviaes  real  estate  to  a  person  and  his 
ThVun~  ^i*^  ^or  their  hves,  and  after  their  decease  to  their  son, 
^°^'  bis  heirs  and  assigns,  for  ever,  hut  in  case  he  should  not 

survive  his  parents,  and  should  die  without  an  heir  law- 
fully begotten,  then  to  "  the  next  heir  "  of  the  Srst  takers, 
"their  heirs  and  assigns  for  ever";  "the  next  heir" 
means  the  person  who  should  he  the  heir  of  the  first 
takers  in  the  technical  sense  of  the  word  heir :  so  that, 
under  the  limitati<m  over  to  the  next  heir,  the  estate  will 
not  vest  in  a  second  son  of  the  firet  takers  dying  in  the 
lifetime  of  one  of  such  first  takers,  hut  will  vest  in  his 
son,  as  he  became  the  next  heir  in  the  technical  sense 
of  the  word  (a).  2867. 
Hitn  n»ie  A  deviso  to  "  the  heirs  male  "  of  the  devisor  onlv  ex- 
''*^-  tends  to  the  beiis  male  of  his  body,  and  not  to  a  collateral 
heir :  so  that  if  the  devisor  has  not  an  heir  male  of  his 
body,  the  devise  is  void  (b).  2868. 
Fint  aula  The  expression,  "  the  first  male  heir  of  the  branch  of 
i?"f'"u  ^'^  family,"  is  not  a  definite  and  safe  designatjoo,  but  is 
one  which  may  lead  to  perplexing  questions,  if  not  to  the 
total  failure  of  the  estate  intended  to  be  limited,  on  the 
ground  of  uncertunty.  For,  uader  some  circumstances, 
it  may  be  a  matter  of  the  most  perplexing  doubt  whetheir 
the  person  intended  must  be  an  heir  in  the  strict-  technical 
sense,  by  being  the  child  of  a  deceased  parent  and  heir 
general,  or  whether  it  is  sufiicient  if  he  is  the  child  of  a 
deceased  person  though  not  heir  general,  or  whether  "male 
heir  "  does  not  mean  "  male  heir  apparent "  or  "  male 
descendant,"  and  whether  the  word  "  first "  refers  to  the 
seaioiity  of  the  heir,  or  whether  it  refers  to  seniority  and 
priority  of  the  stock  from  which  he  springB,  or  whether 
the  devise  is  not  void  for  uncertainty.  Thus  where  A. 
has  no  son,  but  several  daughters,  who  have  issue,  it  may 

ibi  6  Cniae  T.  3S,  c.  10, 1 37. 
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be  doubted  whether  the  son  or  grandson  of  the  eldest  ^h""-"' 
daughter  is  to  take,  because  the  eldest  daughter  has  for 
some  purposes  priority  over  the  others ;  or  whether  the 
son  of  a  younger  or  even  of  the  youngest  daughter  should 
take,  DQ  the  ground  that  he  was  bom  before  the  children 
of  the  other  daughter;  or  whether  a  son  of  a  younger  or 
even  of  the  youngest  daughter  is  to  take,  because  his 
mother  is  dead  at  the  time  of  the  determina^on  of  the 
particular  estate,  while  the  other  daughters  are  living,  so 
that  he  is  technically  heir  to  her,  while  the  children  of 
the  other  daughters  are  not  technically  heirs  to  them ; 
or  whether  the  devise  is  not  void  for  uncertainty  (a). 
Such  cases  are  only  mentioned  to  illustrate  the  care  that 
is  necessary  in  the  use  of  the  word  "  heir."     2869. 

In  limitations  in  tail, "  the  eldest  male  lineal  descendant  bu«c  nwia 
of  A,"  means  eldest  in  line,  not  eldest  in  years,  so  as  to  »Mi>d»nt. 
deedgnate  a  gmndson  of  A.'8  eldest  son  as  the  eldest  in 
Une,  rather  than  a  son  of  A.'s  youngest  son,  as  the  eldest 
in  years  (b).     2870. 

In  giving  property  to  "  male  descendants,"  or  to  "  issue  Mute  <ie- 
male,"   it  is  expedient  to   express  whether  or  not  the 
testator  means  persons  claiming  through  males  only  (c). 
2871. 

A.  sister  of  the  testator  may   be  entitled   under  the  H«nrt 
description  of  his  "  nearest  of  kin  in  the  male  linu,"  in  ^"'^ 
preference  to  a  son  of  the  testator's  paternal  uncle  (d). 
2872. 

Under  a  limitation  of  lands  of  gavelkind  or  borough-  Limitation 
English  tenure  to  the  heir  or  heirs  as  a  purchaser  or  "™?^- 
purchasers,  the  ccanmon  law  heir  takes,  and  not  the  heir  j^"  {^ 
by  the  custom.     And  the  same  rule  applies  in  the  case  *^''°''' 

(a)   Winier  r.  ferratt,  9  CI.  ft  ft  Cr.  BS9 ;  Lambfrl  t.  PtyCeit,   8 

■  P.  606.  H.  L.  Cw.  I. 

(t)  TMiMttimr.  RtndUtlunii,  T  (£)  Boyt  r.  Bradley,  10  Haro 

H.  L.  Ch.  439.  389  ;  4  D.  H.  ft  0.  i» :  S.  C.  nom. 

(e)  Bee  Benal  t.  Bental,  S  M;.  Aiyw-  t.  Bradley,  6  H.  L,  Cas.  871. 
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^h'i'T'b*'  "^  chattels  real  or  other  personal  estate,  where  the  word 

heir  is  used  in  its  technical  sense  (a).    2873. 

"In  the  If  it  appear  from  the  context  that  the  words  "  in  the 

^^™  character  of  the  then  heir  male  of  the  body  "  of  the 
uiu  body."  (enant  for  life,  have  been  used  to  denote  a  person  taking 
by  purchase  as  iirst  tenant  in  tail  after  the  determination 
of  the  estate  for  life,  the  words  will  receive  that  construc- 
tion. But  that  is  not  the  technical  or  proper  meaning  of 
those  words  (b).    8874. 

VI.  Bequests  to  a  Person  and  his  Heirs,  or  to  the  Heirs 
of  a  Person. 
A  legacy  to  a  person  and  his  heirs,  or  to  a  person  "  or 
his  heii?  or  assigns,"  is  a  bequest  of  the  entire  interest  to 
him  absolutely.  But  when  money  is  bequeathed  to  the 
heirs  of  a  person  to  whom  no  interest  in  it  is  given,  or 
when  money  is  bequeathed  to  a  person  with  a  limitation 
to  his  heirs  by  way  of  substitution  or  renuunder,  in  some 
cases  it  Is  held  that  by  the  word  "heirs,"  the  testator 
means  the  persons  who  under  the  Statute  of  Distributions 
would  be  entitled,  in  case  the  individual  whose  heirs  are 
spoken  of  had  died  intestate ;  in  which  case  it  would 
include  even  his  widow,  and  not  merely  his  nearest  of 
blood.  In  other  cases  it  is  held  to  mean  "  his  children" ; 
and  in  others  the  strict  literal  meaning  is  given  to  it  (c). 
And  the  ordinary  elementary  rule  of  construction  of  any 
word  in  a  will  is,  that  such  word  must  receive  its  ordinary 

(a)  Co.  Litt.  10s,ii.(4)  ;  norp  8  D.   U.    &   O.    173;    AWy    v. 

v.Owm,  2  S.k.  Q.  90:  Sladen  y.  Siggiiu,  9  Hare,  App.  p.  kixt.  ;  2 

Siaden,    2  Jobna.   H.   Hem.    369 ;  K.  &  J.  T29  ;  Kr  Beavcotr  v.  De 

PalUy  V.  Follry  (No.  2),  31  Beav.  Bcaur^r,  3  H.  L.  Cas.  524,  fi&7  ; 

363  ;  GarUmd  v.  Deverlry,  I..  R.  9  Re  Recti,  1  Dr.  k  Sffl.  228  ;  Sdtle- 

Ch.  D.  213.  miedv.Oreen,^Bf&v.l;lIamiitm 

(()  Mi£lUetlutialty.  MiekUtkntait,  t.  MSU.  29  Beav.  193 ;  In  re  Neir- 

4  Com.  B.  790.  tm',  Tmttt,   L.   R.    4   Eq.    171  ; 

(c)  See  1    Rop.  Lcr.   bj  White,  Purtmu  t.  Panmu,   L.  R.  a  Kq. 

88,  89,  90,  93 ;  2  Jarra.  Willfl,  2nd  260 ;  /n  re  8teei:»ni-  7V«rt»,  L.  R. 

ed.  B5-9  ;  In  re  Walten't  Eitate,  16  Bq.  110. 
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that  the  testator  intended  to  use  it  in  a  secondary  and 
lees  proper  sense.  So  that  in  this  case,  the  worda  "  lawful 
heir  or  heirs "  mean  a  bequest  of  personal  estate  in 
remainder  to  the  right  heirs  of  the  children  in  the  primary 
sense  of  the  term,  as  if  it  were  a  gift  of  realty  to  tJiem{a). 
2876. 

VIL  Devises  or  Bequests  to  Nephews  and  Nieces,  Cousins, 
or  Relations,  or  a   Family,   or   Next   of  Kin,   or 
Persons  claiming  under  the  Statute  of  Distri&utions, 
or  Trustees,  Executors,  or  Personal  or  Legal  Repre^ 
sentativea. 
Where  a  bequest  is  made  to  "cousins"  simpliciter,  first 2j|^*° 
cousins  only  will  be  entitled,  unless  there  is  anything  in 
the  will  to  indicate  a  different  intention  (b).    8876. 

Under  a  bequest  to  the  testator's  first  and  second 
cousins  sometimes  only  first  or  second  cousins  strictly 
and  properly  so  called  have  been  included;  but  in 
other  cases  the  children  or  grandchildren  of  first  cousins, 
commonly  called  first  cousins  once  or  twice  removed, 
and  often  called  second  cousins,  have  also  been  included; 
at  least  where  there  were  no  real  second  cousins,  but 
several  first  cousins  once  removed  (c).     2877. 

Nephews  and  nieces  of  the  wife  of  a  testator  or  of  the  Nmhan 
husband  of  a  testatrix  will  take  under  a  bequest  to  his 
or  her  nephews  and  nieces,  where  he  or  she  has  none  of 
his  or  her  own  (d),  and  evidence  that  they  were  not 
intended  is  inadmissible.  And  they  may  take  by  name, 
(a)  9mili  v.  Bvtehn;  L.  B.  10  &  Cr.  66 ;  /»  re.  Parher,  Bentham 
Ch.  D.  U3.  V.  Wiltrm,  L.  B.  16  Ch.  D.  528  ;  17 

(i)  Stoddard  1.  Nelunt,  6  D.  M.  Ch.  D.  (Ap.)  262 ;  In  re  Bmmer, 
k  Q.  G»;  Stereiw-n  T.  Ahingdcn,  Tvehtr  i.  Oooil,  L.  R  19  Ch.  D. 
31  Bcav.  306.  201. 

(c)  1  Bop.  Leg.  by  White,  145;  (tf)  Hogg  v.  Opot,  S2  B«iy.  fi+1; 

2  Jann.  WUIb,  2nd  ei\.  125;  2  Slierrattv,  Mmintford,'L.^\fi^i\. 
Willinms  on  Eipoutorti,  lith  ed.  306  ;  8Cb.Ap.92B;  WelUy.  WeUii, 
1039  i  Scmder$ini  v.  Bayley.  4  My.       L.  R.  18  Eq.  601. 
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and  under  the  designation  of  nephews  and  nieces,  where 
~  it  appears  from  the  circumstances  it  was  intended  they 
should  take,  even  though  there  be  nephews  and  nieces 
of  the  testator  himself  or  testatrix  herself  of  the  same 
name  (a).    S878. 

G-reat-nephews  and  nieces  may  take  under  the  deugna- 
tion  of  nephews  and  nieces,  ifthe  intention  is  apparent(&). 
2878. 

Where  a  devise  or  bequest  is  made  to  "  relations  "  or 
"  near  relations,"  and  there  is  nothing  to  show  that  more 
remote  relations  or  that  some  only  of  the  relations  were 
intended,  all  of  those  and  none  but  those  are  entitled, 
per  capita,  who,  in  case  of  intestacy,  could  claim  as  next 
of  kin  by  the  Statute  of  Distributions.  This  construction 
is  adopted  as  the  best  mode  of  setting  bounds  to  the 
generality  of  the  word  "  relations."  But  where  a  testator 
gives  property  to  be  distributed  "  to  his  relatives  as  the 
law  directs,"  it  will  be  divided  under  the  Statute  of 
Distributions  per  stirpes,  and  in  such  a  case,  if  the  words 
"  dhare  and  share  alike "  are  used,  they  will  be  dis- 
regarded. If  the  bequest  is  confined  to  the  testator's 
"poor"  or  "necessitous  "  or  "  poorest "  or  "  most  necessi- 
tous "  relations,  those  only  will  taJte  who  could  claim  by 
the  Statute  of  Distributions,  and  are  also  in  want  of 
assistance.  But  when  it  appears  from  the  will  that  a 
testator  intended  to  appropriate  a  sum  of  money,  not 
only  for  his  then  existing  poor  relations,  but  for  those  to 
succeed  without  limitation  as  to  time,  a  Court  of  Equity 
will  support  the  bequest  as  a  charity,  and  admit  all  bis 
poor  relations  without  regard  to  the  Statute  of  Distri- 
butions (c).    When  a  testator  has  delegated  a  power  to 

(a')&ranty.0raite,L.'R.2pTob.  104,  105,  107,  112,  113;    2  Jum. 

&M.8;  SC.P.SaO;  Id.(El.Ch.)727.  WiUs,  2nd   ed.  97,  98,   100,  101  ; 

(b)  In  n  BlmcBT't  Tnatt,  L.  K  Tifin  T.  Lmgnian,  15  Bear.  27ft  ;  3 

6  Cb.  Ap.  3SI.  Sugd.  Pow.  237  ;  Fitldtn  t.  A^lf 

(fl)  1  Bop.  Leg.  by  White,  101,  werlh,  L.  E  20  Eq.  410. 
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diatribute  the  fimd  among  his  relations  according  to  the  'ci.'I'"^""' 
discretion  of  the  donee  of  the  power,  he  may  distribute 
the  property  among  the  testator's  kindred,  although  they 
be  not  vithin  the  Statute  of  Diatributiona.  And  if  such 
a  power  is  not  executed,  the  property  will  go  to  the  next 
of  kin  at  the  death  of  the  donee  of  the  power  (a).  And 
where  a  person  ia  empowered  to  fix  the  amount  of  the 
shares  to  be  taken  by  relations,  but  not  to  select  the 
objects,  those  will  be  entitled  who  are  the  next  of  kin 
according  to  the  Statute  of  Distributions,  at  the  death 
of  the  donee  of  the  power  (6).  And  bequeata  to  a  person's 
"&mily"  are  to  be  construed  by  the  same  rules  as 
bequests  to  "  relations  "  (c).    2880. 

In  the  absence  of  indications  to  the  contraiy,  "  rela- 
tiona  "  will  only  apply  to  legitimate  blood  relations,  and 
not  to  relatives  by  afiSnity  or  illegitimate  relatives, 
though  the  latter  be  described  in  a  previous  part  of  the 
will  as  "  nephews  "  or  "  niecea  "  (d).    S881. 

The  words  "  children  or  their  families "  may  mean 
"  children  or  their  children,"  or  "  children  or  their  de- 
scendants" («).  But  the  primary  meaning  of  the  "family" 
of  A.  is  "  the  children "  of  A.  (if  he  has  any),  as  dis- 
tinguished from  other  descendants  (/).     2882. 

Where  a  testator  uses  in  an  ultimate  limitation  the  "^l^J^ 
words  "  next  of  kin  of  my  own  femily,"  they  mean  the  SJl^TSie 
nearest  or  next  of  kin  of  those  peraons  who  according  to  ou^if 
ordinary  language  are  hie  family ;   as,  for  instance,  the 
next  of  kin  of  his  daughter,  where  he  had  an  only 
daughter  (g).    The  expression  next  of  kin,  uncontrolled 

(a)  1  Hop.  Leg.  bj  White,  107,  (rf)  Bibbert  y.  Hibberi,  L.  R.  16    ■ 

!08,  no.  Eq.  372. 

(ft)  Fim^h  V.   Ballingtworth,  21  leyBurt  v.  Bellyar,!,.  B,  U  Bq. 

Beav.  112  i  aod  P^ev.  WMtcombe,  160. 

as  there  currecteJ,  and  not  aa  re-  (/i  Pigg  v.  Clarke,  L.  B.  3  Ch. 

ported  3  Merit.  689  ;  Saltiebury  v.  D.  S72. 

DeHton,  3  K.  Jt  J.  629,  6.^6.  (j)  Claptim  v.  Bulmer,  10  Sim. 

1  Hop.  Leg.  by  White,  141  ;  426  ;  B  My.  k  Cr.  lOS, 


«  rapra,  n.  (*). 
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^'{'-JJ^  by  any  other  expressiim,  does  not  mean  "those  persons 
-  '~  who  in  case  of  intestacy  would  be  entitled  under  the 
Statute  of  DistributionB,"  but  it  meana  those  persons 
(without  any  distinction  between  the  whole  and  the  half 
blood)  who  are  nearest  in  degree  of  peraonal  propinquity. 
And  therefore,  on  the  one  hand,  it  excludes  the  children 
of  the  deceased  brother  or  sister,  where  there  is  a  brother 
or  sister  living ;  and  on  the  other  hand,  it  includes  the 
parents  as  well  as  the  children  of  the  person  named,  as 
being  all  related  to  him  in  the  first  degree,  or  the  brothers 
as  well  as  the  grandchildren  of  such  person,  as  being  all 
related  in  the  second  degree  (a).     2888. 

A  widow,  as  such,  cannot  take  under  a  limitation  to 
the  next  of  kin  of  her  husband  according  te  the  Statute 
of  Distributions  (b).  And  the  husband  is  not  a  person 
(oitiUed  under  that  stetute  to  the  pereonal  estete  of  his 
deceased  wife;  for  his  right  is  independent  of  any 
statute  :  and  therefore  under  a  bequest  "  in  ti*u3t  for  the 
person  or  persons  who  would  at  the  time  of  the  decease 
of  a  daughter  or  daughters,  or  of  the  decease  or  failure 
of  her  or  their  children  respectively  (whichever  event 
should  last  happen),  be  entitied,  as  next  of  kin  or  other- 
wise, to  the  personal  estete  of  such  daughter  or  daughters 
respectively  under  the  statutes  made  for  the  distribution 
of  iutestetes'  effects,"  the  husbands  of  the  daughters  are 
not  entitled  (c).     2884. 

Where  a  bequest  is  made  te  such  of  the  testetor's  next 
of  Irin  as  would  by  virtue  of  the  Statute  of  Distributions 
have  been  entitied  in  case  of  his  intestacy,  or  to  such 
persons  as  should  be  his  next  of  kin  "  under  or  according 
(a)  Withy  v.  Md,ngle»,  4  Bcav.  CkalmimdeUy  t.  Lord  Athburttm,  6 
368;  10   CI.   k   F.   21 R  ;  2   Jaim.       Beav.  86. 

Wills,  2nd  ed.  84— «,  100  ;  Cni'per  (c)  2  Jarm.  Wilk,  2nd  ed.  86, 

V.  Denium,  13  Sim.  290;  Elmtley  100;  MUite  t.  Oilbart,  2  D.  M.  4 
V.  Young,  2  My.  &  K.  82,  780;  0.  716;  6  D.  M.  &  O.  510.  See 
AtUoti  T.  Simpton,  1  Jobna.  43.  snpra.  par.  1406 — 1420. 

(£)  2  Jum.  Wills,  2nd  ed.  seji 
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to  the  statute,"  the  reference  to  the  statute  poiats  out  not  ^^'p-^"' 
only  the  class  but  also  the  manner  in  which  they  are  to 
take ;  so  that  the  class  take  as  tenants  in  common  and 
not  as  joint  tenants  (a).     S885. 

When  bequests  are  made  to  individuals  in  the  character  TnutM. 
of  trustees,  and  not  as  marks  of  personal  regard  only,  the 
legates  are  held  to  he  given  upon  an  implied  condition 
that  such  persons  clothe  themselves  with  that  charac' 
ter  (£).  A  legacy  ^veu  by  a  person  to  the  executor  of  Bmnion 
his  will,  though  g^ven  to  him  by  name,  is  (in  the  absence 
of  any  indication  of  bounty  towards  him,  irrespective  of 
that  office)  prim&  facie  given  to  him  as  executor,  and  as 
a  romaneration  or  acknowledgment  for  his  trouble ;  and 
if  he  does  not  prove  the  will  nor  act  at  all,  he  will  not 
be  entitled  to  his  legacy  {d),  even  though  he  may  have 
been  physically  incapable  of  so  doing  (e).     2886. 

A  gift  to  "  the  executors  of  A."  (some  other  pereon 
than  the  testator),  is  a  gift  to  A-'s  l^al  personal  repre- 
sentative, as  a  part  of  A's  personal  estate  (/ ).    2887. 

The  ordinary  legal  meaning  of  each  of  the  terms  R«piwin- 
"  representatives,"  "  le^  representatives,"  and  "  personal 
representatives,"  as  well  as  the  term  "legal  personal 
representatives,"  when  used  with  respect  to  personalty,  is 
not  children  or  next  of  kin,  but  executors  and  adminis- 
trators. And  that  is  the  sense  in  which  the  testator 
most  be  considered  to  have  used  these  terms,  unless  the 
will  affords  evidence  sufficient  to  satisfy  the  Court  that 
he  intended  to  use  them   in  a  different   sense  (g),   as 

(a)  Dcnnww  v.  BuUeck,  25  Be»T.  (<)  1   Bop.  L^.  by  White,  777, 

54;  Bullaek  v.  D<nenet,  9  H.  L.  C.  780;  JIanhtry  t.  Spemer,  l>  Beav. 

I;    In    re    Banking' t    Settlemeia  G3U;  Ae^anriin'f  TWutj,  33  Bear. 

TrtuU,  L.  R.  6£q.  601.  670;  Slanryv.  Watnfy,L.K.2Eq. 

(*)  1  Bop. Leg.  by  White,  777.  418;  Lifwuv..Vathe>ei,L.R.S'Bq. 

(c)  See  infra,  par.  3083,  308*.  377  ;  JeiHt  v.  LaM-rtuee,  L,  B.  8  Eq. 

(lO  1  Hop.  L^;.  by  White,  780  ;  U5. 

Catntrl   v.   Sthbon.   4   Beav.  222;  (/)  Tretkeayy  v.  Ilelyia;l,.'B..l 

Be  Benin,,  3  D.  P.  &  J.  350 ;  B»bb  Ch.  D.  53. 

T.  Yeiverteii,  L.  B.  13  Eq.  131.  (j)  2  Jarm.  Wills,  Zud  ed,  91 ; 
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cii/ilaif' where  they  are  connected  with  the  Statute  of  Distri- 
butions  (a),  or  where  the  words  "  per  stirpes  and  not 
per  capita,"  are  added  (b),  or  where  the  word  "next"  is 
prefixed  to  the  words  "  legal  representatives"  (c);  or  "per- 
sonal representatives"  (d),  where  the  words  "share  and 
share  alike  "  are  added  to  those  words  (e) ;  or  where  Uie 
testator  irequently  uses  the  very  words  "executors  and 
admiiuBtrators "  in  other  pasBsges,  where  he  intended 
to  designate  them  (/)  or  where  the  legacy  or  giil  is 
immediate,  as  to  A.  or  his  representatives  (g);  and 
not  after  a  previous  life  estate  (A).  Under  an  ultimate 
limitation  to  the  "nest  legal  representatives"  of  a 
person,  the  property  does  not  pass  to  his  executors  or 
administrators,  either  beneficially,  or  otherwise,  but  to 
the  person  or  pereons  who,  in  case  of  intestacy,  would 
under  the  Statute  of  Distributions,  in  right  of  con- 
sanguinity, take  his  personal  estate  beneficially,  whether 
such  person  or  persons  be  next  by  personal  proximity 
of  relationship  or  next  by  representation  (i).  The  words 
"to   or  amongst  such  person  or  persons  as   would   be 


Smith   1 


'.  Leach,  10  Beav.  363; 
.  Banu-by.  2  Coll.  728; 
Minter  v.  Wraitk,  13  Sim.  52 ;  1 
Rop.  Leg.  by  White,  124,  128;  Jn 
re  Qraitfard't  Trvrt*.  2  Drew.  237, 
239 ;  SabeHoH  T.  StepU,  Taml.  3S3  ; 
1  R.  Ii  M.  587  ;  Atlierten  ».  Crow- 
ther,  19  Be&r.  448 ;  lU  Henderion, 
28  BeaT.  G&7  ;  Chapman  v.  Chap- 
man, 33  Beav,  667 ;  Be  TunuT,  2 
Dr.  ft  Sm.  eOl ;  In  re  Wyndham't 
Trmtf,  L.  R.  1  Eq.  290;  Alger  v. 
i^rroM,  L.  R.  3  Eq.  328.  In 
Dixvn  V.  IHum,  24  Beav.  129,  the 
same  constmctiaD  naa  adopted  in 
the  case  of  a  residue  of  real  and 
personal  estate. 

(o)  SoUimay  y.  Badcliffe,  23 
Beav.  163. 

(ft)  Athertim  ».  Vrmetht-r,  19 
Beav.  448. 


(«)  Sinith  V.  Rdmer,  7  Hare  226 ; 
.fin;  V.  Clctmeland,  28  Beav.  26 ;  4 
D.  &  i.  177.  Bat  Bee  Chapman,  v. 
Chapman,  33  Beav.  666. 

(/)  Walhcrv.Marqviti^Caiaiden, 
16  Sim.  329 ;  King  y.  OfavtUnd, 
20  Beav.  26  ;  4  D.  &  J.  477,  483. 
But  see  BimehcHffc  v.  Weitwmid,  2 
De  a.  &  S.  216. 

(;)  Bridge  v.Abbott,  2  Bro.  C.  C. 
224 ;  Cattim  v.  Cuttim,  2  Beav. 
87. 

(ft)  Jadfn>dt  of  V.-C.  XUtdertley, 
la  re  (Vaw/i^'j  Tnitti,  2  Drew. 
240—3. 

(0  BoBth  V.  Vieari,  1  Coll.  6. 
See  also  Smith  i.  PiUmir,  7  Hare 
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the  personal  represeatatives "  (a),  or  the  words,  "  in  a  ci'l"'B^ 
doe  coiirae  of  administration "  (6),  are  inapplicable  to 
executors  or  administrators,  and  denote  next  of  kin. 
The  fiill  expression  commonly  employed,  and  the 
most  unequivocal  expression  to  designate  executors 
or  administratorB,  is  "  l^al  personal  repreae&tatives.' 
Bat  the  words  "  legal "  and  "  personal "  are  not  essential 
to  the  designation  when  appUed  to  petsonal  property- 
Hie  word  "legal,"  when  added  to  representatives,  only 
means  the  representatives  recognised  hy  law ;  and  the 
word  "personal,"  when  added  to  representatives,  only 
demotes  the  representatives  in  respect  of  personal 
property  (c).     2888. 

VIII.  Te8ta?ne?itarff  Gifts  to  other  Odfects. 

The  circumstance  of  a  solicitor  preparing  for  a  client  ^^^''^ 
Bwill  containing  dispositions  in  favour  of  the  solicitor,  ""*""'"■ 
does  not  of  itself  take  away  the  right  of  the  solicitor  to 
be  a  devisee  or  legatee  for  his  own  benefit  (d).    2889. 

A  heqnest  to  a  parish  church  is  a  gift  to  the  church-  SSh^J*" 
wardens  of  the  parish  named,  to  he  applied  in  adorning  ^^ 
and  repairing  the  church,  and  not  to  the  parson.     A 
bequest  to  "the  parish,"  without  saying  to  what  use, 
has  been  construed  a  bequest  to  the  poor  of  tiie  parish  (e), 
2890. 

An  undischaiged  bankrupt  may  be  a  legatee,  but  the  ^^p^ 
beneficial  interest  will  belong  to  his  trustees  in  trust  for 
his  creditors  (/).     2881. 

A  bequest  of  a  year's  wages  to  each  of  the  testator's  2iSX 

(d)  Sainet  t.  Oltey,  t  Hj.  ft  E.  (i)  Bimlian  t.  WratA/-ria,  B  D. 
40S  :  /«  re  erylli-  Tnuti.  L.  R.  S  H.  &  O.  301  ;  Walker  v.  Smith,  29 
Eq.  5S9.  But  lee  /»  re  Bfft  Settle-       Bcbt.  3^4. 

mfnt  TthMx,  L.  R.  18  Eq.  686.  (t^)  2  Bop.  Leg.  b7  White,  1496. 

(i)  Briggt  v.  Upton,'L.  R.  7  Ch.  Ab to chuibkble beqncats, see anpra, 

Ap.  376.  par.  739  et  Beq. 

(e)  /■  re  Q-MffMxPi   TnuU,  2  (J)  I  Bop.  Leg.  by  WMte,  39. 
Drew.  236. 
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ch'i'Z^'  servants,  over  and  above  what  may  be  due  to  them  at 

the  time  of  hia  decease,  applies  to  such  family  servants 

only  as  are  usually  faired  by  the  year,  and  not  to  an 
under^gardener,  who,  though  he  had  worked  for  the 
testator  for  some  yearti,  had  received  weekly  wages, 
and  had  not  resided  in  the  bouse  (a).  And  where  a 
testator  gives  to  each  person,  as  a  servant  in  his  domestic 
establishment  at  the  time  of  his  decease,  a  year's  wages 
beyond  what  may  be  due  for  wages,  a  head-gardener  who 
lives  in  one  of  the  testator's  cottages,  and  was  not 
boarded  by  the  testator,  is  not  entitled  to  a  year's 
wages.  The  expression  "servant  in  my  domestic  es- 
tablishment," in  such  a  case,  denotes  an  indoor  servant  (6). 


Section  VII. 
Of  Implied  Devises  and  Bequests. 
"^T'Zt""      ^°  many  cases  a  devise  or  bequest  may  be  made  by 

plain  implication  as  well  as  by  express  words  (c).    And 

by  plain  implication  is  meant,  not  merely  a  probable 
intention,  but  so  strong  a  probability  of  intention  that 
an  intention  contrary  to  that  which  is  imputed  to  the 
testator  cannot  be  reasonably  supposed  (of).  For  example, 
in  cases  where  a  fund  has  been  given  upon  trust  for  a 
person  until  the  age  of  twenty-one  or  marriage,  without 
any  further  bequest,  or  where  a  fund  or  a  provision  or 
partial  interest  out  of  a  fund  has  been  given  to  a  peisoa 
until  he  attain  twenty-one  or  marry,  with  a  limitation 
over  if  that  event  should  not  happen,  but  with  no  further 
bequest  in  case  the  event  should  happen,  a  bequeet  on 
that  event  has  been  implied.    And  so,  where  a  fund  is 

(<t)  U  Jarm.  ft  Byth.  by  Sweet,  (f)  In  re  Blatt't  IHu*,  U  B.  S 

B05  ;  Booth  T.  Dean,  1  Hy.  k  E.  Eq.  799. 

BSO ;  BUeJUeea  t.  Peiuiant,  9  Hare  (d)  6  CTniee  T.  38,  c.  10.  {  lt< ;  I 

551.  Rop.  Leg.  by  White,  H39 ;  ;«nr(- 

(i)  Oglev.MoTgim,\  D.M.&G.  ing  t.  Pridraitx.  h.   B.  2  Ch.  U 
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directed  to  be  paid  to  an  individual,  for  the  purpose  of  ^'{'■^■}f- 
making  a  partial  application  for  the  benefit  of  a  third  ■    " 
person,  and  there  is  no  express  gift  of  the  surplus,  the 
legatee  takes  the  fund  absolutely,  subject  to  the  trust  for 
the  partial  purpose  specified  (a).     2892a. 

The  application  of  the  doctrine  of  implied  ^fts  is  often 
very  difficult;  for  there  are  cases  in  which  the  Courts 
have  refused  to  hold  that  a  gift  was  implied,  where  there 
appeared  to  be  strong  grounds  for  such  &  construction. 
Thus  it  has  been  held  that  where  a  bequest,  even  though 
it  be  a  residuary  bequest,  is  made  to  a  petBon,  but  if  be 
should  die  in  the  hfetime  of  the  testator  without  leaving 
children,  then  to  another  person,  such  children  take 
noUiing  by  implication  (b).  And  where  an  estate  b 
devised  to  a  person  (who  is  not  the  heir  at  law  of  the 
devisor)  after  the  death  of  the  devisor's  wife,  the  wife 
does  not  take  an  estate  for  life  by  implication,  because 
the  testator  may  have  intended  that  the  estate  should 
descend  to  his  heir  at  law  until  Uie  death  of  his  wife  {c). 
But  where  a  man  devised  his  goods  bo  his  wife,  and  that 
after  her  decease  his  son  and  heir  should  have  a  certain 
house,  it  was  determined  that  this  was  a  good  devise  of 
the  house  to  the  wife  for  Ufe  by  implication  ;  for  by  the 
express  words  of  the  will  the  heir  was  not  to  take  it  till 
after  the  death  of  the  wife ;  so  that  if  she  did  not  take 
it,  no  one  else  could  (d).     S893. 


Section  VIII. 
Of  (he  Revocation  of  Devises  and  Bequests. 
Although  a  person  should  declare  hia  will  to  be  irrevo-  ^i."'-^" 
cable  in  the  strongest  terms,  yet  he  may  revoke  it,  because  ^^^^^ 

(a)  See  2  Rop.   I^g.  by  White,  see  also  Nrighbimr  i.  CTwrfrw,  2g 

1439—1450.  Beav.  33. 

(*)  Addinn  T.  Bulk,  14  Bc«».  (,•)  G  Cniiec  T.  SH,  o.  10.  g  20. 

459  ;  2  D.  H.  Ji  G.  81U.     See  also  (rf)  B  Cniise  T.  38,  i;,  10,  %  19. 
AKtrij  T.  SeHaU,  24  Beav.  218  ; 
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^i'lfi'l''  ^^  ^^^  ®*^  o^  words  cannot  alter  the  disposition  of 
beiiisd^  *^®  ^^'  80  as  to  make  that  irrevocable  which  in  its  own 
ir«v«.bia  „^j.^j^  jg  revocable  (a),    2894. 

I.  Revocation  under  the  Old  Law. 

By  8.  6  of  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  it  is 
enacted,  "  that  no  devise  in  writing  of  lands,  tenemraits, 
or  hereditaments,  nor  any  clause  thereof  shall  be  revoca- 
ble otherwise  than  by  some  other  will  or  codicil  in  writing 
or  other  writing  declaring  the  same,  or  by  burning,  can- 
celling, tearing,  or  obliterating  the  same  by  the  testator 
himself,  or  in  hie  presence  and  by  his  directions  and 
consent ;  but  all  devises  and  bequesti  of  lands  and  tene- 
ments shall  remain  and  continue  in  force  until  the  same 
be  burnt,  cancelled,  torn,  or  obliterated  by  the  testator  or 
his  directions,  in  the  manner  aforesaid,  or  unless  the 
same  be  altered  by  some  other  will  or  codicil  in  writing 
or  other  writing  of  the  devisor  signed  in  the  presence  of 
three  or  four  witnesses,  declaring  the  same ;  any  former 
law  or  usage  to  the  contrary  notwithstanding  "  {h).   iS696. 

Bys.  22  of  the  same  statute,  it  is  provided  "that  no  will 
in  writing  concenung  any  goods  or  chattels  or  personal 
estate,  shall  be  repealed,  nor  shall  any  clause,  devise,  or 
bequest  therein  be  altered  or  changed  by  any  words,  or 
will  by  word  of  mouth  only,  except  the  same  be  in  the 
life  of  the  testator  committed  to  writing,  and  after  the 
writing  thereof  read  unto  the  testator,  and  allowed  by 
him,  and  proved  to  be  so  done  by  three  witnesses  at  the 
least  "(c).    2886. 

I.  Under  this  statute  there  are  four  express  modes  of 
revoking  a  will  of  real  estate.  1.  The  tirst  mode  is  by  a 
subsequent  will  duly  attested  according  to  the  statute  (rf). 
A  subsequent  will  operates  as  a  revocation  of  a  former  one 

(o)  1  Jans.  WiU^  Sod  ed.  85, 140. 
idy  fl  OroiM  T.  38,  c  6,  5  8. 
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in  all  eases  where  it  coataioa  an  express  clause  revoking  ^,'{J'J"Jf' 
all  former  wills,  or  where  it  makes  a  different  and  iacom-  b,  .  .obK. 
patible  disposition.  The  iotentioo  of  a  testator  to  revoke  '''™'  *'"■ 
his  will  is  the  circumstance  which  constitutes  the  revoca- 
tion ;  and  when  that  has  appeared  in  a  subsequent  will, 
it  is  sufficient,  though  such  subsequent  will  should  not 
take  effect  from  any  disability  of  the  devisee,  or  from 
being  lost.  Where  a  second  wilt  has  not  a  clause  of 
revocation  of  all  former  wills,  and  does  not  make  any 
disposition  inconsistent  with  a  former  will,  it  does  not 
operate  as  a  revocation  of  such  former  will,  but  both 
remain  in  force  (u).  If  a  subsequent  testamentary 
paper  is  only  partly  inconust^it  with  one  of  an  earlier 
date,  the  earlier  iostrument  is  only  revoked  as  to  those 
parts  where  it  is  inconsistent,  and  both  of  the  papers 
are  entitled  to  probate  (b).  Where  a  testator  has  made  a 
second  will  different  from  the  first,  but  it  is  not  known 
in  what  that  difference  ctmsisted,  such  second  will  does 
not  revoke  the  former  one  (c).  Where  there  is  a  duplicate 
of  a  will,  and  the  testator  cancels  or  makes  an  obliteration 
in  the  manuscript  which  is  in  his  own  possession,  this 
generally  operates  as  a  revocation  of  or  obliteration  in 
the  other;  for  it  may  not  be  in  the  testator's  power  to 
get  possession  of  the  other  manuscript  (d).    12897. 

2.  The  second  mode  of  revocation  ia  by  a  codicil  duly  RoTMtimi 
executed  according  to  the  Statute  of  Frauds,  and  con- 
taining express  words  of  revocation,  or  making  a  different 
disposition  from  that  contained  in  the  will  (e).  The 
dispositions  contaiaed  in  a  will  or  preceding  codicil  are 
not  affected  farther  than  is  absolutely  necessary  in  order 

{n>  6  Craiw  T.  38,  c  6,  §  4,  6,  9  ;  (c)  6  Cmiac  T.  3B,  c  6,  §  13  ;  1 

I  Jam.  WUI)^  2di1  od.  HS,  145 ;  Jarm.  Wills,  2ad  ed.  U:i. 

Jokiuim  V.  Ljtford,  L.  R.  I  Prob.  (J)  6  Cruiee  T.  3»,  c.  G,  §  :)'J  -,  1 

k  M.  546.  Jann.  Wills,  2ud  ed.  116,  116. 

(»)  JMoage  T.  Ooodian,  L.  B.  1  («)  6  Ctuioe  T.  38,  c.  6,  $  IS  i 

Prob.  &  M,  67.  Titfjitr  t.  Ihpptr,  1  K.  4  J.  666. 
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^i""i*'  ^  S*^*  effect  to  those  which  are  contained  in  the  sub- 
sequent  codicil  If  a  disposition  in  a  will  or  preceding 
codicil  is  clear,  it  is  incumbent  on  those  who  contend  it 
is  not  to  take  effect  hy  reason  of  a  revocation  in  a  subse- 
quent codicil,  to  show  that  the  intention  to  revoke  is 
equally  clear  and  free  &om  doubt  as  the  original  inten- 
tion to  make  such  a  disposition  (a).  Therefore  a  codicil 
revoking  a  will  does  not  necessarily  revoke  a  prior 
codicil  (b).  And  a  devise  by  will  to  the  children  of  A. 
was  held  not  to  be  revoked  by  parenthetical  expresdons 
in  a  codicil,  that  they  were  not  intended  to  take  any 
beneficial  interest  under  the  will  or  codidl,  aa  it  might 
refer  only  to  the  testator's  view  of  the  effect  of  his  will, 
or  to  an  intention  of  future  revocation  (e).  And  where 
A.  devised  the  remainder  in  fee  in  her  lands  to  her 
granddaughter,  and  by  a  codicil,  which  she  directed  to  be 
annexed  to  and  taken  as  part  of  her  wiU,  reciting  her 
subsequent  acquisition  of  other  lands,  and  that  she  in- 
tended to  dispose  of  all  her  estates  for  the  benefit  of  her 
granddaughter  "  for  her  life,  with  such  limitation  and  in 
such  manner  "  as  thereafter  expressed,  "  instead  of  the 
devise  contained  in  her  wiU,"  she  thereby  devised 
her  estates  in  trust  for  her  granddaughter  for  life,  and 
then  for  her  chUdren  who  should  survive  her  in  fee, 
or  if  no  children,  for  her  brothers  and  sisters  who  should 
survive  her  in  fee,  but  without  limiting  the  estates  over 
in  case  of  the  limitations  to  tiie  children  and  the  brothers 
and  sisters  (which  event  happened)  never  taking  effetA ; 
there,  as  it  was  the  manifest  intention,  both  in  the  will 
and  codicil  to  make  the  granddaughter  the  principal 
object  of  the  testatrix's  bounty,  it  was   held  that  the 

(a)  1  Jam.  Wills,  2iid  ed,  H8,  Jc  Colt  762.  Sapia,  par.  2S0I,  2801a. 
161  ;  Cleobury  r.  Beekflt,  14  BesT.  itriFarrrry.at.Catlierinrt  CiAl. 

B86,  EST  ;  BvtUr  v.  0TnMn!,'od,22  L.  R.  leEq.  19. 
Beav.  303;  Agnev  v.  Pope,  I  D.  4;  (c)  Citaburyv.Beciett.Hbem. 

3.i9;  JteberUimv.  Pmreil,2Jltal.  583,688. 
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words,  "  instead  of,"  etc.,  did  not  amount  to  a  revocation,  ^^'I'-J'^'" 
but  meant  "  instead  of  so  much  only  of  the  devise "  in       ~    ~~ 
the  will  as  was  incompatible  with  the  disposition  con- 
tained in  the  codicil ;  so  that  the  giil  of  the  remainder 
in  fee  was  unaltered  by  the  codicil  (a).    2808. 

3.  The  third  mode  of  revoking  a  will  which  is  men-  S?™*^^ 
tioued  by  the  Statute  of  Frauds  is,  by  a  writing  declaring  S^J^Sm. 
an  intention  of  revoking  such  will,  signed  in  the  presence  ^ot^m. 
of  three    witnesses.      And    it  is   observable,   that    the 
Statute  of  Frauds   requires  that  in  devises  of  lands, 
thotigh   not   in   mere   revocations,   the   three   witnesses 
should  subscribe  the  will  in  the  presence  of  the  testator. 
While,  on  the  other  hand,  the  clause  relating  to  revoca- 
tions requires  that  the  testator  should  sign  in  the  pre- 

'sence  of  three  witnesses,  which  was  not  required  in 
devises  (b).  And  it  has  been  held,  that,  although  a  will 
may  be  revoked  by  s  written  declaration  witiiout  being 
attested  by  three  witnesses  subscribing  the  will  in  the 
testator's  presence,  yet  that  a  second  will,  though  con- 
taioiog  a  clause  revoking  all  former  wills,  shall  not 
operate  as  s  revocation  of  the  first  will,  unless  it  ia 
executed  in  such  a  manner  as  to  operate  as  a  devise  (c). 
2888. 

4.  The  fourth  mode  of  revoking  a  will  which  is  men-  ft™**;™ 

9  by  boniiDg, 

tioned  by  the  Statute  of  Frauds  is,  by  burning,  cancel-  223^^; 
ling,  tearing,  or  obliterating  the  will,  -with  the  intent  to  j"^'"™*' 
revoke  it  (d).     An  obliteration  or  alteration  of  a  part  of 
a  will  does  not  operate  as  a  revocation  of  the  whole  will, 
but  only  of  the  part  obliterated,  and  the  rest  will  remain 
good   (e).      [Thus   the  words   "  her  heirs  and   assigns," 

{a}  Dvrd,  .V>trchv.Xari-Aaiit,6  25—27;    1    Jarm.   WiUs,    109   ct 

M.  &  Gr.  813.  wq. 

(i)  6  CruiBe  T.  38,  c.  6,  $  19 ;  1  (e)  6  Cruise  T,  3S,  c.  6,  $  914  ;  1 

Jarm.  Wills,  2nd  ed.  140—1.  Jarm.  WilU,  2nd  «L  112  ;  Smntm 

(c)  6  Cruise  T.  38,  c.  6,  §  19.  v.  Jaaey.  L.  B.  1  Ei.  D.{Ap.)110; 

Id)  S  CruiBe  T.  38,  c  6,  $  3,  4  Ap.  Cm.  70. 


VOL.  U. 
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^T*?'"'  '"'^y  ^  obliterated,  so  as  to  cnt  down  the  estate  givm 

to  the  devisee,  &om  an  estate  in  fee  simple  to  an  estate 

for  life  (a).]     2900. 

nVcn^w  ^^-  Besides  the  different  modes  of  revoking  a  will 
allowed  by  the  Statute  of  Frauds,  there  are  oertm 
alterations  in  the  situation  of  the  testatco:  or  in  the 
estate  devised  which  have  been  held  to  operate  as  imphed 
revocations  of  a  devise  (b).     8901. 

b™™"™        Where  a  man  made  his  will,  and  afterwards  manied 

bjmfvniigis 

"dSS^     """^  ^""^  *  child,  these  events  generally  operated  as  a 
revocation  of  his  will ;  because  they  produced  a  complete 
change  in  the  situation  and  in  the  duties  of  the  testator. 
But  neither  of  those  circumstances  singly  {as  a  subsequent 
marriage,  or  the  subsequent  birth  of  a  child)  had  that 
effect  (c).     But  the  will  of  a  female  was  always  revoked 
by  her  marriage,  on  the  ground  that  it  would  otherwise 
by  her  own  act  become  irrevocable,  which  is  contrary  to 
the  nature  of  the  instrument,  though  it  may  become  so 
by  the  act  of  Qod,  as  by  insanity  supervening  and  con- 
tinuing till  death  {d):    280S. 
BBvonuion        An  actual  alienation  or  disposition  of  an  estate,  whether 
a^^l     Ifigal  or  equitable,  after  a  devise,  generally  operated  as  a 
mt!^or     revocation;  for  in  such  cases  the  alienation  was  deemed 
umhuu.    yndoubted  evidence  of  an  alteration  of  intention,  and  in 
some  of  these  cases  the  devisor  did  not  die  seised  (e). 
8803. 

Even  an  agreement  or  covenant  to  convey  lands  which 
bad  been  previously  devised  by  will,  whether  in  execu- 

P.  C.  C.  51 ;  /«  lie  goodi  of  Tift. 
CadfiviUd.  \  Swa.  t  T.  34. 

id)  Barton,  §  270  ;  fi  Cniise  T. 
Sfl,  c.  S,  $  63  ;  2  BL  Com.  t9S ;  I 
Jarm.  Wills,  2iid  ed.  103. 

((■)  6  Craise  T.  SS,  c  6,  5  56  ^ 
Jatm.WillB,2nded.lS2,l3t:  Awal 
V.  BridgBT,  L.  B.  3  Eq.  347. 


(a)  Su<i«to«  V 

Bailey,  L.  R.  4 

Ap.  Cas.  70. 

(i)  6  Cruise  T 

38,  0.6,  §40; 

Burton,  §  267. 

(fl)  6  Cniiw  T. 

38,c.6,541,44~ 

60  ;  Burton,  5  26 

;  1  Jam.  WiUe, 

2nd  od.  102—108 

d.  K.*,  fl  Ad.  ft  B.  U  ;  2  N.  t  P. 

MM  i  J«^U  V.  JUdtm,  2  Moow's 
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Hon  of  a  power  or  not,  operates  in  equity,  though  not  at  ^s'lIJi^' 
law,  AB  a  revocation  or  ademption  of  such  devise,  as  well 
in  cases  before  the  stat.  1  Vict  c  26,  as  in  cases  wiUiin 
it  (a) ;  and  the  devisee  is  not  entitled  to  the  purchase 
money  (b),  even  though  the  contract  were  entered  into 
under  the  compuisory  powers  of  s  i-ailway  company  (e) ; 
or  though  the  conversion  he  at  the  option  of  the  person 
with  whom  the  ^reement  was  entered  into,  and  it  be 
not  exercised  till  after  the  death  of  the  testator  {d).  In 
cases  where  the  will  is  revoked  in  equity,  but  not  at 
law,  the  legal  estate  passes  by  the  will  to  the  devisee, 
but  a  Court  of  Equity  will  compel  him  to  convey  it  to 
the  peiBon  entitled  under  the  equitable  agreement.  S904. 

Even  an  intended  alienation  of  an  estate  previously 
devised,  which  fuled  of  taking  effect  for  want  of  some 
formality,  has  been  held  to  operate  as  a  revocation  of  the 
devise.  Thus  a  feofiment  without  livery  and  a  bargain 
and  sale  not  enrolled  have  been  held  to  be  revocations  of 
prior  devises  ;  because  such  intended  alienations  were  con- 
ndered  as  proofs  of  an  alteration  of  intention  (e).     J3906. 

An  alienation  to  a  trustee,  or  conveyance  to  a  cestui  que 
use,  without  any  intention  of  parting  with  the  estate,  and 
though  the  alienor  took  back  the  whole  use,  haA  been 
held  to  operate  as  a  revocation  of  a  prior  devise  (f).  3906. 

Where  a  person  who  had  devised  his  lands,  afterwards 
levied  a  fine  or  suffered  a  recovery  of  them,  these  acts 
operated  as  a  revocation  of  the  devise  (g).    S907. 

Parol  evidence  is  not  admissible  to  prove  that  the 

(a)  6  Crnise  T.  38,  c.  6,  §  G8  ;  2  v.  Gale,  21  Beav.  349. 
Sogd.  Pow.  10;  Sngd.  ConciBe  View,  (rf)  Weediiiy  t.  Wfrdinff,  I  Johim. 

131,  132  ;  1   Jsnn.  WtlU,  2ih1  ed.  &  Hem.  424. 

13B  ;  Andrete  v.  Andrm,  3  Hm.  k  («)  6  Cruise  T.  88.  c.  6,  §  62,  S3; 

G.  130.  1  Jam.  WilU,  2iid«i.  137—139. 

(fr)  n  Jarm.  k  BTth.  by  Sweet,  C/)  SCruiseT.  38.c.6.$S6;Btlr- 
TM.  W.a,§267;  IJarm.Will8,2nded.l24. 

ieyUfMatiehtttrrandSouthport  (j)  6  CruiBe  T.  38,  c.  6,  J  72  ; 

JUilwaf  Oump^ia  Beat. 366;  Gale  1  Jarm.  Wills,  2iid  «d.  125. 
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"c^l'i"'"'  testator  meant  that  his  will  should  remain  in  force  and 
unrevoked  by  the  subsequent  conveyuice  (a).     2908. 

A  conveyance  of  property  contracted  to  be  purchased,  if 
made  to  the  usual  usee  to  bar  dower,  was  held  to  revoke 
a  devise  of  it  by  the  purchaser,  if  there  was  no  special 
contract  that  the  property  should  be  conveyed  to  the 
usual  uses  to  bar  dower,  and  if  the  devise  referred 
exclusively  to  the  estate  which  the  testator  then  had, 
and  did  not  also  refer  to  an  estate  or  interest  which  he 
might  have  at  a  future  time ;  because,  at  the  date  of  his 
will,  he  was  equitable  owner  in  fee  under  the  contract, 
and  by  the  conveyance  he  acquired  a  le^al  estate  of  a 
different  character  Irom  his  former  equitable  estate,  which 
was  the  subject  of  the  devise  (b).  And  in  such  case 
the  testator's  heir,  if  entitled  to  benefits  under  his  will, 
is  not  bound  to  elect  between  those  benefits  and  the 
property  so  conveyed  (c).     S909. 

Where  a  man  has  an  equitable  interest  in  fee  in  an 
estate,  and  afterwards  takes  a  conveyance  of  the  legal 
estate  to  the  same  uses,  this  is  no  revocation  (if).  And 
so,  where  a  person  devises  a  copyhold  estate,  and  is 
afterwards  admitted  to  it,  this  does  not  operate  as  a 
revocation  of  the  devise  (e).  And  the  mere  change  of 
a  trustee  does  not  operate  as  a  revocation  of  a  preceding 
devise  (/).  Nor  does  a  partition  of  an  estate  between 
tenants  in  common  operate  as  a  revocation  of  a  prior 
devise  made  by  one  of  the  tenants  of  his  share,  even 
though  such  a  partition  be  corroborated  by  a  fine  (g). 
2910. 

(a>  6  Cruise  T.  »S,  c.  6,  §  83.  Jonn.  Wills,  Snd  ed.  12!J ;  BvUn  t. 

(i)  1  JftTiQ.  Wills,  2nd  ed,  130 ;  Fletcher,  2  My.  &  Cr.  432. 

PfeudM  T.  Hyde,  a  8im.  (N.  8.)  (e)  e  Cruise  T.  88,  c.  6,  §  92. 

171  :  3  D.  M.  &  Q.  681  ;  BuUin  t.  (/)  6  Craise  T,  38,  o.  6,  §  94  ;  1 

FUlcher,   2  My.  k  Cr.  132.  Jann.  WUls,  2nd  ©d.  129. 

(c)   Plmcden   v.    Hyde,  2  Sim.  (j)  6  Cruise  T.  38,  c.  6,  }  S7 ;  6 

(N.  8.)171.  Jann.  k  Byth.  by  Sweet,  696;  1 

(<0  6  Cruise  T.  38,  c  fl,  §  90 ;  1  Jami,  Wills,  2nd  ed.  126. 
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Where  a  person  baa  aa  estate  pour  autre  vie  at  the  ^4,"''^" 
time  of  makiug  his  will,  and  afterwards  purchases  the 
inheritance,  it  is  a  revocation  of  any  devise  of  the  estate 
pour  autre  vie  (a).     S811. 

Although  a  mere  mortgage  in  fee  made  after  the 
lands  mortgaged  were  devised  is  a  revocation  of  such 
devise  at  law,  yet  in  equity  it  only  has  the  effect  of 
making  the  devisee  take  subject  to  the  mortgage  as 
against  the  mortgagee,  and  in  cases  within  the  stat.  17 
Vict.  c.  113,  as  against  the  testator's  representatives  (l>). 
But  if  lands  are  devised  to  a  person  in  fee,  and  the  tes- 
tator afterwards  mortgages  them  t<o  the  devisee,  it  will 
be  a  revocation  in  toto,  being  inconsistent  with  the 
devise  (c).     !i91S. 

Where  the  owner  of  an  estate  limited  to  the  usual 
uses  to  bar  dower  mortgaged  it  in  fee,  and  then  devised 
the  estate,  and  subsequently  took  a  reconveyance  from 
the  mortgagee  to  the  same  uses  to  which  it  stood  limited 
before  the  mortgage,  and  died  before  the  Wills  Act  came 
into  operation,  the  will  was  not  revoked  by  the  recon- 
veyance, though,  by  the  proviso  for  redemption,  the 
estate  was  to  be  reconveyed  to  the  mortgagor,  his  heirs, 
appointees,  or  assigns,  or  to  such  other  person  or  persons, 
to  such  uses,  and  in  such  manner  as  he  or  they  should 
direct ;  the  Lords  Justices,  Sir  J.  L:  Knight  Bruce  and 
Lord  Cranworth  (contrary  to  the  decision  of  the  Court 
below)  {d),  considering  that,  notwithstanding  the  form 
of  the  proviso  for  redemption,  the  mortgage  deed,  being 
executed  simply  for  the  purpose  of  creating  a  charge, 
did  not  afiect  the  estate  of  the  mortgagor  any  fiirther 
than  by  rendering  that  an  equitable  estate  which  was 
before  a  l^al  estate ;  and  it  being  clear  that  the  mere 

(a)  6  CniiM,  T.  38,  c.  6,  §  113.      Jarm.  Wills,  2nd  ed.  12B— 7. 

(t)  See  nupra,  par.  13H1.  id)  Plonden  t.  Hydf,  2    Oka 

(o)  6  Cniiae  T.  8B,  c  8,  §  108  ;  1      (N.  8.)  171. 
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oi.'"i'«*'  'wringing  b*ck  the  legal  estate  to  the  equitable  estate 
~—  by  the  reconveyance  could  not  operate  as  a  revoca- 
tion, if  the  equitable  estate  existing  after  the  mortgage, 
was  of  a  similar  kind  to  the  legal  estate  which  existed 
before  the  mortgage  and  was  brought  back  by  the  re- 
conveyaoce  (a).    2013. 

A  conveyance,  to  have  the  efiFect  of  a  total  revocation 
of  a  prior  devise,  must  be  co-extensive  with  the  dis- 
position  made  by  the  will  For  if  it  is  only  of  a  part 
of  the  property,  it  affects  the  will  no  farther  than  con- 
cerns that  part  And  if  it  is  of  a  particular  estate  or 
interest  only,  it  only  operates  as  a  revocation  pro  tanto. 
Hence  a  lease  made  of  lands  already  devised  only  ope- 
rates as  a  partial  revocation  or  a  revocation  pro  tanto 
in  such  a  way  that  the  devisee  takes  the  inheritance 
subject  to  the  term,  with  the  rent,  if  any,  reserved  by 
the  lease  (b).     2014. 

A  conveyance  in  fee  to  trustees  merely  for  raising 
money  to  pay  debts,  will  only  operate  as  a  revocation 
pro  tanto  of  a  prior  devise,  bo  far  as  relates  to  the  pay- 
ment of  the  debtfi,  but  no  further  (c).  But  where  a 
person,  after  having  made  his  will,  executed  a  ccmvey- 
ance  in  trust  for  payment  of  debts  in  a  schedule,  and 
instead  of  declaring  the  uses  to  himself  in  fee  after 
payment  of  the  debts,  he  declared  that  the  trustees 
should  convey  to  such  uses  and  purposes  as  he  by  deed 
or  will  should  appoint,  and  for  default  of  appointment 
to  himself  in  fee,  this  was  held  to  be  a  revocation  (d). 
2816. 

A  surrender  of  a  lease  for  lives  and  the  taking  a  new 
lease  was  held  to  operate  as  a  revocation  of  a  prior 
devise  of  it  (e).     2016. 

(a)  Pimrrfm  t.  ffyde,  2  D.  H.  Ic  (fl)  6  Cruise  T.  38,  c.  6,  §  1&7;  1 
O.  684.                                               Jarm.  WIUb,  Snd  ed.  Ilt6. 

(b)  6  CrulBe  T.  38,  c.  6,  §  ISl ;  1  (d)  6  Craise  T.  38,  c  6,  §  109. 
Jarm.  Willg,  Sod  cd.  122.  (ej  6  Cmise  T.  3Jj,  cje,  \  HI. 
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And  where  a  testator  bequeathed  a  term  for  years,  and  ^I'll^" 
afterwards  surrendered  it  and  took  a  new  term,  it  was 
held  that  this  operated  as  a  revocation  or  ademption  of 
the  bequest.  If  however  the  words  of  the  will  show  the 
testator's  intention  to  dispose  of  all  terms  for  years 
whereof  he  might  die  possessed,  a  renewed  term  would 
pass;  for  a  term  of  years  being  only  a  chattel,  there 
was  no  necessity  for  a  possession  at  the  date  of  the  will, 
or  of  &  continuance  of  such  possession  till  the  testator's 
death  (a).    8917. 

A  devise  is  revoked  by  a  bankruptcy,  so  br  only  ii>ni<»ugD 
as  may  be  necessary  for  the  purpose  of  paying  the  taptet. 
creditors  (b).    8818. 

The  republication  of  a  former  will  revoked  one  of^™'i^ 
later  date,  and  established  the  first  again  (c).  S919.  hl^er'^m. 
II.   TAe  Law  as  to  Revocation  by  the  Stat.  1   Vict.  c.  26. 

By  s.  18,  "  every  will  made  by  a  man  or  woman  shall  "R^"? 
be  revoked  by  his  or  her  marriage  (except  a  will  made  "-mjgs. 
in  exercise  of  a  power  of  appointment,  when  the  real  or 
personal  estate  thereby  appointed  would  not,  in  default 
of  such  appointment,  pass  to  his  or  her  heir,  customary 
heir,  executor,  administrator,  or  the  person  entitled  as 
his  or  her  next  of  kin,  under  the  Statute  of  Distribu- 
tions)''(fZ).     8920. 

By  s.  Id,  "  no  will  shall  be  revoked  by  any  presump-  ho  hui  to 
tioD  of  an  intention  on  the  ground  of  an  alteration  in  Jvp™""!^ 
circumstancea"     89S1. 

By  s.  20,  "  no  will  or  codicil,  or  any  part  thereof  shall  H"  *iii  to 
be  revoked  otiierwise  than  as  aforesaid,  or  by  another  »"'S'    .,. 

'  •'  uiothal  will 

will  or  codicil  executed  in  manner  hereinbefore  required,  JJ^''- 
or  by  some  writing  declaring  an  intention  to  revoke  the  IH^'Sj 
same,  and  executed  in  the  manner  in  which  a  will  is « b^ '  ' 

(tt)GCrDiscT,3H,c.6,5n4.1l6.  (c)  2  Bl.  Com.  602,  d-tmcUon. 

1  Piob.  &  U.  319. 
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^■Ji-T".  hereinbefore  required  to  be  executed,  or  by  the  burning, 
—  —     tearing,  or  otherwise  destroying  the  same  by  the  testator, 
or  by  some  person  in  his  presence  aad  by  his  direction, 
with  the  intention  of  revoking  the  same  "  (a).    S928. 

A  codicil,  even  tbough  it  refer  to  and  incorporate  by 
reference  some  of  the  provisions  of  a  will,  may  be  ad- 
mitted to  probate,  though  the  will  be  destroyed  with  the 
intention  of  revoking  it  (ii).     2082a. 

Where  a  will  is  torn  up  under  a  false  impression  that 

it  is  not  valid,  it  ia  not  revoked  thereby  (c).     8923. 

AdiTiBii  By  B.  23,  "no  conveyance  or  other  act  made  or  done 

"n*^^    subsequently  to  the  execution  of  a  will  of  or  relating  to 

mwimi   *°y  ""^  **•■  personal  estate  therein  comprised,  except  an 

JJ^f""   act  by  which   such   will  shall  be  revoked  as  aforesaid, 

•lupi,  «c.  gj^j^  prevent  the  operation  of  the  will  with  respect  to 

such  estate  or  interest  in  such  real  or  personal  estate  as 

the  testator  shall  have  power  to  dispose  of  by  will  at 

the  time  of  his  death."    2824. 

This  section  does  not  apply  to  conveyances  or  con- 
tracts whereby  the  testator  has  entirely  and  effectually 
parted    with    the   property,   at    law   or   in   equity  {<£). 


Section  IX 
Of  the  Lapse  of  Devises  and  Bequests. 
i.      With  the  exceptions  noticed  below,  a  devise  or  bequest 
-  lapses,   that   is,  fails,   by  the   death   of  the   devisee   or 
legatee  in  the  lifetime  of  the  testator  (e).     And  though 
the  devise  be  to  a  person  and  his  heirs,  yet  if  be  die 
before   the   testator,   his   heirs  will  not  take  the  land; 
because   the   mention  of  the   heirs   only  denotes   what 
(a)  See  page  1 1 53.  (_d)  See  supra,  par.  2903 ;  t'ord  -r. 

(*)  la  tht  goodt  of  'I'vmer,  LB.      De  Pantit,  30  Bea».  672. 
2  Prob.  k  M.  403.  (e)  1  Bop.  Li^,  by  White,  463 ; 

(p)  fltiM  V.  Warmn,  L.  B.a  Piob.      Burton,  §  276 ;  1  Sana.  WiUg,  2nd 
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estate  he  hiioself  should  take,  viz.,  a  fee  simple,  if  he  ^'"'^  Jf' 
were  living  at  the  time  when  the  will  must  take 
effect  (a).  And  so,  attitougb  a  legacy  "be  given  to  s 
person,  his  executors  or  admimsta«tors  or  personal  re- 
presentatives, it  will  lapse  by  his  death  before  the 
testator;  because  the  additional  words  may  have  been 
intended  merely  to  denote  the  gifl  of  the  absolute 
interest,  or  to  express  to  the  legatee,  that  if  he  should 
survive  the  testator  and  afterwards  die  before  the  legacy 
would  be  payable,  his  personal  representatives  should 
receive  it  (b).    S9S6. 

Where  the  testator  releases  and  forgives  a  certain  sum  LapHot 
owing  on  a  bond,  and  directs  the  bond  to  be  delivered  Kino- 
up  to  be  cancelled,  the  will  does  not  import  a  general 
release,  but  the  benefit  of  the  release  Lapses  by  the  death 
of  the  legatee  before  the  testator  (c).    S937. 

If  a  devise  or  betjuest  is  made  to  two  or  more  persons  DbuncUou 
as  joint  tenants,  the  share  or  shares  of  any  one  or  more  !f^f!^,mri 
of  them  who  may  happen  to  die  before  the  testator,  or  j^^*" 
whose  interest  may  happen  to  be  revoked  by  the  testator, 
or  may  be  avoided  by  becoming  an  attesting  witness 
or  witnesses,  will  not  lapse,  but  will  go  to  the  other  joint 
tenant  or  tenants;  because  each  Joint  tenant  takes  per 
mie  et  per  tout  (d).     But  in  the  case  of  the  death  of  a 
tenant  in  common  before  the  testator,  or  of  his  interest 
being  revoked,  his  share  will  not  pass  to  the  survivor  or 
survivors  (e),  unless  the  devise  or  bequest  is  made  to 
the  tenants  in  common  as  a  class  of  indefinite  number, 

(a)  Bnrton,  §  275 ;  1  Jarm.  Wills,  1  Suirn.  Wills,  2Dd  ed.  274  i  2  Id. 

2iid  cd.  277.  216 ;  Fmny  v.  Davia,  2  Dr.  &  Sm. 

(S)  1  Hop.  Leg.  bj  White,  467~S;  167 ;   Drak^ord  v.  Draktford,  33 

1   Jarm.   Wills,   2bd  ed.   277— 8;  Rea.v.iS\  FeUf.Biddelph.h.&.\0 

Brtimu  V.  Bope,  L.  R.  14  Eq.  .143.  C.  P.  701. 

(e)  II  Jarm.  k,  Byth.  by  Sweet,  (c)  1  Pres.  Shep.  T.  71  ;  Burton, 

*64.  5  277 ;  I  Rop.  LeR.  by  White,  485  ; 

(4)  1  Vrm.  Shop.  T.  71 ;  1  Bop.  1  Jann.  Wills,  2nd  ed.  279  ;  2  Id. 

heg.  by  White,  482 ;  Burton,  §  276  i  21fi. 
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^"I'l'^'  ^'^^  ^"^  nominatim  or  in  vords  denoting  the  precise 
number  of  the  individuala  intended  to  take.  Thua,  if  a 
devise  or  bequeat  is  made  to  "  the  children  of  A.,"  i.e.,  to 
B.,  C,  D.,  and  K,  as  tenants  in  common,  or  "  to  the  four 
children  of  A.,"  as  tenants  in  common,  and  one  of  them 
dies  in  the  lifetime  of  the  testator,  his  share  will  not  go 
to  the  survivors.  But  if  a  devise  or  bequest  is  made  "  to 
the  children  of  A.,"  as  tenants  in  common,  and  one  of 
them  dies,  or  the  interest  of  one  of  them  is  revoked,  his 
share  belongs  to  the  other  or  others;  because  the  devise 
or  bequest  is  made  to  them  as  s  class  and  not  as  indi- 
viduals (a).  2826. 
^^"^  Where  a  legacy  is  given  to  a  trust«e  for  another  per- 

^^^^^     son,  and  the  trustee  dies  before  the  testator,  the  trustee's 
*,^^^a     death  does  not  prejudice  the  cestui  que  trust.     And  so  if 
duu™      real  or  personal  estate  is  devised  or  bequeathed  to  a 
person  charged  with  a  l^acy  to  another,  the  deatii  of 
the  devisee  or  l^;atee  before  t^e  testator  will  not  be 
allowed  in  equity  to  prejudice  the  charge.    And  where 
a  testator  bequeaths  a  sum  to  creditors  in  discharge  of 
debts  actually  due,  although  the  l^al  remedy  for  their 
recovery  may  be  gone,  if  one  of  the  creditors  dies  in  the 
testator's  lifetime,  yet  his  personal  representatives  will 
be  entitled  (b).     28S9. 
Tawhom         By  the  old  law,  where  a  devise  of  lands  in  fee  simple 
»tM>  <ir      became  lapsed  by  tlie  death  of  the  devisee  in  the  lifetime 
■^i  K°'        of  the  testator,  the  estate  devised  would  not  go  to  the 
residuary  devisee  of  the  real  estate,  but  descended  to 

(«)  See  I   Rop,  Leg,  by  White,  Aih/ard,  28  BeaT.913  ;  Bro»ne  y. 

IDS— 489;   11   3t,na.  &   BTth.  by  jSo^.L.  R.'I4  Bq.3t3  ;  JMshhuIt. 

Sweet,  627  (a)  ;  Burton,  $  278  ;  1  Siitock,   L.   R.   10  Ch.  Ap.  SG8 ; 

Jann.  Wills,  2Dd  ed.   279;   2  Id.  iadgmeatia  Fi'UT.Biddolph,L.S. 

2[r,;  Ltigli  r.  Leigh,  \TBeav.60&;  IOC.    P.  708,  710  j   In  re  (hlrmm 

Cncte  V.  Ji'irmell,*  Drew,  2\6  ;  Pitz  a7idJarrom,h.R.iCb.D.l(J5;  Inrg 

Bogv.  I>Hkeo/BMBiand(_llo.l%  Imitk-i  TnaU.L.Z.  9  Ch.  D.  117, 

27  Beav.  IXfl;  ReStanhope'i  DtuU,  (A)  1  Bop.  Leg.  by  White,  471— 

27  Bear.  201.     Bat  see  Sanden  *.  5  ;  1  Jann.  Wills,  2di1  ed.  382. 
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the  heir  at  law  of  the  testator  (a).    But  this  is  now  '^J^JU^ 

altered  (6).    8980.  ' 

If  an  estate  ia  devised,  charged  with  legacies  which  fail, 
the  devisee  Bhall  have  the  benefit  of  them.  And  where  an 
estate  is  devised  to  a  mere  trustee,  in  trust  to  sell  and  pay 
particular  sums  of  money  which  lapse,  and  no  disposition 
is  made  of  the  extra  produce,  those  lapsed  legacies  will 
sink  into  the  land  for  the  benefit  of  the  heir  (c).     8981. 

When  a  bequest  which  is  not  residuary  lapses,  it  falls 
into  the  general  residue,  and  consequently  belongs  to  the 
residuary  legatee  (d).  But  if  a  readuary  bequest  or  a 
share  of  a  residuary  bequest  lapses,  it  belongs  to  the 
testator's  next  of  kin  («).     893S. 

By  the  stat.  1  Vict  c.  26,  s.  32,  "  where  any  person  to  ^^^ 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  Sjli.""* 
or  an  estate  in  quasi  entail  shall  die  in  the  lifetime  of 
the  testator,  leaving  issue  who  would  be  inheritable 
under  such  entail,  and  any  such  issue  shall  be  living 
at  the  time  of  the  death  of  the  testator,  such  devige 
shall  not  lapse,  but  shall  take  effect  aa  if  the  death  of 
such  person  had  happened  immediately  after  the  death 
of  the  testator,  unless  a  contrary  intention  shall  appear 
by  the  wilL"     And  by  s.  33,  "  where  any  person,  being  a  ^SlirlS 
rfiild  or  other  issue  of  the  testator,  to  whom  any  real  or  ^!^^ 
personal  estate  shall  be  devised  or  bequeathed  for  any  uTI^uuia 
estate  or  interest  not  determinable  at  or  before  the  death  d«ui>iiiiii 
of  such  person,  shall  die  in  the  lifetime  of  the  testator 
leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the   death  of  the  testator,   such 
devise  or  bequest  shall  not  lapse,  but  shall  take  efiect 
as  if  the  death  of  such  person  had  happened  immediately 

(a)  e  Cnuse  T.  36,  c  8.  $  36, 37)  (rf)  1  Rop.  L^.  by  White,  496  ; 

Burton,  $  279  ;  1  Jarm.  Wills,  2nd      ThMajuon  t.  Wkittlvek,  i  D.  Ic  J, 
eA.  548.  490. 

(t)  Sea  infn,  par.  2946.  (e)  1  Kop.  Leg.  b;  White,  498 ; 

(0)  1  Bop.  Leg.  b;  White,  4».         Lloyd  v.  Ll(^d,  4  Be>T,  291. 
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oi  "'ai*'  *^'"  *'^®  death  of  the  testator,  unleeB  a  coutraiy  intention 
nliall  appear  by  the  will."  This  section  does  not  substi- 
tute, for  the  predeceased  devisee  or  l^atee,  the  issue 
whose  existence  is  the  event  or  condition  which  excludes 
the  lapse,  but  renders  the  subject  of  the  giil  the  ab- 
solute property  of  the  predeceased  devisee  or  l^atee,  and 
therefore  disposable  by  his  will,  or  transmissible  to  bis 
person^  representatives  in  case  of  intestacy,  notwith- 
standing his  death  before  the  death  of  the  testator  (a). 
It  applies  to  a  testamentary  appointment  made  in 
exercise  of  a  general  power,  a»  well  as  to  an  ordinary 
bequest  (A).  But  as  this  section  is  expressly  addressed 
to  cases  where,  but  for  its  provisions,  lapse  would  ensue, 
it  does  not  apply  to  devises  or  bequests  to  the  testator's 
children  as  a  class  (c).     S833. 


Section  X. 
Of  the  Republication  of  Wills. 
Pi.  m.T.is,      By  the  old  law,  a  republication  of  a  will  has  a  two- 
'*" —  fold  effect :  tinit,  in  general,  to  give  it  the  effect  of  a  will 
npnuio-     made  at  the  time  of  its  republication ;  aud,  secondly,  to  set 
up  and  re-establish  a  will  that  has  been  revoked  {d).  8834. 
lupnbiiis-        The  first  mode  of  republishing  a  will  is  by  re-execu- 
*'"'  ion(e).     2985. 

Another  mode  is  by  a  codicil  duly  executed.  This 
^^^  operates  as  a  republication  of  the  will,  so  as  to  make  it 
take  effect  from  the  time  of  the  execution  of  the  codicil. 
And  hence,  where  a  will,  if  read  as  speaking  at  the  date 
of  the  execution  of  a  codicil,  contains  language  which 
would  operate  as  an  incorporation  of  an  unattested  docu- 
(a)  Johnion  v.  Jnhntoa,  3  Hare  (b)  liccletv.CAryiif.SK.taJ.STe, 

157  ;  Eerlr*  v.  i^heyne,  2  K.  &  J.  {c)  Bronntev.Sammcnd,\Jobia. 

676  [  In  the  gmidt  ef  Jane  Parier,      210 ;  Olnry  v.  Batn,  3  Drawiy  319. 
1  Swa.  &  Trist,  623  ;  Hoffer  v.  Fur-  (d)  Burton,  f  271  ;  6  Craiae  T. 

nivall,  L.  R.  17  Ch.  D.  1  IB  ;  /»  re       38,  c.  7,  §  I. 
Heiul«T,  Jmet    v.  Htmtlcr,  L.  B.  (e)  6  Craise  T.  3S,  c.  7,  %  8:1 

19  Ch.  D.  612.  Jum.  Wills,  2Dd  ed.  1&9. 
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ment  to  which  it  refers,  auch  document,  although  not  in  c^-^PJio- 

existence  until  after  the  execution  of  the  will,  is  entitled 

to  probate,  by  force  of  the  codicil  (a).  And  hence,  also 
even  by  the  old  law,  in  the  absence  of  indication  to  the 
contrary,  realty  acquired  after  the  execution  of  the  will, 
and  before  the  execution  of  a  codicil,  passed  by  the  will, 
if  it  was  specified,  or  if  the  description  in  the  will  was 
suiBciently  general  to  include  it  (b).  And  a  codicil  has 
this  effect,  even  though  it  relates  to  the  testator's  per- 
sonal estate  only  (c) ;  or  only  appoints  a  new  executor  (d). 
And  where  a  testator,  after  having  made  a  will  before 
the  Stat.  I  Vict.  c.  2C,  has,  since  that  Act  came  into 
operation,  executed  a  codicil,  ratifying  and  confirming 
the  will,  though  it  was  apparently  made  only  for  the 
purpose  of  appointing  an  additional  trustee ;  this 
amounts  to  a  republication  of  the  will,  so  as  to  have  the 
effect,  by  virtue  of  the  stat.  1  Vict.  c.  26,  as.  24,  34  (e),  of 
passing  real  estate  purchased  by  the  testator  after  the 
date  of  the  will,  and  even  after  the  date  of  the  codicil  (/). 
But  where  a  codicil  is,  expressly  confined  to  the  lands 
devised  by  the  will,  it  does  not  operate  as  a  republica- 
tion of  such  will,  so  as  to  make  it  pass  after-purchased 
lands  (g).  And  although  a  codicil  confirming  a  will 
makes  the  will  for  many  pnrposes  to  bear  the  date  of 
the  codicil,  yet  this  is  not  the  case  where  such  a  construc- 
tion would  defeat  the  intention  of  tbe  testator.  So  that 
where  a  will  contains  a  power  of  leasing  at  the  ancient 

(a)  la  thr  good*  of  Lady  Tmrc,  (d)  In  re  Eart'i  Tnut,  1  E.  £  J. 

L.  R,  1  Prob.  4:  M.  203.  673, 

(ft)  l>  Craige   T.  38,  c.  7,  §  3;  (e)  Supra.pi^  1102,  n.(i),  par. 

Sngd,  Concise  View,  127  ;  Barton,  2816,  2817. 

§  271  i  1  Jann.  WiUa,  2nd  ed.  159.  (/)  Doc  d.  Y'tk  t.   Walker,  IS 

161,  164—5  ;  Htighex  v.  7/lu*inj,  M.  &  W.  691  ;  Lady  Langdale  t. 

II  Moo.  P.  C.  C.  1.  Brigfi,  3  Sm.  4  0,  US. 

(e)  Bnrk)n,§  274;  Sugd.  Concise  (j)  6  CniiBe  T.   38,c.7,§12: 

View,  127  ;  1  Jann.  Wills,  2Qd  ed.  ili-neypeany  v.  Jirintuii;  2  Rusb.  & 

l&fl;  ltifkiiu.'itv.Sttdalph,UCom.  M,  U7  ;  IJann.  Wills,  2nd  cd.  Ifil, 

B.  (N.  t>.>341,  166. 
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cbI  "'a^io^  accuatomed  rent,  and  a  codicil  is  made  for  some  special 
purpose  wholly  UDcotmected  with  the  power,  a  lease 
made  after  the  date  of  the  will,  but  prior  to  the  codicil, 
will  not  be  taken  into  account  in  deciding  the  question 
what  is  the  ancient  accustomed  rent  (a).    S936. 

A  codkil  wbich  refers  to  a  will  of  a  particular  date, 
and  does  not  refer  to  another  codicil  subsequent  to  that 
date,  does  not  operate  as  a  republication  of  that  subse- 
quent codicil  (b).    2937. 
cuhkuioz  m      Where  a  person  made  his  will,  and  aftierwards  revoked 
it  by  making  another  will,  but  did  not  actually  cancel 
the  first  will,  the  cancelling  of  the  second  will  operated 
as  a  republication  of  the  first  (c).     S838. 
iviqta  aa.      By  the  stat.  1  Vict,  a  26,  b.  22,  "no  will  or  codicil,  or 
uiAini     any  part  thereof,  which  shall  be  in  any  manner  revoked 
shall  be  revived  otherwise  than  by  the  re-execution 
thereof  or  by  a  codicil  executed  in  manner  hereinbefore 
required,  and  showing  an  intention  to  revive  the  same ; 
and   when   any  will   or  codicil   which   shall   be   partly 
revoked,  and  afterwards  wholly  revoked,  shall  be  re- 
vived, such  revival  shall  not  extend  to  so  much  thereof 
as  shall  have  been  revoked  before  the  revocation  of  the 
whole  thereof,  unless  an  intention  to  the  contrary  shall 
be  showa"    2939. 
nertrw  It  was  held  tiiat  under  this  section,  where  a  subsequent 

'^!^?f^}    vill  contuns  a  clause  of  revocation  of  a  prior  will,  such 
Sto!Ji^     prior  will  is  not  revived  merely  hy  the  destruction  of  the 
subsequent  wilL    And  parol  evidence  is  admissible  as  to 
the  contents  of  the  second  will  {d).        2940. 

A  wiU  cannot  now  be  revived  by  mere  implication  {e). 
2941. 

(a)  Doe  d.  Biddulph  v.  HvU,  16  (o)  6  Cruiae  T.  33,  c  7,  $  IS. 

Q.  B.  848  i  1  Jana.  Wills,  2nd  ed.  (rf)  In  the  gaedt  if  Wm.  £nra<K, 

161,  165.  1  Swa.&Tr.  32. 

(t)£iw(((H  T.  NenAery,  L.  R.  1  (0 -'^>>  lUe  goodM  a/ aieele,  L.  B. 

Cb.  D.  231.  1  Prob.  &  M.  67e. 


iDi.  Google 


CHAPTER  U, 

OP   neVISBS  SEPAOATELT  CONStDERBa 


Sectiom  I. 
0/  Devises  generally. 


The  proper  and  technical  words  of  devise  are  "  give  and  Pr-  m.r.is, 

devise,"  but  any  other  words  which  aufficiently  show  the 

intention  of  the  testator  to  dispose  of  all  or  any  part  of  T™^** 
hia  real   estate   will  be  sufficient  for  that   purpose  (a). 
3942. 

With  respect  to  the  words  that  are  necessary  to  denote  ^<>'^ 
the  nature  of  the  estate  or  interest  intended  to  be  given  J^J^^ 
by  the  testator  to  the  devisee,  the  Courts  will  carry  the  "»'>'""■'- 
intention  of  the  testator  into  effect,  if  Sufficiently  declared, 
however  defective  the  language  may  be  (fi).     2843. 

Where  a  testator,  afler  limiting  the  fee  in  contingency,  ^J^!^'^'^ 
makes  a  residuary  devise  of  "  aU  the  residue  and  remain-  g^^^^' 
der  of  his  estate  and  effects  whatsoever  and  wheresoever,  E!St*i"in 
not  thereinbefore  disposed  of,"  the  fee  passes  under  the  T^."*"^ 
residuary  devise,  and  vesta  in  the  residuary  devisee,  nutil 
the  happening  of  the   event  on  which   the   contingent 
limitation  in  fee  is  to  take  effect  (c).     2844. 

By  the  stat.  1  Vict,  c  2f),  s.  25,  it  is  enacted,  "  that  a  nddiiu}- 
unless  a  contrary  intention  shall  appear  by  the  will,  such  H"^"ii« 
real  estate  or  interest  therein  as  shall  be  comprised  or  ^''^'^ 
intended  to  be  comprised  in  any  devise   in   such    will  SiJjj^'^ 
cont^ned,  which  shall  fail  or  be  void  by  reason  of  the 

(a)  eCniise  T.  3tl,  c  10,  §  2.  (e)  Bjertmi  v.  MatMf,  3  Com. 

(i).6ICniue  T.  38,  c.  II,  9  1.  B.  838. 
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^i'^-^1^  death  of  tie  devisee  in  the  lifetime  of  the  testator,  or  by 
reason  of  auch  devise  being  contrary  to  law  or  otherwise 
incapable  of  taking  effect,  shall  be  included  in  the 
residuary  devise  (if  any)  contained  in  such  will"  (a). 
2946. 

I™™"*-  An  immediate  devisee  in  esse  takes  all  the  income 

accruing  from   the  subject  of  gift  subsequently  to  the 
testator's  decease  (6).     3846. 

The  freehold  or  interest  in  law  is  in  a  devisee  before 

entry  (c).     But  he  may  disagree  to  and  disclaim  the 

devise  by  deed ;  in  which  case  the  devise  becomes  void, 

and  the  lands  descend  to  the  heir  at  Iaw  {d).    2847. 

A  devise  which  tends  to  a  perpetuity  is  void  (e).  2848. 


Sectios  IL 
0/  the  Description  of  tke  Parcels  or  Su^ect 
pr.  ni.T.i5,     A  devise  of  the  rente  or  income  passes  the  fee  simple 
"  '  '  ■  of  the  land  itself,  both  at  law  and  in  equity  (/).     2848. 
■'iiHrtnu."      Where  there  is  a  correct  and   specific  description  of 
■apmidded   the  property  devised,  a  mistake  in  any  additional  words 
will  have  no  effect ;  but  where  the  first  description  is 
merely  general,  there  additional  words  will  be  considered 
either  as   explanatory   or  restrictive,  according  to  the 
intent  of  the  testator  (g).    2860. 
whn*  uw        "  It  is  estabhshed  by  a  long  course  of  decisions  "  (ob- 
"1*^*«']      served  a   learned  judge),   "  that  the   word    '  estate '   or 

(a)    See   ^tringett  v.  Jeuingi,  v.  Greater,  L.  B.  H  Eq.  466. 

L.  B.  10  Eq.  -488  ;  6  Ch.  Ap.  338.  0)  6  Cruise  T.  38,  c.  10,  $  sa 

(6)  11  Jann.  i  Bjth,  bj  Sweet,  See  also  1  Jann,  Wills,  2nd  ed.  671 

T74.  — «  i  HarrUt'n  v,  Hyde,  4  Hni-l.  ft 

(c)  Ca  litt.  Ill  a.  Norm.  806;  StmOfy  y.  StattUy,  2 

((0  d  Cruise  T.  38,  c.  8,  §  41.  Johns.  &  Hem.  491 ;  ffardtrifk  v. 

(a) See  supra, par.  882,  8B2a;  At-  ffanheiek,  L.RlBEq.  168;  Wia- 

toney-Oenfral    v.    QreenKiU,    33  jJeW  v.  ianjAJc,  L.  B.  ICh.  D.  61 ; 

Bear.  199.  TVocit.  u.  BW«dtU,  L.  B.  6  Ch.  D. 

(/)  1  Jann.  Wills,  2nd  ed.  681  ;  (Ap.)  436. 
6 Cinise T. 38, clO,  $  66 ;  Mannoas 
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ed  in  the  operative  part  of  the  will,  passea  cik.'?'?'^' 
not  only  the  corpus  of  the  property,  hut  all  the  interest  J^^jJJ^^ 
of  the  testator  in  it,  unless  controlled  by  the  context ;  Jli£^, 
and  that  superadded  words  of  local  descripUon  more 
applicable  to  the  corpus  of  the  property,  indicating  its 
aitnaUon  or  the  nature  of  its  occupation,  do  not  prevent 
it  from  passing  the  whole  interest.  Nor  do  words 
apparently  ezplanatoty  of  the  meaning  of  the  term, 
inserted  in  the  devise  itself;  as  where  the  testator  leaves 
his  real  estate,  that  i«,  his  land  and  buildings  situate  at 
A.  (a),  or  his  freehold  estate,  consiMing  of  thirty  acres 
of  land  (6)  .  .  .  But  where  the  word  'estate'  is  not 
used  in  the  operative  clause  of  the  devise  itself,  but  is 
introduced  into  aoother  part  of  the  will  referring  to  it, 
we  find  no  decision  or  dictum  authorizing  us  to  construe 
it  as  having  the  effect  of  extending  the  meaning  of  the 
operative  clause,  whether  prior  or  subsequent,  and  to 
read  the  will,  as  if  the  testator  had  said,  by  the  devise 
of  lands  in  another  clause,  '  I  mean  to  give  my  estate  in 
these  lands ' "  (4    2961. 

Sometimes  the  word  "  estate  "  or  "  property,"  though  JJj?*  *•» 
apparently  applicable  to  personalty  alone,  has  been  held  ^^^^ 
also  to  apply  to  real  property ;  aa  where  the  word  devise  ™"'' 
is  not  used,  and  there  are  no  words  of  limitation  to  the 
heirs  (d).    Indeed,  the  word  "  estate,"  by  its  own  proper 
force,  without  any  proof  aliunde  of  an  intent  to  ud  the 
conatmction,  carries  the  realty  as  well  as  personalty,  and 

(,»")  I>emd.RurluiTdt«nv.ffin<d,  SSS ;     BfAlnaine    t.    Moieley,   \ 

7  Tannt.  SB.  Drew.  S29  ;  Patttrtan  v.  Suddart. 

(6)  Oardner  t.  Harding,  3  J,  B.  17  Beav,  210  ;  ifa  Greenmok  Hon- 

Hoore,  G66  ;  1  B.  &  B.  72.  jrital  Imprvrmu^  Act,  !0  Beav. 

(«)  FMoel,  L.  C.  B„  in  i>i>e  d.  46B.     BeesiaoSandertoa  r.  DoiioR, 

.Burtm  ».  »^ar,l  Bach.  63*.   The  1  Eich.  HI  ;   S.  C.  7  Com.  B.  81 ; 

deciBion  in  this  case  wuaffinned  hj  Streaffeild  y.  CoBper,  37  Bcbt.  SSS; 

the  Eicbeqnei  Chamber,  2  Bicb.  Jf»rriJv.ZJoyiJ,3Uurl.&Colt.l41 ; 

797.     See  also  6  Croite  T.  38,  c.  10,  MamUt(inv.Biu!haaiter,'L.^.SEq. 

i  62,  and  tnpni.  par.  S77.  323 ;  Dobtmt  t.  Bonmeti,  L.  B.  6 

(<0  1  Jarm.  WilU,  Sod  ed.  «18—  Eq.  104. 
VOL.   U.  FF 
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^'"'7'^*  ^^  ^^^  ^  ^  reatrundd  to  personalty  only,  unleBB  there  ia  a 
clear  intent  ao  to  restnun  it,  to  be  gathered  either  from 
the  whole  will  or  from  the  way  in  which  the  word  is 
used  in  that  particular  part  of  the  will  where  the  caa.- 
tested  uee  of  it  arises  (a).  2962. 
wtm-'re.!  Leaseholds  will  not  pass  under  a  general  devise  of 
^;;1;|^    "  real  estate  "  hefore  the  atat  1  Vict,  c  26,  s.  26,  unless 

aided  by  other  words  (b).     2863. 
wtm  In  the  case  of  a  will  made  before  the  year  1838,  when 

loiHit'^''  *  tesrtator  uses  general  words  equally  applicable  to  &«&• 
'"''^         hold  and  leasehold  property  (such  as  "  lands  and  tene- 
ments "),  they  are  construed  to  ^ply  to  the  freeholds 
only,  if  the  testator  had,  at  the  date  of  his  will,  boUi 
freehold  and  leasehold  property,  unless  a  contrary  inten- 
tion appears ;  but  if  the  testator  had  leasehold  but  no 
freehold  property  to  satisfy  them,  they  are  held  to  apply 
to  the  leasehold  (c).     2964. 
d.!i^5'tb.     ^"*  ^7  *'^«  «**'■  1  ^i*''-  ^  26,  a  26,  "  a  devise  of  the 
t^^^*.    land  of  the  testator,  or  of  the  land  of  the  testator  in  any 
£^JbXi      place  or  in  the  occupation  of  any  person  mentioned  in 
b6u,  u  wen  his  will,  or  otherwise  described  in  a  general  manner,  and 
■»»>>'         any  other  general  devise  which  would  describe  a  custom- 
ary,  copyhold,  or   leasehold   estate,  if  the  testator  bad 
no  freehold  estate  which  could  be  described  by  it,  shall 
be  construed  te  include  the  customary,  copyhold,  and 
leasehold  estates  of  the  testator,  or  his  customary,  copy- 
hold, and  leasehold  estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  case  may  be,  as  weQ  as 
freehold  estates,  unless  a  contrary  intention  shall  appear 
by  the  will."    2966. 

[In  cases  under  the  old  law  if]  in  a  will  there  is  a 
"I"™  general  devise  in  fee  suffidently  comprehensive  to  pass 

(a)  XayiT)>fHamUtmy.Hi>dt-  (o)  G  CmiBe  T.  !i8,c.  10.  ^90.1 

dan,  6  Moo.  P.  C.  C.  70,  83.  Rop.  Leg.  b;  White.  1489 ;  I  Jum. 

(i)  Suiift  r.  Smift,  1  D.  F.  &  J.  Wilts,  2nd  ed.  673,  579;  Hoh*^  t. 

160.  Abcifrm^,  1  H;.  &  K.  67S. 
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the  legftl  interest  to  the  devisee,  who  i»  a   person  aui  c^i^iJ'**' 
juris,  and  competent  to  convey,  and  the  will  does  not  ^~^7|^J|~ 
chai^  the  devised   estate   with   debts,  legacies,  or  an-  ^|^'^°^ 
nuities,  or  the  charge  may  be  referred  to  other  property,  Sf^^e 
in  which  the  testator  had  the  absolute  beneficial  interest'  «rbuii'«>^ 
and  there  is  not  in  the  whole  will  any  other  object, 
purpose,  or  intention  inconsistent  with  a  devise  of  trust 
or  mortgaged  estates,  then,  although  there  is  not  in  the 
will  any  declared  intention  of  the  testator  to  devise  the 
trust  or  mortgaged  estates,  they  will  pass  to  the  devisee, 
and  in  such  a  case  the  concurrence  of  the  heir  at  law  may 
be  dispensed  with.    And  the  words  "for  the  absolute  use 
and  benefit "  of  the  devisee,  will  not  prevent  the  devise 
from  including  the  legal  estate  in  property  mortg^ed  to 
the  testator  (a).  Also  the  legal  estate  tn  property  of  which 
the  testator  is  mortgagee  in  fee  will  pass  under  a  gift  of 
"  mortgages  "  or  "  securities  for  money  "  (b).     And  it  has 
been  held,  that  where  a  testator  willed  his  wife  "to  receive 
moneys  upon  mortgage,"   these  words  passed  the  legal 
estate  upon  which  the  money  was  secured  (c).    2866. 

[But  in  cases  of  death   after  the   31st   of  December,  bu  not 
1881,  trust  and  mortgage  estates,  vested  in  a  testator  ■»«  ik«r. 
solely,   will,  on   his   death,  notwithstanding  any   testa- 
mentary disposition,  devolve  to   and   become  vested  in 
his  personal  representatives  or  representative  from  time 
to  time,  like  chattels  real  vesting  in  them  or  him,  with 

(fl)  Coote  Morts.  3nl  at.  549  ;  man  aiut  Afiui,  I..  R.  1  Ch.  D.  2H  ; 

BurtoQ,  5  (ill  ;  1  Jarm.  Wills,  2Dd  Jnn- Ilrinmand Saiy'tf^iiiUraa.l.. 

cd.  591,59f>i  Jtaekhamv.  Siddall,  R.-A<:h.D.\nei  larrSaiUA't&tatr, 

111  Sim.  297  ;  Doe  d.  R-yytawi-  t.  L.  B.  i   Ch.  D.  70  ;  /»  re  BeUu-t 

iijW/urrf,  8  M.*W.r,53|S«rfrfrf  TnitU,  I..  R.  fi  Ch.  D.  60i. 
V.  Jannax.  10  Price  T8  \  Hope  T.  (»)  1  Jum.  Wills,  Sad  ed.  600 ; 

lAddell,  21  BesT.  18:1;  Be  Fiimey'n  In  rr  King'i  X.irtgage,6  DeO.  &R. 

£itatf,,3  0if.i6b:  Jie  Field-i  Mffri.  644;  £ni^ht  y.  JhibiwioH.  2  K.&J. 

gagr,itHBi^iH:  LeiPuv.Mathnet,  BOS;  Rippeii  t.   PrieU,   13  Scott 

L.K,2Eq.l77;yj|«S((rrrtM'  Will,  308. 

L.  B.  6  Eq.  696  ;  MaHini.  Lamer-  (o)  Ik>f  A.   Gtvtt  v.  Bt^wtt,  6 

fun,  L.  K.  9  Eq.  &63 ;  /»  re  Paek-  Sxch.  892. 
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^'?'a'!*"'  ^  t^s  powers,  rights,  equities,  and  obligations,  as  in  the 

case  of  cliattels  real  vesting  in  such  representatives  or 

representative  who,  for  this  purpose,  must  be  regarded 
as  the  testator's  heirs  and  assigns  witiiin  the  meaning 
of  all  trusts  and  powers  (a).]  2967. 
i^mmtSm  Ijanda  which  are  in  mortgage,  and  whereof  the  devisor 
^^^  has  onij  the  equity  of  redemptitHi,  will  pass  by  the  same 
words  as  lands  not  mortgaged;  because  a  mortgage  is 
only  considered  as  a  pledge  for  securing  the  repayment 
of  a  debt,  and  the  lands  remain  in  the  mortgagor  for 
every  other  purpose  (6).    2968. 

Keversions  in  fee  will  pass  under  a  general  devise  of 
"lands  or  hereditaments,"  or  even  under  a  devise  of 
"  lands  not  settled  or  disposed  of"  (c).    2969. 

Money  devised  or  contracted  to  be  laid  out  in  the  pur- 
chase of  lands  passes  by  the  words  "lands,  tenements, 
and  hereditaments  "  (d).    3960. 

Hie  expression  "my  unsettled  real  estate"  means, 
in  conunon  paxlanoe,  that  part  of  my  real  estate  which 
is  not  in  settlement.  But  in  its  technical  sense  the  word 
"estate"  refers  to  the  interest  which  the  testator  has  in 
his  hereditaments  as  well  as  to  the  hereditaments  them- 
selves; and  hence  in  the  legal  sense  the  expression 
"my  unsettled  real  estate"  comprises  such  interest  in 
hereditaments  i^ich  have  been  put  in  settlement  as  is 
not  tied  up  by  the  settlement,  but  is  at  the  disposal  of 
the  testator,  as  well  as  hereditaments  which  have  never 
been  put  in  settlement  (e).    3861. 

Under  a  devise  of  lands  "purchased,"  lands  which 
have  been  taken  in  exchange  will  pass  (/).    2962. 

(a)   See  eapra,  par.  99T  a,  and  (d)«  Cruise  T.  3S,  c.  10,  $  SB  i  2 

Stat  41  ft  46  Vict.  c.   41,  e.  30,  in  Spence'e  Bq.   Jnr.   S64 ;   1  Jarm. 

Appendix.  Wills,  2iul  ed.  494. 

(J)   6   Crnise   T.   38,  c.    10,    f  ifyiHeorpttratedSocietj/T.IIick- 

128.  ardt,  1  D.  &  W.  268. 

(e)  I  Jarm.  Willa,  2nd  ed.  668 :  (/)  Doe  d.  Meyrieh  t.  Mryriek, 

6  Craise  1.  38,  c.  10.  §  101.  1  C.  &  U.  S». 
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The  word  "living"  13  ambiguous:  it  may  mean  either  ^a'"-J-^- 
the  advowson  or  the  next  preeentation,  according  to  the  ,.j^      ,. 
context  (a).    2963. 

Under  a  devise  of  a  house  "as  now  in  the  occupation  "h««.« 
of  A.,"  without  more  words,  it  was  held  that  the  use  of  a  ™ii»»i™ 
pump  in  the  yard  of  adjoiaing  premises  will  not  pass  (b). 
S964. 


Skction  III. 
Of  Devises  of  Copyholds. 

The  old  Btatutes  of  wills  have  no  connection  with  ^^'"-^'^ 
eopyholds.    And  though  that  part  of  the  Statute  of  ",j^" 
Frauds    which    relates    to    the    signature  of  wills  (c)  I!£j;|£*'" 
mentions  lands  "  devisable  by  any  particular  custom,"  w'Sil!'" 
still  it  does  not  include  copyhold  estates ;  so  that  by  the 
old   law   copyholds   were   devisable  by  any  instrument 
which  was  adequate  to  the  testamentary  disposition  of 
pereonal  estate  {d).    2966. 

By  the  general  custom  of  all  manors  every  copyholder  ^*^°5;i^, 
has  a  right  to  surrender  his  estate  to  the  use  of  his  3^7u^ 
will  (e).     But  there  are  some  customary  estates  in  the 
north  which   were  not  devisable   either   directiy  or  in- 
directly (/).     8966. 

Formerly,  copyholds  could  not  be  devised  unless  the  ^" 
testator  had  previously  surrendered  them  to  the  use  of  "^ 
his  will,  and  they  were  considered  to  pass  rather  by  that 
surrender  than  by  the  will  itself.     The  will  operated  aa 
a  declaration  of  the  uses  of  the  surrender  (g),    A  sur- 
render to  the  use  of  a  will  could  not  be  made  before  the 

(«)  Webb  T.  Byitg,  2  E.  &  J.  669.  (r)  6  Craiee  T.  3S,  c.  1,  f  2  ;  1 

(*)  PnWni  V.  Batlard,  L.  R  I  Cruise  T.  10,  c.  3,  j  17. 

Q.  B.  (Ei.  Ch.)  IBfi.  (/>  1  Cruise  T.  10,  c.  3,  5  17. 

(o)  atat.  29  Car.  2.  c.  3,  b.  S.  (j)  Burton.  §  1288  ;  6  Cniiie  T. 

(i;)  BnrUiu,  §  1287  ;  6  Cruise  T.  38,  c  4,  g  1  ;  1  Jarm.  Wills,  3nd 

S8,c.4,S  1  i  lJ&nn.WillB,2ude>L83.  ed.  4G. 
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^-  admittonoe  of  the  devisor :  for  until  then  he  had  do 
~  estate  or  intereet  in  the  copyhold.  Where  a  copyholder 
surreDdered  to  the  use  of  hia  will,  the  estAte  remained  in 
him  or  his  heirs  until  the  admittance  of  the  devisee,  and 
did  not  vest  in  the  lord  during  the  copyholder's  lifetime, 
nor  in  the  devisee  after  the  copyholder's  decease  until  he 
was  admitted.  But  if  a  devise  were  made  to  two  persons 
and  one  of  them  was  admitted  according  to  the  purport 
of  the  will,  this  enured  to  both  (a).  Where  the  l^al 
estate  in  a  copyhold  wan  outstanding,  the  person  entitled 
to  the  equitable  interest  might  always  devise  it  without 
a  surrender :  for  otherwise  it  could  not  be  disposed  of  by 
will ;  as  a  person  who  has  not  the  legal  estate  in  a  copy- 
bold  could  not  make  a  surrender  (6).  And  hence  where  a 
copyholder  mortgaged  his  copyhold,  and  the  mortgagee 
was  admitted,  the  mortgagor,  not  having  the  legal  estate 
of  the  copyhold  in  him,  had  no  estate  that  he  could  sur- 
render, and  therefore  might  devise  the  copyhold  premises 
without  any  surrender  (c).  But  as  the  mortgagor  had 
the  legal  estate  till  the  mortgagee  was  admitted,  so  until 
that  time  the  mortg^or  could  not  devise  the  copyhold 
without  a  surrender  to  the  use  of  bis  will  (d).    2867. 

By  stat.  55  Geo.  3,  c.  192,  every  disposition  of 
copyhold  tenements  made  by  the  last  will  of  a  person 
who  should  die  after  the  12th  day  of  July,  1815,  was  to 
be  as  valid,  though  no  surrender  should  have  been  made 
to  the  use  of  his  wilt,  as  if  such  surrender  had  been 
made  (e).  This  Act  does  not  dispense  with  a  particular 
mode  of  surrender  required  by  the  custom  to  give 
validity  to  s  devise  by  a  married  woman  (/).  It  is 
repealed  by  the  stat  1  Vict  c.  26,  a  2,  but  the  necessity 

(a)  6  Cruise  T.  38.  c.  i,  §  3,  4,  S,  (<f)  6  Cruise  T.  38,  c  4,  §  8  ;  I 

II  ;  1  Jana.  Wills.  2iid  cd.  4&.  Jarai.  WilK  2iiil  ed.  45. 

(ft)  6  Cruise  T.  38,  c.  4,  $  21.  («)  BurtoD,  $  1288. 

(c)  6  Cruise  T.  38,  c.  4,  §  26.  (/)  1  Jarm.  WUIg,  2nd  «d.  46. 
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of  a  surrender  is  dispensed  with  by  the  enabling  clause  ^h'^'ZI!' 

(rf  the  latter  Act  (a).    2968.  -^ 

By  s.  4  of  the  same  Act,  however,  it  la  provided,  "  that  m  lotho 
where  any  real  estate  of  the  nature  of  customary  freehold  l^^'' 
or  tenant  right,  or  customary  or  topybold,  might,  by  the  * 
custom:  of  the  manor  of  which  the  same  is  hotden,  have  " 
been  surrendered  to  the  use  of  a  will,  and  the  testator 
shall  not  have  surrendered  the  same  to  the  use  of  bis 
will,  no  person  entitled  or  claiming  to  be  entitled  thereto 
by  virtue  of  such  will  shall  be  entitled  to  be  admitted, 
except  upon  payment  of  all  such  stamp  duties,  fees,  and 
sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate 
to  the  use  of  the  will,  or  in  respect  of  presenting,  regis- 
tering, or  enrolling  such  surrender,  if  the  same  reed  estate 
had  been  surrendered  to  the  use  of  the  will  of  such 
testator:  Provided  &bio,  that  where  the  testator  was 
entitled  to  have  been  admitted  to  such  real  estate,  and 
might,  if  he  had  been  admitted  thereto,  have  surrendered 
the  same  to  the  use  of  his  will,  and  shall  not  have  been 
admitted  thereto,  no  person  entitled  or  claiming  to  bo 
entitled  to  such  real  estate  in  consequence  of  such  will 
shall  be  entitled  to  be  admitted  to  the  same  real  estate 
hy  virtue  thereof,  except  on  payment  of  all  such  stamp 
duties,  fees,  fine,  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  the  admittance  of 
such  testator  to  such  real  estate,  and  also  of  all  such 
stamp  duties,  fees,  and  sums  of  money  as  would  have 
been  lawfully  due  and  payable  in  respect  of  surrendering 
sueb  real  estate  to  the  use  of  the  will,  or  uf  presenting, 
registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards 
surrendered  the  same  to  the  use  of  his  will ;  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid 
(a)  See  supra,  par,  2790. 
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f-  shall  be  paid  in  addition  to  the  stamp  duties,  fees,  fine,  or 
-  sunu  of  money  due  or  payable  on  the  admittance  of  such 
person  so  entitled  or  claiming  to  be  entitled  to  the  same 
real  estate  as  aforesaid."  2969. 
■  Where  a  penon  having  an  estate  tail  in  a  copyhold 
surrenders  it  to  the  use  of  his  will,  if  entails  by  the 
custom  of  the  manor  are  not  barrable  by  recovery  or 
fine,- but  by  surrender,  in  such  case  the  surrender  to  the 
use  of  his  will  not  only  effectuates  the  will,  hut  operates 
as  a  bar  to  the  entail  (a).    2970. 

By  the  old  law,  before  the  stat.  fi5  Geo.  3,  c.  192  (b), 
legal  copyholds  not  surrendered  to  the  use  of  a  will, 
though  in  some  cases  they  would  pass  in  equity,  did  not 
pass  at  law,  by  a  specific  description,  much  less  by 
general  words.  And  without  some  indication  of  inten- 
tion beyond  mere  general  words  of  devise,  an  equitable 
interest  in  copyholds  would  not  pass.  But,  as  we  have 
already  seen,  by  the  stat.  1  Vict.  c.  26,  a  general  devise 
will  now  include  unsurrendered  copyholds,  unless  a  con- 
trary intention  appears  by  the  will.  And  so  it  would, 
as  the  law  stood  after  the  stat.  55  Geo.  8,  c.  192,  and 
before  the  stat.  1  Vict.  c.  26  (c).  And  even  by  the  old 
law,  where  copyhold  lands  were  surrendered  to  the  use 
of  a  will,  they  passed  by  a  general  devise  of  all  the 
testator's  lands  and  tenements,  notwithstanding  there 
were  freeholds  to  answer  such  devise  (d).    3871. 

Even  by  the  old  law,  if  a  man  made  a  disposition  by 

will  of  all  his  copyhold  estates  generally,  and  afterwards 

purchased  other  copyhold  estates,  and  surrendered  them 

to  the  uses  declared  by  his  will,  or  even  to  the  uses 

declared   by  hia  will  of  and  concerning  the  same,  the 

after-purchased  estates  would   pass   under   the  general 

(a)  6  CraiK  T.  SB,  c.  4,  f  19.  7brre  r.  Brmnr,  6  H.  L.  Ca*.  666. 

(h)  See  eupi*,  pu.  2968.  See  mpra,  par.  29GE. 

(i^)  e  Cniise  T.  38,  c.  10,  $  129;  (d)  A  Cruise  T.  38,  c.  10,  §  124. 

1  Jum.  WilU,  2nd  ed.  669—671  ; 
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devise,  altiioogh  the  will  wae  not  republished  (a).    By  ^i"""' 
the    new  law,  such  after-purchased  estates  would  pass 
without  any  surrender  (b).     2972. 


Even  under  the  law  prior  to  the  stat.  1  Vict.  c.  ! 


'  ponbtHr 
^  bifan 


and  subsequent  to  the  stat.  55  Qeo.  3,  c.  192,  a  purchaser,  Mimittuo*. 
before  admittance,  has  an  equitable  and  devisable  in- 
terest, and  the  devise  is  not  revoked  by  his  subsequent 
admittance,  and  is  good  without  any  surrender  to  the 
uses  of  the  will,  and  though  the  words  be  mere  general 
words,  such  as  "  real  estate  "  (e).     2873. 

Even  under  the  old  law,  where  a  person  devised  his  odIwuki 
manor,  and,  subsequent  to  the  execution  of  his  will,  but  gj*,;^ 
before  his  decease,  a  copyhold  escheated,  it  passed  to  the 
devisee  (d).    2974. 

A   surrender  of  copyholds   made   after   the  will  and  »*maika 
amounting  to  a  partial  alienation  of  the  estate,  does  not  ^^i^"^' 
operate  as  a  complete  revocation  of  the  will,  which  may 
still  have  its  effect  upon  the  reversion  or  other  continu- 
inj;  interest  of  the  testator  (e).    2876. 

By  s.  5  of  the  stat.  1  Vict.  c.  26,  "  when  any  real  estate  woii « 
of  the  nature  of  customary  freehold  or  tenant  right  or  wai"  oi 

*  °  oUBtObutT 

customary  or  copyhold  shall  be  disposed  of  by  will,  the  ^^'^. 
lord  of  the  manor  or  reputed  manor  of  which  such  real  ^^^^ 
estate  is  holden,  or  his  steward,  or  the  deputy  of  such  nu.*^ 
steward,  shall  cause  the  will  by  which  such  disposition 
shall  be  made,  or  so  much  thereof  as  shall  contun  the 
disposition  of  such  real  estate,  to  be  entered  on  the  court 
rolls  of  such  manor  or  reputed  manor;  and  when  any 
trusts  are  declared  by  the  will  of  such  real  estate,  it 
shall  not  be  neceaaaiy  to  enter  the  declaration   of  such 
trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on 
the  court  rolls  that  such  real  estate  is  subject  to  the 

(«)  Sogd.  Ooncwe  View,  128;  1  (c)&ii«a«T.I»'oiid»,2*BeaT.3T3. 

JuTu.  Wilbs  2nd  ed.  16.  (d)  6  Cniiw  T.  3S,  c  3,  $  M. 

(i)  Bee  Bupn,  par.  2790.  (r)  BnrUm,  {  1293. 
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^i."!iB?'  tnists  declared  hy  such  will ;  uid  when  any  such  real 

maduwiuixi  estate  could  not  have  been  disposed  of  by  will  if  Hub 

utEdu'uia  Act  had  not  been  made,  the  same '  fine,  heriot,  dues, 

H^'whao    duties,  and  services  shall  be  pud  and  rendered  by  the 

■n  not  DOW  devisee  as  would  have  been  dne  from  the  customary  heir 

h^r'T^    in  case  of  the  descent  of  the  same  real  estate,  and  the 

i^i^'^   lord  shall,  as  against  the  devisee  of  such  estate,  have  the 

same   remedy  for   recovering   and  enforcing  Buch  fine, 

heriot,  dues,  duties,  and  sei-vices  as  he  is  now  entitled  to 

for  recovering  and  enforcing  the  same  from  or  against  the 

customaiy  heir  in  case  of  a  descent."     2976. 
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Section  I. 
Of  General,  Specific,  and  Demonstrative  Legacies. 
Bequests  or  l^acies  may  be  classed  under  three  heads —  p7.  IiLT.l^ 
Oeneral,  Specific,  and  Demonstrative  {a),     3877.  '- 

A  general  bequest  is  a  legacy  of  personal  estate  by  a  SrSS?  "^ 
general  denomination  which  does  not  necessarily  designate  f!^^  "^ 
any  particular  thing  forming  part  of  the  testator's  estate  '"*'''' 
either  at  the  date  of  the  will  or  at  the  death  of  the 
testator,  any  more  than  something  of  the  same  kind  not 
forming  part  of  bis  estate ;  as  where  a  bequest  is  made 
of  goods  and  chattels,  or  of  money  or  stock  generally  (i>). 
2978. 

A  specific  bequest  is  a  legacy  of  a  certMn  thing  or  of  Deaniu™ 
certain  things  forming  part  of  the  testator's  estate  either  i/v^i- 
at  the  date  of  his  will  or  at  the  time  of  his  decease,  and 
distinguished  by  him  from  all  other  things  of  the  same 
kind :  as  in  the  case  of  a  bequest  of  stock,  by  a  particular 
description,  which  a  testator  has  at  the  date  of  his  will 
or  may  have  at  the  time  of  his  decease,  or  of  money  in  a 
bag,  or  of  a  certun  piece  of  plate,  or  of  a  term  of  years  (c). 


(a)  See  I  Bop.  Leg.  by  White,  1,  191,  203  ;  Slephimm  v.  DowKNi,  3 

191—2,  19S.  Bear.  342;  MOU  t.  Brimm,  21  Beav. 

(i)  See  a  Bop.  Leg.  bj  White,  1,  1 ;  Chetlm-  v.  Umnek,  23  BeaT.  402; 

191, 303;  KsUtHf  t.  PrMtan,  1  D.  Fieldiitg  t.  Fre*U»t,  I  D.  &  J.  438; 

k  3.  438.  Mucre  r.  M«ore,  29  BeitT.  496;  JTm- 

(tr)  Seel  Bop. Leg.  b;  White,  1,  mre  t.    Carlttmi,  30  Bear.  638; 
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^i.^'"'      -^  demonstrative  bequest  is  a  legacy  of  a  sum  of  money, 
p^jijjy^     with  reference  to  a  particular  fund  for  ita  pajnnent  (o). 

XiST-  a»80. 

Jl?!^;^^  The  terms  " pecuniary legaciee"  and  "general  legacies" 
•'«•'''*"  are  sometimes  used  as  synonymous ;  but  every  general 
legacy  is  not  pecuniary,  i.e.,  relating  to  money ;  and  one 
species  of  specific  legacy  la  of  a  pecuniary  nature :  so 
that,  in  fact,  there  may  be  either  a  general  pecuniary 
legacy  or  a  specific  pecuniary  legacy  (b).  2981. 
ceruto  The  fact  of  a  testator  giving  an  amount  of  property 

g«»njud  of  a  particular  kind,  and  of  his  having  at  the  date  of 
Jg|^  the  will  some  property  of  that  kind  of  the  same  amount, 
'""''^  is  not  a  ground  upon  which  the  Court  can  conclude 
that  the  legacies  are  specific,  where  such  property  can 
be  bought,  and  where  he  has  not  in  any  way  de- 
signated the  property  bequeathed  aa  the  identical  pro- 
perty  he  had  at  the  date  of  his  will  or  should  have 
at  the  time  of  bis  death.  So  that  where  he  has  a 
certain  number  of  canal  shares  at  the  date  of  his  will, 
which  by  Act  of  Parliament  were  to  be  deemed  per- 
sonalty, and  he  bequeaths  that  precise  number  of  canal 
shares  generally,  this  legacy  is  general,  and  amounts  in 
effect  to  a  gift  of  such  an  indefinite  sum  of  money  as 
will  suffice  to  purchase  so  many  shares  as  he  has  given : 
and  hence  if  at  the  testator's  decease  he  has  no  shares, 
the  l^atee  will  be  entitled  to  the  value  of  them  out  of  the 
general  personal  estate.  But  the  word  "  my  "  preceding 
the  words  "stock,"  "annuities,"  or  "shares,"  rendera  a 
legacy  of  stock,  annuities,  or  shares  specific  (c).    And 

Je»ei  ».  Smdhall  (No.  2),  32  Be»».  («)  I  Bop.  Leg.  by  White,  192. 

31  ;  Pa^t  V.  Buifli,  1  Hem.  &  H.  198,  IB9  ;  Riibintint  v.  Geldard,  3 

66a  ;  In  re  Jtfftry'»  TruiU,  L.  R.  2  Mac.  L  Q.  73C  ;  Hodge*  t.  Grant, 

Eq.  68  ;  Oliver  v.  OlWer,  L.  R.  11  L.  B.  4  Eq.  1*0. 

Bq.  50fi  ;  Datyiei  t.  FmvUrr,  L.  B,  (S)  I  Rop.  Leg.  by  White,  191,  n. 

IS  Eq.  30S ;  Fesa  t.   Young,  L.  R.  (o)  8e«  1   Rop.  Leg.  b;  White, 

19  Bq.  fiOI ;  Bothaalejit.  Sierton,  20i,  206,2X6 ;  Sobiiuony.  Addi4on. 

L.  R.  20  Bq.  344.  3  Beav.   61G  ;  Mitler  v.  Little,  3 
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where  a  certain  amount  of  stock  is  bequeathed,  with  a  ^.'^■^■If' 

direction,  that,  if  the  testator  should  not  have  sufficient 

stock  to  answer  the  legacy,  bis  executors  should,  out  of 
bis  reeiduaiy  estate,  purchase  enouj^h  to  make  up  the  de- 
ficiency, such  a  bequest  creates  a  specific  l^acy  (a),  2982. 

There  is  often  great  uncertainty  whether  a  legacy  is  DwmMnv 
specific  or  demonstrative  {&).     Thus,  where   a  testator  ^i** 
made  a  bequest  in  these  terms  :  "  I  give  to  H.  D.  the  ^ 
sum  of  £100,  which  said  sum  is  owing  to  me  by  bond 
from  K  D."  it  was  held  to  be  a  specific  and  not  a  de- 
monstrative  l^acy  (c).     But   where   a   testier   made 
the  following  bequest:    "I  give  to    my  son    £10,000 
sterling,   being  my  share   of  the  capital   now  engaged 
in  the  banking  business  of,"  etc.,  it  was  held  to  be  a 
demonstrative  and  not  a  specific  legacy  (d).    2988. 

The  practical  distincUons  between  these  different  p 
kinds  of  legacies  are  these:  1.  If,  after  payment  of^ 
debts,  there  is  a  deficiency  of  assets  for  payment  of  all  ^^^ 
the  legacies,  a  general  legacy  will  be  liable  to  abate  j  tH^om. 
but  a  specafic  legacy  will  not,  without  express  words ; 
because  the  entire  specific  thing  is  given  to  the  specific 
legatee.  2.  On  the  other  hand,  if  a  specific  bequest  is 
made  of  a  fund,  and  it  fiiils,  the  legatee  will  not  be 
entitled  to  any  compensation  out  of  the  general  personal 
estato  of  the  testator ;  because  nothing  but  the  specific 
thing  is  ^ven  to  the  legatee  (e).    3.  A  demonstrative 

Beav.  369  ;  Myttim  v.  Mytton.  L.  B.  406.     See  also  Ihtnean  t.  Duneam, 

19  Eq.  80 ;  BntkamUy  v.  Bherion,  27  Beav,  386. 

L.  It  20  Bq.  304  ;  Macdaitald   v.  (■O^^mnrv./MwZyn.ieBeaT. 

7rriM,  L.  R.  8  Ch.  D.  (Ap.)  101  ;  136. 

Shephtard  i.  Beetham,  L.  R.  6  Ch.  (s)  1  Bop.  Leg.  l:^  White,  191— 

D.  597.  3 ;   Dwteait  r.  Dunoaii,  27  Bcbt. 

(a)  lUeiui>nd  t.  Martin,  7  Hare  386;  V.-C.  Kinderiley  in  MtUlint 

471.  V.    SmUh,   \    Drew.   iL  Bra.   210 ; 

(ft)  See  Winiam4  t.  Hughft,  24  Gordeti   t.    Duff,   26   Bea*.   619  ; 

BeaT.474i  eoTd<nfj.Duff,2i^ca.T.  Datiti  'v.  Fhtnler.'L.'R,  16Eq.3U3; 

619  ;  Berait  t.  Altonurj/'Oeim-ai,  Mafdonald  v.  Irrim:  1^  U.  8  Ch. 

4Qit  361.  D.  (Ap.)  lOI. 

(e)  Davie*  v.  JUergait,  I  Beav. 
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^  l^acy  will  not  be  liable  to  abate  with  general 
~  l^acies  upon  a  deficiency  of  assets.  And  if  the  fund 
pointed  out  for  its  payment  fails,  the  legatee  is  entitled 
to  payment  out  of  the  general  assets  (a).  Thus,  legacies 
directed  to  be  paid  or  bequeathed  out  of  a  debt  or 
security,  are  to  be  paid  out  of  the  debt  or  security  in 
preference  to  general  legacies  ;  and  if  the  debt  is  not  in 
existence  at  the  testator's  death,  or  if  it  is  insufEcient  to 
pay  the  legacies,  the  legatees  will  be  entitled  to  payment 
out  of  the  general  assets  (b).  But  when  stock  is 
specifically  bequeathed,  and  it  does  not  wholly  or  does 
only  in  part  exist  at  the  testator's  death,  the  legacy  will 
either  be  wholly  or  partially  adeemed,  as  the  case  may 
be  (c).  And  if  a  debt  specifically  given  is  received  by 
the  testator,  the  bequest  of  it  will  be  adeemed,  since  the 
subject  of  the  bequest  no  longer  exists ;  for  the  debt  is 
discharged,  and  the  proceeds  do  not  fall  within  the 
description  of  the  bequest  (d).  4.  A  specific  legacy,  if 
of  stock,  carries  with  it  the  dividends  which  accrue  from 
the  death  of  the  testator;  but  a  demonstrative  legacy 
does  not  carry  interest  froui  the  testator's  death  (e).  5.  A 
specific  legatee  is  entitled  to  have  his  legacy  redeemed 
from  chains  created  by  the  testator  (as  distinguished 
from  charges  incidental  to  the  property)  at  the  expense 
of  the  testator's  general  personal  estate,  or  to  have  com- 
pensation out  of  it  (/).     S984. 

(a)  1  Eop.  Leg.  by  White,  192,  170 ;  /»  «  Sridie,  L.  R  4  C.  P.  D. 
l^S—9 ;  V.'C.  Kinderiley  in  Mul-  S36.  In  this  can  the  aathor  con- 
lin*  V.  Saath,  1  E^.  A  Bm.  210.  c&vm  that  an  exceptioD  shoiitd 
For  an  instance  of  a  legacy  which  have  been  made  ;  and  that  Te«soD 
did  not  fall  within  an;  of  Ihese  and  justice  were  aonecesaarily 
classes.  Bee  Gmrd  t.  Heldtmen,  sacrificed  to  a  general  rule  vrbich 
22  BeaT,  391.  did   not  properly  apply  to   sach 

(6)  1  Rop.  Leg.  by  White,  237,  a  state  of  facts. 

(c)  1   Rop.   Leg.   by  White,  3  ;  (e)  V.-C.  KindenUy  in  JftiUtiM 

BarrUen  t.  Jaaktim,  L.  R.  7  Ch.  v.  SmitK,  1  Dr.  fc  Sm.  210 ;  liavia 
D.  339.  V.  FoKler,  L.  R.  16  Bq.  SOS. 

(rf)  1  Rop.  Leg.  by  White,  33*  ;  (/>  Bathanley  v.  S/u^tan,  L.  R, 

SidtbUltam  v.  Watien,    11    Hare      30  Bq.  304. 
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Sbctioh  II, 
Of  the  Description  of  the  Thirds  Bequeathed. 

However  general  the  words  of  bequest  of  a  term  may  Pr  ni.T.iii. 

be,  if  they  are  satisfied  by  the  interest  which  the  testator  ;; ;; — 

had  at  the  date  of  his  will,  the  bequest  will  not  pass  a 
new  estate  acquired  by  the  testator  afler  the  devise  by 
renewal  or  otherwise ;  at  least  where  the  legal  estate  in 
the  term  was  vested  in  the  testator  hioiself,  and  not  in 
some  other  person  in  trust  for  him  (a).     S986. 

The  word  "  money "  will  include  notes  payable  to  "momt-" 
bearer,  exchequer  bills,  and  bills  of  exchange  indorsed  in 
blank ;  because  they  are  not  to  be  considered  as  choees  in 
action  (b).  Generally,  choses  in  action,  such  as  Qovem- 
ment  securities  and  promissory  notes  not  payable  to 
bearer,  do  not  pass  under  the  name  of  money  or  cash  (c). 
The  word  "  money "  will  not  pass  shares  or  stock  in  the 
funds,  unless  its  meaning  is  enlarged  by  the  context;  or 
unless  the  testator  at  the  date  of  his  will  and  his  death 
had  no  other  property  on  which  the  bequest  could 
operate  {d).  And  the  circumstance,  that  the  amount  of 
cash  which  the  testator  had  at  the  time  of  his  death  was 
very  small,  and  yet  the  money  was  given  to  one  for  life 
with  a  limitation  over,  is  not  of  itself  sufficient  to  extend 
the  signification  of  the  word  money ;  at  least,  if  there  are 
other  parts  of  the  personal  estate  which  neither  that 
expression  nor  any  others  used  by  the  testator  would 
pass ;  BO  that  there  is  nothing  on  the  face  of  the  will  to 
show  that  be  intended  to  make  a  disposition  of  the 
whole  personal  estate  (e).    But  in  the  absence  of  any 

(a)  1  Bop.  L^,  by  White,  360,  by  White,  282. 

8S2  ;  1  Jftrm.  Wills,  2nd  ed.  263.  (,S)    CluipnaH   v.   Bej/neldt,   2H 

(i)  1  Rop.  Leg.  by  White,  282 ;  Beav.  221 ;    OMint  v.  Qtlliiu,  h. 

I  Jaim.  WUIb,  2iid  ed.  667,  n.  (/).  B.  12  Eq.  ibS. 

(*)  Marqtii*  o/mrfford  v.  Lord  (a)  Ztmie  y,  Thomat,  1  Kay  896; 

Xonf  A«r,  T  Beav.  1  ;  I  Bop.  Ug.  6  D.  U.  ft  O.  al6  ;  Otudon  i.  Dot- 
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ci."''4 "'  other  bequest  of  the  residue,  or  other  indication  to  the 
contrary,  a  bequest  of  any  mooey  which  may  remain 
after  pajnnent  of  debts,  includes  the  general  residue  not 
specifically  bequeathed,  and  which  by  law  is  liable  to  the 
payment  of  the  testator's  debts  (a).  And  so  a  bequest  of 
any  money  which  may  remain  ailer  payment  of  legacies, 
may  include  the  general  residue,  if  the  testator  has  mani- 
fested an  intention  of  disposing  of  everything,  which 
would  otherwise  be  frustrated  (&).  And  a  bequest  of 
"  the  income  arising  &om  his  principal  money  "  for  the 
testator's  wife  and  children,  will  include  even  leaseholds 
(but  not  real  estate),  where  he  leaves  little  money  and 
yet  a  lai^  personalty,  and  it  was  apparently  his  intention 
to  dispotfc  of  his  whole  personal  estate  by  that  descrip- 
tion (c).    2986. 

"  Honey  of  which  I  may  die  possessed  "  will  not  in- 
clude an  apportioned  part  of  an  annuity  or  of  interest 
from  the  last  stated  days  of  payment  to  the  testator's 
death  ;  nor  a  legacy  due  which  had  not  been  acknowledged 
by  the  executors  to  be  at  the  testator's  disposal  (d). 
2987. 

"pnaniuy  And  as  stock  in  the  funds  is  not  money,  so  legacies  of 
stock  are  not  properly  "  pecuniary  legacies  "  (e).    2988. 

"HcD^  Freight,  under  a  charterparty,  executed  after  the  date 

of  a  will,  and  in  respect  of  a  voyage  not  completed  till 
after  the  testator's  death,  will  not  pass  as  "  money  which 
at  the  time  of  his  decease  should  be  due  to  him"  (/), 
2989. 
But  money  receivable  by  executors  under  a  policy  of 

leriU.  1   My.  ft  E.  66 ;  Larner  v.  33  Besv.  321. 

LuTMr,  3  Drew.  704  \  Newman  v.  (e}  PrUhard  t.  Prieliard,  L.  R, 

A>)FnuiH,26BeKv.ZlS;  Conilitgv.  II  Eq.  232. 

Oiwlinf,  26  BesT.  44S.  (d)  Bynm  t.  Bra»dTetk,  L.  B. 

(a)  Staeitv.Barrc,  1  JobDS.G4;  16  £q.  476. 

Xeriiuimy.Lads  Leinard,3iBeav.  («)llJiirTa.&B7th.bjSneet,467, 

487.  (/)  dtephrmiMv.  Doteiim,  3  Bckv. 

(»)  Mmtag»ev.Barl(>/8a»dwieh,  342. 
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assurance  on  the  testator's  life,  or  damages  recovered  in  ^i,'"'*"i*' 
an  action  by  executors  for  s  breach  of  contract  committed 
in  his  lifetime,  will  jtass  under  a  beqaeert  of  "any 
mtmey  he  may  die  posseased  of,  or  which  may  be  due 
and  owing  to  him  at  the  time  of  his  decease "  (a). 
2990. 

A  beqaeet  of  the  testator's  "  ready  money  "  compre-  '^^' 
bends  money  of  the  testator  in  the  hands  of  bis  banker, 
or  in  a  savings  bank  where  he  had  given  notice  for  pay- 
ment, but  not  promissory  notes  or  notes  of  hand,  or 
debts  due  to  him,  however  safe,  or  with  whatsoever 
facility  obtainable  (b).  A.nd  it  was  held,  that  money  of 
a  testator  which  at  the  time  of  his  death  was  in  the 
hands  of  a  salemaster  in  Smithfield  was  not  ready  money 
within  the  meaning  of  a  clause  directing  the  payment  of 
debta,  by  the  application  in  the  first  instance,  of  alt  his 
ready  money  and  aecnrities  for  money  (c).     3981. 

WhUe  the  stat  3  &  4  Will,  i,  c  85,  for  the  regulation  S'^;^'"* 
of  the  East  India  Company's  Charter,  was  in  force,  the^i^ 
ciq)ital  stock  of  the  Company  was  not  "  a  Government  or 
Parliamentary  stock  or  fund" ;  nor  was  it  a  foreign  stock  ^^ 
or  fund  (d).    2992.  '^ 

Bailway  preference  and  other  stock  will  pass  under  the  SSTS 
term  "  railway  shares,"  where  the  testator  never  had  any  ''™** 
diares,  but  bad  railway  stock  at  the  date  of  the  will  (e). 
And  unless  there  are  indications  to  the  contrary,  railway 
shares  will  pass  railway  stock,  even  where  the  testator 
has  both  railway  stock  consisting  of  shares  paid  up  and 
consolidated  into  stock,  and  also  railway  shares  partly 
paid  up  (/).    2993. 

(a)  I'ttty  Y.  WUUmt,  L.  R.  4  Ch.  (rf)  JSr««',i  v.  Broai,  4  K.  &  J. 

Ap.  574;  Bide  t.  Harriioa,  L.  R.  701. 

IT  Kq.  TS.  (e)  IHnder  t.  Trinder,  L.  R.  1 

(ft)  Pltrier  v.  Marekant,  1  Y.  &  Eq.  696. 

C.C.  aaoO;  r  PhU,  366;  /«  re  (/)  MoTHaev.Alfmer,L.R.lO 

r-'iceU'i  ZVMit,  1  Johmi.  49.  Ch.    Ap.  148;  7  H.  L.  717,   over. 

ic}SmUh,i.BMtli!r,\i.iih.692.  Tuliog  Oatfiv.  Oaie;9auv6G6. 

VOL.  II.  0  0 
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^b's'/'s''      Bank  Block   will  not   pass  under  the   description  of 

Fortune  o     fortune  or  money  "  in  the  funds,"  without  aid  from  the 

tba'/awli.     context.     Money  in  the  funds  ia  a  portion  of  the  sums 

lent  on  the  t^ecurity  of  the   public  funds  granted  by 

Parliament.     Bank  stock  is  nothing  more  than   a  {mv 

portional  share  of  the  profits  of  the  corporation  of  the 

Bank  of  England  belonging    to    an    individuaL     The 

dividends  on  the  public  funds  are  paid  by  the  Bank  aa 

agents  of  the  Qovernment.   The  dividends  on  bank  stock 

are  paid  by  the  Bank  aa  a  share  of  their  own  profito  (a). 

8994. 

whsn  The  bequest  of  a  certain  specified  sura  due  upon  a 

p™"*      particular  security  will  not  pass  any  part  of  tJie  interest 

princii-j.     which  may  be  owing  at  the  testator's  death  or  at  the 

period  when  the  will  was  made  (b).     But  a  gift  of  a  bond 

or  of  the  money  (generally)  owing  on  a  bond,  will,  unless 

restrained  by  the  context,  carry  arrears  of  interest  due  at 

the  testator's  death.     And  a  bequest  of  a  mortgage  seenis 

to  admit  of  the  same  construction  (c).    2896. 

whsn  tt  A  bequest  of  the  interest  of  a  sum  of  money  passes 

J||™^       the  principal,  although  expressed  to  be  for  the  sole  use 

priDci)*].     ^ti,j  benefit  of  a  woman,  free,  etc.,  and  her  receipt  alone 

to   be  a    sufficient   discharge,   and  although   the    word 

"  absolutely  "  be  used  in  a  bequest  of  specific  articles  to 

the  same  person  (d).    2886. 

mm  Where  a  testator  directed  the  income  of  his  residuary 

forncerwin  estate  to  be  paid  to  his  three  children  in  certajn  propoi^ 

mL'^"    *'°°^;  ""1.  *'''**'■  **^''  ^^^  decease  of  any  one  or  two  of 

Mi^i^li-  them,  until  the  decease  of  the  survivor,  the  shares  of  the 

^tSdw^*^  deceased  should  go  to  their  childien  ;  and  that,  after  the 

decease  of  the  surviving  child,  the  capital  of  the  residae 

(a)  Sllnyt^  J. Grainger, SO.tS.  flweet,  461. 
&G.  386;  7  H.  L.  Cas.  279,  MS,  (O  llJarm. fc  Bylh.  bj Sneei. 

28$.  461 . 

(i)  1  Bop.  Lag.  by  Wbita,  268 ;  (d)  Smotphrtg  t.  ffaa/Anry,  1 

3  ra.  1484  ;  1 1  Jarm.  «  Byth.  by  8im.  (N.  S.)  586. 
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should    be    divided  amongst  the  children  of  his  said  ^^^i'J*^- 

diildren  per  capita ;  and  one  of  the  children  had  chil- 

dren,  but  they  all  died  in  her  lifetime,  and  she  herself 
died  before  one  of  the  other  c^dren ;  it  was  held  that 
the  children  of  the  child  so  dying  took  vested  transnus- 
sible  interests  in  the  income  which  accrued  between  the 
death  of  their  nu>tlier  and  the  death  of  the  survivor  of 
the  tefltatoi^s  children,  on  the  ground  that  the  grand- 
children were  to  take,  not  by  way  of  substitution  only 
in  case  they  survived  their  parent,  but  that  they  took  the 
gift  of  the  dividends  from  the  death  of  their  parent,  for 
the  life  of  the  survivor,  as  if  it  had  been  a  simple  gift  of 
a  principal  sum  equivalent  to  those  dividends  (a).  3987. 

Under  a  bequest  of  a  certain  specified  sum  secured  bodiuh 
upon  a  policy  of  insurance,  bonuses  will  pass,  unless  a^^***'^ 
contrary  intention  appears  (6).     But  a  bonus  on  shares  ~"'™'- 
declared  in  the  lifetime  of  the  testator,  though  not  pay- 
able till  after  his  death,  will  not  pass  under  a  bequest  of 
the  income  or  proceeds  of  the  shares  (e).    2996. 

The  word  "  debentures,"  occurring  in  a  bequest  of  the  "  !>•*?>■ 
general  mass  of  the  testator's  personal  property,  was 
held  by  Sir  K.  Sugden.  when  Lord  Chancellor  of  Ireland, 
to  be  suffident  to  pass  policies  of  life  insurance,  even 
though  the  testator  had  some  debentures  specifically  so 
called  (<i).     2988. 

Bills  of  exchange   or  promissory  notes,  bonds,    and  "b™^**^. 
mortgage  debts,  will  pass  by  the  words  "  securities  for 
money  "  (e).    3000. 

It  has  been  held  that  bank  stock,  and  canal  and  rul-  ^^^^|^'- 
way  shares  will  not  pass   under  a  bequest  of  propeiiy 

(a)SimerT.0ouid,l8im.(!I.S.')      Gould,  temp.  Sudden,  270;  in  Be 
541.  LafcLvardY.  la«e,h.B..H  Ch.D. 

(i)  1  Bop.  Leg.  by  White,  296  ;      866,  it  waaheld  that  "dcbciilares" 
Riibertt  T.  Eitrard',  33  Bcbt.  2S9.      did   Dot  pass  "  debenture  stock  " 

(O  Lo«k  ».   VenabU;  37  BeftT.       intflwhichtheyhadbeenconvorted. 
ie».  (e)  1  Bop.  Leg.  by  WUte,  284. 

(,i)  PkUipt  T.  Ba*t««<>d,  Lloyd  k 
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^H."""' " vested  in  securities "  or  " money  or  securities  for 
money  "  (a).  And  it  has  also  been  held  that  a  banker's 
deposit  notes,  being  receipts  for  money,  to  account  tor 
on  demand,  will  not  pass  as  "  securities  for  money  "  (&). 
3001. 
JljJ™!?"  It  has  been  held,  where  the  testator  had  foreign  bonds, 
that  colonial  bonds  did  not  pass  under  the  description  of 
"  foreign  bonds,"  even  though  it  was  necessary  to  include 
them  in  order  to  make  up  the  amount  specified  (c). 
3002. 
^^^  The  word  "goods,"  or  "chattels,"  or  "effects,"  standing 

£^^'  alone,  will  embrace  all  the  personal  estate  of  a  testator : 
ESUuT  ^  bonds,  notes,  money,  plate,  furniture,  etc  (d).  But 
when  a  testator  only  bequeaths  goods  and  chattels  or 
effects  iu  a  particular  situation,  as  "all  his  goods  in  his 
house  at  A.,"  those  alone  pass  which  may  be  regarded  as 
then  connected  with  that  locahty,  rather  than  as  inde- 
pendent of  locality ;  so  that  furniture  not  attached  to  the 
freehold,  linen,  plate,  money,  and  hank  notes,  will  pass ; 
but  not  things  in  action,  as  bonds,  mortgages,  receipts, 
etc.  (c).  So,  a  specific  legacy  of  all  a  testator's  "  property," 
"  personal  estate,"  or  "  things,"  in  a  particular  place,  will 
not  pass  choees  in  action  there  (/).  And  when  the  word 
"  goods,"  or  "  chattels,"  or  "  effects,"  or  "  peraonalty,"  is 
preceded  and  connected  with  a  number  of  substantives  of 
narrower  import,  it  will  be  confined  to  property  ejusdem 
geueris  with  those  previously  described  by  those  words ; 
unless  something  is  excepted  out  of  the  thiugs  enumerated, 

(a)  11  Jarm.  &   Bjth.  bj  Svieet,  Kendall  v.  Ktadall,  4  Kuss.  360. 
162  ;  HvddirHoa  v.  Botddihtry,  10  (r)  1  Bop.  L^.  bj  White,  2S0 ; 

BeaT.  617  ;  Ogle  v.  Snipe,  L.  K.  8  II  Jarm.  ft  Bjth.  t^  Sweet,  413 ; 

£q.  434.  .Varguu  c/ Hereford  y.  Lord  Lam- 

(£)  Haphint  T.  AbboU,  L.  R.  19  (^r,  7  Beav.  I ;  Smnfim  v.  Smio/m 

Bq.  22S.  (No.  4),  29  Beav.  207. 

(f )  BuU  T.  Bill.  L.  B.  4  Ch.  D.  97.  (/)  I  Bop.  I-eg.  by  White,  269, 

(rf)  1  Bop.  Let;-  by  White,  260,  260 ;  11  Jarm.  &  Bjrth.  by  Sweet, 

280 ;  1  Jarm.  Wills,  Sod  ed.  611 ;  442. 
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by  words  of  narrower  import,  which  is  not  ejasdem  generis  ^h.'s''''i 
with  those  things ;  or  unless  the  bequest  is  expressly  or 
apparently  residuary  (a).  But  where  a  testator  disposes 
of  all  the  residue  of  his  estate  and  effects,  or  disposes  of 
his  "  personal  estate,"  adding,  without  any  intervening 
words,  an  enumeration  of  certain  specific  articles,  the 
general  words  are  not  limited  to  things  ejundem  generis 
with  the  specific  articles,  but  th^  words  enumerating 
the  specific  articles  are  regarded  as  a  defective  enu- 
meration (b).  If  a  bequest  is  made  "  of  all  the  testator's 
goods,  etc,  in  a  particular  houne  or  place,"  without  any 
words  indicating  that  he  refers  to  such  only  as  are  there 
at  a  particular  lime  (as  at  the  date  of  his  will),  whatever 
personal  chattels  are  found  there  at  his  death  will  be  the 
property  of  the  legatee  (e).  And  none  but  those  which 
are  in  that  place  at  the  death  of  the  testator  will  pass, 
except  where  the  locality  of  them  was  referred  to  merely 
for  the  purpose  of  describing  the  articles  (d),  [After  a 
devise  of  all  the  real  estate  to  one  person,  a  bequest  to 
another  person  of  "all  the  farming  stock,  goods,  chattels, 
and  effects  in  and  about "  a  farm,  gives  to  the  l^atee  the 
crops  growing  on  the  farm  at  the  testator's  death  (6).] 
3003. 

A  bequest  of  "household  furniture,  plate,  house  linen,  •■AUathn 
and  all  other  chattel  property,"  does  not  include  the  pnv«tr.- 
generol  personal  estate ;  for  the  words  "all  other  chattel 
property  "  must  be  construed  by  the  other  words  with 
which  they  are  associated,  and  mean  all  other  chattel  pro- 

<«)  1  Eop.  Leg.  by  White,  261,  (A)  Fiiier  y.  N/pbum,  U  Beav. 

267,  280 :  1  Jamt,  Wills,  2nd  ed.  fl2li ;  Dean  v.  mbioa,  L.  B.  3  Eq. 

644,  M8,  6B9  ;  it  WriglU't  IViaU,  713 ;  JCinff  v.   Grorgi;  L.  K  i  Ch. 

IS  BeaT.  3GT;  Aiiiiimv..<iitapt(m,\  D.  4H5iafflnned,6  Cb.  D.(Ap.)fi27. 

Jobos.43  ■.Bortimv.DiMbar.iail.  (0)  1  Bop.  Leg.  b;  Wbite,  248. 

231  i  apinfts  ».  iSicin/rii  (No.  4),  (if)  1  Hop.  Leg.  by  White,  343— 
29  Beav,  207 ;  JVuffce  v.  Chapman, 
27   Bea*.    290;    Hodgiim   v.   Jejr, 
L.  B.  2  Ch.  D.  122. 
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^  perty  ejusdem  generis,  at  least  where  there  is  a  distinct 

~  residuary  clause  (a).    3004. 

In  like  manner  the  words  "et  cetera,"  following  specific 
articles,  refer  to  things  ejusdem  generia,  and  do  not 
include  the  general  residue,  unless,  on  the  whole,  a 
contrary  intention  appears  (b).    3006. 

Pictures  placed  as  ornamental  furniture  of  a  house,  and 
plate  and  lioeD,  pass  under  the  description  of  "all  furni- 
ture belonging  to  a  house."  But,  in  general,  books  will 
not  pass  under  that  description  (e).    3006. 

Where  "  fixtures  and  fixed  furniture  "  are  bequeathed 
to  a  person  for  life,  and  the  household  goods,  fiimiture, 
and  other  property  "  not  comprehended  under  the  term 
fixtures  and  fixed  furniture"  are  bequeathed  to  him 
absolutely,  the  term  "  fixed  furniture "  includes  looking- 
glasses  standing  on  chimney-pieces  and  nailed  to  the 
wall,  and  bookcases  standing  on,  but  not  fastened  to, 
brackets,  and  screwed  to  the  wall  {d).    3007. 

d  Under  special  circumstances  [but  not  as  a  general  rule] 
a  bequest  of  household  furniture  will  pass  fixtures 
belonging  to  the  testator  in  a  leasehold  house  occupied  by 
him  (e).  But  books  do  not  pass  under  the  words  "  house- 
hold furniture  "  (/).  Nor  do  goods  in  a  bouse  of  business 
which  belong  merely  to  the  business  (g).    3008. 

Id  The  term  "  household  goods  "  includes  all  articles  of 
household  which  are  neither  fixtures  nor  things  of  such 
a  nature  that  they  are  consumed  in  being  enjoyed  (h), 

(a)  LampUr  t.  Deipard,  2  D.  &  (s)  Patau  v.  Shepherd,  10  Sim. 

W,  59.  186 ;  Finney  v.  Chiee,  L,  B,  10  Ch. 

(fr)AtR'iH<titv. JN%iviruin,26BcaT.  D.  13.    As  to  the   wordB  "honse- 

320;  Bamahy  t.  TaaeU,  L,  B.  11  bold  tDnutOK,  goods  or  effects," 

Eq.   363;    Chapman  v.  Chajman,  see   1   Jana.  Wills,   Snd  ed.   660, 

L.  R.  4  Ch.  D.  800.  n.  (b). 

(c)0«m<.r>Mv.Jji(nitiM,EKiiBS.  (/)  1  Bop.  Leg.  by  Wbite,  269. 

312.  t?)  Manning  v.  Purcell,  7  D,  M. 

■       ~             -  ...  -  t  o.  65, 64,  68. 

(*)  See  1  Hop.  I^.  bj  White, 

2G3,  ass. 
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but  not  articles  used  in  the  testator's  trade,  though  con-  ^^'"ij"' 
tained  in  his  house  (a).    3009. 

The  term  "  household  effects  "  is  more  extensive  than  ^nuwhow 
household  goods  or  furniture  (6).  Occurring  after  "  house- 
hold  furniture,"   it  comprises   such  things  as  wines  (c). 
3010. 

The  term  "  plant "  includes  all  the  things  which  form  ■■piMtimd 
part  of  the  permanent  eBtablishmeat  used  in  the  purposes 
of  a  trade,  but  not  the  fluctuating  stock  in  trade,  or  the 
household  furniture.  A  ^tt  of  the  plant  and  goodwill 
together  may  pass  the  leasehold  interest  in  the  house, 
where  that  would  be  valueless  without  the  goodwill  (d). 
SOU. 

The  term  "  linen,"  without  qualification,  will  comprise  ••uam.- 
body  linen,  table  and  bed  linen,  and  every   article   to 
which  that  general  word  can  be  applied  (e).     3012. 

"  Plate,"  of  itself,  will  not  include  plated  articles  (/)."«»'«■' 
3013. 

Section  III. 
Of  the  Shares  or  Proportions  in  which  two  or  more 

Legatees  take. 
Under  a  bequest  to  the  persons  who  would  have  been  ^-  "iT.ifi, 

entitled  under  the  Statute  of  Distributions,  it  shoulil  be  — ~ 

expressed  whether  they  are  to  take  in  equal  shares,  or  in 
the  proportions  fixed  by  the  statute  {g).    3014. 

Where  a  testator  bequeaths  personal  estate  to  several 
persons,  as  tenants  in  common,  with  a  declaration,  that, 
upon  all  or  any  of  their  deaths  before  a  particular  time, 
their  respective  shares  shall  be  equally  divided  among 

(fl>  1  Ro|).  \jeg.  by  White,  2S3.  (,)  !  Hop.  T^.  by  While,  289. 

(4)  1 1  Jarm.  &  Byth.  by  Sweet,  (/)  Hxldm  v.  Hamtbolt-m,  4  Qif. 

441.  205. 

<<■)  a.U-  1.  FUiferald,  1  8.  &  S.  (j)  fi^  Martin  v.  ffiwer,!  Coll. 

1H9  ;  3  Rum.  HOI.  269',  Riehardtua  t.  Rifhardum,  14 

(^  Blair  V.  Sh4nv,  1  Johns.  782.  Sim.  636. 
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If-  their  respective  issue  or  descend&nts,  and  tbey  die  before 
~  the  arrival  of  the  period,  some  leaving  children,  and 
others  more  remote  descendants,  the  issue  of  such  de- 
ceased persons  will  take  their  shares,  per  stirpes,  and  the 
issue  of  any  one  of  them  so  dying,  whether  they  be  his 
children  or  more  remote  issue,  will  divide  bis  share 
among  themselves  equally  per  capita  (a).    3016. 

Under  a  bequest  to  a  husband  and  wife  and  another 
person,  or  other  persons  though  in  equal  shares,  the 
husband  and  wife  will  generally  take  only  one  share 
between  them,  as  being  but  one  person  in  law  (6). 
3016. 

Under  a  bequest  to  be  equally  divided  amongst  the 
testator's  next  of  kin,  both  paternal  and  maternal,  the 
fund  is  divisible  between  the  two  classes  per  capita,  and 
not  per  stirpes  (c).  And  under  a  bequest  to  A.  and  B. 
and  their  several  children,  to  be  divided  between  them 
in  equal  shares  and  proportions,  the  parents  and  their 
children  (such  children  being  in  esse  at  the  date  of  the 
will)  take  per  capita  and  not  per  stirpes  (d).  3017. 
[In  the  case  of  a  residuary  gift  to  a  widow  for  life 
*>  with  remainder  to  children  equally,  and  an  oi<dinary 
proviso  for  bringing  into  hotchpot  all  sums  advanced 
to  any  of  them  by  the  testator  in  his  lifetime,  what  ia 
meant  is,  that  none  of  the  children  who  have  not  been 
advanced,  or  who  have  received  less  than  others,  shall 
suffer :  that  is  to  say,  that  all  the  children  shall,  at  the 
widow's  death,  take  the  same  shares  as  they  would  have 
taken  if  no  advances  at  all  had  been  made.  The  estate 
must  be  considered  as  ascertained  at  the  death  of  the 

(a)  1R(^.  Leg.  b;  White,  163.  See  ringtmi,  2  Hare  64;  MareAaitt  v. 

TtmifM  r,  Stackiotaie,  27  Beav.  434.  Crofg,  31  Beav.  398. 

(t)7«ni  (TyMf.ZDeO.M.&O.  .     {e)  DiigdiiUv.DvgdaU,UJivn. 

7£4 ;  a<-rd„»  v.  H  AiWrf.n.,  1 1  Beav.  402. 

ITO.    Bat  Kte  PaiHr  v,  H'ajBcr,  12  (d)  fhtnaingittim'r, Murray,  \  De 

Sin.   184;    WarriKglm  t.     War-  O.  A  S.  366. 
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widow,  and  if  the  estate  is  not  then  immediately  divided,  ^^^^JJ** 
interest  at  4  per  cent  must  be  calculated  from  the 
widow's  death  as  if  no  advances  had  been  made ;  but  the 
children  can  only  receive  interest  on  the  property  to  be 
divided,  from  the  time  fixed  for  division,  and  not  on 
advances  during  the  testator's  lifetime,  either  from  the 
date  of  his  death  or  from  the  date  of  the  respective 
advances  (a).]    3017a. 


Sectiom  IV, 
Of  the  Priority  and  Abatement  of  Legacies. 
If  the  assets,  after  payment  of  debts,  are  inaufficient  ^'?'J'^ 
for  the  payment  of  all  the  legades  and  annuities,  all  the g^^^^^^ 
general  voluntaiy  legacies  and  annuities  abate  rateably :  j^J^  "" 
for,  since  they  cannot  all  be  pud  in  full,  they  shall  all  i^^t!^ 
abate  rateably,  on  the  principle  of  the  maxim  "  equality  !m«. 
ia equity,"  "equity  delighteth  in  equality."    This  rule 
is  indeed  subject  to  exceptions;  for  there  are  cases  in 
which  some  annuities  or  legacies  are  to  he  paid  in 
priority  to  others.    But  the  onus  lies  on  the  party  seek-  omu 

c  J  r        J  piobuidlan 

ing  prionty,  to  make  out  that  such  priority  was  mtended  gfnri^ 
by  the  testator;  and  the  proof  of  this  must  be  clear  and 
conclusive.  The  reason  is,  that  a  testator,  in  the  absence 
of  clear  and  conclusive  proof  to  the  contrary,  must  be 
deemed  to  have  considered  that  his  estate  would  be 
sufficient;  and  consequently  not  to  have  thought  it 
necefisary  to  provide  agiunat  a  deficiency,'  by  giving  a 
priority  in  case  of  a  deficiency  to  some  of  the  objects  of 
his  bounty  (6).    3018. 

Hence,  a  difference  in  time  of  payment  will  not  impart  No  prioritj' 
to  any  of  the  legatees  such  a  preference  as  to  exempt  ^^^ 

(a)  /■  rr  Beet,  Rre*  v,  tfriir^r,  Spence's  Bq.  Jnr.  SU  ;  MUUr  v. 

L.  R.  IT  Ch.D.  701.  HvddUiti'A,  3   Hoc.   k.  O.    623,' 

(6)  I  Bop.  Leg.  bj  White,  *2I,  Thwaitet    v.    ^treman,  1     ColL 

34G  i  Story'B  Bq.  Jm.  %  E44— 7  ;  2  109. 
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c^'sJ'Zl.''  ^^oni  from  abating  upon  a  deficiency  of  assets.    Nor  will 
ji^fiaari:     abatement  be  prevented  by  words  which  may  be  merely 
^cdT"      expressive  of  the  order  in  which  the  bequests  are  made 
pgiDtifls  <mt  in  succession  (a).    Thus,  the  words  "afiter  payment "  may 
paTDHiit;     merely  refer  to  the  order  of  payment  to  be  made,  on  the 
BuppositioQ  that  there  was  a  sufficiency  of  assets  to  pay 
all  the  legacies,  and  do  not  necessarily  or  clearly  import  a 
preference  in  the  event  of  a  deficiency  of  assets.     Tbey 
are  merely  introductory  to  what  follows ;  importing  no 
more  than  would  have  been  implied  without  them  (b). 
And  so  where  a  testator,  with  reference  to  the  difierent 
payments  to  be  made  by  his  executors,  uses  the  words 
"  in  the  first  place,"  "and  then,"  and  "  in  the  next  place," 
these  words,  unsupported  by  others,  wtU  be  construed  to 
be   mere   introductory   words  of  enumeration,  and   nut 
words  denoting  priority  of  payment  (c),     3019. 
nortnm^      And  when  there   are  no   expressions  manifesting  an 
EStS"**"  i"t*"*  ^  gi^^  *  priority  to  a  general  voluntary  legacy, 
gJ^jJU^  the  character  of  the  legatee  or  the  purposes  to  which  the 
legacy  is  to  be  applied  will  not  exempt  it  from  abate- 
ment (d).     Hence  legacies  to  the  children  of  the  testator 
will  be   subject  to  abatement  as  well  as  legacies  to 
strangers.     If  the  testator  has  thought  fit  to  provide  for 
other  persona  besides  his  children  and  his  wife,  so  that  he 
has  not  made  them  the  exclusive  objecte  of  his  bounty 
in  the  case  of  the  property  being  sufficient,  he  might 
never  have  intended  them  to  be  the  exclusive  objects  of 
his  bounty  eVen  in  the  event  of  a  deficiency.    He  may 
have  intended  that  the  others  should  share  with  them  in 
the  latter  case  as  well  as  in  the  former,  and  in  the  same 
proportion  <e).     30S0. 
(a)  1  Rop,  Leg.  by  White,  426,  (a)  Tlanaite*  v.  Ibriman,  1  Coll. 

(6)  .Ifiifcr  T.a«MlM(™,3Mac         (O  1  Bop.  Leg.  by  White,  *I8. 
ft  0. 625  ;  Hatleif.'Bd  v.  Oreen,  29  (e)  Miiler  v.  SvddUttim,  S  Mac. 

Beav.  1.  iL  Q.  G29. 
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UpoD  the  same  principle,  beqaesta  to  charities  ate  not  ^"^-J'^^ 
privileged  from  abatement.    Nor  are  legadee  to  executors 
for  their  trouble  (a).    Nor  are  l^acies  bequeathed  to  cre- 
ditors whose  debts  had  been  previously  compounded  (h). 

3oei. 

When  a  general  legacy  is  given  for  a  valuable  considera-  ^^^f"^ 
tioD,  as  in  consideration  of  a  debt  owing  to  the  legatee,  ^^^^ 
or  of  his  relinquishing  any  right  or  interest,  it  will  have  p'*°^^- 
ptiority  over  merely  volnntary  l^acies.    Hence  legacies 
in  lien  of  dower  out  of  an  estate  which  is  subject  to 
dower,  do  not  abate  with  other  legacies,  but  have  priority 
over  them  (c).     3022. 

As  between  specific  legatees  and  general  legatees,  in  ^'!^f™"^ 
case  of  a  deficiency  of  assets,  the  loss  falls  entirely  on  the  ^^^  "^ 
latter ;  so  that  the  spei^fic  legacies  are  paid  in  preference  J^^' 
to  tJie  general  l^acies  {d).    If  a  fund  is  not  sufficient  for  ^1!^^^ 
both  pecuniary  and  residuary  legatees,  and  it  was  notuTii>g>t«. 
of  an  ascertained  amotint  or  expressly  assumed  by  the 
testator  to  be  of  a  certain  amount,  but  the  amount  of  it 
was  unknown  to  him,  the  loss  will  fall  wholly  on  the 
residuaiy  legatees  (e).    80S3. 


Section  V. 

Of  Dovhle  Legacies  avid  Residuary  Legacies, 
Where,  in  form,  two   legacies  are  inven  to  the  same  pt.  hlt-is, 

.  ^  °  CH.S.S.  ». 

person  by  the  same  will  or  the  same  codicil,  if  they  are  of 

the  same  amount,  they  are  construed  as  only  one  bequest  i«*»i«- 
twice  mentioned ;  but  if  they  are  of  different  amounts, 
they  are  held  to  be  distinct  legacies  (/).    30S4. 

(<i)  1  Rop.  Leg.  bjr  Wbit«,  417.  (if)  2  Spence's  Eq.  Jnr.  313 ;  1 

(6)  t  Rop.  Leg.  b;  White,  4IS.  Rop.  L^.  by  White,  3fi6. 

(c)  1  Rop,  Leg.  by  White,  431  (c)  Petre   v.    Petrc,   14   Bkit, 

— 3  ;  3  ft  4  Will.  4,  c.  lOG,  s.  12 ;  197 ;  Elme»  v.  CauKton,  30  Bmt. 

StahUehiBidt  v.  Lett.  1  Sm.  ft  Oif.  064. 

431  ;  Boper  v.  Roper,  L.  R.  3  Ch.  (/)  3  Rop.  Leg.  bj  White,  996, 

D.  714.  9S8. 
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cL's"'"'  Where,  in  form,  two  l^acies,  even  though  of  the  same 
~-~  ~  amonnt,  are  bequeathed  to  the  same  person  by  diflerent 
testamentary  bstnimentB,  namely,  by  two  wills  both 
admitted  to  probate,  or  by  a  will  and  a  codicil,  or  by 
different  codicils,  two  diBtinct  legacies  are  thereby  given, 
unless  the  double  coincidence  occurs  of  the  same  motive 
expressed  and  the  same  sum  in  both  instruments;  or 
unless  the  instrument  giving  the  second  legacy  famishes 
intrinsic  evidence  that  the  second  legacy  was  merely 
given  in  Ueu  of  the  former  (a);  or  unless  the  same 
amount  is  given  to  the  same  person  by  two  codicils, 
executed  on  the  same  day,  though  expressed  in  some- 
what different  terms,  but  to  the  same  effect,  so  as  to  have 
the  appearance  of  duplicates,  rather  than  as  distinct 
codicils  (6).  3026. 
^owiiiti  Where  a  reuduary  legatee  is  general  legatee,  he  is 
Jjj^^  entitled  to  whatever  may  not  be  disposed  of  in  terms 
or  in  event  (c).  A  residuary  l^atee  of  a  partial  residue 
will  be  entitled  to  interests  which  were  a  charge  upon 
the  partial  residue,  but  lapse  (d).    3026. 


SEcnoN  VI. 
Of  the  PaymeTU  of  Legacies, 
Legacies  are  to  be  piud  in  the  carrency  of  the  countiy 
which   the   testator  is  domiciled  and    the    will   is 
(e).    3027. 

The  executor  is  not  obliged  to  pay,  nor  can  he  in 

many  cases  safely  pay,  the  legacies  sooner  than  a  year 

after  the   testator's  decease,  although  the  testator  may 

(a)  2  Rop.  Leg.  by  White,  999,  (*)   Whyte  t.   WkyU,  L.  R.  17 

1008,  1012  ;  Rvu^  t.  Dieluim,  4       Eq.  50. 

H.L.Ca8.293;  TWfuend  t.  Jtfof-  (e)  2  Rop.  L^.  by  White,  I G73 ; 

tyn,  2G  BeaT.  72  ;  Tueluy  v.  ZTm-       1  Jum.  WillB,  iaA  ed.  664. 
dfrtoH,  33  Beav.  174 ;   CretneU  r.  (rf)  2  Bop.  L%.  by  White,  1683 

Oremfll,  L.  R.  6  Eq.  69 ;  WiUm  -r.       1684. 

CTLnry,  I^  R.  12  Eq.  B26 ;  7  Ch.  (a)  1  Bop.  I^.  by  Wbitt-,  866. 

Ap.  448. 
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have  directed  them  to  be  discharged  witbia  six  monthB  ^^'"JJf' 

after  his  death  (a).     3028.  '- 

When  there  are  contingent  liabiliUes  that  may  create  tusht  b> 

Indauolty 

demands  upon  the  assets  of  the  testator,  a  Court  of  ™  p»*o™t 
Equity  will  not  oblige  the  executor  to  part  with  the  fund 
without  a  sufficient  security  for  his  indemnity  against 
le^al  consequences  (b).  But  executors  brining  facta 
plainly  before  the  Court  and  distributing  the  assets 
under  it«  direction  are  absolutely  protected  against  any 
future  claims;  and  the  only  remedy  of  a  creditor,  on 
covenant  or  otherwise,  is  a^inst  the  legatees  (c).  3029. 

Where  a  legacy  is  directed  to  accumulate  for  a  certain  Right  ta 
period,  or  where  the  payment  is  postponed,  the  legatee,  ES^thT 
if  he  has  an  absolute  indefeasible  interest  in  the  legacy,  ^'"^{^ 
is  not  bound  to  w«t  until  the  expiration  of  that  period^  "^  ^ 
but  may  require  payment  the  moment  he  ia  competent  """^ 
to  give  a  valid  discharge  (d).    3080. 

If  a  legacy  is  given  to  A.,  to  be  paid  at  twenty-one,  rxMhot 
and  A.  dies  before  that  period,  his  representative  must  MnntiDu 
wail  for   the   money   until   A.,  if    living,   would   have 
attained    twenty-one,   if  intermediate    interest    is    not 
given,    but   not   if  intermediate    interest  is   given   (e). 
3031. 

Section  VII. 
Of  the  Income  or  Interest  of  Property  bequeathed. 

Specific   l^acies   are   considered   as   severed,  for   the  pt.  ni.T.i£, 
benefit  of  the  legatee,  from   the  bulk  of  the   testator's  - 
property,  from  his  death ;  and  hen<^  interest  is  computed  i 

(a)  I  Rop.  Leg.  Ijy  White,  8B3  ;      at  executors,  see  also  stat.  22  &  23 
9  Jmhi.  k  Bjtb.  by  Sweet,  834  ;      Vict.  c.  35,  8.  29. 
11  Jann.  &  Byth.  by  Sweet,  773.  (ji)  Saundenv.  Csutier,  4  Beav. 

(*)  I  Bop.  Leg.  by  White,  »«5.  1 1« ;  Cr.  4:  P.  240 ;  R«cke  y.  Rocht, 
On  this  subject  see  supra,  par,  1316,  OBenv.  fie;  Re  Tmmg't  .Sefllnnrnt, 
1816.  IHBeav.  VJS;  Gtuliiui  y.tiatlliig,! 

(c)  Beniu-n  v.  Lyttt'0, 2  Jobns.  k      Johns.  265. 
Hem.156.  And  as  to  the  protection  («)  lBop.L«g.b7Wiute,868,8Tl, 


Cb.8,h. 
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?H  T'^T^'  ^^  them  from  that  time,  even  where  the  enjoyment  of 

the  principal  is  postponed  (a).    3032. 
GouoHd  niia     OenertU    legacies    out    of  personalty    usually    carry 
^jgjU^    interest  only  from  the  period  when  tiiey  become   pay- 
whm  no     able  {b).    Where  no  time  of  payment  of  general  legacies 
gjnHDtig   is  nuned  by  the  testator,  there,  in  the  absence  of  aoy 
contjary  intention  to  he  collected  from  the  will  itself, 
they  shall  be  paid  at  the  expiration  of  one  year   next 
after  his  death ;  and  if  the  executor  then  omits  to  pay 
them,  the  legatees  will  be  entitled  to  interest  from  that 
period,  though  actual  payment  at  that  time  may  be 
impracticable  (c).    This  role  applies  to  legacies  under  an 
appointment  hy  a  femme  covert  (d),  and  even  to  l^;acies 
given  for  the  purchase  of  mourning  rings  (e).    And  a 
direction  to  pay  "  as  aoon  as  possible  "  does  not  exclude 
the  application  of  the  general  rule  (/).     And  a  general 
l^atee  of  Long  Annuities  is  not  entitled  to  dividends 
accruing    before    the    expiration  of  a  year   from    the 
whm  ■      testator's  decease  (g).    Where  a  time  of  payment  of 
p^smtii    general   legacies   is  named   by   the   testator,   and   such 
legacies  are  not  of  a  residue,  there,  with  some  exceptions, 
the  legacies  will  not  carry  interest  before  the  arrival  of 
the   appointed   time  of  payment,  even  though  they  be 
vested ;  hut  when  that  period  arrives,  the  legatees  will 
be  entitled,  although  the  legacy  be  charged  upon  a  dry 
reversion  (h).    3033. 
GiDgptioni        The  rule  which  postpones  a  legatee's  title  to  interest 
rajST"*^    until  the  end  of  a  year,  or  any  other  prescribed  period  of 
payment,  admits  of  eKceptions,  where  there  is  an  indica- 
tion of  a  contrary  intention  in  the  will,  or  where  legacies 
(a>  2  Hop.  Leg.  by  White,  1246 ;  (e)  11  Jana.  &  Byth,  by  Sweet, 

11  Jarm.  &  Byth.  by  Sweet,  TTl.  604. 

(b)  11  Jarm.  &  Bytb.  by  Sweet,  C/>njMiiL&Byth.bySweet,778. 

773.  (?)  Oallyer  v.  AiUuner,  2  De 

(n)  2  Bop.  Leg.  by  White,  1246.        Q.  &,  6.  401. 
(_dyTatlUimr.Dnimiiu<Kd,2R6m,  (ft)  S  Bop.  Leg,  by  White,  1263, 

It  MiL  262.  laie. 
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arc  bequeathed  in  satisfaction  of  debts,  or  where  a  legacy  c^.'J"''^ 

is  given  by  a  parent  to  his  child,  or  by  a  person  in  loco 

[tareDtis,  and  no  provision  is  made  by  him  for  the  child's 
maintenance  (a),  or  by  a  person  who,  though  not  in  loco 
parentis,  has  empowered  his  executors  to  apply  it,  or 
the  income  of  it,  for  the  maintenance  or  benefit  of  the 
legatee  (i<).     3034. 

L^acies  charged  primuily  on  real  estate  bear  interest  ("guia 
from  the  testator's  death  (c).     But  where  real  estate  ia  to  "^  '^'^ 
be  sold,  and  l^aciee  paid  out  of  the  proceeds,  they  will 
carry  interest  from  the  penod  of  a  year  fi-om  the  testa- 
tor's death,  as  a  reasonable  time  to  allow  for  the  sale  (d). 
3O30. 

Where  there  is  no  direction  for  accumulation,  theiH™°>o'« 
tenant  for  life  of  a  residue  is  entitled  from  the  death  of  n^» 
the  testator  to  the  income  of  all  such  parts  of  the  residue 
as  are  in  a  state  of  investment  in  accordance  with  the 
directions  of  the  will  (e).  And  where  a  residue  is 
directed  to  be  laid  out  in  land,  to  be  settled  on  one  for 
life,  with  remiunder  over,  and  the  testator  directs  the 
interest  to  accumulate  in  the  meantime,  the  accumulation 
will  cease  at  the  end  of  the  year  from  the  testator's 
death,  and  from  that  period  Uie  tenant  for  life  will  be 
entitled  to  the  interest  (/).    3036. 


Section  VIII. 
Of  Beqvfsts  generally  (if). 

A  bequest  for  the  promotion  of  ao  object  which  would  ?^"'-*-lf» 
not  be  consistent  with  our   amicable    relations  with  a 

(a)  II  Jarm.  ft  B;tb.  bf  Hweet,      7Til ;  2  Bt.  Con.  Gt3. 
773  ;  2  Hop.  heg.  by  White,  ia»0  ;  (rf)  Tttrner  y.  Bufk,  L.  R.  18  Eq. 

Dottfra*  V.  Jfredham,  9  Bear.  IM;      301. 
PdiawTT.  j7ui>vr,L.B.13Eq.3Ba  (?>2ltop.Lef;.b7Wbite,1321~a. 

(S)  In  r«  Riehardi,  L.  E.  8  Sq.  (f)  2  Rop.  Leg.  by  WWte,  1336. 

119.  (#)  Ab  to  gitts  to  tapentitioat 

(o)  11  Jsim.A  BytlLby  Sweet,      DMB,aee  Boyle  on  OhoiillM,  M3  et 
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cb  ™'Z'^'  fi^'^igii  Btate  is  void :  as  in  the  case  of  a  bequest  towards 
oDiitr^'tD   ^''^  political  restoration  of  the  Jews  to  Jerusalem  {a\ 

So  also  is  a  bequest  tending  to  protect  persons  from 
the  consequences  of  crimes  which  they  have  comnutbed, 
or  otherwise  to  encoura^  o£Fences  against  the  law  (6). 
3038. 

So  also  is  a  bequest  for  a  purpose  which  ia  to  endDre 
for  ever,  other  than  a  charitable  bequest.  On  this 
principle  it  has  been  held  that  a  bequest  of  money  in 
trust  to  keep  up  the  tomb  of  the  testator  and  bis  bmily 
is  void,  as  being  a  perpetuity  (c) ;  but  that  a  bequest  in 
trust  to  keep  in  repur  a  monument  in  the  church  and  a 
memorial  window  is  a  good  charitable  bequeet  (d).  3038. 
^^^  Where  a  legacy  is  given,  and  the  application  of  it  is 
i™p™-  prescribed  by  the  testator  himself,  or  left  by  him  to  the 
discretion  of  some  other  person,  if  that  discretion  is  not 
exercised,  or  circumstances  prevent  the  employment  of 
it  in  the  way  which  is  contemplated,  the  gift  prevails. 
The  mode  of  application  may  fail,  but  that  will  not 
interfere  with  the  substance  of  the  gift  (e).  And  if  a 
bequest  is  made  to  or  in  trust  for  a  l^atee,  for  a  parti- 
cular purpose  (as,  to  put  him  out  apprentice  or  to 
advance  him  in  a  business  or  profession),  it  is  an  abaolate 
bequest  to  him,  so  that  he  will  be  entitled  to  the  pay- 

teq. ;  1  Jarm.  WUls,  2nd  ©d.  170-  Ch.  D.  676,  679.    Such  *  dedmn 

IT.'i ;  Heath  t.  Chapman,  2  Drew.  ma;  be  Uiooght  to    be  onl;  id 

417;  and  supra,  par.  732.  keeping  with   not    a  few  atho^' 

(a)  Haberihon  v.  Vardon,  4  Ue  which    condat    (in    the  antbori 

G.&U.467.  opiaion)iii  cartTiogoutanat 


(ft)7anipyy.O'ife((,26Beav.l26, 

(e)  Bichard  i.  Rohion,  31  Beav. 

244  ;  tineter  v.  fitieler,    33  Beav, 

6ie;  ffeare  v.  Olbornf,  L.  R.  1  Eq. 

;  l'\tkt.Att..Ofn..L.R.iBq. 


and  often  a  purely  metaphjaai 
principle,  at  the  expense  of  jiiMice. 


ought  to  be  swept  awa;  wich  i 
■troDg  hand.      "  Apices  Jnru  nod 


621  :  Jivmtrr  v.  BMUich,  L.  R.  14  sunt  joA." 

Eq.  4G  ;  AiR-tmt  v.  Small,  L.  R.  IB  (d)  Hoart  t.  Otbomr,  L.  B.  1  Eq. 

Eq.  114  ;  7*  re  William*,  L.  B.  6  605. 

Ch.  D.  7SG  ;  In  re  Birkftt,  Ia  B.  B  (<■)  1  Ih^  Leg.  by  While,  »4«:  I 
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ment  of  it  before  it  is  required  for  the  purpose  mentioned  ^\}"]  '"■ 
and,  if  he  dies  before  it  has  been  so  paid  or  applied,  it 
will  form  part  of  his  personal  estate  (a).  But  where  a 
discretion  is  reposed  in  trustees,  both  as  to  the  propriety 
of  rusing  the  money,  and  as  to  the  amount,  there,  if  the 
legatee  dies  before  the  discretion  is  exenused,  the  legacy 
fails  (b).     3040. 

When  a  certain  and  determinate  period  is  appointed  opnuioa  or 
for  the  payment  of  a  legacy,  and  it  is  ^ven  over  upon  ^J^j^^^^ 
the  happening  of  a  contingent  event,  the  divesting  clause  '^2? 
is  to  be  confined  within  the  time  when  the  legacy  is  ap^tnud 
payable ;   for  otherwise  it  could  not  operate  until   the  '"'''^™'™  ■ 
money  might  have  been  received  and  spent  (c).     3041. 

Jaim.  Wills,  2nd  ed.   326;   Lord  (a)  2  Bop.  I^.  by  WIiite,149«  ; 

tJbltfiiham,  C.  in  alBmunce  of  the  2  Spence'a  Eq.  Jur.  462. 

deciinonot8liadierll,V.C.E.,G<iieh  (_b)  COwper  v.  .Vaiitell,i2'Beav. 

V.  BiUk,  16  Sim.  64  ;  Earl  of  Lmu-  231. 

dalr  T.   CmniUt»  ^  BerehU>lit,  3  (c)  1  Rop.  Leg.  by  White,  797, 

K.  Ic  J.  1S5  ;  Re  SIAniur'i  Tnuti,  822—3. 

1  Johns.  &  Hem.  102. 


1.;.  Google 
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PART  IV. 

iBi  certain  |persons  anlr  misctHaneous  l^talts  of 
^ato  lontuttrt  toit^  CConbeBancing. 


TITLE  L 

OF  CERTAIN   PERSONS  CONNECTED  WITH  CONVEYANCING. 


OF   EXECUTORS  AND  ADMIHISTEATOBS  (a). 
AN  executor  is  the  person  to  whom  a  testator  commits  /*"T,''-, 
Uie  execution  of  hie  will.     3042.  m^itui 

All  who  are  capable  of  making   wills  are  capable  of  *"™'"- 
being  appointed  executors,  and  many  others  besides,  as  eiemior. 
femmes  covert  and  infants,  and  even  infants  unborn  or  in 
ventre  sa  mere.     But  by  the  stat,  38  Geo.  3,  c.  87,  a.  6, 
no  person  who  is  sole  executor  can  act  as  such  till  the 
age  of  twenty-one  years  (6).     3043. 

The  appointment  of  an  executor  may  be  made  either  hdwik 
by  express  words,  or  by  plain  implication.     3044.  ?'*''Sled 

If  the  testator  makes  his  will  without  naming  any  AdmimAn 
executor,  or  if  he   names  incapable  persons,  or   if  the  '"(•udboio 
executors  named  refuse  to  act,  administration  cum  testo- 
mento  annexo  must  be  granted  to  some  other  person  (c). 
8046. 

(a)  On  this  subject  tbe  reader  U  (i)  2  Bl.  Com.  G03  ;  1  Wms.  on 

referred   to  The   Right   Hon.   Sir      Exora.  *th  e<i,  189;  Walk.  Com. 
Edward  Vaughan  WiUiams'H  valu-      3nl  ed.  by  Pnst  248. 
able  work.  (c)  2  BL  Com.  503. 

HH2 
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■^\%^\  When  a  sole  executor  is  under  age,  or  is  out  of  the 
Adminim.  '■^™.  or  where  the  validity  of  the  will  is  contested  in 
JiSoJ^**  the  Court,  an  administrator  is  appointed  durante  minora 
dniu'u  aetate,  or  durante  absentia,  or  pendente  lite  (a).  3046. 
iwidauta  There  are  some  peculiar  cases  of  property  of  a  very 

Qtotni  Bmall  amount  which,  by  certain  statutes,  is  payable  to 
lion.  the  next  of  kin,  without  taking  out  any  letters  of  adminis- 

tration (b).  But  with  these  exceptions,  if  the  deceased 
died  totally  intestate,  general  letters  of  administration 
must  ordinarily  be  granted  to  such  administrator  as  the 
statutes  31  Edw.  3,  c  11,  and  21  Hen.  8,  c.  5,  direct. 
Towhunit  And,  1.  Administration  of  the  ^oods  and  chattels  of  the 
wife  must  be  granted  to  the  husband  or  his  repre- 
sentatives; and  administration  of  the  husband's  effects 
to  the  widow  or  next  of  kin,  or  to  both.  2.  Among  the 
kindred,  those  or  some  of  those  are  to  be  preferred  who 
are  the  nearest  in  degree  to  the  intestate  according 
to  the  Civil  Law  mode  of  computation  (c),  whether  those 
of  the  paternal  or  maternal  line,  without  distinction.  Of 
persons  in  equal  degree,  there  are  some  who  are  to  be 
preferred ;  but  subject  to  this,  administration  may  be 
granted  to  any  of  them.  Thus,  in  the  Grst  place,  the 
children,  or  their  lineal  descendants,  are  entitled,  or,  if 
there  are  no  issue,  the  father,  or  if  no  father,  the  mother 
of  the  deceased,  is  entitled.  Then  follow  brothers  or 
sisters,  next  grandfathers  or  grandmothers,  then  uncles 
or  aunts  or  nephews  or  nieces,  and,  lastly,  cousins.  But 
the  next  of  kin,  in  order  to  be  entitled  to  administration, 
must  have  an  interest  in  the  property.  3.  The  half  blood 
is  admitted  to  the  administration  aa  well  as  the  whole ;  for 
they  are  of  the  kindred  of  the  intestate,  and  were  otdy 
excluded  from  inheritances  of  land  upon  feudal  reasons. 
Therefore,  the  brother  of  the  half  blood  shall  exclude 

(a)  2  BL  Com.   603 ;   Wms.  on 
Bxon.  ttb  ed.  189. 

(b)  Set  Stamp's  Index  to  tlie 
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the  uncle  of  the  whole  blood,  and  adnliiiiistratioD  may  be  ■^'i'%}^\ 

granted  to  the  sister  of  the  half  or  the  brother  of  the  ~- 

whole  blood.  4.  If  none  of  the  kindred  will  take  out  ad- 
ministration, a  creditor  may  by  custom  do  it  (a).    3047. 

If  the  executor  refuses  or  dies  intestate,  the  iidmims- 
tration  may  be  granted  to  the  residuary  I^atee,  in 
exclusion  of  the  next  of  kin  (a).     3048. 

For  default  of  these  persons,  the  Court  may  commit 
adminbtration  (as  it  might  have  been  done  before  the 
statute  of  Edw.  3)  to  such  discreet  person  as  it  approves 
of,  or  may  grant  him  letters  ad  colligendum  bona  de-  Lettsn  wi 
fuDCti,  which  neither  make  him  executor  nor  adminis-  *»" 

OBfunatL 

trator ;  bis  only  business  being  to  keep  the  goods  in 
his  safe  custody,  and  to  do  other  acts  for  the  benefit  of 
such  as  are  entitled  to  the  property  (b).    3048. 

Although  the  above  are  the  general  rules,  yet  by  the  Po««rio 
Stat.  20  &  21  Vict.  c.  77,  s.  73,  the  Court  of  Probate  [now  ^^ 
the  Probate,   Divorce,   and   Admiralty  Division  of  ike 
High  Court  of  Justice]  is  empowered  to  grant  adminis* 
tration  to  any  person  it  may  deem  fit.     3060. 

If  a  bastard,  who  has  no  kindred,  being  nullius  filius,  AdmiMitn- 
or  any  one  else  that  has  no  kindred,  dies  intestate  and  Sj^J"™*^ 
without  wife  or  child,  the  usual  course  now  is  for  some  "™'™'- 
one  to  procure  letters  patent  or  other  authority  frota  the 
Crown,   and   then   the  Court  grants  administration  to 
him  (c).     3061. 

Bv  the  old  law,  if  all  the  2oods  lay  within  the  same  ntomui 
jurisdiction,  a  probate  before  the  ordinary  or  an  adminis-  ^"'"""^ 
tration  granted  by  him  was  the  only  proper  authority.  p»it«ativ„ 
But  if  the  deceased  had  bona  notabilia  or  chattels  to  the  ^'"''^" 
value  of  a  hundred  shillings  in  two  distinct  dioceses  or 
jurisdictions,  then  the   will  must  have   been  proved  or 
administration  taken  out,  to  save  trouble  and  also  uncer- 


iDi.  Google 


12CJ6  OF  EXECL'TOKW    A>'D   ADHIXlf-TEATOKS. 

T^TVtt't   *'^*'7  *<*  creditors  and  legatees,  before  the  metropolitan 
of  the  province  by  way  of  special  prerogative :  whence 
the  Courts  where  the  validity  of  such  willa  was  tried, 
and  the  offices  where  they  were  roistered,  were  called 
the  Prerogative  Courts,  and  the  Prerogative  Offices,  of 
Sh^t?    Canterbury  and  York  (a).     But  by  the  stot.  20  &  21 
Vid  c.  77,  the  jurisdiction  as  to  probate  and  letters  of 
administration  was  vested  in  one  new  court,  then  called 
jrirt-urtioq  the  Court  of  Probate  [but  now  the  Probate,  Divorce,  and 
J^v        Admiralty  Division  of  the  High  Court  of  Justice].      By 
s.  54,  however,  where  the  personalty  is  under  £200,  and 
the  real  estate  ander  £300,  the  County  Court  has  the 
contentious  jurisdiction.     This  section  was  repealed  by 
s.  11  of  the  Stat  21  &  22  Vict,  c  95,  but  the  above  pro- 
vision was  re-enacted  by  s.  10.    3062. 
«T™"       %  ""^  8***^  20  &  21  Vict  c  77,  &  86,  probates  and 
^m^olnn-  ^niinistrations  granted  by  Courts  which  had  not  juris- 
(jnubrfun  (}}(.t,ion  are  made  valid,  unless  set  aside  by  any  Court 
And  by  a  87,  probates  and  administrations  before  the 
Act  are  to  have  the  same  force  and  effect  as  if  granted 
under  the  Act  (b).    3063. 
Sl^n.         A  testator  may  appoint  several  executors  for  different 
'^!^^i  purposes,  and  in  respect  of  different  parts  of  his  property. 
Adminirtra.  ^^^  '"  ^^^^  manner,  an  administrator  may  have  only  a 
toivvtioa-  limited  or  special  administration  committed  to  his  care(c). 
'-'^     3064. 

Tkmrf'rmre-  '^^^  executor  of  a  solc  cxecutof  or  sole  surviving 
•anution.  gxecutor  who  has  proved,  is  the  executor  and  personal 
representative  of  the  first  testator;  unless  he  refuses  that 
ofHce,  which  he  may  do,  while  he  accepts  that  relating 
to  the  property  of  his  own  immediate  testator,  though 
not  vice  vers^.  And  so  long  as  the  chain  of  representa- 
tion is  unbroken  by  any  intestacy,  the  ultimate  executor 

(e)  Barton,  §  977—8;  2  BL  Com, 
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is  th6  representative  of  everj'  preceding  testator,  because  x^^cMyi. 
the  power  of  an  executor  is  founded  upon  the  special 
confidenco  and  actual  appointment  of  the  deceased,  and 
such  executor  is  therefore  allowed  to  transmit  that  power 
to  another  in  whom  be  has  equal  confidence.  But  the 
administrator  of  an  executor  is  not  the  representative  of 
the  testator ;  because  he  was  merely  the  officer  of  the 
ordinary  or  metropoUtan,  in  whom  the  deceased  executor 
had  reposed  no  trust  at  all.  [For  the  same  reason,  on  the 
death  of  an  adminbtrator  testate  (or  intestate),  no 
authority  can  be  transmitted  by  him  to  his  executor  (or 
administrator).  And,  in  order  to  effect  a  representation 
of  t^e  intestate  (or  first  intestate),  an  administrator  de 
bonis  non  must  be  appointed.  But  the  executor  of  the 
administrator  may  be  appointed  the  administrator  de 
bonis  non,  as  having  the  greatest  interest  in  the  effecta] 
And  the  executor  of  a  deceased  executor  does  not  at  all 
represent  the  original  testator,  where  such  deceased 
executor  has  left  a  co-executor  him  surviving.  For,  in 
su<^  case,  the  representation  devolves  on  the  surviving 
co-executor,  if  he  proved  in  the  lifetime  of  the  deceased 
executor.  And  if  he  has  not  proved  in  the  lifetime  of  Admiiiutn. 
the  deceased  executor,  and  does  not  choose  to  prove  after  ntm. 
he  becomes  the  survivor  (as  he  might  formerly  do,  even 
though  he  had  renounced),  or  if  a  sole  executor  or  sole 
surviving  executor  dies  after  probate,  intestate,  or  if  a 
sole  or  sole  surviving  administrator  dies,  whether  testate 
or  intestate,  an  administration  de  bonis  non  is  granted, 
that  is,  an  administration  of  the  goods  of  the  original 
testator  or  intestate  lefl  unadministered  (a).     3066. 

An  executor   may  contract  and  do  many  acts  before  a«)>  tofon 
he  proves  the  will,  but  an  administrator  may  do  nothing  " 
till  letters  of  administration  are  issued ;  for  the  former 

(a)  Wms.  OQ  Ekcpis.  4th  ed.  207       Byth.  by  Sweet,   709 :    see  intra, 
—209,  387—390  ;  2  BL  Com.  506  ;       par.  3086. 
Buztco,  i   062— &70 ;   3   Jorm.  Ic 
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't"cK'  i   derives  hiu  power  from  the  will,  and  not  from  the  pro- 
bate ;  while  the  latter  derives  hia  title  entirely  ti-om  his 
ap])oiDtineBt  as  administrator,  though   his  title   related 
back  to  the  time  of  the  intestate's  decease  (a).    An  exe- 
cutor, before  probate  of  the  will,  may  release  a  debt  or 
duty  due  to  tlie  testator.     But  the  release  cannot  be  given 
in  evidence  until  the  will  has  been  rendered  authentic 
by  probate  or  letters  of  administration  (b).    3066. 
r»iuiiiy        The  whole  personal  property  vests  in  the  executor  (c), 
Dti^by  ^°  ^^^  the  demands  of  creditors  and  legatees  aro  personal 
^^      upon  the  executor ;  and  though  they  exist  in  respect  of 
fhl^iM.  the  property,  and  are  limited  by  the  extent  of  it,  yet 
they  are  no  lien  upon  it,  whether  in  his  bands  or  !n  the 
hands  of  his  assignees  (d),  where  they  are  not  affected 
with  fruud     3067. 

If  an  executor  has,  except  under  the  direction  of  the 
Court,  or  except  in  the  case  provided  for  by  the  stat  22 
&  23  Vict.  c.  35,  s.  29,  paid  away  the  residue  in  ig- 
norance of  the  existence  of  any  debt,  he  is  Btill  liable  for  it 
But  an  executor  fairly  slating  the  facts,  and  paying  over 
the  assets  under  the  direction  of  the  Court,  in  an  ad- 
ministration suit,  is  fully  indemnified  against  all  existing 
or  contingent  demands  on  the  estate  (e).  And  by  the  stat. 
22  &  23  Vict.  c.  35,  s.  29,  "  where  an  executor  or  adminis- 
trator shall  have  given  such  or  the  Uke  notices,  as  in  the 
opinion  of  the  Court  in  which  such  executor  or  adminis- 
trator is  sought  to  be  charged  would  have  been  given 
by  the  Court  of  Chancery  in  an  administration  suit,  for 
creditors  and  others  to  send  in  to  the  executor  or 
administrator  their  claims  against  the    estate    of   tiie 

(a)2BI.  Com.  607;  Broom'B Com.  ziv.  1  ;  In  re  Felli.  Expartr  A%- 

2nd  ed  693,  drem;  L.  R.  4  Cb.  D.  609. 

(t>  2  Frea.  ahep.  T.  33*  :   Co.  (e)  2  8p.  Eq.  Jur.  951  ;   Waller 

Litt.2il2b.  V.  i;afTcCt,21I)eBT.413;   WiUiam* 

(c)  lWmB.onExore.4thed.61i>.  v.  J/radlaml,  i  Gil.  4Uo:  but  sue 

(d)  ISee  Co.  Lilt.  290  b,  n.  (I),  BUpres  par.  1S16,  IHIS. 
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testator  or  intestate,  such  executor  or  admioistrator  x^il'cSl'i. 
shall,  at  the  expiration  of  the  time  named  in  the  said 
notices  or  the  last  of  the  aaid  notices  for  sending  in  such 
claims,  be  at  liberty  to  distribute  the  assets  of  the  testator 
or  intestate,  or  any  part  thereof,  amongst  the  parties 
entitled  thereto,  having  r^ard  to  the  claims  of  which 
such  executor  or  administrator  has  then  notice,  and  shall 
not  be  liable  for  the  assets  or  any  part  thereof  so  dis- 
tributed to  any  person  of  whose  claim  such  executor  or 
administrator  shall  not  have  had  notice  at  the  time  of 
distribution  of  the  said  assets  or  a  part  thereof,  as  the 
case  may  be;  but  nothing  in  the  present  Act  contained 
shall  prejudice  the  right  of  any  creditor  or  claimant  to 
follow  the  assets  or  any  part  thereof  into  the  hands  of 
the  person  or  persons  who  may  have  received  the  same 
respectively."  And  an  executor  has  the  same  protection 
under  this  Act  as  under  a  decree  (a).    30C8. 

Executors  of  a  tenant  in  fee  simple  are  entitled  to  the  ^^ 
corn  growing  at  lus  death,  as  against  his  heir,  but  not  as 
agfunst  his  devisee  (6).    3069. 

A  devise  of  land  to  executors  to  sell  passes  the  estate  ^^^^ton 
in  it;  but  a  devise  that  executors  shall  sell  it,  or  that^^^^^ 
it  shall  be  sold  by  the  executors,  gives  them  a  power  T^^^^T'' 
only  (c).     3060. 

Where  executors  take  the  residue  in  the  character  of  wban 
executors,  they  take   the   same  as  joint   tenants.     And^*J^* 
hence  if  one  of  them  dies  before  the  testator,  the  sur-  JS^IjS,^* 
vivors  are   entitled   to   the    whole    property   (d).     But '"'*''°™'' 
where  there  are  several  executors  who  all  prove  the  will, 
they  have  not  only  a  joint  but  also  a  several  interest  in 
all  the  goods  and  chattels  of  the  testator.     Hence,  a  sale 

(a)  Clegs  '■  Rin^nd,  L.  R.  3  (c)  1  Sogd.  Pow.  131—134 ;  Dob 

Eq.  3S8.  d.  Hamptmt  f .  Skottrr,  8  Ad.  t  E. 

(*)  Co.  Litt  BB  b,  n.  (2)  ;  2  Pres.  906. 

8hep.  T.  472;  Conpcr  v,  Wn-lfit.  %  (-0  1  Bop.  Leg.  by  White,  484  j 

Harl.  &  Norm.  122.  1  Wma.  oa  Ezore.  4th  ed.  308. 
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/i^cJi^i  °^  release  by  one  of  them  is  good.  But  it  is  otherwise  in 
the  case  of  administratois  (a).  It  is  the  usual  practice, 
however,  to  require  the  concurrence  of  all  the  executors, 
in  order  to  guard  i^ainst  the  possible  event  of  a  sale 
having  been  made  by  any  other  executor,  and,  in  the 
case  of  an  assignment  of  a  term,  in  order  that  the  pur- 
chaser may  have  the  benefit  of  a  covenant  from  all  the 
executors  that  they  have  not  incumbered  (6).  3061. 
Rightoof  Executors  and   administrators  represent  the  testator, 

jj^'JJ'*^  and  are  entitled  to  all  damages  wliich  accrued  to  the 
2;j^*5^  testator  in  hia  lifetime,  and  to  the  benefit  of  all  covenaots 
"  "  with   and   duties   to   the  testator,   except   those  duties 

which  concern  acts  to  be  done  to  the  testator  personally 
in  respect  of  his  person,  and  which  become  impossible  of 
performance  by  his  death,  or  which  are  to  be  done  fiff 
creating  a  title  to  be  communicated  to  Uie  heir  (c). 
3062. 
Bight  itf  An  executor  or  administrator  has  a  right  to  retain  out 

of  legal  assets  the  amount  of  a  debt  due  to  him,  either 
beneficially  or  as  trustee,  as  against  creditors  of  equal 
degree  (4).    3063. 
orugmiiiit       An  executor   may  pay  a  debt  Justly  due  to  another 
^^^        person,  although  barred  by  the  Statute  of  Limitations  in 
the  testator's  lifetime.    And  he  may  retain  a  debt  due  to 
himself,  although  so  barred  (e).     3064. 
Fowvof  one      One  of  two  or  more  executors  may  settle  an  account 
Htuau      with  a  person  who  is  accountable  to  the  estate,  so  sij  to 
bind  the  others  and  the  estate ;  subject  to  any  question 
of  his  liability  to  the  parties  beneficially  interested  for 
any   impropriety  of  conduct;  and  subject  to  this  also, 

(»)!  Cruise  T.  8,  c.  1,  §  27 ;  i  {rf)2  Wma.  on  Ejore.ithcd.fW 

PrcH,  Shep.  T.  SVH,  336  ;   9  Jann,  — a04  ;  Bogd  v.  llntelu,  31  B«»?. :. 

&  Byth.  b;  Sweet,  802  ;  2  Bl.  Cktm.  (r)  2  Wms.  on   Ezoni.  jth  cd. 

eiU.  I63E  ;  Stabl'cAniJt  v.  Lett,  I  So. 

CZ>)9J&nii.&B7th.b; Sweet,  138.  &G.415;  Uilly.  W*litT,i  liL  t 

(c)  1  I'res.  Shep.  T.  176.  J.  176. 
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that  if  there  in  any  fraud  or  gross  error  in  the  aettlement  ffj"  J7\ 
of  account,  it  may  be  a  ground  for  reopening  it  (a),  3066. " 

As  the  law  vesto  all  the  chattels  real  and  personal  of  KM^y 
a  testator  in  the  executor,  to  be  applied  by  him,  in  the  J;,'J^^^ 
firat  place,  in  payment  of  debts;  so  every  legatee  must  J,JS^'' 
obtain  the  executor's  assent  to  his  legacy  before  his  title 
as   legatee   can  be  complete  (b).     So   tliat,  whenever  a 
term  for  years  is  devised,  the  consent  of  the  executor 
is  necessary  to  complete  the  title  of  the  devisee,  as  in 
the  case  of  any  other  legacy  (c).     3066. 

Any  expression  or  act  done  by  the  executor  which  ^^J^ 
shows  his  concurrence  in  a  bequest  will  amount  to  an  ^jl^mot 
assent  (d).    3067. 

One  executor  is  competent  to  assent  to  a  legacy  (e).  ^^"^ 
3068.  ""*" 

If  an  executrix  is  a  married  woman,  the  assent  of  her  ^^^^ 
husband  to  a  legacy  will  be  sufficient ;  as  the  law  autho-  "*™'''*- 
rises  him  to  administer  in  right  of  his  wife  (/).     3069. 

Where  a  l^acy  is  limited  to  several  persons  in  succes-  ^^^ 
sion,  tbe   executor's    assent  to  the   first   taker   will   be  }{^^  i^ 
considered  an  assent  to  the  quasi  remainder  or  remainders.  )^^j!^ 
And,  on  the  other  hand,  his  assent  to  a  quasi  remainder 
will  enure  to  the  benefit  of  any  person  taking  a  piior 
interest  in  the  property  bequeathed  (y),    3070. 

It  is  the  duty  of  executors  to  assent  as  soon  as  all  wii«n  Hwt 
the   debts  and  expenses   attending   the   administration  i**™- 
have  been  satisfied,  and  there  is  sufficient  residue  to 
pay  all  the  legacies  (h).     3071. 

(a)  Sii'ith  T,  ErenrtI,  27  Beav.  Slireiitoa  v.  .Ua^ttr  of  Lirr.rp.wi, 

44K.  45J.  L.  R.  lOQ.  B.  HI. 

(*)  2  Wms.   on  Eiore.   4th  oU.  (e)  9  Jarm.  i  Bylh.  by  Sweet, 

1173,  1176.  138  ;  I  Rop.  l^g.  bj-  White,  844— B. 

{^)  fi  Cruise  T.  38.  c.    3.  5  fi  ;  t/)  1  Rop.  Leg.  hy  White.  84fi. 

Stnenton  V.  Afai/UT  of  Licrrpeul,  (j)  1  Rop,  Leg.  bj  While,  849 ;  6 

L.  R.  10  Q.  B.  81.  Cruise  T.  38,  c.  3,  5  fi ;  SevenwH  v. 

(rf)  4  JBrm.  &  Byth.  by  Kweet.  Mayr  nf  lAti-rpoM,  L.  R.  10  Q.  B. 

185:   2  Wma.  on  Bxon.   4th  ed.  81. 

1178 ;  1  Bop.  L^.  by  White,  816  ;  (Jf)  1  Hop.  L^.  b;  White,  6U. 
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/i^h!"'!.      ^y  *seent,  the  legal  interest  which  the  executor  had  in 

Beemoi      ^^^  '"'"^  ceases,  and  the  entire  property  legal  and  equita- 

"^^        ble  becomes  vested  in  the  legatee  (a).    3072. 

^"^tirm        ^^  *°  obligee  or  creditor  makes  a  sole  or  joint  obligor 

d^r^M     ^^  debtor  hia  executor  or  one  of  his  executors,  the  obli- 

obu^XiHgatioQ  or  debt  is  released  at  law,   except  as  against 

■dniiniiire-  Creditors.     But  in  equity  the  executor  is  converted  into 

a  trustee  of  the  debt  for  the  parties  interested  in  the 

estate,  whether  as  creditors,  legatees,  or  persons  claiming 

under   the   Statute  of  Distributions.     The  executor,  as 

executor,   is   deemed   to   have   received   the   debt  &om 

himself,  as  obligor  or  debtor,  and  to  be  answerable  for  it 

as  assets  in  his  hands  (&).     On  the  other  band,  if  a  sole 

or  joint  debtor  appoints  his  obligee  or  creditor  to  be  his 

executor  or  one  of  his  executors,  and  he  proves  the  will 

or  acts  as  executor,  and  he  has  assets  to  pay  the  debt^ 

the  debt  is  extinguished  at  law,  upon  the  principle  that 

he   is  supposed    to    have    paid     himself   out  of  those 

a8sela(e).    3073. 

The  granting  of  letters  of  administration  to  an  obligor 
or  debtor,  is  only  a  suspeudon  of  the  obligation  (d). 
3074. 
cuTTing  It   is  a   rule,   without    exception,   that  to   authorize 

tautoT'i  executors  to  cany  on  a  trade,  or  to  permit  it  to  be 
carried  on  with  the  property  of  the  testator  held  by 
them  iu  trust,  there  ought  to  be  the  most  distinct  and 
positive  authority  and  direction  g^ven  by  the  will  for 
that  purpose  (e).  A  direction  that  the  testator's  trade 
shall  be  carried  on,  does  not  of  itself  authorize  the 
employment  in  the  trade  of  more  of  the  testator'sf 
property  than  was   employed  in  it  at  the   time  of  his 

(a)  1     Rop.    Leg.     bj     White,  (c)  2  Wins,  on  Eiors.  Btli  ed. 

844.  118ti— 7. 

(A)  2  Wni8.  oa  Bxors.  5th  cd.  (if)  2  Wms.  on  Eiora.  5th  ed. 

IIHO— e  ;  2  Spencc's  Eq.  Jnr.  296  ;  1183  ;  2  Prea.  Shcp.  T.  395. 

2  Prea.  Shep.  T.  335,  396.  (e)Sirliniaiiv.£o,>tA,lllitnt.2ao 
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ts  it  does  not  authorize  a  mortgage  /^^' 
employed  at  his  death  in  the  trade, 
•ying  it  on  (a),    3076. 
iiBtee   carrying  on  the  business  of 
lily  liable  for  debts  incurred  by  him 
liness;  and   may  indemnify  himself 
Bstate  generally,  or  only  out  of  the 
I  to  be  employed  in  carrying  on  the 
ich  a  direction.     And  the  creditors 
tied,  to  stand  in   the  place  of  th& 
d  to  claim  the   benefit  of  his  right 
to  obtain  payment  of  their  debts, 
tor  or  trustee  is  in  default  to  the 
sd  to  the   trade,  be  cannot  claim 
a  terms  of  making  good  his  default, 
the  trade  are  in  the  same  position 
stater's  estate  (6).]     307Ca. 
>y  executors  or  administrators  of  the  sij«  m 
ether  specifically  bequeathed  or  not,  ^^^ 
notwithstanding  it  may  be  affected  *™*(n. 
ust  or  equity  in  their  hands;  for  the 
ee  cannot  be  presumed  to  know  that 

may  not  he  required  in  order  to 
3f  the  testator  to  which  they  are 
Jl  other  claims.  And  an  executor 
iditor,  and  give  him  a  power  of 
ibts.  In  like  manner  an  executor, 
of  an  estate  charged  with  the  pay- 
:  presumed  by  a  bon&  fide  purchaser 
itate  (without  notice  ot  any  intended 

dealing  with  it  for  the  purpose  of 
wd  may  give  a  valid  title  to  it 
ther  person  seeking  to  impeach  the 
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/1"bT'i  ^°  '"'  ™oi^£ttgfi  proToa — and  on  him  rests  the  onus 
proband! — that  the  purchaser  or  mortgagee  knew  that 
the  executor  or  administrator  was  converting  the  estate 
for  an  unlawful  purpose,  the  purchase  or  mortgage  will 
be  set  aside  (a).     3076. 

The  purchase,  from  an  executor,  of  a  particular  chattel 

specifically  bequeathed,  cannot  be  recommended,  without 

the  concurrence  of  the  legatee,  because  the  executor  may 

have  assented  to  the  bequest  (6).    3077. 

Who*  By  the  stat.  21  Hen.  8,  c.  4,  where  lands  are  willed  to 

endUMKjL  ^  ^^  '^i'  *^®cutor8,  though  some  of  them  refuse  to  act, 

I^'^iiT    y^t  the  rest  may  sell  (c).     And  though  the  letter  of  the 

"""^       law  extended  only  to  cases  where  executors  had  a  bare 

power  to  sell,  yet,  being  a  beneficial  act,  it  has  been  by. 

construction  extended  to  the  case  of  lands   devised  1« 

executors  to  be  sold  (d).    And  it  applies  to  copyholds, 

and  to  the  case  of  devisees  in  trust  who  are  named  as 

executors  in  a  subsequent  part  (e) ;  at  least  where  tfie 

proceeds,  as  to  all  or  some  of  the  purposes  to  which  they 

are  to  be  applied,  are  distributable  by  the  executois  in 

that  character,  as  in  payment  of  debts  (/).    3078. 

"""""iCTito      Testators  not  unfrequently  appoint  executors,  without 

J?;^2J^-  making  any  express  disposition  of  the  residue  of  their 

personal  estate.     Executors  so  appointed  become  by  law 

entitled  to  the  whole  residue  of  such  personal  estate. 

And  before  the  stat.  1  Will.  4,  c.  40,  Courts  of  Equity  so 

far  followed  the  law  as  to  hold  such  executors  to  be 

entitled  to  retain  such  residue  for  their  own  use,  unless 

(a)  Sloiy'a  Eq.  Jur.  §  422,  423,       Burton,  $  976;  9  Jum.  k  BTth-br 

B80,  581  ;  1  Kop.  Leg.  by  White.      Sweet,  429. 

iSi—8;MarlVaney.Ri9deii.UR.  (c)  Wms.  on  Kxoik  5th«d.6M; 

5    Ch.  Ap.    «63;     Carter    v.   Cart-       Sogd.V.  4;  P.  ISUiod.  Hi;  iVpp^ 

Wright,   1..  R.   8  Ch.  Ap.  971  ;  7      rom  v.  ITaymait,  B  De  G.  £  ^ 

H.  L.731.  23(l,affiniiedb7  the  Lords  Jimif* 

(J)  Sugd.  Concise  View, 526— 7.  (/)See  1  Chiirj's  Statutes,  UJl: 

(c)  1   Sagd.  Pow.  142  ;  BnrtoD,      and  Pf/rpereitnt  v.  Wai/tiian.  5  Oe 

%  236,  974—5.  Q.  k  Hm.  2.%  :  Ztrnivd.  £'«';"'  '■ 

(if)  6  Cruise  T.  3S,  c.  16,  $  24  ;      Judge.  II  Eaat  289. 
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testator's  iateatioD  to  J'^TJ 
al  interest  therein;    in  

trustees  for  the  person 
:  entitled  to  aaeh  estate 
3,  if  the  testator  had  died 

4,  c.  40,  ader  reciting 
<  was  desirable  that  the 
.t  respect,  it  is  enacted, 
ie  after  the  first  day  of 
eg  of  this  Act  (July  16, 

or  any  codicil  or  codicils 
■  persons  to  he  hia  or  her 
icutor  or  executors  shall 
ity  to  be  a  trustee  or 
s  (if  any)  who  would  be 
Statute  of  Distributions, 
expressly  disposed  of, 
11  or  any  codicil  thereto 
appointed  executor  or 
id  to  take  such   residue 

section  it  was  enacted, 

shall  affect  or  prejudice 
tor,  if  this  Act  had  not 

entitled,  in  cases  where 
rould  he  entitled  to  the 
;ute  of  Distributions,  in 
jsly  disposed  of."    3078. 

is  on  the  parties  oppos- 
ithin  the  stat.  1  Will.  4, 
ID  the  executor  in  cases 

class  of  cases  there  must 
elude  the  executor  from 
1  latter,  to  confer  that 
aust  not  be  inferred  from 
v.HarrUoa,  2  Hem.i:Mill.237, 
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P'"  "j  this,  that  the  position  of  an  executor,  in  the  former  class 

of  cases,  is  analogous  to  that  of  an  heir  at  law  of  real 

estate,  who  takes  what  is  undisposed  of.  An  heir  at  law 
is  the  person  whom  the  law,  so  fa-r  as  it  is  uncontrolled 
by  testamentaiy  disposition,  designates  as  the  proper 
object  of  auccessioD  to  the  inheritance ;  and  the  maxim 
is,  Dielior  est  dispositio  legis  quam  homima.  And  the 
next  of  kin  stand  in  the  same  position  as  the  heir  at  law 
as  to  realty.  Each  has  a  prini&  facie  title,  so  that  the 
person  claiming  agajnst  either  of  them  must  make  out 
hia  title,  by  showing  a  valid  disposition  of  the  property. 
But  the  executor  took  the  legal  interest  by  virtue  of  an 
express  appointment  to  the  office  of  executor,  and  the 
beneficial  interest  attached  to  the  l^al  interest  in  him, 
unless  the  will  afforded  sufficient  evidence  of  an  inten- 
tion that  he  was  to  take  in  a  fiduciary  character;  in 
which  case  the  beneficial  interest  had  a  separate  and 
independent  esistance,  and,  instead  of  attaching  in  him 
stood  apart  from  his  legal  interest,  and  vested  in  the 
persons  whom  the  testator  had  designated  as  the  objects 
of  his  bounty,  and  who  might  be  termed  testamentary 
cestuis  que  trust;  or,  in  default  of  those,  then  in  the 
persons  who  had  a  statutory  right  grounded  on  the 
relationship  to  the  testator,  and  who  might  be  considered 
as  the  statutoiy  cestuis  que  trust  (a) ;  or  if  there  wer«  no 
next  of  kin,  then  in  the  Oown  (b).    3080. 

Cases  in  which  the  residue  is  expressly  disposed  of, 
though  it  be  by  way  of  a  gift  of  tiie  whole  property  to 
the  executors  themselves,  are  not  within  the  Act  (c). 
3081. 

With  regard  to  what  is  sufficient  evidence  of  such  in- 

(a)  Mkoci  T.  Mapp.S  CL  &  F.  «  QiL  241 ;  lUad  j.  Steadmaii,  26 

607—8  J    UadeniHKid    y.   Wing,  t  Bmv.  49B. 

D.  U.  &  Q.  G33,  666, 66».  le) S»itwar*k\^amtt,a9Bt»v. 

(S)  PomU  V.  Mtrrett,  1  Sm.  47i  ;  3  D.  F.  k  J.  27»i  IftfJtom*- . 

Qit  381 1  Ondeok  v.  0mm,  2  Sm.  Arile,  L.  B.  7  B.  L.  606. 
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tention  to  exclude  the  executor,  in  cases  not  within  the  xf  i'ch!' 
Act,  "  necessary  implication  or  violent  proBumption,"  is  ; 
not  requisite :  if  there  is  a  plain  implication  or  a  strong 
presumption  of  such  an  intention,  the  executor  will  be 
deemed  a  trustee.  So  that  where  a  testator  gave  all  his 
estate  to  A.,  his  executors,  administrators,  and  assigns,  to 
and  for  certain  uses,  intentB,  and  purposes,  which  he 
specified,  and  then  appointed  A.  his  executor,  there, 
although  the  trusts  did  not  exhaust  the  whole  property, 
yet  A.  was  invested  with  a  fiduciary  character  as  to  the 
whole,  and  therefore  he  was  excluded  from  taking 
beneficially  as  to  any  part  of  it  (a).     3082. 

In  demises,  and  assignments,  and  devises  of  terms  for  ^'^of 
years,  and  in  assignments  and  bequests  of  cbatteb  pei>  ^Jj^^' 
sonal,  it  is  usual,  but  not  necessary,  to  add  "  executors  SJSu^ 
and  administratory,"  as  words  of  limitation,  analogous  to 
"  heirs  "  in  the  case  of  a  fee  simple.    The  whole  term  or 
the  entire  interest  in  the  chattel  personal  will  pass  with- 
out naming  them  (b).    And  where  a  devise  of  a  term  or 
a  bequest  of  other  personal  estate  is  made  to  a  person,  his 
executors  and  administrators,  and  he  dies  before  the 
testator,  the  property  cannot  be  claimed  by  his  tixecutorB 
or  administrators  (c).     3083. 

And  if  an  interest  for  life  is  ^ven  to  a  person,  with  an 
ultimate  limitation,  subject  to  prior  dispositions  or  to  his 
appointment,  to  his  executors  and  administrators,  or  exe- 
cutors, administratora,  or  assigns,  the  absolute  interest  so 
subject,  vests  in  himself,  if  he  survives  the  testator  (<t). 
And  under  a  bequest  to  a  female,  whether  married  or 
single,  for  her  separate  use  for  her  life,  and  after  her 
decease,  to  such  persons  as  she  should  appoint  by  deed 
or  will,  or  by  will,  and  in  default  of  appointment,  to  her 

(a)  eUeeek  t.  Mopp,  3  GL  ft  F.  (0)  1  Bop.  L««.  bj  White,  L3«. 

«92.  (li)  1  Rop.  Leg.  by  White,  134 ; 

(i)  Co.  Litt.  i2  a  (&) ;  Bnrtoc,  Webb  t.  Sadler,  L.  R.  8  Cb.  Ap. 

(840.  4ie. 

VOL.  n.  II 
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Tri"cH/i.  executors,  odminbtrators,  and  assigns,  as  part  of  her 
——  personal  estate,  she  is  entitled,  without  executing  any 
formal  appointmeot,  to  an  immediate  ti-ansfer  or  payment 
to  herself  of  the  corpus  of  the  fund  {a).  And  where  a 
bequest  is  made  to  such  of  a  class  as  shall  be  living  at 
the  death  of  the  tenant  for  life,  and  the  executors  or 
administrators  of  such  of  the  class  as  shall  then  be  dead 
having  any  child  then  living ;  it  is  not  a  gift  to  the  next 
of  kin,  or  to  the  executors  or  administrators  beneficially, 
but  to  them  in  their  representative  and  fiduciary  cha- 
racter, as  part  of  the  personal  estate  of  those  whom  they 
represent  (6).     3084. 

I'^'ZbL     ^y  ^^^  "'**'■  ^^  ^  ^*  ^^^  •=■  **^'  ^-  ^^  (")'  "^^  ^''*"  *^ 

™'P^^,  lawful  for  any  executors  to  pay  any  debts  or  claims  upon 
OT  tefw.       ^jjy  evidence   that   they  may   think   sufficient,  and  to 
accept  any  composition,  or  any  security,  real  or  personal, 
for  any  debts  due  to  the  deceased,  and  to  allow  any  time 
for  payment  of  any  such  debta  as  they  shall  think  fit, 
and  also  to  compromise,  compound,  or  submit  to  arbiti-ation 
all  debts,  accounts,  claims,  and  things  whatsoever  relating 
to  the  estate  of  the  deceased,  and  for  any  of  the  purposes 
aforesaid   to  enter  into,  give,  and  execute  such   agree- 
ments, instruments  of  composition,  releases,  and  other 
things  as  they  shall  think  expedient,  without  being  re- 
sponsible for  any  loss  to  be  occasioned  thereby."     3085. 
Power  for         [The  above  section  is  now  repealed  by  stat.  44  &  45 
and  tnuiMi  Vict.  c  41  (Appondix),  which  enacts  by  s.  37 — "  (1)  An 
loiind.eto.  exocutor  uiay  pay  or  allow  any  debt  or  claim  on  any 
evidence  that  he  thinks  sufficient.     (2)  An  executor,  or 
two  or  more  trustees  acting  together,  or  a  sole  acting 
trustee  where,  by  the  instrument,  if  any,  creating   the 
trust,  a  sole  trustee  is  authorized  to  execute  the  trusts 
(a)    HoUinBay    v.    Clarktnn,    2  (£)  S^  Seymaur't  TiwU,  1  Jobus. 

Hare  621;  Page  v.  Siipur,  II  Hare      *72. 

321 :  ramhridgi-  T.  Rmu,  25  Beftv.  (c>  Bat  see  se.  32—4,  iufrm  par. 

674.  3126— T,  3127  a. 
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[and  povers  thereof,  may,  if  and  as  he  or  they  think  fit,  ^Y] 

accept  any  composition,  or  any  security,  real  or  personal, 

for  any  debt,  or  for  any  property,  real  or  personal, 
claimed,  and  may  allow  any  time  for  payment  of  any 
debt,  and  may  compromise,  compound,  abandon,  submit  to 
arbitaation,  or  otherwise  settle  any  debt,  account,  claim, 
or  thing  whatever  relating  to  the  testatoi^s  estate  or  to 
the  trust,  and  for  any  of  those  purposes  may  enter  into, 
give,  execute,  and  do  such  agreements,  instruments  of 
compoeitaon  or  arrangement,  releases,  and  otiier  things  as 
to  him  or  tJiem  seem  expedient,  without  being  responsible 
for  any  loss  occasioned  by  any  act  or  thing  ao  done  by 
htm  or  them  in  good  faith.  (3)  As  regards  trustees,  this 
section  applies  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  instrument,  if  any,  creating  the 
bust,  and  shall  have  effect  subject  to  the  terms  of  that 
instrument  and  to  the  provisions  therein  contained. 
(4)  This  section  applies  to  executorships  and  trusts 
constituted  or  created  either  before  or  after  the  com- 
mencement of  this  Act."    3086a. 

And  by  a,  38 — "  (1)  Where  a  power  or  trust  is  given  to  Powm 
or  vested  in  two  or  more  executors  or  trustees  jointly,  «™| 
then,  unless  the  contrary  is  expressed  in  the  instrument, 
if  any,  creating  the  power  or  trust,  the  same  may  be 
exercised  or  performed  by  the  survivor  or  survivors  of 
them  for  the  time  being.  (2)  This  section  applies  only 
to  executorships  and  trusts  constituted  alter  or  created 
by  instruments  coming  into  operation  after  the  com- 
mencement of  this  Act."  It  is  important  to  observe  that 
this  section  does  not  empower  the  personal  representatives 
or  representative  of  the  survivor  of  the  two  or  more 
executors  or  trustees,  to  exercise  or  perform  the  power  or 
trust,  so  that  if  this  is  intended,  it  should  be  so  expressed 
in  the  instrument  by  which  the  power  or  trust  is  created.] 
3086b. 


iDi.  Google 


OF  BXBCDTORB  AND  ADHINISTRATOBS. 

By  the  atat  20  &  21  V^ict.  c  77,  s.  79,  where  any 
"  person,  after  the  commencement  of  this  Act,  renounces 
probate  of  the  will  of  which  he  ia  appointed  executor  or 
one  of  the  executors,  the  rights  of  such  persoD  in  respect 
of  the  executorship  shall  wholly  ceaae,  and  the  repre- 
sentation to  the  testator  and  the  administration  of  his 
efiecta  shall  and  may,  without  any  further  renundation, 
go,  devolve,  and  be  committed  in  like  manner  as  if  such 
person  had  not  been  appointed  executor.  And  by  the 
stat.  21  Ss  22  Vict.  c.  95,  a.  16,  "  whenever  an  executor 
appointed  in  a  will  survives  the  testator,  but  dies  with- 
out having  taken  probate,  and  whenever  an  executor 
named  in  a  will  is  cited  to  take  probate  and  does  not 
appear  to  such  citation,  the  right  of  such  person  in 
respect  of  the  executorship  shall  wholly  cease,  and  the 
representation  to  the  testator  and  the  administration  of 
his  effects  shall  and  may,  without  any  further  renun- 
ciation, go,  devolve,  and  be  committed  in  like  manner  as 
if  such  person  had  not  been  appointed  executor."    3086. 
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Even  femmes  covert  and  infants  may  be  tnisteeB  (6).  3087.  ^\'%b 
It  is  a  rule  in  equity,  which  admits  of  no  exception,  zr — 
that,  where  a  trust  exists,  a  Court  of  Equity  never  wants  t™"»«™- 
a  trustee.     For,  wherever  a  perfect  trust,  as  opposed  to  a  ^ai^i 
trust  resting  in  contract  or  in  fieri,  or  even  an  imperfect' '"*'"■ 
trust,  if  supported  by  a  valuable  consideratioo,  has  once 
attached,  whether  it  is  an  express,  an  implied,  or  a  cod- 
structive  trust,  and  it  is  not  extinguished  by  the  counter- 
vailing  equity   of  a  bon&  fide   purchaser  for   valuable 
consideration,  without  notice,  or  other  person  having  a 
conflicting  equity,  nor  has  otherwise  ceased  to  subsist, 
equity  will  follow  the  legal  estate,  and  decree  the  person 
in  whom  it  is  vested  to  execute  the  trust  (c).    And  the 
lapse  of  the  legat  estate  never  has  the  least  influence 
on  the  trusts  to  which  it  is  subject :  if  the  individuals 
named  happen  to  fiul,  by  death,  incapacity,  or  refusal, 
the  Court   will  provide   a   trustee:   if  no   trustees  are 
appointed  at  all,  the  Court  assumes  the  office  in  the  first 
instance  (d).    3088. 

If  a  man  appoints  a  trustee  of  real  or  personal  estate,  Deninur 
without  nammg  his  heir  or  personal  representative,  the  ^^^ 
heir  or  personal  representative  does  not  become  a  trustee, 
on  the  decease  of  the  person  so  appointed,  although  the 

(a)  On  IhU  subject  the  reader  is  1159,  1162;    1   Spcnce'e  Eq.  Jur. 

referred  to  the  Ter>  TaLosbleworkB  501  ;  2  Id.  SI,  62,  369,  ST6,  876  ; 

of  Ur.  Lewin  and  Hr.  HiU.  Co.  Litt.  113  a,  n.  2,  290  b,  n.  1, 

<i)  2  Spence'B  Bq.  Jar.  32.  YL  ;  1  Cniue  T.  12,  c.  i,  §-60. 

(0)  See  StoTj's  Bq.  Jnr.  |  976,  (i)  2  Spence'a  Eq.  Jur,  876. 
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08^1  pi^pstty  may  vest  ini  the  heir  or  representative.  [And 
"  ~  where  two  or  more  persons,  and  the  survivor,  and  the  heirs, 
executorsioradministratorsofthe  survivor,  were  appointed 
trustees,  and  the  word  "  assigns  "  was  not  introduced.  It 
has  been  held  that  the  sole  or  surviving  trustee  could  not 
delegate  the  trust  either  by  act  inter  vivos,  or  by  devise ; 
for  although  he  might  thereby  pass  the  legal  estate,  yet 
the  person  in  whom  it  was  thereby  vested  would  not  be 
clothed  with  the  chaiacter  of  trustee  (a).  Hence,  where 
a  testator  gave  leaBebolds  to  two  trustees,  their  executors, 
and  administrators,  and  the  surviving  trustee  devised 
and  bequeathed  all  trust  estates  to  trustees,  and  appointed 
them  and  another  person  his  executors,  it  was  decided 
that  neither  the  trustees  nor  the  executors  of  such  sur- 
viving trustee  could  execute  the  trusts,  but  new  trustees 
must  be  appointed ;  because  by  the  devise  and  bequest 
made  by  such  surviving  trustee,  he  had  taken  away  the 
legal  estate  from  his  executors,  who  ought  otherwise  to 
have  been  the  trustees  (b).  And  where  a  testator  devised 
estates  to  trustees,  their  heirs  and  assigns,  upon  trust  to 
sell,  and  provided  that  "the  receipts  of  his  trustees  or 
tiie  survivors  should  be  sufficient,"  and  the  surviving 
trustee  devised  the  estates  upon  the  same  trusts,  the 
cestuis  que  trust  were  declared  to  be  entitled  to  have  new 
trustees  appointed  of  the  original  will  [c).  But  in  a 
recent  case,  where  real  estate  was  devised  to  trustees  and 
"their  heirs"  (omitting  "assigns")  in  trust  for  sale,  it 
was  held  by  Jessel,  H.  R.,  that  the  trust  must  be  considered 
as  annexed,  not  to  the  person,  but  to  the  fee  simple  estate 
taken  by  the  trustees,  so  that  the  trust  could  be  executed 
by  the  devisees  of  trust  estates  of  the  surviving  trustee  (d), 

(a)  2  Spence'B  Gq.  Jur.  38 ;  Ornli^  B.  S40. 
V,  Orau:fuT4.  13  Sim.  91.  (rf)  OfhwM  t,'  Roirlett,  L.  B.  13 

(6)  In  re  BtirU,  1  l>rew.  319.  Ch.    D.   774,  OTenuling  Cei<ke  v. 

(c)  OehleHim  t.  Heap,  1  DeG.ft  Oran^rd. 
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[Thb  decision,  however,  has  aince  been  doubted  by  the  /j^JiJ^i. 
Lords  Justices  (a).    3089. 

Now,  however,  on  the  death  after  the  Slst  of  December, 
1881,  of  a  sole  surviving,  or,  as  the  case  may  be,  a  sole 
trustee,  the  trust  eatatea,  notwithstanding  any  testament- 
ary disposition  be  may  have  made,  devolve  to  and  vest  in 
his  personal  representatives  or  representative,  from  time 
to  time,  with  the  like  powers  and  obligations  respecting 
such  trust  estates,  as  if  the  same  were  a  chattel  real  vesting 
in  them  or  him  (&}.  But  no  provision  is  made  to  meet 
the  case  of  the  want  of  any  personal  representative, 
occasioned  by  neglect  or  delay  in  taking  out  administra- 
tion to  such  a  trustee  on  his  intestacy,  which  in  some 
cases  may  give  rise  to  difficulty.  In  consequence  of  this 
change  in  the  devolution  of  trust  estates,  the  trusts  and 
powers  formerly  given  to  the  trustee,  his  heirs  or  assigns, 
should  now  be  given  to  him,  fais  executors,  or  adminis- 
trators.]    3088b. 

A.  trustee  cannot,  without  the  consent  of  his  cestui  que 
trust  or  of  the  Court,  denude  himself  of  the  character  of 
trustee,  until  he  has  performed  the  trusts.  If,  without 
such  consent,  he  assigns'  the  trust,  or  delegates  the  per- 
formance of  its  duties  to  a  stranger,  he  will  be  answerable 
for  the  breaches  of  trust  committed  by  the  assignee  or 
stranger  (c).    3090. 

It  was  the  duty  of  trustees,  executors,  or  administrators,  loTwt- 
to  whom  no  discretion  as  to  investments  was  given,  to 
invest  in  Coawls  or  Reduced  or  New  £3  per  Cents.  3091. 

Trustees,  executors,  or  administratons,  having  power  to  nuin  ths 
invest  upon  Oovemment  securities  or  upon  parliamentary'  v<ct.  &  an, 
stocks,  funds,  or  securities,  may  now  invest  in  Bank  Stock,  ^^- 1-  ^*" 
East  India  Stock,  Exchequer  Bills,  and  £2  10s.  per  Cent. 

(o)  la  re  Marlon  and  Ualtett,  stat.  41  k  45  Vict  c.  41.  b.  30.  in 
L.  a  15  Ch.  D.  (A|>.)  14.1.  Appendix. 

(A)  See   inpra.   par.    997  a,  and  (i-)  2  SpcDce'a  Eq.  Jur.  920. 
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■^'Cc^'t-  -A^moitieo,  and  apon  mortgage  of  freehold  and  copyhold 

estates  in  England  and  Walea  (o).  3092. 
^^■^  And  hj  the  stat  22  Ss  23  Vict  c.  35,a  32,"  when  a  trustee, 
•^  ^--  executor,  or  administrator  shall  not,  by  some  iasbument 
creating  his  trust,  be  expressly  forbidden  to  invest  any 
trust  fund  on  real  aecuritiefi,  in  any  part  of  the  United 
Kingdom,  or  on  the  stock  of  the  Bank  of  England  or 
Ireland,  or  on  East  India  Stock,  it  shall  be  lawful  for  such 
trustee,  executor,  or  administrator  to  invest  such  trust 
fund  on  such  securities  or  stock ;  aad  he  shall  not  be  liable 
on  that  account  as  for  a  breach  of  trust,  provided  that 
such  investment  shall  in  other  respects  be  reasonable  and 
iJ'tiSwM  proper."  This  is  only  prospective  (b).  But  by  the  stat. 
?5,''ii'i^  23  &  24.  Vict.  c.  38,  s.  12,  this  32nd  section  "  shall  operate 
SVS%i«.  .-etrospectively."  And  by  the  stat  30  &  31  Vict  c.  132, 
"'  '  '  s.  1,  it  is  enacted  that  "  the  words  '  East  India  Stock  '  in 
the  said  Act  passed  in  the  session  holden  in  the  22  &  23 
Vict.  c.  35,  shall  include  and  express  as  well  the  East 
India  Stock  which  existed  previously  to  the  13th  day  of 
August,  1859,  when  the  said  Act  received  the  asseut  of 
Her  Majesty,  as  East  India  Stock  charged  on  the  revenues 
of  India,  and  created  under  and  by  virtue  of  any  Act  or 
Acts  of  Parliament  which  received  Her  Majesty's  assent  on 
or  after  the  13tb  day  of  August,  1869 ;  and  it  shall  be 
lawM  for  every  trustee,  executor,  or  administrator  to 
invest  any  trust  fund  in  his  possession  or  under  his  control 
in  the  stock  created  by  the  last-mentioned  Act  or  Acts  to 
the  same  extent,  and  for  the  same  purposes  and  objects,  as 
he  can  now  invest  such  trust  fund  in  the  East  India  Stock 
which  existed  previously  to  the  13th  day  of  August, 
1859."  And  by  s.  2,  "it  shall  be  lawful  for  every  trustee, 
executor,  or  administrator  to  invest  any  trust  fiind  in  his 

(a)  23  t  24  Vict.  c.  38,  sa.  10, 
11,  and  Gen.  Ord.  of  Feb.  1. 1861 ; 
In  re   yycdderbvm'i  TmtU,  L.  R. 
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poBBesaioD   or   nnder  his   control  in   any  securities  the  -^^ 
interest  of  which  is  or  shall  be  guaranteed  by  Parliament,  to 
the  same  extent  and  in  the  same  manner  as  he  may  invest 
sach  trust  fiind  in  such  securities  as  aforesaid."     3093. 

And  by  the  stat.  23  &  24  Vict.  c.  145,  s.  25  (a), "  trustees  ^-^ 
having  trust  money  in  their  hands  which  it  is  their  duty  to  ^'^.°' 
inveBtat  interest  shall  be  at  liberty,  at  their  discretion,  to 
invest  the  same  in  any  of  the  parliamentary  stocks  or  public 
funds,  or  in  Qovemment  securities,  and  such  trustees  shall 
also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid, 
and  to  invest  the  same  on  any  such  securities  as  aforesaid, 
and  also  Irom  time  to  time,  at  their  discretion,  to  vary  any 
sach  investments  as  aforesaid  for  others  of  the  same  nature : 
provided  always,  that  no  such  original  investment  as  afore- 
said (except  in  the  £3  per  Cent.  Consolidated  Bank  Annul' 
ties),  and  no  such  change  of  investment  as  aforesaid,  shall 
be  made  where  there  is  a  person  under  no  disability  entitled 
in  possession  to  receive  the  income  of  the  trust  fund  for 
years  determinable  with  his  life, 
irlthout  the  consent  in  writing  of 
m  is  repealed  by  s.  71  (Appendix) 
1 ;  but  the  repeal  does  not  affect 
the  validity  or  operation  of  any  Instrument  executed,  or 
of  anything  done  or  suffered,  or  of  any  action,  proceeding, 
or  thing,  pending  or  uncompleted  before  the  Ist  of 
January,  1882.]    3084. 

[Capital  money  arising  under  stat.  45  &  46  Vict,  c  38,  ^^ 
may  be  invested  or  applied  in  any  one  or  more  oftheu&t 
numerous  investments  and  improvements  specified  in  that  tiw  s- 
Act  (6).]     3096.  i88». 

By  the  atat.  34  Vict.  c.  27  (passed  the  29th  of  June,  ^ 
1871),  "  Where   a  power  ha»  before  the  passing  of  this  SuS 

(a)  See  iofin,   pai.  3114,  as  to 
object  of  this  Act ;  and  see  «b.  S2. 
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Ta^CKTs.  ^"^  been  or  shall  at  any  time  hereafter  be  given  to 
„j^(,,„j^  trustees  to  invest  trust  fiinds  in  the  mortgages  or  bonds 
vtn,"  iT.  «'  *  railway  company  or  of  any  other  description  of  oom- 
tonstoiik'  paoy,  such  power  shall,  unless  the  contrary  is  expressed 
in  the  instrament  creating  the  power,  be  deemed  to  in* 
elude  a  power  to  invest  such  funds  in  the  debenture  stock 
of  a  railway  company  or  such  other  company  as  f^oreeud, 
and  an  investment  of  trust  funds  in  debenture  stock 
may  be  made  accordingly  "  (&  1).  3096. 
Detjdiioaot  " The  expression  '  trustees '  shall  include  esecuton  and 
administrators  and  any  other  persons  holding  funds  in  a 
fiduciaiy  capacity  "  (s.  2).  3097. 
^SnS"  According  to  the  general  understanding  of  the  profee- 
""•^  sion.and  the  general  ptacticeoftheCourts,  where  trustees 
are  authorized  to  invest  on  mortgage  of  real  estate,  they 
are  not  justified  in  advancing  more  than  two-thirds  of  the 
value  of  agricultural  freeholds,  or  one-half  of  the  value  of 
freehold  houses.  [But  this  rule  i^  not  applied  with  mathe- 
matical exactness ;  and  if  trustees  have  acted  aa  prudent 
business  men  in  making  advances,  they  are  not  chargeable 
in  case  of  loss,  although  they  have  not  kept  strictly  within 
the  rule  (a).]  If  the  value  depends  upon  fortuitous  cir- 
cumstances— for  instance,  if  the  property  consists  of  a  mill 
or  factory,  or  other  buildings  used  for  purposes  of  tnde,  or 
houses  situate  in  a  wat«ring.place  or  the  like — the  trus- 
tees run  the  risk  of  having  the  mortf;age  thrown  upon 
themselves,  and  of  being  made  answerable  for  the  money 
advanced.  In  such  caaes,  the  burden  of  proof  as  to  suffi- 
cient value  lies  upon  the  trustees  (6).  A  power  to  invest 
trust  funds  "  upon  the  security  of  the  funds  of  any  com- 
pany "  does  not  warrant  their  investment  in  preferenea 

(o>    He   Qedfrey,    Ood/rey   v.  t.  Ann^jrli^,  16Beav,  60S;  S(icj(l»rj 

Faidknrr,  h.  R.  2S  Ch.  D.  iSa.  r.  Setcelt,  I  My.tCr.16;  SfrWu. 

(i)  2   Spcnce's  Eq.    Jur.    926;  v.  Athmall,  S  Drew.  9;  Smdft '. 

Coote  Mortg.3rd  eil.  Ifi2  ;  rcmariw  Oi^nimiir.  I,.  B,  7  Ch.  Ap.  719. 
of  ^iiJ.Sonillt/,  H.  R.,  iaMatleed 
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railway  shares ;  for  such  an  investment  is  not  an  invest-  ,, 
ment  on  the  security  of  the  funds  of  a  company,  but  a  ~ 
purchase  of  shares  in  the  undertaking,  or  an  investment 
secured  on  the  profits  of  the  concern  {a).  As  a  general  rule, 
a  tniBtee  empowered  to  lend  money  upon  real  securities, 
is  not  entitied  to  lend  money  on  mortgage  of  a  leasehold 
estate  (b).  And  an  authority  to  invest  trust  moneys  on 
real  securities  does  not  authorize  an  investment  on  London 
Docks  Stock,  Road  Bonds,  or  Sower  Bonds  (r).  Nor 
doee  a  power  to  invest  on  the  security  by  way  of  mort- 
gage of  any  freehold,  copyhold,  or  leasehold  hereditaments, 
authorize  an  investment  ia  railway  mortgages  and  railway 
debenture  stock  (d).  And  if  trustees  are  empowered  to 
lend  money,  even  on  personal  security,  and  one  lends  a 
sum  of  money  to  the  other  upon  a  mortgage  of  his  real 
estate,  and  the  latter  becomes  bankrupt,  and  the  estate 
when  sold  is  insufficient,  the  trustee  lending  the  money 
is  liable  for  any  loss  occasioned  by  such  an  investment ; 
because  trustees  ought  not  to  lead  to  one  another  {e).  3098. 
[Trustees  of  a  will  invested  trust  moneys  in  an  un- 
luthorised  purchase  of  land,  and  executed  a  declaration 
}f  trust  declaring  that  they  held  the  land  upon  the 
trusts  of  the  will ;  and  afterwards  sold  the  land  for  an 
ncreaaed  price.  It  was  held  that  they  were  able  to  make 
I  good  title,  if  one  cestui  que  trust,  entitled  to  an  aliquot 
lart  of  the  trust  fund,  concurred  so  as  to  prevent  the  elec- 
aon  by  all  tbecestuis  que  trust,  to  take  the  land.  But  the 
turchaser  from  the  trustees  should  see  that  the  purchase 
noney  is  invested  in  proper  securities  upon  the  trusts  of 
hewiU{/).]    3098a. 

(_a)  Earrii  v.Barru {So.  ly  20  {d)  Mortitnore  v,   Miirtimore,  i 

teaT.  107.  D.  4  J.  il2. 

Cb)UreChnnt:ll,Jotu-tv.Cheii-  (t)  Stuiknegjv.  &wetl,-l  My.  & 

rll,UR.»  Ch.  D.  (Ap.)  *92,  508.  Cr.  B. 

dc)  Il<ilniuotf!.RebiHtoa,nBeMv.  (^f)  Pattea  t.  (/uardiaiu  o/Sd- 

n,  meiUm,  31  W.  B.  786. 
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•tuc^'t.  Where  a  discretioD  is  given  to  eseeators  and  others 
to  invest  money  on  secarities  generally,  unless  personal 
Becuiity  is  expressly  or  clearly  implied,  they  ought  not  to 
invest  the  funds  on  personal  security.  And  even  where 
trustees  are  authorized  to  lend  on  such  personal  security 
as  they  shall  think  sufficient,  they  are  not  enabled  to  lend 
bust  money  to  a  trader  or  trading  concern  (a).  And  an 
indemnity  clause,  declaring  that  they  shall  not  be  liable 
for  the  insufficiency  of  any  security,  will  not  exonerate 
them  from  liability,  if  they  lend  on  palpably  inadequate 
security  (b).     3099. 

It  is  a  breach  of  trust  to  sell  out  stock,  and  invest  the 
proceedB  on  a  mortgage  for  securing  the  re-transfer  of  such 
stock,  and  the  payment  of  interest  equal  to  the  amount  of 
the  dividends  (c).    3100. 

Trustees  are  bound  to  invest  on  securities  of  apermanent 
nature.  So  that  even  where  trustees  have  power  to  invest 
as  they  think  fit,  they  may  not  invest  upon  securities 
which  at  the  time  are  commanding  a  higher  rate  of  interest 
inconsequence  of  their  being  determinable  (d).    3101. 

An  executor  will  not  be  hable  for  money  allowed  to 
remain  with  bankers  who  faU,  where  it  is  not  an  unrea- 
sonable sum  for  executors  to  keep  in  the  bank  («),  or 
where  it  was  right  and  reasonable  for  the  money  to  be 
deposited  there  under  the  circumstances  (/).  But  he  will 
be  liable  if  he  plsces  money  in  the  hands  of  a  banker  by 
way  of  investment,  notwithstanding  an  indemnity  clause 
against  losses  by  a  banker  of  money  deposited  for  safe 
custody  iff).  3102. 
pownto  By  the  stat  4  &  5  Will.  4,  c.  29,  s.  1,  it  is  enacted, that 

(o)  2  Rop.  Leg.  by  White,  IBOO.      Eq.  2fi, 
151>1;  2  Spence's  Eq.  Jnr.  29R,  926.  (c)  *H»/r»  v.  5tCTiyVn(No.  6), 

(ft)  ^(M/cr  T.^rerW™,  15  Beav.       29Beav.  211. 
221.  (/)/JiHCT0ly.CT<trfc>,4D.F.&J. 

(c)  Whiliu:yy.  .Smith.L.'RACh.      248. 
Ap.  51.t.  (S)  Bryd^  V.  WeiUj/.  2B  Bea*. 

(_d)  .-itetvart  v.Sa»drrt^,h.R.\Q      213. 
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from  and  after  the  passing  of  the  Act,  "  it  shall  be  lawful  t^I^iVj. 
for  any  person  or  persons  who,  under  or  by  virtue  of  any  i^^^^^Z" 
direction,  tra8t,orpoweralreadygiven,  created,  or  reserved  ;;i^„j„ 
or  hereafter  to  be  given,  created,  or  reserved  aa  aforesaid,  is  '"'™'- 
or  are  or  shall  be  authorized  or  directed  to  lend  money 
at  interest  on  real  seciuities  in  England,  Wales,  or  Great 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on 
real  securities  in  Ireland,  in  the  same  m&nner  in  all  respects 
as  if  such  investment  had  been  expressly  authorized  in  or 
by  such  direction,  trust,  or  power  as  aforesaid,"  etc.  Bat 
by  s.  2,  it  is  provided,  "  that  all  loans  of  money  on  real 
securities  in  Ireland  under  this  Act,  in  which  any  minor  or 
unborn  diild  or  person  of  unsound  mind  is  or  may  be  in- 
terested, shall  be  made  by  the  direction  and  under  the 
authority  of  the  Court  of  Chancery  or  Exchequer  in  Eng- 
land, such  direction  or  authority  being  obtained  in  any 
cause  upon  petiti(m  in  a  summary  way."  And  by  s.  5,  it 
is  further  provided,  "  that  the  provisions  of  this  Act  shall 
not  apply  to  any  case  in  which  such  direction,  trust,  or 
power  as  aforesaid  doth  or  shall  or  may  contain  any  express 
restriction  against  the  investment  of  such  money  as  afore- 
said on  securities  in  Ireland."  And  by  s.  6,  "  that  nothing 
contained  in  this  Act  shall  reheve  or  be  construed  to  relieve 
any  person  or  persons  intrusted  or  clothed  with  such  diretv 
tion,  trust,  or  power  as  aforesaid  from  any  responsibility  as 
to  title,  security,  or  otherwise,  either  at  law  or  in  equity, 
save  that  of  having  lent  and  advanced  such  money  as 
aforesaid  on  real  securities  in  Ireland,  instead  of  having 
invested  such  money  on  real  securities  in  England,  Wales, 
or  Great  Britain."  Andhence,  where  apon  a  petition  under 
this  Act,  the  Court  sanctioned  an  investment,  which  was 
made  without  proper  evidence  of  value,  and  without  the 
consent  of  the  necessary  parties,  and  there  was  a  loss,  the 
trustees  were  held  liable  for  the  breach  of  trust  (a).  3103. 
(a)  Shelford'*  &«al  Prop.  Acta,  t97. 
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c^i"i%'       ^"^  *  pow*'  to  invest  upon  the  Btocks  or  funds  of  "  any 

foreign  goveraments,"  it  should,   in  order   to    exclude 

doubts,  be  expressed,  whether  the  power  is  to  extend  to 
the  separate  States  a^  well  as  to  the  United  States,  aa  an 
aggregate  (a).     3103n. 
njrt«  Trustees  cannot  act  separately,  but  must  all  join  both 

■S'mSX  ^  conveyances  and  receipts.     3104. 

[Capital  money  arising  under  stat.  45  &  46  Vict  c.  38, 
must  be  paid  to  two  persons  as  truateea  of  the  settlement, 
unless  the  settlement  authorizes  the  receipt  of  capital 
trustmoney  of  the  settlement  by  one  trustee  (&}.]    3104a. 
HpMxd-         A  trustee  is  responsible  for  his  own  acts  and  defaults, 
oh  othsr'*  and  for  those  wrongful  acts  and  defaults  of  hb  co-trustees 
ifmit,       to  which  he  is  privy,  and  in  which,  though  without  any 
corrupt  motive,heexpre9sly,tacitly,  or  virtually  acquiesces, 
or  which  would  not  have  happened  but  for  his  own  actor 
default  (c).    [And  it  is  enacted  by  stot.  45  &  46  Vict, 
c  38,  s.  41  ( Appendix),that  "each  person  who  is  for  the  time 
being  trustee  of  a  settlement  is  answerable  for  what  he 
actually  receives  only,  notwithstanding  hia  signing  any 
receipt  for  conformity,  and  in  respect  of  his  own  acts, 
receipts  and   defaults  only,  and  is  not  answerable  in  re- 
spect of  those  of  any  other  trustee,  or  of  any  banker, 
broker,  or  other  person,  or  for  the  insufficiency  or  deficiency 
of  any  securities,  or  for  any  loss  not  happening  through 
his  own  wilful  default."]    3106. 
ut«  The  trustee  indemnity  clause  does  not  exonerate  a 

iiw."  ^  trustee  from  this  liability  for  a  breach  of  trust  committed 
by  his  co-trustee  {il).  The  insertion  of  it  leads  many,  in 
ignorance  of  this  fact,  to  accept  a  trust,  and  many  others 
to  be  so  remiss  as  to  give  their  co-trustees  Uie  opportunity 
of  committing  breaches  of  trust,  through  which  they 
(a)  See  Qutett  v.  Sarlr.  L.  B.fi  (/•)  Sen  Smith's  Manual  of  Eq. 

Ch.  D.  710.  13th  ed.  par.  366. 

(fr)  Bee    B.    39  of  that  Act,  id  {d)  Bnanri4gc\.Srvmridy>;21 

Appendix.  Beav.  6. 
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themselves  are  involved  in  a  Chancery  suit,  though  that  /^"^^-j 

often  necessarily  proves  unavailing  to  remedy  the  loss ' — 

occasioned  to  the  cestuis  que  trust.     3106. 

By  the  stat.  22&23  Vict  c  35,  s  31,  "every  deed,  will,  E™rTtni.i 
or  other  instniment  creating  a  trust  either  expressly  or  by  ^^^  ^. 
implication  shall,  without  prejudice  to  the  clauses  actually  ^^f„ 
conttuned  therein,  be  deemed  to  contain  a  clause  in  the  ti^'^^' 
words  or  to  the  eCfect  following;  that  is  to  say, '  that  the  Duntafthe 
trustees  or  trustee  for  the  time  being  of  the  said  deed,  will, 
or  other  instrument  shall  be  respectively  chargeable  only 
for  such  moneys,  stocks,  funds,  and  securities  as  they  shall 
i-espectively  actually  receive,  notwithstanding  their  respec- 
tively signing  any  receipt  for  the  sake  of  conformity,  and 
shall  be  answerable  and  accountable  only  for  their  own 
actfi,  receipts,  neglects,  or  de&ults,  and  not  for  those  of  each 
other,  nor  for  any  banker,  broker,  or  other  person  with 
whom  any  trust  moneys  or  securities  may  be  deposited,  nor 
for  the  insufficiency  or  deficiency  of  any  stocks,  fiinds,  or 
securities,  nor  for  any  other  loss,  unless  the  same  shall 
happen  through  their  own  wilful  default  respectively ;  and 
also  that  it  shall  be  lawful  for  the  trustees  or  trustee  for 
the  time  being  of  the  said  deed,  will,  or  other  instrument  to 
reimburse  themselves  or  himself,  or  pay  or  dischai^e  out  of 
the  trust  premises  aU  expenses  incunred  in  or  about  the 
execution  of  the  trust  or  powers  of  the  said  deed,  will,  or 
other  instrument."     3107. 

[And  by  stat  45  &  46  Vict,  c  38,  s.  42  (Appendix),  it 
is  enacted  that  "  The  trustees  of  a  settlement,  or  any  of 
them,  are  not  liable  for  giving  any  consent,  or  for  not 
making,  bringing,  taking,  or  doing,  any  such  application, 
action,  proceeding,  or  thing,  as  they  might  make,  bring, 
take,  or  do ;  and  in  case  of  purchase  of  land  with  capital 
money  arising  under  this  Act,  or  of  an  exchange,  partition, 
or  lease,  are  not  liable  for  adopting  any  contract  made  by 
the  tenant  for  life,  or  bound  to  inquire  as  to  the  propriety 
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j^i""i  of  the  purchase,  exchange,  partition,  or  lease,  or  answer- 
"  able  as  r^ards  any  price,  con8i<1eration,  or  fine,  and  are 
not  liable  to  see  to  or  answerable  for  the  investigation 
of  the  title,  or  answerable  for  a  conveyance  of  land, 
if  the  conveyance  purports  to  convey  the  land  in  the 
proper  mode,  or  liable  in  respect  of  porchase-money 
paid  by  them  by  direction  of  the  tenant  for  life  to  any 
person  joining  in  the  conveyance  aa  a  conveying  party, 
or  as  giving  a  receipt  for  the  purchase-money,  or  in  any 
other  character,  or  in  respect  of  any  other  money  paid  by 
them  by  direction  of  the  tenant  for  life  on  the  purchase, 
exchange,  partition,  or  lease."  The  first  few  lines  of  this 
section  are  similar  to  a  clause  sometimes  inserted  in 
settlements;  but  the  greater  portion  of  it  is  new,  and 
mo«t  importaJit.]     3107a. 

Rcmuwn-  Trustees,  executors,  directors  of  private  companies,  and 
other  persons  standing  in  a  similar  situation,  are  not 
allowed,  even  with  the  consent  of  their  co-trustees,  co- 
executors,  or  coadjutors,  and  however  extraordinary  the 
oervices  they  may  have  rendered,  to  take  any  remuneration 
by  way  of  commission,  or  brokerage,  or  salary,  without 
some  express  or  implied  provision  for  that  purpose  in  the 
instrument  under  which  they  clum  (a).  And  a  solicitor, 
who  is  a  trustee,  is  not  entitled  to  charge  for  business  done 
by  him  in  relation  to  the  trust,  as  distinguished  &om  costa 
oat  of  pooket,  although  employed  to  do  it  by  bis  co-trustee, 
unless  there  is  a  provision,  in  the  deed  or  will  creating  the 
trust,  enabling  him  to  receive  remuneration  for  the  trans- 
action of  such  business  (6).  And  even  where  there  is  a 
provision  that  a  solicitor  is  to  be  at  liberty  to  charge  for 
his  professional  services,  he  is  only  entitled  to  charge  for 
services  strictly  professional,  and  not  entitled  to  charge 

(a)  Btor^'e  Eq.  Jnr.  $  166  &,  126B ;         (i)  BTouglOim  t.  Bnm3)UM,21io 
2   Spence'B    Eq.   Jnr.    9i6,    946;      0.ftS.122i  6  D.  H.  &  Q.  ISO. 
foTT-efe  T.  .OH^Ioy,  L.  B.  3  Sq.  789. 
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for  matters  which  an  executor  or  trustee  ought  to  have  t*'i*c^^ 

done  without  the  interveotion  oi  a  solicitor;  such  as  for  at- 

tendances  to  pay  premiuma  on  policies  or  to  make  transfers 
at  the  bank,  attendaQcea  on  proctors,  auctioneers,  legatees, 
and  creditors  (a).  But  trustees  are  entitled,  without  any  BrpuiHL 
express  provision,  to  defray  out  of  the  trust  funds  expenses 
legitimately  and  properly  ineutred  (fi).  [And  stat.  4i5  &  46 
Vict,  c  38,  s.  43  (Appendix),  enacts  that  "The  trustees 
of  a  settlement  may  reimburse  themselves  or  pay  and 
dinchai^  out  of  the  trust  property  all  expenses  properly 
inourred  by  them."  They  may,  however,  be  ordered  to 
pay  personally  the  costs  of  proceedings  rendered  necessary 
by  their  vexatious  conduct  (c),]     3108. 

A  Court  of  Equity  will  not  in  any  case  permit  aFuBniii 
trustee  or  other  person  standing  in  a  fiduciary  relation  to  ^^^  ■ 
derive  any  benefit  from  the  property  with  which  he  is  JjJSt.' 
intrusted  or  from  the  office  itself.  If  a  trustee  or  other 
person  standing  in  a  fiduciary  relation  acquires  property  or 
makes  a  profit  by  means  of  transactions  within  the  scope 
of  his  agency  or  authority,  or  if  a  person  employs  another's 
property  in  any  trade  or  speculation,  there  will  be  a  con- 
structive trust  as  to  the  property  so  acquired  or  the  profits 
thereby  made,  for  the  benefit  of  the  cestui  que  tmst,  prin- 
cipal, owner,  or  other  person  standing  in  the  opposite 
relation  (d).  Therefore,  if  a  trustee  compounds  a  debt  for 
less  than  is  due,  he  shall  not  derive  any  advantage  to  him- 
self from  the  transaction  (e).  And  if  a  trustee  purchases  a 
lien  or  mortgage  on  a  trust  estate  at  a  discount,  he  will  not 
be  allowed  the  benefit  of  the  difference,  but  the  purchase 
will  be  a  trust  for  the  cestui  que  trust.  So,  if  a  trustee  or 
a  partner  renews  a  lease  of  the  trust  or  partnership  estate, 

Ca)fiwWi.T.  iJarfty  (No.  1),28       SeeStoiy's  Eq.  Jur.  §  1211, 1211  a, 
1261 ;  I  Spence'B  Eq.  Jur.  612  ;  2 

Spence's  Eq.  Jur.  208,  299,  300  ; 
Sitgdtii  T.  VToulaHd,  3  Sm.  k  Qif. 
192. 

t  CrolK  T.  13,  c  4,  §  38.         (<>  1  Cnuse  T.  12,  e.  4,  $  »8. 
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■lf^_\  he  will  be  a  trustee  of  such  renewed  interest  for  bis  cestui 

que  trust  or  co-partner,  even  though  the  lessor  may  have 

refused  to  grant  a  renewal  to  the  cestui  que  trust  or  co- 
partner (a).  3109. 
J^^^  In  general,  whenever  property  of  one  kind  has  been 
^i^f"  '^  wrongfully  converted  into  property  of  another  kind,  by  a 
trustee  or  agent,  if  the  property  which  has  been  so  substi- 
tuted can  be  ascertained  to  be  such,  it  will  be  liable  to  the 
rights  of  the  cestui  que  trust  or  principal,  to  which  the 
property  converted  was  subject  (A).     3110. 


A  trust  may  be  extinguished  by  a  transfer  of  the  funds 
i?i^  on  the  trusts  of  an  aate-nuptial  settlement,  where  eidier 


rloUUon  of 


the  husband  or  wife  was  not  aware  that  the  party  trans- 
ferring them  bad  no  power  to  do  so  (e).  And  if  a  trustee 
conveys  the  trust  property  to  a  bon&  fide  purchaser  for 
valuable  consideration,  who  has  paid  his  purchase  money, 
and  had  no  notice  of  the  trust  at  the  time  of  paying  the 
same,  the  trust  is  extinguished.  But  if  the  trustee  should 
afterwards  repurchase  or  otherwise  become  entitled  to  the 
same  property,  the  trust  would  be  revived  by  construction 
of  equity  (d).  A  purchaser  has  no  right  to  a  conveyance 
from  trustees  where  they  had  no  right  to  sell  at  all,  or  not 
in  the  way  in  which  they  did  sell,  and  where  the  purchaser 
was  aware  of  that  drcumatance  before  he  paid  his  purchase 
money  (e).  And  if  a  trustee  conveys  or  assigns  the  trust 
property  for  valuable  consideration,  in  violation  of  the 
trust,  to  a  person  who  is  aware  of  that  circumstance,  or 
conveys  or  assigos  it  without  valuable  consideration,  even 
to  a  person  who  has  no  notice,  such  person  will  be  treated 
as  a  trustee  for  the  cestui  que  trust.    And  if  a  person, 

(a)  store's  Bq.  Jot.  }  1211  ;  1  (c)  Caeper  r.  Wonuild,  27  Bear. 

Spence's  Eq.  Jur.  513  ;  3  Spence'fl  266. 

Eq.  Jot.  20S,  299,  300 ;  1  Cmiw  T.  (d)  See  Btarj'a  Eq.  Jot.  5  1264, 

13,  cl,§61.    Aeto  purchases  by  aodnote;  2Spenee'aBq.Jiir.40,19S, 

tnutoes,  see  aapra,  par.  23M.  196;  1  CraiMT.12,c.4,§10,13, 13. 

(&)  See  Story's  Eq.  Jnr.  $  1168,  (_t^lknieeT.  ffeUut^Aom,  L.  R.  8 

IMO :  3  epeuce'i  Eq.  Jar.  203.  Ch.  Ap.  W2, 
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thongh  without  any  notice  of  a  trust,  and  for  valuable  j,*"" 
consideration,  takes  from  a  trustee  a  mere  equitable  estate, 
interest,  or  chai^,  when  for  his  own  safety  he  ought  to 
have  required  a  legal  estate,  interest,  or  charge,  he  cannot 
set  it  up  agunst  the  cestui  que  trust,  where  the  trustee 
wrongfully  created  it  (a).  And  an  executor  is  deemed  a 
trustee  of  the  assets  of  his  testator  (6).     3111. 

If  a  cestui  que  trust  is  in  possession,  t^at  is  constructive 
notice  of  the  trust  to  a  purchaser  from  the  truHtee(<;).  3US. 

A  trustee  may  bind  the  estate  by  a  bon&  fide  mortgage 
or  other  specific  lien,  without  notice  of  the  trust.  But  the 
trust  property  will  not  be  bound  by  any  judgment  or  other 
claim  of  creditors  gainst  the  trustees  (d).     3113. 

By  the  stat.  23  &  24  Vict.  c.  145,  after  reciting  that  "  it  J^ 
is  expedient  that  certain  powers  and  provisions  which  it  is  ^^ 
now  usual  to  insert  in  settlements,  mortgages,  wills,  and 
other  instruments  should  be  made  incident  to  the  estates 
of  the  persona   interested,  so   as   to  dispense  with  the 
necessity  of  inserting  the  same  in  terms  in  every  such 
instrument" :  it  is  enacted  that  "in  all  cases  where  by  any  Tnuta 
will,  deed,  or  other  instrument  ofaettlement  it  ia  expressly  J^j^ 
declared  that  truntees  or  other  persons  therein  named  or  ^^ 
indicated  shall  have  a  power  of  sale,  either  generally,  or  in  a^tni 
any  particular  event,  over  any  hereditaments  named  or 
referred  to  in  or  from  time  to  time  subject  to  the  uses  or 
trusts  of  such  will,  deed,  or  other  instrument,  it  shall  be 
lawful  for  such  trustees  or  other  persons,  whether  such 
hereditaments  be  vested  in  them  or  not,  to  exercise  such 
power  of  sale  by  selling  such  hereditaments,  either  together 
or  in  tote,  and  either  by  auction  or  private  contract,  and 
either  at  one  time  or  at  several  times,  and  (in  case  the  Tom 
power  shall  expressly  authorize  an  exchange)  to  exchange 

(a)  Shnjnhire  Union  Raiiwayi,  SpeDce's  Eq.  Jnr.  612  ;  2  Id.  40, 
J^,  Co.  V.  The  Q^een,  L.  R.  7  H.  L.  196,  29S  ;  I  Crniae  T.  12,  c  4,  §  13. 
49«.  («)  2  Prea.  Shep.  T.  607,  n.  (8). 

(£)  Story's  Eq.  Jur.  §  1267  ;  I  (d)  Stair's  Eq.  Jar.  $  977. 
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T!"i!'c"i  MI  J  hereditaments  which  for  the  time  being  shall  be  aobject 
to  the  uaea  or  trasta  aforesaid  for  any  other  hereditaments 
in  England  or  Wales  or  in  Ireland  (ae  the  case  may  be), 
and  upon  such  exchange  to  give  or  receive  any  money  for 
equality  of  exchange  "  {&.  1).     3114. 
nuiUm«i«      And  "it  shall  be  lawful  forthe  persons  making  any  such 
?i'ihi^*11^  ^^  ■^i'  exchange  to  insert  any  such  special  or  other  stipu- 
S^ftSy  in,  lations,  either  as  to  title  or  evidence  of  title,  or  otherwise, 
V1U7  ooii-     in  any  conditions  of  sale,  or  contract  for  sale  or  exchange, 
re*!"'        as  they  shall  think  fit,  and  also  to  buy  in  the  hereditaments 
or  any  part  thereof  at  any  sale  by  auction,  and  to  rescind 
or  vary  any  contract  for  sale  or  exchange,  and  to  resell  the 
hereditaments  which  shall  be  so  bought  in,  or  as  bo  which 
the  contract  shall  be  so  rescinded,  without  being  respon- 
Pwi«ti°n    sible  for  any  loss  which  may  be  occasioned  thereby,  and  no 
'="'**'■-        purchaser  under  any  such  sale  shall  be  bound  to  inquire 
whether  the  persons  making  the  same  may  or  may  not 
have  in  contemplation  any  particular  re-investmeot  of  the 
purchase  money  in  the  purchaae  of  any  other  heredita- 
ments or  otherwise  "  (a  2)  (a).     3116. 
T™t™  "  For  the  purpose  of  completing  any  such  sale  or  ex- 

j^T%u       change  as  aforesaid,  the  persons  empowered  to  sell  or 
uTsn^B^*    exchange  as  aforesaid  shall  have  full  power  to  convey  or 
otherwise  dispose  of  the  hereditaments  in  question,  either 
by  way  of  revocation  and  appointment  of  the  use  or  other- 
wise, as  may  be  necessary  "  (b.  3).    3116. 
SS^fnim      "The  money  so  received  upon  any  such  sale  or  for 
£  tawon"  equality  of  exchange  as  aforesaid  shall  be  laid  out  in  the 
j^,^."       maimer   indicated   in  that  behalf  in  the  will,  deed,  or 
instrument  containing  the  power  of  sale  or  exchange,  or 
if  no  such  indication  be  therein  contained  as  to  all  or  any 
part  of  such  money,  then  the  same  shall  with  all  con- 
venient speed  be  laid  oat  in  the  purchase  of  other  here- 
ditaments in  fee  simple  in  possession  to  be  situate  in 
(a)  Ab  to  deprecJatoTj  conditions  b;  tnutees,  see  snpn,  par.  1863.- 
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England  or  Wales  or  in  Ireland  (as  the  case  may  be),  or  ^' 
of  lands  of  a  leasehold  or  copyhold  or  customary  tenure,  "~ 
which,  in  the  opinion  of  the  persona  making  the  purchase, 
are  convenient  to  be  held  therewith  or  with  any  other 
hereditaments  for  the  time  being,  subject  to  the  subsisting 
uses  or  trusts  of  the  same  will,  deed,  or  other  inatrumeut 
of  settlement  in  which  the  power  of  sale  or  exchange  was 
contained ;  and  all  such  hereditaments  so  to  be  purchased 
or  taken  in  exchange  as  aforesaid  as  shall  be  freeholds  of 
inheritance  shall  be  settled  and  assured  to  the  usee,  upoa 
and  for  the  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  the  powers,  provisoes,  and  declarations,  to 
which  the  hereditaments  sold  or  given  io  exchange  were 
or  would  have  been  subject,  or  as  near  thereto  as  the 
deaths  of  parties  and  other  intervening  accidents  will 
admit  of,  but  not  so  as  to  increase  or  multiply  charges ; 
and  all  such  hereditaments  so  to  be  purchased  or  taken  in 
exchange  as  aforesaid  as  shall  be  of  leasehold  or  copyhold 
or  customuy  tenure  shall  be  setUed  uid  assured  upon  and 
for  such  trusts,  intents,  and  purposes,  and  with,  under, 
and  subject  to  such  powers,  provisoes,  and  declarations,  as 
shall,  as  nearly  as  may  be,  correspond  with  and  be  similar 
to  the  aforesaid  uses,  trusts,  intents,  and  purpoaes,  powers, 
provisoes,  and  declarations,  but  not  so  afi  to  increase  or 
multiply  charges,  and  so  that  if  any  of  the  hereditaments 
so  to  be  purchased  shall  be  held  by  lease  for  years  the 
same  shall  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  who  shall  not  attain  the  age  of  twenty-one  years ; 
and  any  such  purchase  as  aforesaid  may  be  made  subject 
to  any  special  conditions  as  to  title  or  otherwise:  Pro- 
vided that  no  leasehold  tenement  shall  be  purchased  under 
the  powers  hereinbefore  contained  which  is  held  for  a  less 
period  than  sixty  years  "  (s.  4).     3117. 

"  Provided  nevertheless,  That  it  shall  be  lawful  for  the  m 
persons  exercising  any  such  power  as  aforesaid,  if  they  " 
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t'i'cS's.  ^^"^^  think  fit,  to  apply  any  money  to  be  received  upon 

any  sale  or  for  equality  of  escluioge  as  aforesaid,  or  any 

part  thereof,  in  lieu  of  purchasing  land  therewith,  in  or 
towards  paying  off  or  discharging  any  mortgage  or  other 
charge  or  incumbrance  which  shall  or  may  affect  all  or 
any  of  the  hereditaments  which  shall  then  be  subject  to  the 
same  uses  or  trusts  as  those  to  which  the  hereditaments 
sold  or  given  in  exchange  were  or  was  subject"  (b.5).  3118. 
2252  (imi      "  ^^  money  arising  from  any  such  sale  or  exchange  of 
SSttotS'    lands  or  hereditaments  in  England  or  Wales  shall  be  laid 
luibu.'™  out  in  the  purchase  of  lands  or  hereditaments  situate 
^bi^!£^     elsewhere  than  in  England  or  Wales,  and  no  lands  situate  in 
anntrrin    England  OF  Walos  sbaU,  under  any  such  power  as  aforesdd, 
^^^1^.    be  exchanged  for  any  lands  or  hereditaments  situate  else- 
iiiiRiMtod.    ^i,gpg  tjj^n  uj  England  or  Wales;  and  no  money  arising 
from  any  such  sale  or  exchange  of  lands  in  Ireland  shall  be 
laid  out  in  the  purchase  of  lands  or  hereditamente  situate 
elsewhere  than  in  Ireland,  and  no  lands  or  hereditaments 
situate  in  Ireland  shall,  under  any  such  po  wer  as  aforesaid , 
be  exchanged  for  any  lands  or  hereditaments  situate  else- 
where than  in  Ireland  "  (s.  6).    3119. 
Until  pu-       "  Until  the  money  to  be  received  upon  any  sale  or  for 
i«^  ^W  quality  of  exchange  as  aforesaid  shall  be  disposed  of  in 
^™^**  the  manner  herein  mentioned,  the  same  shall  be  invested 
at  interest  for  the  benefit  of  the  same  parties  who  would 
be  entitled  to  the  hereditaments  to  be  purchased  there- 
with as  aforesaid,  and  the  rents  and  profits  thereof,  la 
case  such  purchase  and  settlement  as  aforesaid  were  then 
actually  made  "  (s.  7).     3120. 
TnutMoi        "  It  shall  be  lawful  for  any  trustees  of  any  leaseholds 
iwaboid*     for  lives  or  years  which  are  renewable  from  time  to  Ume, 
either  under  any  covenant  or  contract  or  by  custom  or 
usual  practice,  if  they  shall  in  their  discretion  Uiink  fit, 
and  it  shall  be  the  duty  of  such  trustees,  if  thereunto 
required  by  any  person  having  any  beneficial  interest, 
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)r  contingent,  in  auch  leaseholds,  to  use  ,^*"^ 
'ours  to  obtain  from  time  to  time  a 
>he  same  hereditaments  on  the  accua- 
ible  terms,  and  for  that  purpose  it  shall 
mch  trustees  from  time  to  time  to  make 
ng  such  surrender  of  the  lease  for  the 
ting,  and  to  do  all  each  other  acts  as 
n  that  behalf;  but  this  section  is  not  to 
where  by  the  terms  of  the  settlement 
in  possesion  for  his  life  or  other  limited 
I  to  enjoy  the  same  without  any  obli- 
le  lease  or  to  contribute  to  the  expense 
jne  "  (b.  8).     3121. 

oney  shall  be  required  for  the  purpose  momt 
ality  of  exchange  as  aforesaid,  or  for  «i°fa*ni 
Be  as  aforesaid,  it  shall  be  lawful  for  the  ™™ 
such  exchange  or  renewal  to  pay  the  ^^™' 
oney  which  may  then  be  in  their  hands 
rsons  beneficially  interested  in  the  lands 
[change,  or  comprised  in  the  renewed 
ising  by  any  of  the  ways  and  means 
ioned  or  otherwise,  and  notwithstanding 
the  application  of  money  arising  from 
e  hereinbefore  contained ;  and  If  they 
,hflir  hands  aa  aforesaid  sufficient  money 
aforesaid,  it  shall  be  lawful  for  such 
le  money  required  by  mortgage  of  the 
}e  received  in  exchange  or  contained  in 
(as  the  case  may  be),  or  of  any  other 
the  time  being  subject  to  the  subsisting 
rhich  the  hereditaments  taken  in  ex- 
B  renewed  lease  (as  the  case  may 
1  for  the  purpose  of  effecting 
IS  shall  have  the  same  powers 
assuring  as  are  herein  contained 
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■j^^^a\  with  reference  to  a  conveyance  on  sale ;  and  no  mortgagee 
advancing  money  upon  such  mortgage  purporting  to  be 
made  under  this  power  shall  be  bound  to  see  that  such 
money  is  wanted,  or  that  no  more  is  raised  than  is  wanted 
for  the  purposes  aforesaid"  (s.  9).    3132. 
couMotio        "No  such  sale  or  exchange  as  aforesaid,  and  no  purchaae 
™^Xit^    of  hereditaments  out  of  money  received  on  any  such  sale 
ur  exchange  as   aforesaid,  shall  be  made   without   the 
consent  of  the  person  appointed  to  consent  by  the  will, 
deed,  or  other  instrument,  or  if  no  such  person  be  ap- 
pointed, then  of  the  person  entitled  in  possession  to  the 
receipt  of  the  rents  and  profits  of  such  hereditaments,  if 
there  be  such  a  person  under  no  disability;  but  this  clause 
shall  not  be  taken  to  require  the  consent  of  any  person 
where  it  appears  from  the  will,  deed,  or  other  instru- 
ment to  have  been  intended  that  such  sale,  exchange,  or 
purchase  should  be  made  by  the  person  or  persons  making 
the  same  without  the  consent  of  any  other  person" 
(B.  10).    3103. 
w)uiii«med      "For  tbo  purpoBOSof  this  Act,  a  person  shall  be  deemed 
riM^iyici     ^  '"^  entitled  to  the  possession  or  to  the  receipt  of  the 
or  iBoom*.    j^nta  f^^  income  of  land  or  personal  property,  although 
his  estate  may  be  charged  or  incumbered,  either  by  him- 
self or  by  any  former  owner,  or  otherwise  howsoever  to 
any  extent;  but  the  estates  or  interests  of  the  parties 
entitled  to  any  such  chatge  or  incumbrance  shall  nut  be 
aifected  by  the  acta  of  the  person  entitled  to  the  possession 
or  to  tJie  receipt  of  the  rents  and  income  aa  aforesaid, 
unless  they  shall  concur  therein  "  (s.  31).     3184. 
Pomn,eta..      "Nouo  of  tho   powers  or  incidents  hereby  conferred 
^™'  "^^  or  annexed  to  particular  offices,  estates,  or  circumstances 
.'iwLi'imI^    shall  take  effect  or  be  exercisable  if  it  is  declared  in  the 
"'S)«^'"  deed,  will,  or  other  instruinent  creating  such  offices,  estates, 
^ruoui.    or  circumstances  that  they  shall  not  take  effect;  and  where 
there  is  no  such  declaration,  then  if  any  variations  or  limita- 
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powers  or  ineidents  hereby  conferred  ^^ 
lined  in  eucli  deed,  will,  or  other  in- 
rs  or  incidents  shall  be  exercisable  or 
'  subject  to  such  variations  orlimita* 
S. 
Act  contained  shall  be  deemed  to  Pnri 

intlu 

«f>  or  other  persons  to  deal  with  or^j^ 
rights  of  any  persons  soever,  except  ^^ 
ich  they  might  have  dealt  with  or 
r  rights  of  sach  persons  if  the  deed, 
ment  under  which  such  trustees  or 
powered  to  act  had  contained  express 
tees  or  other  persons  so  to  deal  with 

or  rights  "  (s.  33).     3126. 
)ntained  in  this  Act  shall,  except  as  coun 
se  provided,  extend  only  to  persons 
der  a  deed,  will,  codicil,  or  other  in* 
[ter  the  passing  of  this  Act,  or  under 
rmed  or  revived  by  a  codicil  executed 
28th  August,  1860  (a  34).     3127. 
itions  of  Stat.  23  &  a*  Vict.  c.  145,Bt«-; 

Stat  46  &  46  Viot.  c  38,  a.  64  (Ap-  "^ 
)eal  does  not  affect  any  right  accrued,  *^^' 
i,  or  the  validity,  or  operation,  of  any 
■  of  anything  done,  or  of  any  order 
proceeding,  or  thing  pending,  or  un- 
i  1st  of  Juiuary,  1883.  The  latter 
nant  for  life  powers  similar  to  those 
the  repealed  sections  (a),  but  he  is 
jvious  notice  to  the  trustees  of  the 
so  contains  provisions  respecting  the 

in  Court  under  the  Lands  Clauses 
I,  including  stat.  40  &  41  Vict,  c  18 

et  eeq.,      atat.  45  b.  46  Vict.c.3e,  in  Appendix. 
(i)  SAbalao;  Inre  Say'iSettled 
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■^\!(^i.  (Appendix),  and  in  the  hands  of  trustees  under  the  pro- 
viaioDs  of  a  settlement  (a).  And  money  arising  from 
leanes  and  sales  by  the  Court  under  the  laat-mentioned 
statute  may  also  be  applied  in  the  manner  provided  by 
that  Act]  31i37a. 
S^rf  %  t^»e  Stat  7  &  8  Vict  c.  76,  s.  10,  it  was  enacted 
bainc  "  that  the  bou&  fide  payment  to  and  the  receipt  of  any 

dtaiuisn.  person  to  whom  any  money  shall  be  payable  upon  any 
express  or  implied  trust  or  for  any  limited  purpose,  or  of 
the  survivors  or  survivor  of  two  or  more  mortgagees  or 
holders,  or  the  executors  or  adrainistoators  of  such  sur- 
vivor, or  their  or  his  assigns,  shall  effectually  discharge  the 
person  paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless 
the  contrary  shall  be  expressly  declared  by  the  instrument 
creating  the  trust  or  security."  This  enactment,  which 
only  took  effect  on  the  first  day  of  January,  1846,  was 
repealed  by  the  stat  8  &  9  Vict.  o.  106,  s.  1,  as  from  the 
first  day  of  October  in  the  same  year  (b).  But  by  the 
stat.  22  &  S3  Vict  c.  35,  s.  23,  "  the  bon&  fide  payment  to 
and  the  receipt  of  any  person  to  whom  any  purchase  or 
mortgage  money  shall  be  payable  upon  any  express  or 
implied  trust  shall  effectually  discharge  the  person  paying 
the  same  from  seeing  to  the  application  or  being  answer- 
able for  the  misapplication  thereof,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security."  And  by  the  stat  23  &  24  Vict  o.  145, 
s.  29  (c),  "  the  receipts  in  writing  of  any  trustees  or  trustee 
for  any  money  payable  to  them  or  him  by  reason  or  in 
the  exercise  of  any  trusts  or  powers  reposed  or  vested  in 
them  or  him  shall  be  sufficient  discbarges  for  the  money 
therein  expressed  to  be  received,  and  shall  effectually 
exonerate  the  persons  paying  such  money  from  seeing  to 

(a)  See  m.  32—4  of  ttat  4G  &  46  (e)  Bat  see  m.  32—1,  mpra,  par. 

Vict,  c.  38,  in  Appendix.  312S— 7,  3127  k. 

(i)  See  snpra,  par.  1S78, 1674. 
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the  application  thereof,  or  from  being  answerable  for  any  /"^^i 
loss  or  misapplication  thereof,"  [But  this  section  is  re- 
pealed  by  stat.  44  &  45  Vict,  c  41  (Appendix),  which 
enaots  by  s.  36,  that  "  ttie  receipt  in  writing  of  any 
trustees  or  trustee  for  any  money,  securities,  or  other 
pereonal  property  or  effects  payable,  traoeferable,  or  de- 
liverable to  them  or  him  under  any  trust  or  power  shall 
be  a  sufficient  discharge  for  the  same,  and  shall  e&ctually 
exonerate  the  person  paying,  transferring,  or  delivering 
the  same  from  seeing  to  the  application,  or  being  answer- 
able for  any  loss  or  misapplication  thereof,"  And  the 
more  recent  stat.  45  &  46  Vict  c.  38,  s.  40  (Appendix),  also 
contains  a  similar  provision.]    31S8. 

When  all  the  duties  of  a  trustee  are  at  an  end,  and  this  counrmnia 
is  clearly  shown  to  him,  and  he  has  no  notice  of  any  jj^  "^ 
disposition  or  incumbrance  made  by  the  cestui  que  trust,  ""^ 
he  must,  on  demand,  convey  the  legal  estate  to  his  cestui 
que  trust,  at  the  peril  of  paying  the  costs  of  any  suit  occa- 
sioned by  his  refusal.    In  cases  of  real  doubt  or  difficulty, 
a  trustee,  before  he  parts  with  his  estate,  is  fully  justified 
in  requiring  an  indemnity  from  his  cestui  que  bust,  or  in 
seeking  the  direction  and  indemnity  of  the  Court  (a). 
Where  the  beneficial  occupation  of  a  trust  estate  by  the 
person  entitled  to  it  has  given  reasontosuppose  that  there 
was  a  conveyance  of  the  legal  estAte  to  the  person  who  was 
equitably  entitled  to  it,  a  jury  may  be  directed  to  presume 
such  a  conveyance  (6),     3129. 

Where  there  isa  devise,  bequest,  conveyance,  or  assign- : 
ment  to  two  trustees,  whether  nominatim  or  not,  and  one  *> 
assents  and  the  other  disclaima,  the  property  passes  to  the 
assenting  trustee.  And  if  power  is  given  to  them,  whether 
nominatim  or  not,  to  give  receipts,  the  receipt  of  the  as- 
senting trustee  alone  will  be  sufficient  (c).    S130, 
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,  A  dieclaimiDg  trustee  should  not  convey  the  estate  to 
■  his  co-trustee ;  for,  accordiag  to  Crem  v.  Dicken  (a),  if  a 
trustee  refusing  to  act,  reconveys  bis  interest  to  his  co- 
trustee, he  thereby  accepts  the  trust,  though  he  conveys 
away  the  estate  (A).  But  according  to  Niehon  v,  Words- 
worth (c),  a  release,  with  intent  to  operate  as  a  disclaimer, 
will  be  held  to  amount  to  a  disclaimer  in  equity  {d).  3131. 
•'  By  the  stat.  13  &  14  Vict  c.  60,  s.  1,  the  stat  11  Geo. 
4  &  1  Will.  4,  c.  60,  as  to  trustees  and  mortgagees,  the  stat. 

4  &  5  Will  4,  c.  23,  as  to  escheat  and  forfeiture  of  trust 
property,  and  the  stat  1  &  2  Vict  c.  69,  as  to  heirs 
and  devisees  of  mortgagees,  are  repealed,  but  without 
reviving  the  Acts  repealed  thereby.     313S. 

By  the  same  statute  (13  &  14  Vict  c.  60),  an  order  may 
be  made,  vesting  in  any  other  persons  estates  vested  in 
trustees  or  mortgagees  who  are  of  unsound  mind  (s.  3), 
or  are  infants  (s.  7),  or  in  trustees  who  are  out  of  the  juris- 
diction or  cannot  be  found  (as.  9,  10).    3133. 

An  order  may  also  be  made  releasing  or  disposing  of  to 
auy  other  persons,  contingent  rights  in  hereditaments  to 
which  such  trustees  or  mortgagees  are  entitled  (as.  4, 8, 11, 
12).    3134. 

A  similar  vesting  order  may  be  made  as  to  estates  in 
trustees,  where  it  is  uncertain  which  was  the  survivor 
(s.  13) ;  or  where  it  is  uncertain  whether  the  last  trustee 
is  living  or  dead  (s.  14) ;  or  where  a  trustee  dies  intestate 
without  an  heir,  or  it  is  not  known  who  is  his  heir  or 
devisee  (s.  15).    3136. 

A  similar  vesting  order  may  be  made  in  the  case  of  con- 
tingent rights  of  unborn  trustees  (s.  16).     3136. 

An  order  may  also  be  mode  vesting  in  any  other  persons 

Hill  on  Trustees,  *84  ;  Sngil.  V.  k  898  ;  1  CniiBe  T.  12,  c.  i,  §  6». 

P.  l:)thed.  o\7;Adam»i.Ta%uU0K,  (c)  2  Swanat.  3i;6. 

5  Mad.  435.  (li)  Sec   3  Jarm.  ft    Uyth.    by 
(a)  4  Ves.  97.  Sweet,  700—703. 

<6)  3  Jorm.  &  Byth.  by  Sweet, 
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the  right  to  transfer  any  stock,  or  receive  the  income  /^"cJ^j^ 

thereof,  or  to  sue  for  a  chose  in  action  on  any  interest  in 

respect  thereof,  in  the  case  of  trustees  or  mortgagees  or 
peraonal  representatives  of  unsound  mind  (ss.  5, 6,  20),  or 
trustees  or  personal  representatives  oat  of  the  jurisdiction 
or  not  to  be  found,  or  concerning  whom  it  is  not  known 
whether  they  are  living  or  dead  (ss.  22,  25,  20),  or  in  the 
case  of  trustees  or  personal  representatives  who  neglect  or 
refuse  to  transfer  or  receive  the  income,  or  trustees  who 
neglect  or  refuse  to  sue  for  any  chose  in  action  (see  ss.  23, 
24,  25,  as  amended  by  ss.  4  and  5  of  the  stat.  1£  &  16  Vict, 
c  55).  Sections  21,  26,  define  the  effect  of  such  an  order 
as  last  mentioned.    3137. 

Power  is  given  to  appoint  a  person  to  convey,  assign, 
release,  or  dispose  of,  instead  of  making  a  vesting  or  re- 
leasing order  (s.  20).     3138. 

The  same  powers  are  given  to  the  Courts  in  Lancaster 
and  Durham,  as  regards  lands  within  their  jurisdiction 
(s.  21>     3139. 

Section  28  defines  the  effect  of  an  order  vesting  copy- 
hold or  customary  lands,  or  appointing  a  person  to  convey 
them.     3140. 

Section  29  relates  to  the  case  of  lands  ordered  to  be  sold 
for  payment  of  debts  ;  and  section  30  enables  the  Court 
to  declare  certain  persons  to  be  trustees.     3141. 

Sections  32 — 35  confer  a,general  power  on  the  Court 
to  appoint  new  trustees,  and  vest  in  them  the  here- 
ditaments, or  the  right  to  call  for  a  transfer,  or  to  receive 
dividends,  or  to  sue.     314S. 

By  the  stat.  15  &  16  Vict.  c.  55,  intituled  "  An  Act  to  At*  w  «- 
extend  the  Provisions  of  the  Trustee  Act,  1850,"  the  pro-  Act,  is-u. 
visions  of  the  29th  section  of  that  Act  are  applied  to  de- 
crees for  sales  generally,  and  are  otherwise  extended.  3143. 

By  s.  2  (which  repeals  the  17th  and  18th  sections  of  the 
Trustee  Act,  1850),  power  is  given  to  make  an  order,  veat- 
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■ryl^'i.  ")£  "*  flootfaer  person  sn  estate,  or  releasing  a  contingent 
right)  on  refosal  or  neglect  of  a  trustee  to  convey  or  releaae. 
8144. 

By  8.  3,  power  is  given  to  make  an  order  vesting  in 
another  person  the  right  to  transfer  or  receive  tiie  income 
of  stock  in  the  name  of  an  in&nt  tnutee.     3146. 

By  s.  8,  power  is  given  to  appoint  new  trastees  in  the 
place  of  persons  convicted  of  felony.     3146. 

By  s.  9,  "  in  all  cases  where  it  shall  be  expedient  to  ap- 
point a  new  trustee,  and  it  shall  be  found  inexpedient, 
difficult,  or  impracticable  so  to  do  without  the  assistance  of 
the  Court  of  Chancery,  it  shall  be  lawful  for  the  said  Court 
to  make  an  order  appointing  a  new  trustee  or  new  trustees, 
whether  there  be  any  existing  trustee  or  not  at  the  time  of 
making  such  order."    8147. 

[Where  a  testator  became  a  lunatic  and  t^e  trustees 
appointed  by  his  will  predeceased  him,  the  Court,  acting 
under  this  section,  appointed  new  trustees  of  the  will,  to 
receive  the  proceeds  of  the  sale  of  the  real  estate  of  the 
lunatic,  which  bad  been  paid  into  Court  (a).]    8147a. 

The  Trustee  Act,  1850,  contains  an  interpretation  clause 
(a  2) ;  and  t^  &  12  or  the  subsequent  Act,  that  Act  is  to 
be  construed  as  part  of  the  former  Act.     3148. 

By  B.  13,  vesting  orden  under  these  Acts  are  to  be 

diargeable  with  the  same  duty  as  deeds.     8149. 

2tn.'rL      ^y  *^^  statute  37  &  38  Vict  c.  78,  a  6,  "  apon  the  death 

^SfiJ  m  of  a  bare  trustee  of  any  corporeal  or  incorporeal  heredi- 

'^^^^,  tament  of  which  such  trustee  was  seised  in  fee  simple, 

such  hereditament  shall  vest  like  a  chattel  real  in  the 

legal  personal  representative  from  time  to  time  of  such 

trustee."    8160. 

By  the  statute  38  &  39  Vict.  c.  87,  s.  48,  it  is  enacted 
that  "  section  five  of  the  Vendor  and  Purchaser  Act,  1874, 
shall  be  repealed  on  and  after  the  commencement  of  this 
(a)  In  n  Orde,  L.  E.  24  Ch.  D.  (Ap.)  271. 
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Act,  except  as  to  aoytlmig  duly  done  tberetmder  before  the  /*"  J"^ 

commencflment  of  this  Act ;  and,  instead  thereof,  be  it 

enacted,  that  upon  the  death  of  a  bare  trustee  intestate  as  - 
to  any  corporeal  or  inourporeal  hereditament  of  which  such 
trustee  was  seised  in  fee  simple,  such  hereditament  nh^ 
vest  like  a  chattel  real  id  the  legal  personal  representative 
from  time  to  time  of  such  trustee ;  but  the  enactment  by 
this  section  substituted  for  the  aforesaid  section  of  the 
Vendor  and  Purchaser  Act,  1874,  shall  not  apply  to  lands 
registered  unde^  this  Act."     3161. 

[But  as  regards  cases  of  death  after  the  Slst  day  of 
December,  1881,  this  enactment  is  repealed  by  stat.  44  & 
45  Vict.  c.  41,  s,  30  (Appendix),  which  enacts  "section 
four  of  the  Vendor  and  Purchaser  Act,  1874,  and  section 
forty-eight  of  the  Land  Transfer  Act,  1875,  are  hereby 
repealed,"  and  in  its  place  a  more  extensive  provision  is 
substituted  (a).]     3162. 

In  selecting  a  person  for  the  office  of  trustee,  the  Court  Pi-iiuipia  of 
will  have  regard  to  the  wishes  of  theauthor  of  the  trust,  mj^'"''"* 
expressed  in,  or  clearly  to  be  collected  from  the  insti-ument  ■'™"^ 
creating  it.   Again,  the  Court  will  not  appoint  a  person  to 
be  a  trustee,  with  a  view  to  the  interest  of  some  of  the 
persons  interested  under  the  trust,  in  opposition  to  the  in- 
terests of  others.  Forit  is  the  essence  ofthedutyof  every 
trustee  to  hold  aneven  hand  between  the  parties  interested 
under  the  trust.    And  thirdly,  the  Court  will  have  regard 
to  the  question,  whether  the  appointment  will  promote  or  ' 
impede  the  execution  of  the  trust  (b).     3163. 

[The  Court  will  not  admit  the  word  "  gentleman  "  to 
be  a  sutBeient  description  of  a  person,  who  makes  an 
affidavit,  as  to  the  fitness  of  a  proposed  new  trustee  (e).] 
3163a. 

(a)  See  rapn,  par.  3089  a,  and  u      Ap.  484. 

to  Ireland  see  secUon  S3  of  itat.  44  (o)  /*  m  Orde,  L.  R  21  Ch.  D. 

b  4G  Vict  c.  41,  in  Appendix.  (Ap.)  STl. 

(b)  In  rt  21mpat,  L.  R.  1  Cb. 
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/i''cu!'i.  ^^^  general  rule  ia  that  the  Court  will  not  appoint  a 
tenant  for  life.  But  those  to  whom  a  power  of  appointing 
new  trustees  is  given  by  the  deed  or  will,  and  &  fortiori 
the  Court  itself,  may  appoint  a  tenant  for  life,  unless 
there  is  any  indication  in  the  instrument  against  such  an 
appointment  (a).  3164. 
p™-*?  [The  Stat.  23  &  24  Vict.  c.  145,  which  recites  that  it  was 

^*^,^  made  to  dispense  with  the  necessity  of  inserting  certain 
usual  provisions  in  deeds,  wills,  and  other  instruments, 
contained  in  section  27  various  enactments  respecting 
the  appointment  of  new  trustees.  These  enactments  are 
gJ^J****now  repealed  by  stat.  44  &  45  Vict.  c.  41  (Appendix), 
JJ^^S^  which  substitutes  the  following  provisions — viz.,  by  b.  31, 
^^  B'  « (^ly  Where  a  trustee,  either  original  or  substitnted,  and 
whether  appointed  by  a  Court  or  otherwise,  ia  dead,  or 
remains  out  of  the  United  Kingdom  for  more  than  twelve 
mouths,  or  desires  to  be  discharged  from  the  trusts  or 
powers  reposed  in  or  conferred  on  him,  or  refuses  or  is 
unfit  to  act  therein,  or  is  incapable  of  acting  therein,  then 
the  person  or  persons  nominated  for  this  purpose  by  the 
instrument,  if  any,  creating  the  trust,  or  if  there  is  no 
auch  person,  or  no  such  person  able  and  willing  to  act, 
then  the  surviving  or  continuing  trustees  or  trustee  for 
the  time  being,  or  the  personal  representatives  of  the  last 
surviving  or  continuing  trustee,  may,  by  writing,  appoint 
another  person  or  other  persons  to  be  a  trustee  or 
trustees  in  the  pUce  of  the  trustee  dead,  remaining  out  of 
the  United  Kingdom,  desiring  to  be  dischai^ed,  refusing 
or  being  unfit,  or  being  incapable,  as  aforesaid.  (2)  On 
an  appointment  of  «  new  trustee,  the  number  of  trustees 
may  be  increased.  (3)  On  an  appointment  of  a  new 
trustee,  it  shall  not  be  obligatory  to  appoint  more  than 
one  new  trustee,  where  only  one  trustee  was  origi- 
nally appointed,  or  to  fill  up   the  original  number  of 

(a)  IbnUr  y.- Abraham,  L.  B.  17  Bq.  361. 
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[trosteea,  where  more  than  two  trustees  were  originally  x^i"h\ 

appointed ;  but,  except  where  only  one  trustee  was  origi- 

nally  appointed,  a  trustee  shall  not  be  discharged  under 
this  section  from  his  trust  unless  there  will  be  at  leaat  two 
trustees,  to  perform  the  trust.  (4)  On  an  appointment  of 
a  new  trustee  any  assurance  or  thing  requisite  for  vesting 
the  trust  property,  or  any  part  thereof,  jointly  in  the 
persons  who  are  the  trustees,  shall  be  executed  or  done, 
(o)  Every  new  trustee  so  appointed,  as  well  before  as 
after  all  the  trust  property  becomes  by  law,  or  by  assur- 
ance, or  otherwise,  vested  in  him,  shall  have  the  same 
powers,  authorities,  and  discretions,  and  may  in  all  re- 
spects act,  as  if  he  had  been  originally  appointed  a  trustee 
by  the  instrument,  if  any,  creating  the  trust.  (6)  The 
provisions  of  this  section  relative  to  a  trustee  who  is  dead 
include  the  ease  of  a  person  nominated  trustee  in  a  will 
but  dying  before  the  testator ;  and  those  relative  to  a 
continuing  trustee  include  a  refusing  or  retiring  trustee, 
if  willing  to  act  in  the  execution  of  the  provisions  of  this 
section.  (7)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  instrument,  if 
any,  creating  the  trust,  and  shall  have  effect  subject  to 
the  terms  of  that  instrument  and  to  any  provisions  there- 
in contained.  (S)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this  Act." 
This  section  is  not  intended  bo  vary  the  practice  of  the 
Court  under  atat.  23  &  24  Vict.  c.  60  (a).     3156. 

Also  by  8. 32, "  ( 1 )  Where  there  are  more  than  two  trustees,  RetiniMnt 
if  one  of  them  by  deed  declares  that  he  is  desirous  of  being 
discharged  from  the  trust,  and  if  his  co-trustees,  and  such 
other  person,  if  any,  as  is  empowered  to  appoint  trustees, 
by  deed  consent  to  the  discharge  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property, 
then  the  trustee  desirous  of  being  discharged  shall  be 
C«)  A  "  Atto*,  L.  R.  28  Ch.  D.  (Ap.)  217. 

VOL.  a.  L  Ii 
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'^':^  [deemed  to  have  retired  from  the  trust,  and  shall,  by  the 
~--  deed,  be  di.schai^ed  therefrom  under  this  Act,  without 
any  new  trustee  being  appointed  in  his  place.  (2)  Any 
assurance  or  thing  re(|uiaite  for  vesting  the  trust  property 
in  the  continuing  trustees  alone  shall  be  executed  or  done. 
(fi)  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  in  the  instrument,  if  any, 
creating  the  trust,  and  shall  have  effect  subject  to  the 
terms  of  that  instrument  and  to  any  provisions  therein 
contained.  (4)  This  section  applies  to  trusts  created 
either  before  or  after  the  commencement  of  this  Act"  S166. 
^  By  s.  33,  "  (1)  Every  trustee  appointed  by  the  Court  of 
1^  Chancery,  or  by  the  Chancery  Division  of  the  Court,  or 
by  any  other  Court  of  competent  jurisdiction,  shall,  as 
well  before  as  after  the  trust  property  becomes  by  law, 
or  by  assurance,  or  otherwise,  vested  in  him,  have  the 
same  powers,  authorities,  and  discretions,  and  may  in  all 
respects  act,  an  if  he  had  been  originally  appointed  a 
trustee  by  the  instrument,  if  any,  creating  the  trust  (2) 
This  section  applies  to  appointments  made  either  before 
or  after  the  commencement  of  this  Act"  3167. 
^  And  by  s.  34,  (1)  "  Where  a  deed  by  which  a  new 
""n^  trustee  is  appointed  to  perform  any  trust  contains  a 
declaration  by  the  appointor  to  the  effect  that  any  estate 
or  interest  in  any  land  subject  to  the  trust,  or  in  any 
chattel  BO  subject,  or  the  right  to  recover  and  receive  any 
debt  or  other  thing  in  action  so  subject,  shall  vest  in  the 
persons  who  hy  virtue  of  the  deed  become  and  are  the 
trustees  for  performing  the  trust,  that  declaration  shall, 
without  any  conveyance  or  assignment,  operate  to  vest  in 
those  persons,  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  that  estate,  interest,  or  right.  (2)  Where  a  deed 
by  which  a  retiring  trustee  is  dischai^d  under  this  Act 
contains  such  a  declaration  as  is  in  this  section  mentioned 
by  tliH  retiring  and  continuing  tiusteea,  and  by  the  other 
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[person,  if  any,  empowered  to  appoint  trastees,  that  de-  t*'i*ch*2, 
claration  ehall,  without  any  conveyance  or  asaignment, 
operate  to  vest  in  the  continuing  trustees  alone,  aa  joint 
tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
interest,  or  right  to  which  the  declaration  relates.  (3) 
This  section  does  not  extend  to  any  legal  estate  or  inter- 
est in  copyhold  or  customary  land,  or  to  land  conveyed 
by  way  of  mortgage  for  securing  money  subject  to  the 
trust,  or  to  any  such  share,  stock,  annuity,  or  property  as 
is  only  transferable  in  books  kept  by  a  company  or  other 
body,  or  in  mimner  prescribed  by  or  under  Act  of  Parlia- 
ment. (4)  For  purposes  of  re^stration  of  the  deed  in 
any  registry,  the  person  or  persons  making  the  declaration 
shall  be  deemed  the  conveying  party  or  parties,  and  the 
conveyance  shall  be  deemed  to  be  made  by  him  or  them 
under  a  power  conferred  by  this  Act.  {5)  This  section 
applies  only  to  deeds  executed  after  the  commencement 
of  this  Act."     31S7a. 

An  important  further  provision  is  made  by  stat.  45  &  stat^wAw 
46  Vict,  c  39,  3.  6  (Appendix),  which  enacts,  "  (1)  On  an  1*"J^'- ' 
appointment  of  new  trustees,  a  separate  set  of  trustees  ^ppo'du* 
may  be  appointed  for  any  part  of  the  trust  property  held  ^I^^hu 
on  trusts  distinct  from  those  relating  to  any  other  part  or 
parts  of  the  trust  property ;  or,  if  only  one  trustee  was 
originally  appointed,  then  one  separate  trustee  may  be  so 
appointed  for  the  first-mentioned  part.    (2)  This  section 
applies  to  trusts  created  either  before  or  after  the  com- 
mencement of  this  Act"    3167b. 

It    is  also  enacted    by  stat.  45  &  46   Vict,   c    38  sut.  4i  a  4a 
(Appendix),  s.  38,    "(1)    If  at   any  time   there  are  no 'nu'settitd 
truslees  of  a  settlement  within  the  definition  in  this  Act,  l^^-. . 
or  where  in  any  other  case  it  is  expedient,  for  purposes  JJ^^  u, 
of  this  Act,  that  new  trustees  of  a  settlement  be  appointed,    *  ^""^ 
the  Court  may,  if  it  thinks  fit,  on  the  application  of  the 
tenant  for  life  or  of  any  other  person  having,  under  the 
ll2 
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1*^^  [settlement,  an  estate  or  interest  in  the  seitleil  IssiJ,  in 
—  possession,  remainder,  or  otherwise,  or,  in  the  case  of  tn 
infant,  of  his  testamentary  or  other  guardian,  or  neit 
friend,  appoint  fit  persons  to  be  trustees  under  tbe 
settlement  for  purposes  of  this  Act.  (2)  The  persons  so 
appointed,  and  the  survivoiu  and  survivor  of  them,  while 
continuing  to  be  trustees  or  trustee,  and  until  the  ajt- 
pointment  of  new  trustees,  the  personal  representatives  or 
representative  for  the  time  being  of  the  last  surviving  or 
continuing  trustee,  shall  for  purposes  of  this  Act  become 
and  be  the  trustees  or  trustee  of  the  settlement."  S167e. 
"  of  And  the  same  statute  further  enacts  by  s.  44,  that "  If  «t 
•  aay  time  a  difference  arises  between  a  tenant  for  life  and 
the  trustees  of  the  settlement,  respecting  the  exercise  of 
any  of  the  powers  of  this  Act,  or  respecting  any  matter 
relating  thereto,  the  Court  may,  on  the  application  of 
either  party,  give  such  directions  r^rpecting  tbe  matter 
in  difference,  and  respecting  the  costs  of  the  applicataon. 
as  the  Court  thinks  fit."]     3167d. 

The  appointment  of  a  person  as  new  trustee  of  a  will 
^,     whom  the  testator  has  excluded  from  the  trust  by  a  codidl 
^**  alter  having  appointed  him  by  will,  is  improper,  and  Uw 
Court  will  cancel  tbe  appointment,  and  declare  the  con- 
veyance bo  such  person  void  (a).    3168. 
It  »r       By  the  stat  10  &  11  Vict,  a  96,  s.  1,  intituled  "An  Actfof 
^•^  better  securing  Trust  Funds  and  for  the  Relief  of  Trusteee,' 
"  all  trustees,  executors,  administrators,  or  other  peraons. 
having  in  their  hands  any  moneys  belonging  to  any  bust 
whatsoever,  or  the  major  part  of  them,  shall  be  at  liberty, 
on  filing  an  affidavit,  shortly  describing  the  instnimeDt 
creating  the  trust,  according  to  the  best  of  their  knowledge 
and  belief,  to  pay  the  same,  with  the  privity  of  the  Ac- 
countant-Qeneral  of  the  High  Court  of  Chancery,  inUi&e 
Bank  of  England,  to  the  account  of  such  Aceonntut- 

(a)  SngilrH  v.  Orottlaiid,  ^  Sm.  &.  Q.  192. 
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jenersl  in  the  matter  of  the  particular  truat  (describing  ^' 
te  same  by  the  names  of  the  parties,  ae  accurately  as  may  " 
»,  for  the  purpose  of  diBtinguishing  it),  in  trust  to  attend 
he  orders  of  the  said  Court ;  and  all  trustees  or  other 
)er8ontj  having  any  annuities  or  stocks  standing  in  their 
'  "  '  '  if  the  Qovemor  and  Company  of  the 
of  the  E^t  India  Company  or  South 
ly  Qovemmeat  or  parliamentary  sc- 
their  names  or  in  the  names  of  any 
?hom  they  shall  be  personal  represeo- 
iists  whatsoever,  or  the  major  part  of 
irty  to  transfei'  or  deposit  such  stocks 
in  the  name  of  the  said  Accountant- 
ivity,  in  the  matter  of  the  particular 
same  as  aforesaid),  in  trust  to  attend 
i  Court, "  etc.  And  hy  the  stat.  12  &, 
lacted  "  that  if  upon  any  petition  prc- 
hancellor  or  Master  of  the  Rolls  in  the 
jt  (10  &  11  Vict.  c.  96),  it  shall  appear 
Hourt  of  Chancery  before  whom  such 
rd,  that  any  moneys,  annuities,  stocks, 
ed  in  any  persons  as  trustees,  execu- 
ra,  or  otherwise  upon  trusts  within  the 
recited  Act,  and  that  the  major  part  of 
lirous  of  transferring,  payiug,  or  de- 
the  Accountant-Qeueral  of  the  High 
nder  the  provisions  of  the  said  recited 
r  reason  the  concurrence  of  the  other 
mot  be  had,  it  shall  be  lawful  for  such 
order  and  direct  such  transfer,  pay- 
be  made  by  the  major  part  of  such 
concurrence  of  the  other  or  others  of 
f  such  moneys  or  Government  or  par- 
I  shall  be  deposited  with  any  banker, 
>ositary,  it  shall  be  lawfiil  for  such 
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T.TVui  judge  as  aforesaid  to  make  auch  order  for  the  payment  or 
delivery  of  Buch  moneys,  Government  wr  parliamentaiy 
securities,  to  the  major  part  of  such  tniatees,  executors,  ad- 
ministrators, or  other  persons  as  aforesaid,  for  the  purpose 
of  being  paid  or  delivered  to  the  said  AccountanUGenenl 
as  to  the  said  judge  shall  seem  meet."    3169. 
f^f  108**     By  the  Stat.  25  &  26  Vict,  c  108,  "  no  sale,  exchai^. 
"c^^^    partition,  or  enfranchisement  at  any  time  heretoforeof  laad 
ud«Au-  '^y  ^^y  trustee  or  other  persou,  expressed  or  int«nde<l  to  be 
•a  und™      made  in  exercise  nf  any  trust  or  power  authorizing  the  sale, 
Dud*,         exchange,  partition,  or  enfranchisement  of  land,  and  nut 
™^^.     forbidding  the  reservation  of  minerals,  and  which  sale, 
exchange,  partition,  or  enfranchisement  shall  have  been 
made  with  an  exception  or  reservation  of  minerals,  aod 
with  or  without  rights  or  powers  for  or  incidental  to  tlie 
working,  getting,  and  carrying  away  of  such  minerals,  or 
otherwise  relating  thereto,  shall  be  invalid  on  the  gronnd 
only  that  the  trust  or  power  did  not  expressly  aathoriie 
such  exception  or  reservation,  but  such  sale,  exchange, 
partition,  or  enirancbisement  shall  be  deemed  to  ban 
taken  effect  in  the  same  manner  as  if  the  exception  or 
reservation  had  been  authorized  by  the  trust  or  power; 
and  no  sale,  exchange,  or  partition  heretofore  made  as 
aforesaid  of  any  minerals  separately  from  the  residue  of 
the  land  subject  to  the  trust  or  power  intended  to  ban 
JKtoST    been  exercised,  and  either  with  or  without  such  righto  or 
powers  as  aforesaid  shall  be  invalid  on  the  ground  (Hiljr 
that  the  trust  or  power  did  not  expressly  authorise  sueb 
sale,  exchange,  or  partition,  but  such  sale,  exchange,  tx 
partition  shall  be  deemed  to  have  taken  effect  in  thesantf 
manner  as  if  such  minerals,  rights,  and  powers  (if  any)  bad 
been  expressly  authorized  to  be  so  dealt  with  separatelv 
from  the  residue  of  such  land ;  but  this  enactment  shall 
not  be  deemed  to  confirm  any  sale,  exchange,  partition,  or 
enfranchisement  already  declared  by  a  Ck>urt  of  competent 
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nvalid,  nor  to  confirm  or  affect  any  Hale,  ^" 
a,  or  enfranchisement,  as  to  the  validity  — 
:  or  other  proceeding  ia  now  pending  " 

and  other  person  now  or  hereafber  to  be-  "f^, 
•  disposeofland  by  wayof sale,  exchange,  uuc 
ich  isement  may,  unlesa  forbidden  by  the 
ig  the  trust  or  power,  so  dispose  of  such 
^tionor  reservation  of  any  minerals,  and 
ighta  and  powers  of  or  incidental  to  the 
)r  carrying  away  of  such  minerals, or  may 
as  aforesaid)  dispose  of  by  way  of  sale, 
tion  the  minerals  with  or  without  such 
aparately  from  the  residue  of  the  land, 
without  prejudice  to  any  future  exercise 
'ith  respect  to  the  excepted  minerals,  or 
i)  the  undisposed-of  land;  but  this  enact- 
lable  any  such  disposition  as  aforesaid, 
)us  sanction  ofthe  Court  of  Chancery,  to 
ition  in  a  summary  way  of  the  trustee  or 
orized  as  aforesaid,  which  sanction  once 
end  to  the  enabling  from  time  to  time  of 
itbin  this  enactment  of  any  part  or  parts 
jrised  in  the  order  to  be  made  on  such 

the  necessity  of  any  further  or  other 

Court"  (s.  2).      3161. 
with  the  preceding  paragraphs  it  may  sul 
Y   virtTie  of  stat.  45  &,  46  Vict,  c,  38,  ti^j 
,   ■'(!)  A   sale,  exchange,  partition,  or^ 

be  made,  either  of  land,  with  or  with-  '^^ 
»r  reservation  of  all  or  any  of  the  mines  Sriih 
Bin,  or  of  any  mines  and  minerals,  and  i^ve 
with  or  without  a  grant  or  reservation 
ing,  way  leaves  or  rights  of  way,  rights 
rainage,  and  other   powers,  eafiementfl, 
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,_  rights,  and  privil^es  for  or  intudrat  to  or  connected 
-  with  mining  purposed,  in  relation  to  the  settled  land,  or 
any  part  thereof,  or  any  other  land.  (2)  An  exchange  or 
partition  may  be  made  subject  to  and  in  ctmsideration 
of  the  reservation  of  an  undivided  share  in  mines  or 
minerals."  Also  under  the  previous  stat.  40  &  41  Vict, 
c.  18,  s.  19  (Appendix),  the  Court  has  power  to  authorize 
such  separate  transactions  (a).]    3161b. 

(a)  la  re  Milayar^t  EitaU,  T»  K.  6  Eq.  24S. 
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CHAPTER  III. 

OP  llAItRIED  WOMEN  {a). 

LT  the  common  law,  the  heing  or  legal  existence  of  the    ft 
rife,  for  almost  all  purposes,  is  considered  as  merged  in  — 
bat  of  the  husband  (fi).     But  Courts  of  Equity,  in  many  ^ 
espects,  treat  husband  and  wife  as  distinct  persons  (c).  [^ 
(y  the  stat.  33  &  34  Vict.  c.   93,  this  distinctness  of'^ 
nterest  is  greatly  extended.      [And  by  etat  45  &  4G 
^ct  c   75   (Appendix),   the   legal  distinction   between 
□anied  and  unmarried  women,  with  respect  to  property, 
ad  the  diBabilitiea  of  married  women,  are  almost  entirely 
bolisbed.]    3162. 
In  treating  of  this  subject,  let  us  condder — 
I.  The  legal  disability  of  married  women. 
U.  The   power   which    husband  and   wife  have  in 
equity,  of  contracting  with,  and  giving,  and 
granting  to,  each  other. 
IIL  The  interest  of  the  husband  in   the  wife's  pro- 
perty. 
IV.  The  wife's  pin-money  and  paraphernalia. 
V,  The  wife's  separate  estate. 

VI.  The  equity  of  the  wife  to  a  settlement  or  main- 
tenance out  of  her  own  property. 
VII.  Some  points  respecting  deeds  of  separation. 
VIII.  Some  miscellaneous  points.    3163. 

(4)  The  reader  is  referred  to  tbe       tion  on  this  subject 
"otksof  Mr.  Bright, Mr,  Mftcqoeen,  (*)  Son  Story's  Eq.  Jur.  %  1367. 

uid  Hr.  flell,  lor  further  infonna-  (0)  Story's  Eq.  Jnr.  §  1368. 


iDi.  Google 


THE   LEGAL    lUSABILITY    OF    HARRIED    WOMEN. 

Section  I. 
The  Legal  Disability  of  Married  Women. 
It 


-  the  protectioD  of  a  private  examination  to  ascertain 
whether  or  not  the  wife  deliberately  assented  to  the 
arrangeiaent,  could  her  real  estate  be  touched  or  affected ; 
and  every  act  done  in  her  name  or  on  her  behalf  by  her 
huaband,  without  this  protection,  was  her  husband's  act, 
and  an  act  with  which,  in  the  eye  of  the  law,  she  had  no 
concern  whatever  (a).    3164. 

■^      [This   rule  still  applies  to  cases  not  affected  by  stat. 

"■  4.5  &  46  Vict.  c.  75  (Appendix),  but  the  law  regulating 
the  status  of  married  women  is  now  altered  by  the  pro- 
visions of  that  Act,  which  enact?,  s.  1  "(1)  A  married 
woman  shall,  in  accordance  with  the  provisions  of  this  Act, 
be  capable  of  acquiring,  holding,  and  disposing  by  will  or 
otherwise,  of  any  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  femme  sole, 
without  the  intei-vention  of  any  trustee.  (2)  A  married 
woman  shall  be  capable  of  entering  into  and  rendering 
herself  liable  in  respect  of  and  to  the  extent  of  her  separate 
property  on  any  contract,  and  of  suing  and  being  sued 
either  in  contract  or  in  tort,  or  otherwise,  in  all  respects 
as  if  she  were  a  femme  sole,  and  her  husband  need  not  be 
joined  with  her  as  plaintiff  or  defendant,  or  be  made  a 
party  to  any  action  or  other  legal  proceeding  brought  by 
or  taken  against  her ;  and  any  damages  or  costs  recovered 
by  her  in  any  such  action  or  proceeding  shall  be  payable 
out  of  her  separate  property,  and  not  otherwise."  By 
virtue  of  that  Act  a  wife  married  before  the  Ist  of 
January,  1883,  with  respect  to  property  acquired  by  her  on 
or  after  that  date,  and  also  a  wife  married  on  or  after 
(a)  Niehea  v.  Jmtn,  L.  a  B  Eq.  708 
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that  date  as  regards  hor  property  generally,  ia  capable  of 'ch's'i'i'' 
acting  as  if  she  were  a  femme  sole  (a).]     3164fi. 

But  a  married  woman  might,  with  her  husband,  make  an  Finn, 
eSectual  assurance  by  fine  or  recovery,  and,  in  order  to  do  5;;)^;,™,, 
this,  she  might  join  with  him  in  the  declaration  of  uses  of  Jj^^^ 
such  fine  or  recovery  (b).  And  as  we  have  seen,  married  ^^^. 
women  are  now  enabled  to  dispose  of  their  real  property, 
and  of  money  subject  to  be  invested  in  the  purcba^  of  real 
property,  and  of  the  proceeds  to  arise  from  the  sale  of 
land,  or  may  release  or  extinguish  powers  relating  thereto 
by  an  assurance,  under  the  stat.  S  &  i  Will  4,  c.  74  (c). 
A  married  woman  may  also  execute  a  power  or  authority, 
in  the  absence  of  words  to  the  contraiy,  whether  such 
power  is  given  to  her  before  or  after  marriage,  or  upon 
her  marriage,  and  even  without  the  concurrence  of  her 
husband  (d).  Again,  if  an  estate  is  made  to  a  married 
woman  upon  condition  to  convey,  she  will  be  boimd  to 
perform  it ;  because  this  does  not  charge  her  person,  but 
the  land  (e).  And  by  the  custom  of  London  and  of  several 
other  cities,  a  married  woman  may  bind  herself  by  a  deed 
enrolled,  after  being  privately  examined :  and  this  custom 
was  confirmed  in  the  reignof  Hen.8,by  apowtive  statu  te(/). 
But  with  the  exceptions  presently  noticed,  all  other  deeds 
executed  by  married  women,  except  a  Queen  Consort,  by 
which  they  might  be  deprived  of  any  right  or  charged  with 
any  duty,  were  absolutely  void  at  law,  and  not  merely  void- 
able (g).  They  were  also  void  in  equity,  except  in  certain 
cases  where  they  related  to  or  affected  her  separate  estate ; 
and  no  act  of  the  wife  after  the  death  of  her  husband, 
except  in  the  case  ot  a  lease,  would  in  general  operate  as 

(a)  SceHB.l,a,5,a5,etc.,ofBtat.  (d)  1   Bugd.  Pow.  181—2;  Co. 

45  &:4<iVict.  c.7u,  iu  Aiipenilix.  Lite.  112  a. 

(i)  Burton,  §  20fl  i   4  Crnise  T.  (0  a  Cniifle  T.  13,o.  3,  §  17 ;  Co. 

32,  c.  12,  §30.  35.  Lift.  112  a. 

(c)  See  supra,  |ar  2227 ;  Franit  (/)  4  Crniae  T.  32,  c.  2,  §  33. 

y.  BoUau,  L.K.  3  Ch.  Ap.  717.  (j>  2  BL  Com.  292— 3 ;  4  Cniige 


iDi.  Google 


1260  THB   LBQAl  DISABILITY  OP  HARRIED  WOMHN. 

?h'b'  ^1^'  ^  confirmation  of  them  (a).     But  if  a  woman>  afler  the 

death  of  her  husband,  acknowledges  a  deed  executed  by 

her  during  her  marriage,  that  may  in  some  cases  amount 
to  a  re-delivery  of  it,  and  so  render  it  valid  (b).    3166. 
i««io         By  the  stat.  1  Will.  4,  c,  65, s.  12,  where  a  femme  covert 
wonwo.       is  entitled  to  any  lease,  she,  or  any  person  appointed  by 
the  order  of  a  Court  of  Equity  in  her  place,  may  by  such 
an  order  be  enabled  to  suiTeuder  such  lease,  and  take  a 
new  one.     By  s.  14,  expenses  attending  renewab  are  to 
be  charged  on  the  estate.     And  by  s.  15,  the  new  leases 
are  to  be  to  the  same  uses.     3166. 
LawM  tot         By  sa.  16, 20,  where  a  femme  covert  might  in  pursuance 
-nm™.       of  any  covenant  or  agreement,  if  not  under  disability,  be 
compelled  to  renew  any  lease,  such  femme  covert,  by  the 
direction  of  the  Court,  may  accept  a  surrender  of  such 
lease,  and  execute  a  new  one.    3167. 

And,  we  have  seen,  by  the  stat  19  &  20  Vict,  c  120, 

additional  leasing  powers  are  given  in  the  case  of  married 

vtet  "it*'  *''^"'®"  (cX     [That  Act  is  repealed  by  stat  40  &  41  Vict 

Sum  Aot  ^  1^  (Appendix),  which  contains  provisions  for  facilitating 

'^^'  leases  and  sales  of  settled  estates  by  married   women. 

Slat.  «i  AM  And   the   more   recent  stat  45  &  46  Vict  c.   3S,  s.  61 

ThL'setHai  (Appendix),  enacts,  "  (2)  Where  a  married  woman,  who, 

ijmi  Aot,    if  ahe  had  not  been  a  married  woman,  would  have  been  a 

tenant  for  life  or  would  have  had  the  powers  of  a  tenant 

for  life,  under  the  foregoing  provisionfi  of  this  Act,  is  entitled 

for  her  separate  use,  or  is  entitled  under  any  statute  passed 

or  to  be  passed  for  her  separate  property  as  a  femme  sole, 

then  she,  without  her  husband,  shall  have  the  powers  of  a 

tenant  for  life  under  this  Act     (3)  Where  she  is  entitled 

otherwise  than  as  aforesaid,  then  she  and  her  husband 

together  shall  have  the  powers  of  a  tenant  for  life  under 

T.  32,  c.  2,  §  29  ;  Burton,  5  206  ;  (a)  4  CruiBC  T.  32.  c  2,  5  29. 

W«tk.  Conv.  SiA  ed.  by  ProBt.  260,  (*)  4  Cruise  T.  32,  c.  2,  §  31, 

21)1.  (ci  See  supra,  par.  1906. 
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this  Act.     (4)  The  provisions  of  this  Act  referring  to  a^-^i^sJ"^' 

tenant  for  life  and  a  settlement  and  settled  land  shall 

extend  to  the  married  woman  without  her  husband,  or  to 
her  and  her  husband  together,  as  the  case  may  require, 
and  to  the  instrument  under  which  her  estate  or  interest 
arises,  and  to  the  land  therein  comprised.  (5)  The 
married  woman  may  execute,  make,  and  do  all  deeds, 
instruments,  and  things  necessary  or  proper  for  giving 
effect  to  the  provisions  of  this  section.  (6)  A  restraint 
on  anticipation  in  the  settlement  shall  not  prevent  the 
exercise  by  her  of  any  power  under  this  Act."]     3168. 

By  the  stat.  8&  9  Vict.  c.  106,  s.  7,  it  is  enacted,  "  that  capuiwor 
after  the  let  day  of  October,  1845,  an  estate  or  interest  in  j^™ »" 
any  tenements  or  hereditaments  in  England,  of  any  tenure,  HJ^J^^i,, 
may  be  disclaimed  by  a  married  woman  by  deed ;  and  that  '^*°^ 
every  such  disclaimer  shall  be  made  conformably  to  the 
provisions   of  the   Act  for  the   abolition   of  fines  and 
recoveries,  and  for  the  substitution  of  more  sunple  modes 
of  assurance."     3169. 

A  woman  [married  before  the  1st  of  January,  1883,]  Po<nrio 
is  incapable  of  making  a  testament  of  chattels,  without 
the  licence  of  her  husband  ;  except  of  property  to  which 
she  is  entitled  in  autre  droit,  as  executrix,  or  of  property 
settled  to  her  separate  estate  use  (a)  [or  which  she  is 
entitled  to  have  and  to  hold  and  dispose  of  as  her  separate 
property,]  or  of  property  over  which  she  has  a  power  of 
appointmeet by  will.  And  the  husband's  licence  orausent 
must  be  ^ven  to  the  particular  will,  and  can  only  give 
validity  even  to  that,  if  he  knows  its  contents,  and  in 
tho  event  of  his  being  the  survivor.  And  he  may  revoke 
such  assent  at  any  time  during  his  wife's  life,  or  after 
her  death  before  probate.  After  her  husband's  death, 
however  she  may  recognise  her  will  made  during  cover- 

(a)  Bee  infm,  ptur.  S209  et  seq.  ;      778  i  T  H.  L,  S80. 
NobU  r.WiUtek,  L.  B.  S  Ch.  Ap. 
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Jj^'^-^j'' ture  by  re-executing  it,  and  thereby  causae  it  to  operate 

"~~ as  a  new  will.     If  a  married  woman,  with  her  huAbaud's 

assent,  makea  a  will  of  personalty,  it  will  not  pass  pro- 
perty bequeathed  to  her  by  her  husband's  will,  unless 
after  his  death  she  re-executes  it  (a).    3170. 

The  wife  of  a  convicted  felon,  however,  is  a  femme  sole, 
as  regards  the  power  of  disposing  by  will,  at  least  of  per^ 
sonal  property  acquired  after  her  husband's  convictioa  (fc). 
3171. 

Uarried  women  were  expressly  disabled  by  the  old 
statute  of  wills  from  devising  their  lands.  And  by  s.  8 
of  the  Stat.  1  Vict  c  26,  it  is  enacted  that  "  no  will  made 
by  a  married  woman  shall  be  valid,  except  such  a  will  as 
might  have  been  made  by  a  married  woman  before  the 
passing  of  thb  Act,"  But  married  women  are  frequently 
enabled  to  dispose  of  lands  by  wills  operating  as  appoiat- 
ments  under  powers  contained  in  conveyances  to  uses  (c). 
And  the  meaning  of  the  8th  section  is  simply  this,  that  the 
legal  testamentary  status  of  a  married  woman  as  such  shall 
remain  the  same,  so  that  it  does  not  exclude  her  will  from 
the  24th  or  the  27th  section  (d).    3172. 

[And  now  by  virtue  of  the  provisions  of  utat.  45  &  46 
Vict.  c.  75  (Appendix),  a  wife  married  before  the  Ist  of 
January,  1883,  as  regards  her  property  acquired  on  or  after 
that  date,  and  also  a  wife  married  on  or  after  that  date 
with  respect  to  her  property  generally,  is  empowered  to 
make  a  will  as  if  she  were  a  femme  sole  (e).]  817Sa. 
nrrsader  ot  A  Surrender  may  be  made  by  husband  and  wife  of  the 
wife's  copyhold  land,  without  any  special  custom ;  she 
being  first  examined  as  to  her  consent  by  the  steward  : 

(a)  Wms.  Exora.  4th  ed.  46—52  ;      Swa  &  Trig.  16. 

a  Bl.  Com,  498  :  I  Jarm.  WUIb,  2Dd  (c)  6  Croise  T.  38,  o.  2,  %  7. 

ed.  130 ;  i'jt  jiarU  thne,  I«  Sim.  (d)  Thonuu  v.  Jonei,  1  D.  J.  &  8. 

40fi ;    Noble  t.    WUlock,   I^   R.  8  (13. 

Ch.  Ap.  T7lt;  7  H.  L.  580.  (O  (iecss.  1,2,  6,  Ji  26  of  stal.  46 

(b)  In  the  go<'d»  of  Comird,  i  4:  46  Vict.  c.  76,  In  Appendix. 
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but  a  cuBtom  for  the  wife  to  surrender  alone  cannot  be  '^y'^- Jj'' 
supported  (a).     3173.  

By  the  stat.  37  &  38  Vict  c  78,  a.  6,  "  when  any  freehold  JJ^^^^ 
or  copyhold  hereditament  shall  be  vested  in  a  married  |Ji,^Ij|^ 
woman  as  a  bare  truatee,  she  may  convey  or  aurrender  the  """'•  *** 
same  as  if  she  were  a  femme  sole."     3174. 

A  power  to  a  married  woman  to  appoint  by  deed  or  will,  Ptnw  Dot 
notwithstanding  her  coverture,  and  as  if  she  were  sole,  ™»«"»«- 
does  not  restrict  her  to  an  execution  during  coverture  (6). 
3176. 

Married  women  are  capable  of  purchasing ;  but  [if  their  PnnhM. 
marriages  took  place  before  the  Ist  of  January,  1883,]  their  *o»i«i' 
husbands  may  dis^ree  to  their  purchases,  unless  made 
with  their  separate  property,  and  thereby  divest  the  whole 
estate,  and  maintain  an  action  for  the  purchase  money.  If 
a  husband  neither  ^rees  nor  disagrees  to  a  purchase  by 
his  wife  [married  before  that  date,]  it  is  eflectual  duriug 
the  coverture.  But  after  his  death  she  may  waive  a 
purchase  by  herself,  without  giving  any  reason  for  so 
doing,  even  though  her  husband  may  have  agreed  to  it. 
And  if  after  her  husband's  death  she  does  not  agree  to  it, 
her  heirs  may  waive  it  (c).  If  she  has  separate  property, 
she  may  contract,  as  if  she  were  a  femme  sole,  for  the 
purchase  of  an  estate,  and  her  separate  property  will  be 
bound  by  the  contract,  although  she  do  not  refer  to  it. 
3176. 

And  she  may  purchase  lands  pursuant  to  an  authority 
given  her  by  her  husband,  and  be  cannot  avoid  it  after- 
wards (rf).     3177. 

And  where  a  woman  [married  before  the  1st  of  January, 
1883,]  contracts  and  pays  for  real  estate,  without  the 
knowledge  of  her  husband,  but  for  his  benefit,  such  a 

(a)  REirton.  §  127ri.  29.1 ;   1  I'les.  8bep.  T.  TO  :  2  1'ruB. 

(ft)  1  Sttgd,  I'ow.  1K3.  333.  Shep.T.2.1^;  Cn.  Litl.  Sh. 

(*>  SngO.  Concise  View,  Ml  ;  i  (rf)  SiieJ.  Concise  View.  148,  641. 
Craise  T.  3Z,  c.  28,  §  7  ;  2  Bl.  Com. 
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^h's'7i''  purchaae  is  binding  when  ratified  by  the  husband  (a). 

—'-'-  3178. 

J*™»nt  An  agreement  by  a  [wife  married  before  that  date]  for 
the  sale  of  her  estate  [acquired  before  that  date]  cannot 
be  enforced,  either  at  law  or  in  equity,  unless  the  estate 
is  settled  to  her  separate  use  (i).     3179. 

S'°lSIf*'*     ^^°  caaea  not  vithin  the  stat.  45  &  46  Vict  c.  75 

'""*■  (Appendix),  where]  an  exchange  of  the  wife's  land  is 

made  by  the  husband  or  husband  and  wife,  the  wife  after 
the  husband's  death,  or  the  heir  of  the  wife  after  her 
death,  and  no  other  person,  may  avoid  it  (r).  If  the 
husband  and  wife  exchange  the  lands  of  the  wife,  and  she, 
after  her  husband's  death,  agrees  to  it,  and  enters  into 
the  lands  taken  in  exchange,  the  exchange  is  hereby 
made  good  against  her  and  her  heirs.  But  if  the  husband 
alone  tnakes  an  exchange  of  his  wife's  land,  and  she  after 
his  death  agrees  to  this,  and  enters  into  the  land,  it  seema 
this  will  not  make  the  exchange  good  ;  because  her  entry 
into  the  lands  received  in  exchange  is  without  any  title, 
and  the  grant  by  the  husband  alone  was  not  effectual 
against  her  (d),    3180. 

^^i"*-        Ifa[wife  married  before  the  1st  of  January,  18S3,]make9 

•tiomej.  j^  feofiinent  and  letter  of  attorney  to  make  livery,  and  the 
attorney  does  so,  this  livery  is  void ;  because  she  cannot 
make  a  valid  deed,  and  therefore  cannot  have  an  attorney 
by  force  of  the  letter  of  attorney  {e).  And  a  woman 
[could  not]  even  constitute  an  attorney  to  do  an  act 
relating  to  her  estate,  though  it  be  such  as  she  herself 
might  lawfully  do,  unless  she  particularly  reserved  a 
power  for  that  purpose  before  her  marriage  (/).  An 
exception  is  created  by  the  stat.  11  Geo.  4  &  1  Will.  4, 
c.  65,  s.  11,  whereby  it  is  enacted  that  a  married  woman, 

(a)  Millard  t.  Harres,  31  Beav.  (d)  2  Pres.  Shep.  T.  299,  300. 

237.  (e)  1  Pre*.  Shep.  T.  217. 

if)  3  Jum.  &  Bjrtb.  by  Sweet, 
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after  being  examined,  or  any  other  person  may  appoint  ^ajt'^\]' 
an  attorney  to  surrender  copyholds  aod  do  other  acts,  ^^ 
for  the  purpose  of  a  common  recovery  being  suffered  of 
such  copyholds.  [And  with  respect  to  deeds  executed 
after  the  31st  of  December,  1882,  it  is  provided  by  stat.  44 
&45  Vict.  c.  41,9.  40  (Appendix),  that "  a  married  woman, 
whether  an  infant  or  not,  shall  by  virtue  of  this  Act  have 
power,  aa  if  she  were  unmarried  and  of  full  age,  by  deed, 
t<)  appoint  an  attorney  on  her  behalf,  for  the  purpose  of 
executing  any  deed,  or  doing  any  other  act  which  she 
might  herself  execute  or  do ;  and  the  provisions  of  this 
Act  relating  to  instruments  creating  powers  of  attorney 
shall  apply  thereto."]     3181. 

When  bequests  are  made  to  the  separate  use  of  married  ,^^^*°' 
women,  tliey  alone  can  give  a  good  discharge  for  them,  £][JJ\^ 
because  their  husbands  have  no  interest  in  the  fUnds  (a),  "•'"""■ 
[Previously  to  the  stat.  45  &  46  Vict.  c.  75  (Appendix),  the 
gift  of  an  immediate  absolute  legacy  of  an  amount  ex- 
ceeding two  hundred  pounds  to  a  married  woman,  operated 
in  effect  as  a  legacy  to  the  husband,  who  was  entitled  to 
receive  it,  subject  indeed  to  the  right  of  the  executors 
to  insist  on  a  settlement  in  favour  of  the  wife,  which, 
however,  was  rarely  done,  unless  called  for  by  the  embar- 
rassed circumstances  or  bad  conduct  of  the  husband  (6). 
So  that,  unless  the  wife  acted  as  her  husband's  agent  with 
due  authority,  and  the  legacy  was  paid  to  her  in  that 
character,  payment  of  it  to  her  alone  was  void  against  the 
husband,  and  be  might  recover  it  against  the  executors  (c). 
But  such  a  gift  after  the  Slst  of  December,  1^2,  belongs 
to  the  wife  aa  a  femme  sole  (d).}    3162. 

A  married  woman  cimnot  forfeit  her  copyhold  by  any  '"'■'{J^'' 
act  of  her  own,  because  she  is  not  sui  juris,  sed  sub 

(a)  I  Rop.  Leg.  by  White,  887.  (c)  1  Rop,  Leg.  by  White,  887. 

(&)  9  Jarm.li  Bytb.  by  Sweet,  ((0  Seesa.  1,  2,  5,  and  2Sof  flat. 

S28  ;  1  Rop.  L^.  by  White,  8H7.  45  k  16  Vict,  c.  76,  in  Appendix. 

VOL.  II.  H  M 
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^a^3.'i.'  potestate  viri.  But  she  may  incur  s  forfeiture  by  an  act 
done  by  her  huaband  (a).  [Now,  however,  by  virtue  of  the 
provisions  of  atat  45  &  46  Vict,  c,  75  (Appendix),  a  wife 
married  on  or  after  the  1st  of  January,  1883,  as  to  her 
property  generally ;  and  also  a  wife  married  before  that 
date  as  to  her  property  acquired  on  or  after  that  date, 
are  each  in  the  position  of  a  femme  sole  (6).}  3183. 
Eiacuan.  A.  married  woman  can  elect  so  as  to  affect  her  interest 

in  real  property,  without  a  deed  acknowledged  under  the 
atat.  3  &  4  Will.  4,  c.  74.    And  where  she  has  so  elected, 
the  Court,  that  she  may  not  avail  herself  of  fraud,  can 
order  a  conveyance  accordingly  (c),    3184. 
^^™S      ■^  assignment  or  mortgage  by  a  husband  and  wife 
'^^^  ^    [married  before  the  Ist  of  January,  1883,  of  the  wife's] 
chose  in  action  will  not  defeat  her  right  by  survivorship, 
unless  the  husband,  or  the  assignee,  or  mortgagee  do  some 
act  amounting  to  a  reduction  of  the  property  into  pos- 
session (d).    3186. 
mhim  [A  married  woman  is  now  competent  to  accept  and  act 

«miri^  in  the  office  of  a  trustee,  or  executrix,  or  administratrix  ; 
^'°'"'""  and  it  is  no  longer  necessary  that  her  husband  should 
consent,  or  join  in  the  administration  bond  (e).]     3186a. 
viSf^"      By  the  stat.  20  &  21  Vict  c.  85,  it  is  enacted  as  fol- 
orter  for     lows :—  1.  "  A  wife  descrted  by  her  husband  may  at  any 
of  pnpart;  time  after  such  desertion,  if  resident  within  the  metro- 
ii  dwrM.   politan  district,  apply  to  a  police  magistrate,  or,  if  resident 
in  the  country,  to  justices  in  petty  sessions,  or  in  either 
case  to  the  Court,  for  an  order  to  protect  any  money  or 
property  she  may  acquire  by  her  own  lawful  industry,  and 
property  which  she  may  become  possessed  of,  after  auch 
desertion,  ^lainst  her  husband  or  his  creditors,  or  any 

(a)  1  Cruise  T.  10,  c.  5,  §  42.  Ap.  220. 

(b)  See  ss.  1,  2,  6  and  2G  of  stat.  («)  See  atat.  4B  &  46  Vict.  c.  76, 
4&&46  Vict  c.  76.  in  Appendix.          bb.  1,6,  I8,and  24, in  Appendix.  Im 

(e)  Barrimi  y.  Bamm.  4  E.  &  J.      tke  goodi  of  Ayrei,  L.  E,  8  Prob.  D, 
409.  168. 

(<0  ProU  T.  Seedy,  L.  R  S.Ch. 
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person   claiming   under  him ;  and   8tich   maglBtrate,  or  ^^"■,i'i)' 

justices,  or  Court,  if  satisfied  of  the  fact  of  such  desertion, 

and  that  the  same  was  without  reasonable  cause,  and  that 
the  wife  is  maintaining  herself  by  her  own  industry  or 
property,  may  make  and  give  to  the  wife  an  order  pro- 
tecting her  earnings  and  property  acquired  since  the 
commencement  of  such  desertion,  from  her  husband  and 
all  creditors  and  persons  claiming  under  him,  and  such 
earnings  and  property  shall  belong  to  the  wife  as  if  she 
were  afemme  sole:  provided  always,  that  every  such  order, 
if  made  by  a  police  magistrate  or  justices  at  petty 
sessions,  shall,  within  ten  days  after  the  making  thereof, 
be  entered  with  the  registrar  of  the  County  Court  within 
whose  jurisdiction  the  wife  is  resident;  and  that  it  shall 
be  lawful  for  the  husband,  and  any  creditor  or  other 
persons  claiming  under  him,  to  apply  to  the  Court,  or  to 
the  ma^trate  or  justices  by  whom  such  order  was  made, 
for  the  discharge  thereof  («) :  provided  also,  that  if  the 
husband  or  any  creditor  of  or  person  claiming  under  the 
husband  shall  seize  or  continue  to  hold  any  property  of 
the  wife  after  notice  of  any  such  order,  he  shall  be  liable 
at  the  suit  of  the  wife  (which  she  is  hereby  empowered  to 
bring),  to  restore  the  specific  property,  and  also  for  a  sum 
equal  to  double  the  value  of  the  property  so  seized  or  held 
after  such  notice  as  aforesaid :  if  any  such  order  of  pro- 
tection be  made,  the  wife  shall  during  the  continuance 
thereof  be  and  be  deemed  to  have  been,  during  such 
desertion  of  her,  in  the  like  position  in  all  respects,  with 
r^;ard  to  property  and  contracts  and  suing  and  being 
sued,  as  she  would  be  under  this  Act  if  she  obtained  a 
decree  of  judicial  separation  "  (s.  21),  2.  "  In  eveiy  case  ^"*, 
of  a  judicial  separation,  the  wife  shall,  from  the  date  of  the  HJJJJ^^ 
sentence  and  whilst  the  separation  shall  continue,  be  con-  J^J^ 
sidered  as  a  femme  sole  with  respect  to  property  of  every  ^?JiS^ 
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^A.'b"7i''  description  which  she  may  acquire  or  which  may  come  to 

or  devolve  upon  her;  and  such  pi-operty  may  be  disposed 

of  hy  her  in  all  respects  as  a  femme  sole,  and  on  her  decease 
the  same  shall,  in  case  she  shall  die  intestate,  go  as  the 
same  would  have  gone  if  her  husband  had  been  then 
dead ;  provided,  that  if  any  such  wife  should  again  cohabit 
with  her  husband,  all  such  property  as  she  may  be  en- 
titled to  when  such  cohabitation  shall  take  place  shall  be 
held  to  her  separate  use,  subject,  however,  to  any  agree- 
ment in  writing  made  between  herself  and  her  husband 
•irfM         whilst  separate"  (a  25)   (a).      3.  "In  every  case  of  a 
"roJ^tiid  judicial  separation,  the  wife  shall,  whilst  so  separated,  be 
™'^  considered  as  a  femme  sole  for  the  purposes  of  contract,  and 

wrongs  and  injuries,  and  suing  and  being  sued  in  any  civil 
proceeding ;  and  her  husband  shall  not  be  liable  in  respect 
of  any  engagement  or  contract  she  may  have  entered  into, 
or  for  any  wrongful  act  or  omission  by  her,  or  for  any 
costs  she  may  incur  as  plaintiff  or  defendant;  provided 
that  where  upon  any  such  judicial  separation  alimony  has 
heen  decreed  or  ordered  to  he  paid  to  the  wife,  and  the 
same  shall  not  be  duly  paid  by  the  husband,  he  shall  be 
liable  for  necessaries  supplied  for  her  use ;  provided  also, 
that  nothing  shall  prevent  the  wife  irom  joining,  at  any 
time  during  such  separation,  in  the  exercise  of  any  joint 
power  given  to  herself  and  her  husband  "  (s.  26).     3186. 
In  consequence  of  these  enactments,  a  wife  who  has 
obtcuned  an  order  for  protection  is  entitled  to  payment  of 
a  fund  in  Court  representing  a  legacy  bequeathed  -  to 
her(i).     3187. 
ProrinoDt        By  the  stat.  21  &,  22  Yict  c.  108,  s.  7,  the  provisions 
n_^  m-   of  the  stat.  20  &  21  Vict.  c.  85,  "  respecting  the  property 
p^g*^  of  a  wife  who  has  obtained  a  decree  for  judicial  separation 

(a)  See  In  re  /iwofc,  L.  B.  I  Eq.       Purekiue,  L.  K.  20  Kq.  179. 
*70i  Jekmon  ».  Lander,  L.  B.  7  (b^InreSingtleg'iTnift.'IliBeKV. 

Sq.  23ti  i  In  re  Coward  and  Adam't      91 ;  CWtc  v.  I^ller,  26  lleav.  9». 
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or  aD  order  for  protection,  shall  be  deemed  to  extend  to  ^;JJ'^\^' 
property  to  which  such  wife  has  become  or  shall  become  ~^    '~ 
entitled  as  executrix,  administratrix,  or  trustee  since  the  ^"^ 
sentence  of  separation  or  the  commencement  of  the  deeer- 1^™"™' 
tion  (as  the  case  may  be) ;  and  the  death  of  the  testator 
or  intestate  shall  be  deemed  to  be  the  time  when  such 
wife  became  entitled  as  executrix  or  administratrix." 
3188. 

By  a,  8,  "  in  every  case  in  which  a  wife  shall  under  this  J^JJ^^ 
Act  or  under  the  said  Act  of  the  20  &  21  Vict.  c.  85,  have  ^^3^",„ 
obtained  an  order  to  protect  her  earnings  or  property,  or  tS!^i^b 
a  decree  for  judicial  separation,  auch  order  or  decree  shall,  wisd.  w ' 
until  i-eversed  or  dischatged,  so  far  as  neoessary  for  the 
protection  of  any  person  or  corporation  who  shall  deal 
with  the  wife,  be  deemed  valid  and  eflectual ;  and  no 
dischat^,  variation,  or  reversal  of  such  order  or  decree 
shall  prejudice  or  affect  any  rights  or  remedies  which  any 
person  would  have  had  in  case  the  same  had  not  been  so 
reversed,  varied,  or  dischai^d  in  respect  of  any  debte, 
contracts,  or  acts  of  the  wife  incurred,  entered  into,  or 
done  between  the  times  of  the  making  such  order  or 
decree  and  of  the  discharge,  variation,  o'r  reversal  thereof. 
And  property  of  or  to  which  the  wife  is   possessed  or  Fnip«tT  in 
entitled  for  an  estate  in  reminder  or  reversion  at  the '^  "*<'''>>™- 
date  of  the  desertion  or  decree  (as  the  case  may  be), 
shall  be  deemed  to  be  included  in  the  protection  given 
by  the  order  or  decree"  (a).    3189. 

By  8.  9,  "eveiy  order  which  shall  be  obtained  by  a  wife,  Sj^'Ji  ^ 
under  the  said  Act  of  the  20  &  21  Vict  c.  86,  or  under  d™"™. 
this  Act,  for  the  protection  of  her  earnings  or  property 
shall  state  the  time  at  which  the  desertion  in  consequence 
whereof  the  order  is  made  commenced;  and  the  order 
shall,  as  regards  all  persons,  dealing  with  such  wife  in 
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^ii'J'a'i!'  reliance  thereon,  be  conclusive  as  to  the  time  when  such 
'~  "  desertion  commenced."     3180. 

fc^^^'T        By  a.  10,  "all  persons  and  corporations  who  shall,  in 
JJJ^^-    reliance  on  any  such  order  or  decree  as  aforesaid,  make 
^^^      any  payment  to,  or  permit  any  transfer  or  act  to  be  made 
ZJZ  dii-     or  done  by,  the  wife  who  has  obtained  the  same,  aball  not- 
Taried,  or     withstanding  such  order  or  decree  may  then  have  been 
whore  Ml*-  discharged,  reversed,  or  varied,  or  the  separation  of  the 
?S!^ad!™°'  ^^*^  *^^*'™  ^^'"  liuaband  may  have  ceased,  or  at  some  time 
since  the  making  of  the  order  or  decree  been  discontinued, 
be  protected  and  indemnified  in  the  same  way  in  all  re- 
spects as  if,  at  the  time  of  such  payment,  transfer,  or  6ther 
act,  such  order  or  decree  were  valid  and  still  subsisting 
without  variation  in  full  force  and  effect,  and  the  separa- 
tion of  the  wife  from  her  husband  had  not  ceased  or  been 
discontinued,  unless,  at  the  time  of  such  payment,  transfer, 
or  ether  act,  such  persons  or  corporations  had  notice  of 
the  discharge,  reversal,   or    variation  of  such   order  or 
decree,  or  of  the  cessation  or   discontinuance   of    such 
separation."     SI  81. 


The  Powers  which  Husband  and  Wife  have  of  Contracting 
Tvith,  and  Giving  and  Granting  to,  each  other. 

I.  IV.  T.  I.  I.  At  law,  contracts  made  between  husband  and  wife 
— '— —  before  marriage,  are  eitinguished  by  the  marriage,  if  they 
ttatt  are  for  debts  or  things  due  in  prsesenti,  ur  at  or  on  a  future 
time  or  event  which  may  occur  during,  and  not  after  the 
determination  of,  the  coverture.  But  Courts  of  Equity, 
although  they  generally  follow  the  same  doctrine,  will 
enforce  such  contracts,  where  it  would  be  in  furtherance 
of  the  manifest  intention  and  object  of  the  parties  to  do 
so ;  as  in  the  case  of  an  agreement  on  the  marriage,  by 
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husband  and  wife,  for  the  mutual  settlement  of  their  estate,  '^i,^-^'^' 
or  of  the  estate  of  either  of  them,  on  the  other,  even  with- 
out  the  intervention  of  trustees  (a).     8192. 

II.  Contracts  made  between  husband  and  wife  after  HJ?'"™*' 
marriage,  are  a  mere  nullity  at  common  law ;  but,  under  """^i^^ 
particular  circumstances,  they  will  be  enforced  in  equity, 
where  they  are  of  a  reasonable  nature.  Thus,  if  the  hus- 
band should  contract  with  his  wife,  for  good  reasons,  that 
she  should  separately  possess  and  enjoy  property  be- 
queathed to  her,  the  contract  would  be  upheld  in  equity  (A). 
Aud  by  the  stat.  33  Si  34  Vict.  c.  93,  s.  11,  "  a  married 
woman  may  maintain  an  action,  in  her  own  name,  for  the 
recovery  of  any  property  belonging  to  her  before  mafriage, 
and  which  her  husband  shall,  by  writing  under  his  hand, 
have  agreed  with  her  shall  belong  to  her  after  marriage  as 
her  separata  property."  [But  this  Act  is  now  repealed, 
except  as  to  any  act  done  or  right  acquired  when  in  force, 
or  as  to  any  right  or  liability  to  sue  or  be  sued,  accrued 
before  the  1st  of  January,  1883,  of  any  husband  or  wife 
married  before  that  date ;  and  every  married  woman  has 
against  all  persons,  including  her  husband,  with  respect 
to  her  own  separate  property,  the  same  remedies  as  if 
she  were  a  femme  sole  (c).]  And  the  wife  may  even 
become  a  creditor  of  her  husband  ;  and  her  rights,  as 
such,  will  be  enforced  against  him  and  his  representatives. 
Thus,  if  a  wife  raises  money  out  of  her  estate  to  answer 
his  necessities,  whatever  be  the  mode  adopted  to  carry 
that  purpose  into  effect,  she  is,  in  equity,  entitled  to 
reimbursement  out  of  his  estate  (of).  But  a  contract  by 
a  husband  to  transfer  to  his  wife  his  rights  and  duties  in 
reference  to  his  children,  is  contrary  to  public  policy,  and 

(a)  Storj'B  £q.  Jar.  $  1370, 1371;  7ia»dalii  y.SraitlUeaite,!,.  R.  4  Ch. 

2  I'rcB.  Sbep.  T.  33G,  3%.  D.  85. 

(ft)  See  Story's  Eq.  Jur.  §  1372  ;  (e)  See  stot.  46  ft  «1  Vict.  c.  75, 

HewUon  v.  l/rgvt,  Hi  Beav.  G94  ;  m.  1  aod  12,  in  Appendix. 

Andtrson  v.  Abbott,  23  Bear.  457  ;  (rf)  Stor^'B  Bq.  Jar.  S  1S73, 
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^^•J'J^-jJ' will  not  be  enforced  (a),  unless   his  conduct  has  been 

—^ "  such,  that  the  Court  would  remove  the  children  from  his 

custody  (b).     3193. 

[Now,  however,  a  married  womao  is  capable  of  entering 
into,  and  rendering  herself  liable  in  respect  and  to  the 
extent  of  her  separate  property  on  any  contract,  and  of 
suing  and  being  sued  as  if  she  were  a  femme  sole.  Also 
any  money  or  other  estate,  lent  or  entrusted  by  her  to 
her  husband  for  the  purpose  of  any  trade  or  business 
carried  on  by  him  or  otherwise,  is  treated  as  assets  of  her 
husband's  estate  in  case  of  his  bankruptcy,  under  reserva- 
tion of  the  wife's  claim  to  a  dividend  as  a  creditor  for  the 
amount  or  value  of  such  money  or  other  estate  after,  but 
not  before,  all  claims  by  the  other  creditors  of  the  husband 
for  valuable  consideration  in  money  or  money's  worth 
are  satisfied.  And  every  married  woman  has,  in  her  own 
name,  agunst  all  persons,  including  her  husband,  the  same 
civil  remedies  for  the  protection  and  security  of  her  own 
separate  property,  as  if  it  belonged  to  her  as  a  femme 
sole  (c).]  S193a. 
III.  oifta  III-  At  the  common  law  a  wife  cannot  grant  to  her 
B/ti/™'  husbtuid,  because  they  make  but  one  person  at  law.  And 
'  for  the  same  reason,  a  wife  cannot  by  the  common  law  be 
the  immediate  grantee  of  her  husband,  but  she  may  take 
an  estate  from  him  through  the  medium  of  a  third  person 
under  the  Statute  of  Uses  (d).  And  as  an  appointee  takes 
under  the  original  deed,  so,  although  a  husband  cannot 
at  common  law  convey  directly  to  his  wife,  yet  he  may 
make  an  immediate  appointment  to  her,  because  her  estate 
arises  out  of  the  original  seisin.  And  for  the  same  reason, 
a  wife  may  appoint  immediately  to  tier  husband.    In  like 

(_a)Va%gitUrtv.Va>u>ittart,  iK.       aa.  1,  3  and  12,  in  Appendix. 

&  J.S2;  2  D.  &  J.  219;   Walnmd  (if)  Co.  Liu.  3  a,  fuidn.  (1);  112 

y,  WalTond,  I  Johna.  IS.  a;    187  b;   i  CruiBe   T.  .12,  c  a, 

(i)   Smjt    V.   awift,   34    Beav.       §  40;  1  Cruiso  T.  11,  c.  3,  §  25; 

2l)t;.  Burton,  5  211  ;  Walk.  Con».  Srd 

(c)  Sec  aUt.  to  k  46  Viot.  c  76,      ed.  by  Prest  249,  250. 
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manner  a  Buirender  of  copyholds  by  the  husband  to  the  ^H.'J't '?!' 
wife,  or  by  the  wife  to  her  husband,  is  good  (a).    And  gifts  " 

and  grants  by  a  husband  to  his  wife,  though  dii«ctly  and 
immediately,  will  be  enforced  in  equity,  if  they  are  of  a 
reasonable  nature,  and  there  is  no  ground  to  suspect  fraud. 
Thus,  gifts  made  by  the  husband  to  the  wife  to  purchase 
clothes  or  personal  omamente,  or  for  her  separate  expendi- 
ture, and  personal  savings  and  pro&ts  made  by  her  in  her 
domestic  management,  which  the  husband  allows  her  to 
apply  to  her  own  separate  use,  will  be  held  to  vest  in  her, 
as  against  her  husband,  but  not  as  against  his  creditors,  an 
unimpeachable  right  of  property  therein,  so  that  they  may 
be  treated  as  her  separate  estate,  if  such  gifts  are  established 
by  clear  and  incontrovertible  evidence  (6).  If  a  husband 
makes  presents  of  chattels  to  his  wife,  even  verbally,  and 
without  any  words  of  separate  use,  her  right  to  them  will 
be  enforced  against  his  residuary  legatee,  if  the  gift  is 
proved  by  the  testimony  of  any  one  who  heard  him  use 
words  ofgift,  orto  whom  he  afterwards  stated  that  he  had 
given  the  chattels,  or  that  they  were  hers.  But  the  Court 
will  not  act  upon  the  unsupported  oath  of  the  wife  (c). 
[Bat  the  old  law  r^^lating  gifts  and  grants  by  husbands 
and  wives  to  each  other,  is  now  modified  by  the  fact  that 
a  married  woman  with  respect  to  her  separate  property, 
is  placed  in  the  position  of  a  femme  sole,  and  by  other 
changes  recently  made  in  the  law  respecting  the  property 
of  married  women,  and  referred  to  in  other  parts  of  this 
chapter.]     3184. 


Section  III. 
Tke  Interest  of  the  Hitsband  in  the  Wife's  Property  rvhick 

is  not  settled  to  her  separate  use.  ^-  ^'-  t-  i, 

[In  cases  where  the  marriage  took  place  before  the  1st  atutandv 
(a)  2  Sogd.  Pow,  a*  i  Watk.  Com.  (6)  eioij's  Bq,  Jnr.  §  1374, 1376. 

3ri  ed,  bj  Pleat.  2*9,  250.  (e)  Grant ».  SnuU,  34  Beat.  623. 
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,''  of  January,  1883,  and  the  wife's  property  accrued  to  her 
"  before  that  date,  the]  husband  takes  a  freehold  interest 
during  the  joint  lives  of  himself  and  hia  wife,  in  land 
belonging  to  ber  in  fee  simple,  in  tail,  or  for  life ;  and 
such  interest  will  paas  by  a  conveyance  executed  by  the 
husband  alone  (a).  But  in  strict  legal  language,  where 
the  wife  has  an  estate,  it  is  said  that  the  husband  and 
wife  (and  not  the  husband  only)  are  seised  in  right  of 
the  wife  (6).  Anciently,  the  husband  had  power  over 
hia  wife's  land  by  feoffment  or  fine,  to  make  such  an 
alienation  of  it  that  she  could  not  enter  upon  it  after 
his  death,  but  must  pursue  her  right  by  action.  This 
power  is  taken  away  by  stat.  32  Hen.  8,  c.  28,  s.  6  (c). 
And  a  contract  by  the  husband  as  to  the  wife's  real  estate 
will  not  bind  her  at  law  or  in  equity  (ct).    3196. 

A  chattel  real  which  the  wife  has  in  her  own  and  not  in 
another's  right,  and  which  is  not  settled  to  her  separate 
use,  vests  in  tlie  husband,  not  absolutely,  but  sub  modo. 
Thus  the  husband  is  possessed  of  the  wife's  term  for  years 
in  her  right,  and  hence  he  is  entitled  to  receive  all  the 
renta  and  profits  of  it  He  may  also  sell,  surrender  in  deed 
or  in  law,  or  dispose  of  it  during  the  coverture,  so  that  even 
if  the  wife  survive,  she  will  have  no  right  to  it,  unless  it  is 
reversionary  and  could  by  no  possibility  be  reduced  into 
possession  during  the  coverture.  If  he  mortgages  it,  and 
the  estate  of  the  mortgagee  becomes  absolute,  the  wife's 
legal  right  by  survivorship  will  be  barred,  but  she  will  in 
general  be  entitled  to  the  equity  of  redemption,  if  she  sur- 
vives. If  the  husband  was  outlawed,attaiuted,or  convicted 
of  felony,  or  felo  de  se,  it  used  to  be  forfeited  to  the  Crown. 
It  is  liable  to  execution  for  his  debts ;  and,  if  he  survives 
his  wife,  it  is  to  all  intents  and  purposes  his  own.    Yet  if 

(fl)  Co,  Litt  351  ft  ;   2   Steph.  (i)  Burton,  §  767. 

Com.   4th  cd.   2GU  ;   Bobertivn   t.  (c)  BortOD,  J  22U, 

Aorrii,  11  AJ.  &  £,  (K,  ti.)  916.  (tQ  ^^upl-  Ckindae  Vtew,  117. 
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he  has  made  no  disposition  thereof  in  his  lifetime,  and  ^^'s', 

dies  before  his  wife,  he  cannot  dispose  of  it  by  will,  inaa- 

much  as  it  has  not  been  transferred  from  the  wife  (a). 
3196. 

As  to  chattels  personal  in  possession  which  the  wife  has  ^^^*^ 
in  her  own  right,  as  ready  money,  jewels,  household  goods,  ^^^ 
and  the  like,  the  husband  has  an  immediate  and  absolute  f*"^- 
property  therein  by  the  maiTiage,  which  never  can  again 
revest  in  the  wife  or  her  representatives,  subject  to  an 
exception  created  by  ss,  21  and  25  of  the  stat,  20  &  21  Vict 
c.  85  (b).     But  chattels   personal,  en  autre  droit,  as  exe- 
cutrix or  administratrix,  etc.,  do  not  belong  to  the  husband, 
thougii  he  survive,  but  go  to  the  administrator  de  bonis 
nonofthewife(c).    3197. 

Ab  to  the  wife's  chattels  personal  or  cboses  in  action, 
which  comprise  debts,  legacies,  residuary  personal  estate, 
money  in  the  funds,  money  received  by  a  person  to  be 
appropriated  to  her  use,  etc.,  these  the  husband  may  have 
if  he  reduces  them  into  possession.  They  then  become 
absolutely  and  entirely  his  own,  and  go  to  hia  executors 
and  administrators,  or  as  he  bequeaths  them  by  will,  and 
shall  not  revest  in  the  wife.  But  if  he  dies  before  her,  and 
before  be  has  released  them  or  reduced  them  into  posses- 
sion, so  that  at  bis  death  they  still  continue  cboses  in 
action,  they  survive  to  the  wife,  whether  against  the 
personal  representatives  of  the  husband,  or  against  the 
trustees  in  bankruptcy  or  insolvency,  or  his  assignees  for 
valuable  consideration.  If  he  survives  her,  he  will  not 
have  tliem  by  survivorship,  as  he  would  have  a  chattel 
real,  except  in  the  case  of  arrears  of  rent  due  to  the  wife 
before  her  coverture,  which  in  case  of  her  death  are  given 

(a)  2  BL  Com.  434  :  Co.  Litt.  4ft  16  Beav.  33  ;  5  H.  I.  Cbs.  388. 

h,  351   n,  and   n.   1  ;    1    Ilrighfs  (*)  See  supra,  par.  3l8fi. 

Husband  and  Wife,  94,  95,  98.  99,  (c)  2  Bl.  Com.  436  ;   Co.  Litt, 

1UI>,  lu!>— 6,  no  ;  Donne  v.  JIaH,  351  li  ;  1  Brighfs  Huab.  and  Wife, 

2BoM.kH.361;i>ir»<Tlcgv.A^.  34,39. 
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I'  to  the  husband  hy  the  stat.  32  Hen,  8,  c.  37 ;  but  he  will 
~  still  be  entitled  to  the  chose  in  action  as  her  Administrator, 
and  may  in  that  capacity  recover  such  things  in  action  as 
became  due  to  her  before  or  during  the  coverture  (a).  On 
taking  out  administration  to  her  estate,  he  will  become 
entitled,  as  her  administrator,  to  all  her  personal  estate 
which  was  outstanding  and  unrecovered  at  her  death.  And 
if  he  does  not  take  out  administration  to  her  estate,  but 
some  other  person  does,  the  husband  will  be  entitled  to 
any  surplus  which  may  remain  after  paying  the  wife's 
debts.  If  the  husband  dies  before  he  or  some  other 
person  has  administered  to  her  estate,  his  personal  repre- 
sentatives may  take  out  letters  of  administration  to  her 
estate,  and  recover  all  her  property  in  action  and  unre- 
covered at  her  death,  even  though  such  property  was 
reversionary  at  her  death,  and  in  lact  did  not  cease  to  be 
so  until  after  the  death  of  the  husband,  ae  where  he  died 
in  the  lifetime  of  a  prior  taker  of  the  property ;  or,  if 
the  personal  representatives  of  the  husband  do  not  take 
out  administration  to  her  estate,  any  other  personal  repre- 
sentatives of  the  wife  may  recover  such  property.  But 
such  personal  representatives  are  trustees  for  the  persons 
beaeficially  entitled  to  his  general  personal  estate,  under 
his  will,  or  under  the  statutes  of  distribution,  or  under  his 
bankruptcy  or  insolvency,  or  otherwise,  as  the  case  may 
be,  as  to  any  surplus  which  may  remain  after  paying  the 
wife's  debts  (6).    3188. 

The  foregoing  paragraphs  must  he  read  subject  to  the 
modifications  of  the  law  relating  to  the  property  of  married 
women,  introduced  by  the  stat.  S3  &  34  Vict.  c.  93  (c), 
[in  cases  to  which   that  Act,  which  is  now  repealed  hy 

(o)  3Bl.Com.i34— 6iCo.IJtt.  22  L.  J.  717  (V- C.  K.)  |  ^W.-fio.. 

351  b.  V.  Partington,  1  Hurt.  &  Colt  193 ; 

(l)SeelBnghtBHQ8b.anclWife,  FU-et  v.  iVrrin*,  L.B.3aB.  69<i  ; 

3(1,  41,  42,  72,  77—8 ;  1  Wmg.  on  4  Q.  B.  (Ei.  Cb.)  600. 
Eiora.  6th  ed.  815 ;  Drew  i.  Mmtff,  (cj  See  iufn,  par.  321G— 332T. 
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itat.  45  &  46  Vict  c.  75  (Appendix),  haa  application.]  ^^ij- 
199.  -^^ 

Where  the  wife  ia  the  proprietor  of  land-tax  redeemed, 
od  ^e  huBband  obtains  a  certificate  of  his  title  bj  virtue 
f  hie  marriage,  he  may  dispose  of  tfae  whole.  But  if  he 
inly  makes  a  mortgage  of  it,  though  he  reserves  the  equity 
if  redemption  to  himself  alone,  it  is  only  a  disposition  pro 
ante,  and  if  the  wife  survives,  the  equity  of  redemption 
viU  belong  to  her  (a).     3200. 

As  to  the  disposition  of  the  reversionary  interest  of  ninni 
married  women  in  chattels  personal  (in  cases  not  within  >iui>»} 
the  Stat.  20  &  21  Vict.  c.  57),  the  general  result  of  tlie  ;^;; 
cases  may  be  briefly  stated  in  these  general  terms  (b) : —  Jj^l^ 
1.  An  assignment  by  a  married  woman  of  a  vested  re-  ^!ms^ 
versionary  interest  in  chattels  personal,  if  bequeathed  or  c  ». 
settled  to  her  separate  use,  will  be  binding  upon  her  even 
after  the  determination  of  the  coverture.     2.  A  married 
woman  cannot  directly  deprive  herself  or  be  deprived  of 
a  vested  revermonary  interest,  as  such,  in  personalty  not 
given  for  her  separate  use,  so  effectually  that  she  will  be 
precluded  from  asserting  a  claim  to  it,  if  her  husband  dies 
before  her  without  having  reduced  it  into  possession.     3. 
According  to  the  decisions  in  Lachton  v.  Adams  (c).  Creed 
V.  Perry  {d),  and  Wiiaon  v.  Oldha/nt,  cited  by  Mr,  Lewin 
in  his  work  on  Trusts,  2nd  ed.  296,  and  according  to  the 
opinion  of  Uiat  eminent  lawyer,  the  late   Mr.  Jacob,  as 
stated  by  Mr.    Lewin,   a  married   woman  may  deprive 
herself  or  be  deprived  of  chattels  personal  in  which  she 
has  a  vested  reversionary  interest,  by  means  of  the  con- 
version of  that  reversionary  interest  into  an  interest  in 
possession   in  herself,  through  the  operation  of  merger 
consequent  upon  a  surrender  or  assignment  made  to  her 
of  the  prior  life  interest,  where  at  least  the  person  to 

U\Piaottv.Puatl.UR.lEqM9.       JnrUt  331,  243. 

iBabjaot,  (c)  6  U  J.  (N.  8.)  CUnc  382. 

wgea,  10  QO)  2  Bq.  Bep,  42. 
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'chI'  ^  3^'  ^^^°^  *^t  prior  life  interest  is  limited  is  some  other 
person  than  her  own  hnsband,  and  by  means  of  a  sab- 
sequent  reduction  of  the  property  into  the  possession  of 
the  husband.    But  according  to  the  decimon  of  Loid 
Langdale   and   Lord  Cottenham  (a),  a   married  wmnan 
cannot  so  deprive  herself  or  be  deprived  by  means  of  such 
a  merger  and  acceleration  of  chattala  personal  in  wbieh 
she  has  a  vested  reversionary  interest  The  writer  of  tieee 
pages  conceives  that  the  opinion  of  Mr.  Jacob  was  rigkt, 
for  the  reasons  given  by  the  writer  in  the  article  already 
referred  to  (6),  and  that  the  decision  in  Whittle  v.  Henmng 
was  wrong ;  hut  in  the  absence  of  any  deci^on  of  the 
question  by  the  House  of  Lords,  the  doctrine  of  Lord 
Cottenham  in  Whittle  v,  ffennmg  must  be  deemed  to  be 
the  law  of  the  land  (c),  4.  If  the  reversionary  interest  of  a 
married  woman  in  personalty  is  contingent,  and  bequeathed 
or  settled  to  her  separate  use,  and,  k  fortiori,  if  it  is  eon- 
tingent  and  not  settled  to  her  separate  use,  she  cannot 
deprive  herself  or  be  deprived  of  it,  so  as  to  be  bound  afier 
the  determination  of  the  coverture^    3S01. 
Stat,  so  ft  SI      By  the  stat  20  &  21  Vict.  c.  57,  it  is  enacted  as  fol- 
jyitpoaiat   lows: — "1.  After  the  31st  day  of  December,  1857,it8haJ 
tolS«5^  be  lawful  for  every  married  woman  by  deed  to  dispose  of 
womsD.  uid  every  future  or  reversionary  interest,  whether  vested  or 
""SJC™"  contingent,  of  such  married  woman,  or  her  husband  in 
^gj^^^    her  right,  in  any  personal  estate  whatsoever  to  which  she 
shall   be  entitled  under  any  instrument  made  after  (be 
said  31st  day  of  December,  1857  (except  such  a  settleinent 
as  after  mentioned),  and  also  to  release  or  extinguish  any 
power  which  may  be  vested  in  or  limited  or  reserved  to 
lier  in  regard  to  any  such  personal  estate,  as  fiiUy  and 
effectually  as  she  could  do  if  she  were  a  femme  sole,  and 
also  to  releeise  and  extinguish  her  right  or  equity  to  a 
(fl)IFfti«fr  V.  fl«niM5,ll  Beav.  (c)    2    Tudor's    Lewi.  Ct,'~  in 
222,  and  2  Phil.  731.                              Equity.  580. 
(i)  Suprn,  pa^  1277  a  (b). 
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settlement  out  of  any  personal  entate  to  which  she  or  her  ^;,^-l 
hoBbond  in  her  right,  may  he  entitled  in  possension  under  " 
any  such  instrument  as  aforesaid ;  save  and  except  that  no 
such  disposition,  release,  or  extinguishment  shall  be  valid 
unless  the  buaband  concur  in  the  deed  by  which  the  same 
shall  be  efiected,  nor  unless  the  deed  be  acknowledged  by 
her  as  hereinafter  directed :  Provided  always,  that  nothing 
herein  contained  shall  extend  to  any  reversionary  interest 
to  which  sbe  shall  become  entitled  by  virtue  of  any  deed, 
will,  or  instrument  by  which  she  shall  be  restrained  from 
alienating  or  Meeting  the  same  (s.  1),  2.  Every  deed  to  5^^ 
be  executed  in  England  or  Wales  by  a  married  woman  for  ^^' 
any  of  the  purposes  of  tiiis  Act  shall  be  acknowledged  by 
her,  and  be  otherwise  perfected,  in  the  manner  in  and  by 
the  Act  passed  in  the  third  and  fourth  years  of  the  reign 
of  his  late  Majesty  King  William  the  Fourth,  intituled  An 
Act  for  the  abolition  of  fines  and  recoveries,  and  for  the 
substitution  of  more  simple  modes  of  assurance,  prescribed 
for  the  acknowledgment  and  perfecting  of  deeds  disposing 
of  interests  of  married  women  in  land ;  and  every  deed  to 
be  executed  in  Ireland  by  a  married  woman  for  any  of  the 
purposes  of  this  Act  shall  be  acknowledged  by  her  and 
be  otherwise  perfected  in  the  manner  in  and  by  the  Act 
passed  in  the  fourth  and  fifth  years  of  the  reign  of  his  late 
Majesty  King  William  the  Fourth,  intituled  An  Act  for 
the  abolition  of  fines  and  recoveries,  and  the  substitution 
of  more  simple  modes  of  assurance,  in  Ireland,  prescribed 
for  the  acknowledgment  and  perfecting  of  deeds  disposing 
of  interests  of  married  women  in  land ;  and  all  and  singu- 
lar the  clauses  and  provisions  in  the  said  Actfl  concerning 
the  disposition  of  lands  by  married  women,  including  the 
provisions  for  dispensing  with  the  concurrence  of  the 
husbands  of  married  women,  in  the  cases  in  the  said  Act 
mentioned,  shall  extend  and  be  applicable  to  such  interests 
in  personal  estate  and  to  such  powers  as  may  be  disposed 
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cii's^'a''  '^^>  '^l^fts^d,  or  extioguished  by  virtue  of  this  Act,  as  fully 

and  eSectually  as  if  such  interests  or  powers  were  interests 

Tbonwar    in  oT  powers  over  land  (s.  2).     3.  Provided  always,  that 
totarf* *"    ^^^  powers  of  disposition  given  to  a  married  woman  by 
jSimL^"    this  Act  shall  not  interfere  with  any  power  which  in- 
dependently of  this  Act  may  be  vested  in  or  limited  or 
reserved  to  her,  so  as  to  prevent  her  from  exerdsing  such 
power  in  any  case,  except  so  &r  as  by  any  disposition 
made  by  her  under  this  Act  she  may  be  prevented  from 
so  doing,  in   consequence   of  such  power   having  been 
suspended   or  extinguished    by  such   disposition  (a.  3). 
intoMart   4.  Provided  always  that  the  powers  of  disposition  hereby 
nndn-uuir  oriven  to  a  married  woman  shall  not  enable  ber  to  dispose 

murijigs        *-'  ' 

^^bt"  °^  "'°y  interest  in  personal  estate  settled  upon  her  by  any 
afflicted.       settlement  or  agreement  for  a  settlement  made  on  the 

occasion  of  her  marriage  "  (a.  4).  3202. 
jurmnot  AjTcars  of  incomc  of  the  wife's  property  consisting  of 
wits'!  choses  in  action  not  reduced  mto  possession  by  the  nus- 
•cuun.  band,  belong  to  the  wife  by  survivorship,  and  not  to  the 
representatives  of  the  husband  or  his  assignees  (a).  3203. 
RdHH  b.  Where  the  wife  has  any  right  or  duty  which  by  possi- 
"  bility  may  arise  during  the  coverture,  the  husband  may 

by  release  discharge  it  (b).  A  husband  may  release  a  per- 
sonal annuity  secured  by  bond  to  which  his  wife  is  en- 
titled, so  as  to  bind  bis  wife,  even  if  she  survives  him  (c). 
And  at  law  a  man  may  even  release  a  cause  of  action 
which  his  wife  has  as  executrix  or  administratrix  (d). 
But  where  the  wife  has  a  right  or  duty  which  cannot  by 
any  possibility  accrue  to  her  during  tlie  coverture,  the 
husband  cannot  release  it  (e).    3204. 

[This  section  has  reference  to  the  lav  respecting  the 
property  of  married  women,  in  cases  in  which  the  mar> 

(a)   mmtuon  T.  Charlem«rtk,  (d)  3  Pre*.  Shep.  T,  338. 

10  BeBT.  334.  (e)    2    Pren.   Shep.   T.   322 ;   1 

(i)  2  Prea.  Shep.  T.  322.  Brighfe  Hnab.  &  Wife,  73. 

(e)  Sore  t.  BeelUfr,  12  Sim.  t65. 
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riage  took  place  before  the  lat  of  January,  1883,  and  in  ^^' 
which  the  property  accrued  to  the  wife  before  that  date, 
which  are  not  affected  by  the  stat  45  Si  46  Vict.  c.  75 
(Appendix).]     3204a. 


Pin-Monet/  and  Paraphernalia. 

L  Pin-money  is  not  deemed  to  be  an  absolute  gift.     It  ^-  >^.  t.  i, 

is  not  considered  Uke  money  set  apart  for  the  sole  and  —z 

separate  uae  of  the  wife  during  coverture ;  hut  it  la  a  sum  '»'™"'- 
payable  by  the  husband  to  the  wife,  in  virtue  of  a  parti- 
cular arrangement,  and  to  be  applied  by  the  wife  in  at- 
tiring her  person  in  a  manner  suitable  to  the  rank  of  her 
husband,  and  in  defraying  other  personal  expenses — a  sum 
allowed  to  save  the  trouble  of  a  constant  recourse  by  the 
wife  to  the  husband,  in  order  to  meet  her  ordinary  per- 
sonal expenses  (a).    3206. 

Such  being  the  peculiar  nature  of  this  provision,  the  ^^ 
wife  cannot  make  such  a  disposition  of  it  as  she  can  of  her 
separate  estate.  And  Courts  of  Equity  refuse  to  call  upon 
the  husband  to  pay  beyond  the  arrears  of  a  year,  although 
stipulated  for  by  a  marriage  settlement.  For,  setting  aside 
the  presumed  satisfaction  by  acquiescence,  the  money  is 
meant  to  dress  the  wife  during  the  year,  so  as  to  keep  up 
the  dignity  of  the  husband,  and  not  for  the  pui-pose  of 
accumulation.  And,  on  the  same  principle,  the  personal 
representatives  of  the  wife  are  not  allowed  to  make  any 
claim  even  for  arrears  of  a  year  (6).    S206. 

II.  The  wife's  paraphernalia  are  personal  apparel  and  ii.  Pm- 
ornaments  of  the  wife,  suitable  to  her  rank  and  condition 
in  life  (c).   Old  &mily  jewels,  although  worn  by  the  wife, 

(u)  Set  SUtrj'i  Eq.  Jar.  $  137&  a,  and  note  :  2  Spence's  Eq.  Jur.  501. 

aiul  note ;  2  Spence'B  Eq.  Jot.  SOO,  (r)  Statj'i  Kq.  Jur.  $  1376 ;  11 

601.  Jarm.  &  Bjth.  by  Sweet,  142  ;  2  BL 

Cb>  Story's  Eq.  Jul.  $   13TB  a,  Com.  136. 

VOL.   n.  NN 
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do  not  coastitute  a  part  of  her  paraphernalia,  unless  she 
has  iictjuircd  them  by  gift  or  bequest  (a).     3S07. 

At  law,  the  husband  may,  in  his  lifetime,  but  not  by  his 
will,  dLsjiose  of  the  wife's  paraphernalia,  with  the  excep- 
tion of  necessary  apparel.  And  they  are  liable  to  the 
claims  of  creditors,  with  the  like  exception.  And  if  the 
articles  were  given  by  the  husband,  either  before  or  after 
marriage.  Courts  of  Equity  fully  recognise  this  right  of  the 
husband  and  his  creditors,  instead  of  treating  the  articles 
as  absolute  gifts  to  the  wife,  as  her  own  separate  property ; 
although  in  the  case  of  creditors  claiming  against  the 
a<i.scts  of  the  husband,  the  personal  assets  of  the  husband 
will  be  marshalled  against  bin  representatives,  in  favour 
of  the  widow.  But  if  the  articles  were  bestowed  on  the 
wife  by  any  one  else,  they  will  be  deemed  absolute  gifts 
to  her  separate  use;  and  then,  if  received  with  the 
consent  of  the  husband,  neither  he  or  his  creditors  can 
dispose  of  them  (6).    3206. 

[This  section  also  describes  the  law  in  cases  unaffected 
by  the  stat.  45  &  46  Vict.  c.  75  (Appendix).]     3208a. 


Section  V, 
The   Wi/e'a  separate  Estate. 
o'l  T' J't'      ^'  ^'^''  regard  to  the  means  of  acquiring  a  separate 

— estate — 

Mquiring  It.  i_  Whenever  real  or  personal  estate  is  given,  granted,  or 
Knnt,  devised  to,  or  settled  on,  a  woman,  either  with  or  without 
■rtiiBiinit.  the  intervention  of  trustees,  whether  after  marriage,  or 
as  a  provision  on  marriage,  or  not  in  contemplation  of 
immediate  marriage,  and  whether  by  her  husband  or  by 
a  mere  stranger,  it  will  be  separate  estate,  if  it  clearly 
appears  from  the  deed  or  will  itself  that  the  property  was 

(a)  JercaUr  y.Jerroiia;  iZBeav, 
5U6. 

(*)  SlorjB  E.|.Jur.§  1370,1377; 
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iatended  for  her  separate  use  (a).  Two  things  must  concur :  ^ 
First,  an  intention  to  benefit  the  wife ;  and  secondly,  an  ~ 
intention  to  exclude  the  husband  {6).  Thus,  not  to  men- 
tion other  instances  where  the  intention  is  more  obvious, 
a  legacy  to  a  married  woman,  with  a  declaration  "  that 
her  receipt  alone  shall  be  a  sufficient  discharge  to  the 
executors,"  amounts  to  a  bequest  for  her  separate  use. 
So  a  bequest  to  a  married  woman  "  for  her  own  use,  and 
at  her  own  disposal,"  has  been  held  to  be  a  bequest  to  her 
separate  use  (c).  But  where  the  expressions  do  not  clearly 
show  that  the  husband  is  to  be  excluded  &om  his  marital 
rights,  the  wife  will  not  take  for  her  separate  use.  Thus 
in  the  case  of  a  direction  to  pay  money  into  her  own 
proper  hands  "  for  her  own  use  and  benefit,"  it  has  been 
held,  that,  although  the  money  is  to  be  for  her  own  use, 
yet  there  is  nothing  in  that  inconsistent  with  its  being 
subject  to  the  husband's  marital  rights  (d).  And  a  direct 
devise  or  bequest  "  for  her  sole  use  and  benefit,"  to  a 
woman  who  is  either  siugle  or  will  become  discovert  on 
the  death  of  the  testator,  does  not  amount  to  a  gift  to  her 
separate  use  (e) ;  unless  aided  by  other  expressions  in  the 
will,  or  other  circumstance^  such  as  the  fact  that  the 
instrument  shows  tfaat  the  marriage  of  the  person  spoken 
of  was  contemplated  by  the  author  of  it  (J").  But  a  gift, 
by  way  of  trust,  "  for  her  sole  benefit,"  to  a  married  woman 
does  create  a  separate  estate  (^).    And  where  a  precatory 


(a)  StOTj'e  Eq.  Jar.  $  13S0. 1381, 

(i)  StoTs'n  Eq.  Jar.  5  1383  ;  2 

imi2Si>ence'BEq.Jur.  502,507, 

Spenou'a    Eq.    Jar.    508—611;    2 

ill  ;  2  Bop.  Li^.  by  White,  1414  ; 

Jarm.  Wills,  2nd  ed.  19,  20.     See 

2   JuHL   WUlB,   2nd   ed.   19,  2U  ; 

also  ^rett  v.  WtiUmi,  3  D.  J.  &  S. 

»™W,r  V.    Oimm.    1    D.  F.  &  J. 

293. 

U«. 

(<-)  aUb'H  V.  irwi*.  1  D.  J.  t  S. 

(A)fl/««rfy.  ilflWf.,L.B.17Ch. 

38.    See  al»o   L»pi,  t.  JUatthev,, 

cm. 

L.  B.  2Eq.  177. 

(r)   story's   Eq.   Jar.   §   1382; 

(/)  In  ™  Ttuiep'i  Tnut,  L.  R.  1 

2  MT>ence'»Eti.  Jur.  5aT;2  Rop.  Leg. 

Eq.  661. 

I'y  m,\U,   UU;  2   Jarm.  WllU, 

(j)  Gn-en  t.  Britt-'ii,  1  D.  J.  4 

2ad  ed.  19. 

Sm.  649. 
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^ii'l'J'i'  ^™^t  Ji***  been  created  by  will  in  favour  of  "children" 

simpliciter,  the  trustee  may,  in  executing  the  trust,  limit 

the  shares  of  the  daughters  to  their  separate  use  (a).  SS09. 
Where  personal  chattels  are  given  for  the  separate  use 
of  a  married  woman,  a  trustee  should  always  be  inter- 
posed, in  order  to  exclude  the  legal  title  of  the  husband, 
who  might  otherwise  defeat  the  trust  by  delivering  ihe 
property  to  a  purchaser,  etc,  without  notice  (b).    3210. 

If  a  husband  assigns  furniture  to  a  trustee  fur  the  use 

and  benefit  of  hb  wife,  though  it  be  in  consideration  of 

money  held  in  trust  for  her  sepaiute  use,  and  given  up 

to  the  husband,  the  assignment  of  the  furniture  is  void 

as   gainst   his   trustees  in    bankruptcy,   if  it   remains 

in  the  joint  possession  of  the  husband  and  wife,  unless 

registered  under  the  Bills  of  Sales  Act  (c).     3211. 

1.  Bjairy-      2.  By  the  custom  of  London,  a  married  woman  may 

^p^u       carry  on  trade  within  tlie  City,  as  a  sole  trader,  and  be 

™'X^"  hable  as  such.    But,  independently  of  any  such  custom, 

^^n^t    if  it  was  agreed  between  the  husband  and  wife,  before 

nurriagn;     nuuTiage,  that  the  wife  shall  be  allowed  to  carry  on  a 

separate  trade,  such  an  agreement  will  be  maiutained  at 

law  agtunst  the  husband;  and  being  an  agreement  for 

valuable   consideration,   namely,   that   of    the   intended 

marriage,  it  will  also  be  maintained  at  law  against  his 

"'^^^f^  creditors.     And  if  such  an  agreement  is  made  after  mar- 

iBurugsi     riage,  and  trustees  are  iuterposed,  it  will  be  maintained 

at  law  gainst  the  husband;  and,  if  it  is  for  valuable 

coDsideratioD,  against   his   creditors   also ;   for    in   such 

case,  the  wife's  trustees  will,  at  law,  be  entitled  to  the 

property  assigned,  and  to  the  increase  and  profits  thereof, 

and  she  will  be  considered,  at  law,  as  their  agent,  and 

her  possession  as  their  possession.    The  trustees,  however, 

(a)  Willit  V.  Kyma;  L.  B.  7  Ch.      *46. 
D.  ISl.  (e>  Athtm  t.  BlackilUiK,  L.  B. 

(>)  11  Jarrn.  k  Byth,  by  Sweet,      S  tq,  510. 


iDi.  Google 


THE    WIFB  R    SBFARATK   ESTATE. 

will  be  r^arded,  in  equity,  as  holding  auch  property,  and  ] 
receiving  the  increase  and  profits  thereof,  for  the  sole " 
and  separate  use  of  the  wife.  And  thus,  in  such  cases, 
whMB  tmstees  are  interposed,  the  beneficial  interest  in 
the  property,  and  the  increase  and  profits  thereof,  are 
secured  to  the  wife  by  the  joint  operation  of  law  and 
equity.  By  the  operation  of  law,  the  legal  estate  is 
vested  in  the  trustees,  and  taken  out  of  the  power  of  the 
husband.  By  the  operation  of  equity,  the  beneficial 
interest  is  vested  in,  end  secured  to,  the  wife,  f^ainst  her 
husband,  and,  if  the  agreement  is  for  valuable  considera- 
tion, against  his  creditors  also.  But  even  where  there  are 
no  trustees  interposed,  such  an  ^reement  has  the  force, 
in  equity,  of  creating  a  separate  estate  for  the  wife,  and 
securing  it  against  the  husband,  and,  if  the  agreement  is 
for  valuable  consideration,  against  his  creditors  also.  And  " 
this  is  the  case  even  though  it  be  a  mere  implied  ^reement.  " 
So  that  if  tJie  husband  should  permit  his  wife,  after  the  *' 
marriage,  to  carry  on  business  on  her  sole  and  separate 
account,  all  her  eamtngs  in  the  trade,  and  all  the  capital, 
stock  in  trade,  and  effects,  by  the  aid  of  which  they  are 
made  will  he  her  separate  property.  And  if  a  husband 
should  desert  bis  wife,  and  she  should  be  enabled,  by  the 
aid  of  her  friends,  to  carry  on  a  separate  trade,  her  earn- 
ings in  such  trade  will  be  enforced  in  equity  against  her 
husband  (a),  independently  of  the  statute  20  &  21  Vict. 
0.85,83.21,25.     3212. 

Where  the  property  is  vested  in  trustees,  care  must  be 
taken  that  the  negotiations  are  not  carried  on  in  the 
name  of  the  wife,  as  by  taking  notes  or  other  securities 
in  her  name ;  for  then  they  will,  at  law,  be  held  to 
belong  to  the  husband,  although  it  will  be  otherwise  in 
equity  (6).     3213. 

(a)  MecHtory'B  Eq.  Jur.  $  13S5—        D.  (Ap.)  923,  BHT. 
13S7 ;  a   Spence's   Bq.  Jar.  o03  ;  (ft)  Story's  Bq.  Jur.  §  i38(i. 

Atlmi'rlk  V.  Outran,  L.  K,  5  Ch. 
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o.."^.  Js!-      3.  By  the  atat.  20  &  21  Vict  c.  85,  a.  21,  and  21  &  22 

^  B  „^     Vict.  c.  108,  B,  8,  if  a  wife  is  deserted  by  her  husband,  ahe 

?M.  Mri'"'  '"'fty  obtain  an  order  of  protectioQ  of  her  property  agunst 

ft  iw?  *"**■  her  husband  and  his  creditors ;  and  by  s.  25  of  the  former 

Act,  if  she  is  judicially  separated,  she  is  to  be  considered 

as  a  femme  sole  as  regards  her  property;  and  in  case  of 

subsequent  cohabitation,  it  shall  be  held  to  her  separate 

use,  subject  to  any  agreement  (a).     3214. 

This  Act  is  retrospective,  extending  back  to  the  com- 
mencement of  the  desertion ;  so  that  a  will  made  by  the 
woman  after  desertion,  and  before  the  order  of  protection, 
operates  upon  property  acquired  by  ber  since  and  during 
the  whole  period  of  desertion  (b).  3S16. 
4.  Undo  [The  stat.  33  &  34  Vict.  c.  93  contains  various  enact- 

*3*viM.e.  ments  providing  that  the  wages  and  eamint^  of  married 
rtiii. 4S »«  women,  their  deposits  in  savings  bonks,  property  in  the 
funds,  in  joint  stock  companies,  aad  in  various  societies,  as 
well  as  properi>y  coming  to  them  after  marri^e,  and  policies 
of  assurance  effected  by  Uiem  or  by  their  husbands,  should 
belong  to  them  for  their  separate  use,  and  also  giving 
them  power  to  maintain  actions  in  respect  thereof.     But 
that  Act  is  now  repealed  except  as  to  acts  done  and  rights 
and  liabilities  accrued  thereunder,  before  the  date  of  the 
repeal,  by  section  22  of  the  stat  45  &  46  Vice  c.  75  ( Appen- 
ptopmtj  of  dix),  which  enacts  by  s.  2,  "Every  woman  who  marries  after 
moiTiod       the  commenceiqent  of  this  Act  shall  be  entitled  to  have 
Aot  to  b«      and  to  bold  as  her  separate  property  and  to  dispose  of  in 
uiAmmu   manner  aforesaid  all  real  and  personal  property  which 
shall  belong  to  her  at  the  time  of  marriage,  or  shall  be 
acquired   by    or  devolve   upon   her   after   marriage,  in- 
cluding any  wages,  earnings,  money,  and  property  gained 
or  acquired  by  her  in  any  employment,  trade,  or  occupa- 
tion, in  which  she  is  engaged,  or  which  she  carries  on 

(a)  See  iiipn,  par.  31Ht>— 3191.         L.  R.  2  Prob.  Il  M.  2T4. 
lb)  7»  (A«  Oai-ds  of  Ann  EUioU, 
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[separately  from  her  husband,  or  by  the  exercise  of  any  ^ 
literary,  artistic,  or  scientific  etilL"     3216. 

And  by  s.  5,  "  Every  woman  married  before  the  com-  ^ 
mencement  of  this  Act  shall  be  entitled  to  have  and  to  Jj 
hold  and  to  dispose  of  in  manner  aforesaid  as  ber  separate  ^ 
property  all  real  and  personal  property,  her  title  to  which,  h. 
whether  vested  or  contingent,  and  whether  in  possession, 
reversion,  or  remainder,  shall  accrue  after  the  commence- 
ment of  this  Act,  including  any  wages,  earnings,  money, 
and  property  so  gained  or  acquired  by  her  as  aforesaid." 
3217. 

By  a  G,  "  All  deposits  in  any  post  office  or  other  savings  ^ 
bank,  or  in  any  other  bank,  all  annuities  granted  by  the  ^ 
Commissioners  for  the  Reduction  of  the  National  Debt  or  " 
by  any  other  person,  and  all  sums  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  &nds 
transferable  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  or  of  any  other  bank,  which 
at  the  commencement  of  this  Act  are  standing  in  the 
sole  name  of  a  married  woman,  and  all  shares,  stock, 
debentures,  debenture  stock,  or  other  interests  of  or  in 
any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  of  or  in  any  industrial, 
provident,  friendly,  benefit,  building,  or  loan  society, 
wliicli  at  the  commencement  of  this  Act  are  stand- 
ing in  her  name,  shall  he  deemed,  unless  and  until 
the  contrary  be  shown,  to  be  the  separate  property  of 
such  married  woman-,  and  the  fact  that  any  such  deposit, 
annuity,  sum  forming  part  of  the  public  stocks  or  funds, 
or  of  any  other  stocks  or  funds  transferable  in  the  books 
of  the  Governor  and  Company  of  the  Bank  of  England 
or  of  any  other  bank,  share,  stock,  debenture,  debenture 
stock,  or  other  interest  as  aforesaid,  is  standing  in  the 
Bole  name  of  a  married  woman,  shall  be  sufficient  prim& 
facie  evidence  that  she  is  beneficially  entitled  thereto  for 
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li^.I'b.'  P*^'"  separate  use,  so  as  to  authorise  and  empower  her  to 
"  receive  or  tiaoBfer  the  same,  and  to  receive  the  dividends, 
interest,  and  protits  thereof,  without  the  concurrence  of 
her  husband,  and  to  indemnify  the  Poattnaster  Qeaeral, 
the  Commissioners  for  the  Reduction  of  the  National  Debt, 
the  Governor  and  Company  of  the  Bank  of  England,  tlie 
Governor  and  Company  of  the  Bank  of  Ireland,  and  all 
directors,  managers,  and  trustees  of  every  such  bank, 
corporation,  company,  public  body,  or  society  as  aforesaid, 
in  respect  thereof."  3S18. 
loKiDck  By  s.  7,  "All  sums  forming  part  of  the  public  stocks  or 
■n^^  funds,  or  of  any  other  stocks  or  funds  transferable  in  the 
■^^_  books  of  the  Bank  of  England  or  of  any  other  bank,  and 
all  such  deposits  and  annuities  respectively  as  are  men- 
tioned in  the  last  preceding  section,  and  all  shares,  stock, 
debentures,  debenture  stock,  and  other  interests  of  or  in 
any  such  corporation,  company,  public  body,  or  society, 
as  aforesaid,  which  after  the  commencement  of  this  Act 
shall  be  allotted  to  or  placed,  registered,  or  transferred  in 
or  into  or  made  to  stand  in  the  sole  name  of  any  married 
womim  shall  be  deemed,  unless  and  until  the  contrary  be 
shown,  to  be  her  separate  property,  in  respect  of  which  so 
far  as  any  liability  may  be  incident  thereto  her  separate 
estate  shall  alone  be  liable,  whether  the  same  shall  be  so 
expressed  in  the  document  whereby  her  title  to  the  same 
is  created  or  certified,  or  in  the  books  or  register  wherein 
her  title  is  entered  or  recorded,  or  not. 

"  Provided  always,  that  nothing  in  this  Act  shall  require 
or  authorise  any  corporation  or  joint  stock  company  to 
admit  any  married  woman  to  be  a  holder  of  any  shares 
or  stock  therein  to  which  any  liability  may  be  incident 
contrary  to  the  provisions  of  any  Act  of  Parliament, 
charter,  byelaw,  articles  of  association,  or  deed  of  settle- 
ment regulating  auch  corporation  or  company."  3219. 
tnMmsnti      By  s.  8,  "All  the  provisions  hereinbefore  contained  as 
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to  deposits  in  any  post  office  or  other  sarings  bank,  or  in  ^g'] 
ny  other  bank,  annuitiea  granted  by  the  CommiasionerB  ^^ 
)r  the  Reduction  of  tbe  National  Debt  or  by  any  other  ^^ 
erson,  sums  forming  part  of  the  public  stocks  or  funds,  otiwn 
r  of  any  other  stocks  or  funds  transferable  in  the  books 
F  tbe  Bank  of  Englaod  or  of  any  other  bank,  shares, 
bock,  debentures,  debenture  stock,  or  other  interests  of  or 
1  any  such  corporation,  company,  public  body,  or  society 
s  aforesaid  respectively,  which  at  the  commencement  of 
his  Act  shall  be  standing  in  the  sole  name  of  a  married 
raman,  or  which,  after  that  time,  shaU  be  allotted  to,  or 
ilaced,  r^;istered,  or  transferred  to  or  into,  or  made  to 
tand  in,  the  sole  name  of  a  married  woman,  shall  respec- 
ively  extend  and  apply,  so  far  as  relates  to  the  estate, 
ight,  title,  or  interest  of  the  married  woman,  to  any  of 
he  particulars  aforesaid  which,  at  the  commencement  of 
his  Act,  or  at  any  time  afterwards,  shall  be  standing  in, 
>r  shall  be  allotted  to,  placed,  registered,  or  transferred  to 
ir  into,  or  made  to  stand  in,  the  name  of  any  married 
voman  jointly  with  any  persons  or  person  other  than  her 
losband."     32S0. 

By  B.  9,  "It  shall  not  be  necessary  for  the  hnsband  of  ^^"^ 
iny  married  woman,  in  respect  of  her  interest,  to  join  in  ^^ 
;he  transfer  of  any  such  annuity  or  deposit  as  aforesaid,  ^^ 
)r  any  sum  forming  part  of  the  public  stocks  or  funds,  or 
>f  any  other  stocks  or  funds  transferable  as  aforesaid,  or 
uiy  share,  stock,  debenture,  debenture  stock,  or  other 
KneGt,  right,  claim,  or  other  interest  of  or  in  any  such 
»rporation,  company,  public  body,  or  society  as  aforesaid, 
which  is  now  or  shall  at  any  time  hereafter  be  standing 
n  the  sole  name  of  any  married  woman,  or  in  tlio  joint 
lames  of  such  married  woman  and  any  other  person  or 
petBons  not  being  her  husband."    3221. 

By  8. 10,  "If  any  investment  in  any  such  deposit  or  an-  Fmu 
anity  aa  aforesaid,  or  in  any  of  tbe  public  stocks  or  fiinds,  ^"' 
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'cii.'s.'il^'s!'  [**'' '"  "^y  other  stocks  or  funds  transferable  as  aforestud, 
or  in  any  share,  stock,  debenture,  or  debenture  stock  of 
any  corporation,  company,  or  public  body,  municipal, 
commercial,  or  otherwise,  or  in  any  share,  debenture, 
benefit,  right,  or  claim  whatsoever  in,  to,  or  upon  the 
fiinds  of  any  industrial,  provident,  friendly,  benefit,  build- 
ing, or  loan  society,  shall  have  been  made  by  a  married 
woman  by  means  of  moneys  of  her  husband,  without  bis 
consent,  the  Court  may,  upon  an  application  under  sec- 
tion seventeen  of  this  Act,  order  such  investment,  and  the 
dividends  thereof,  or  any  part  thereof,  to  be  transferred 
and  paid  respectively  to  the  husband;  and  nothing  in  this 
Act  contained  shall  give  validity  as  against  creditors  of 
the  husband  to  any  gift,  by  a  husband  to  his  wife,  of  any 
property,  which,  after  such  gift,  shall  continue  to  be  in 
the  order  and  disposition  or  reputed  ownership  of  the 
husband,  or  to  any  deposit  or  other  investment  of  moneys 
of  the  husband  made  by  or  in  the  name  of  his  wife  in 
fraud  of  his  creditors ;  but  any  moneys  so  deposited  or 
invested  may  be  followed  as  if  this  Act  had  not  passed." 
3222. 
J^^^T-  Bya  11,  "A  married  womanmay  by  virtue  of  the  power 
J^^^J^  of  making  contracts  hereinbefore  contained  effect  a  policy 
rf «Mt^  upon  her  own  life  or  the  life  of  her  husband  for  her  sepa- 
"  "  rate  use;  and  the  same  and  all  benefit  thereof  shall  enure 
accordingly. 

"  A  policy  of  assurance  effected  by  any  man  on  his  own 
life,  and  expressed  to  be  for  the  benefit  of  his  wife,  or  of 
his  children,  or  of  his  wife  and  children,  or  any  of  them, 
or  by  any  woman  on  her  own  life,  and  expressed  to  be  for 
the  benefit  of  her  husband,  or  of  her  children,  or  of  her 
husband  and  children,  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  named,  and  the  moneys 
payable  under  any  such  policy  shall  not,  so  long  as  any 
object  of  the  trust  remains  unperformed,  form  part  of  the 
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[estate  of  the  insured,  or  be  subject  to  his  or  her  debts :  ^;"-^;^' 
Provided,  that  if  it  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  iotent  bo  defraud 
the  creditors  of  the  insured,  they  shall  be  entitled  to  re- 
ceive, out  of  the  moneys  payable  under  the  policy,  a  sum 
equal  to  the  premiums  so  paid.  The  insured  may  by  the 
policy,  or  by  any  memorandum  under  his  or  her  hand, 
appoint  a  trustee  or  trustees  of  the  moneys  payable  under 
the  policy,  and  from  time  to  time  appoint  a  new  trustee 
or  new  trustees  thereof,  and  may  make  provision  for  the 
appointment  of  anew  trustee  or  new  trustees  thereof,  and 
for  the  investment  of  the  moneys  payable  under  any  such 
policy.  In  default  of  any  such  appointment  of  a,  trustee, 
such  policy,  immediately  on  its  being  effected,  shall  vest 
in  the  injured  and  his  or  her  legal  personal  representatives, 
in  trust  for  the  purposes  aforesaid.  If,  at  the  time  of  the 
death  of  the  insured,  or  at  any  time  afterwards,  there 
shall  be  no  trustee,  or  it  shall  be  expedient  to  appoint  a 
new  trustee  or  new  trustees,  a  trustee  or  trustees  or  a  new 
trustee  or  new  trustees  may  be  appointed  by  any  Court 
having  jurisdiction  under  the  provisions  of  the  Trustee  »sAi*vi<rt. 
Act,  1850,  or  the  Acts  amending  and  extending  the  saiue. 
The  receipt  of  a  trustee  or  trustees  duly  appointed,  or,  in 
default  of  any  such  appointment,  or  in  default  of  notice 
to  the  insurance  office,  the  receipt  of  the  legal  personal 
representative  of  the  insured  shall  be  a  discharge  to  the 
office  for  the  sum  secured  by  the  policy,  or  for  the  value 
thereof,  in  whole  or  in  part."     3233. 

By  s.  12,  "Every  woman,  whether  married  before  or  Bunsdis 
after  this  Act,  shall  have  in  her  own  name  against  all  * 
persons  whomsoever,   including  her  husband,  the  same  ^^ 
civil  remedies,  and  also  (subject,  as  regards  her  husband,  p"*!™^'- 
to  the  proviso  hereinafter  contained)  the  same  remedies 
and  redress  by  way  of  criminal  proceediogs,  for  the  pro- 
tection and  security  of  her  own  separate  property,  aa  if 
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^ii'^'J'i'  [such  property  belonged  to  her  as  a  femme  sole,  but,  except 
"     ~      aa  aforesaid,  no  husb&nd  or  wife  shall  be  entitled  to  sue 
the  other  for  a  tort.     In  any  indictment  or  other  pro- 
ceeding under  this  section  it  shall  be  sufficient  to  allege 
such  property  to  be  her  property ;  and  in  any  proceeding 
under  this  section  a  husband  or  wife  shall  be  competent 
to  give  evidence  against  each  other,  any  statute  or  rule  of 
law  to  the  contrary  notwithstanding :  Provided  always, 
that  no  criminal  proceeding  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while  they  are 
living  together,  as  to  or  concerning  any  property  claimed 
by  her,  nor  while  tliey  are  living  apart,  as  to  or  concern- 
ing any  act  done  by  the  husband  while  they  were  living 
together,  concerning  property  claimed  by  the  wife,  unless 
such  property  shall  have  been  wrongfully  taken  by  the 
husband  when  leaving  or  deserting,  or  about  to  leave  or 
desert,  his  wifa"    The  provision  empowering  a  husband 
or  wife  to  give  evidence  against  each  other,  and  the  con- 
cluding proviso  of  this  section  are  entirely  new,  and  have 
no  counterpart  in  the  provisions  of   the  repealed   Act. 
3224. 
Qdortionn         Also  by  s.  18,  provision  is  made  for  the  settlement  of 
hiwiMii  wd  questions  between  husband  and  wife  as  to  the  title  to  or 
pj^j'^Jj'   possession  of  property,  in  a  summary  way,  on  the  appli- 
llliir™")'.    cation  of  either  party,  or  of  the  bank,  corporation,  com- 
pany, or  society  to  which  the  property  in  dispute  belongs. 
3226. 
i,egj  pa..        And  by  a  23,  it  is  enacted  that  "  For  the  purposes  of 
Unilu^  this  Act  the  legal  personal  representative  of  any  married 
womu.       woman  shall  in  respect  of  her  separate  estate  have  Uie 
same  rights  and  liabilities  and  bo  subject  to  the  same 
jurisdiction  as  she  would  be  if  she  were  living."     3226. 
Propertr  The   word   "property"  in  stat.   45   &  46  VicL  c  75 

includes  a  thing  in  action  (a).]     3227. 

(a)  See  a.  S4  of  the  Act  in  Appendix. 
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II.  As  to  the  wife's  power  of  disposmg  of  her  separate  ^^'jj"'.'' 
estate,  all  pre-Quptial  agreementa  for  securing  to  the  wife  "~^i,,.,~ 
separate  personal  property,  will  confer  on  her,  in  equity,  gj™^^ 
unless  the  contrary  be  expressly  stipulated  or  implied,  the  J^^?" 
same  power  of  disposing  of  such  separate  property,  by  will  ^^  |J^ 
or  otherwise,  as  an  unmarried  woman  would  have  (a).  J^^^J^ 


With  respect  to  her  power  of  disposing  of  her  separate  "to™  it  i 
property,  where  no  trustee  is  interposed,  and  it  rests  Jp^ 
merely  on  a  post-nuptial  agreement  of  the  husband,  if  the  ^™" 
property  consists  of  personalty  or  an  estate  for  life  in  real  '""'■^ 
property,  her  disposal  thereof  can  affect  her  husband's 
rights  alone ;  aad  therefore  Ms  assent  is  conclusive  upon 
him.  And  if  real  property  is  settled  upon  her  in  fee 
in  trust  for  her  separate  use,  without  any  special  power 
of  appointment,  she  may  dispose  of  or  charge  the  rents 
and  profits  accruing  during  her  Ufe.  But  it  was  formerly 
held  that  she  could  only  dispose  of  the  inheritance  by  the 
ordinary  means  by  which  married  women  di^)ose  of  their 
real  property  ;  because,  in  r^ard  to  real  estate,  her  own 
heirs  are  or  may  be  affected  in  their  interest  by  deticent  (i). 
Sepamte  use,  however,  has  a  meauing  as  attached  to 
corpus  or  capital  as  well  as  when  attached  to  income.  As 
regards  corpus  or  capital,  it  gives  her  the  same  power  of 
alienation  over  it  as  if  she  were  a  single  woman.  And 
if  she  has  an  estate  tail  tu  her  separate  use,  though 
she  be  rcstnuoed  from  alienation  of  the  rents  and  profits, 
she  may,  with  the  concurrence  of  her  husband,  even  after 
his  bankruptcy,  bar  the  entail,  and  thereby  preclude  him 
and  his  trustee  in  bankruptcy  from  any  estate  by  the 
curtesy  (c).    3228. 

And  where  an  estate  of  inheritance  was  given  her  by  a  whm  i 

(a)  Slorj'B  Hq-  Juf-  $  l!i90  ;  ^  remarlu    of    V.-C.  Kimtrrilei/.  in 

SpcnM'B  Eq.  Jut.  506,  507,  Moore  t.  Morri;  4  Drewrj  37— 8. 

(i)   StoTj'i  Eq.  Jwr.   §  1S91  ;  2  (r)  Coo/ier  r.  Jdaedtaalil,  h.  R. 

Spence'B  Bq.  Jut.  501,  513  ;  and  see  7  Uh.  D.  (Ap.)  SStJ. 
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H'JVi!'  tl'ird  pereon,  daring  the  coverture,  or  as  it  seems,  before 

•n.  hT'"  e<iverture,  for  her  !ieparat«  use,  it  was  formerly  held  that 

i^*^*  "^"^  could  not  dispoiie  of  it,  except  by  those  means  (that  is 

'•'^lun*    W  ^  deed   duly   acknowledged   under  Uie   Fines   and 

Recoveries  Act)  or  under  a  power:  but  if  sudi  a  power 

was  expressly  given  her,  she  might  dispose  of  the  estate, 

even  though  there  were  no  trustees  interposed  to  protect 

the  execution  of  the  power  (a).    3330. 

It  has  been  subsetjuently  held,  however,  that  she,  like 
a  femioe  sole,  by  virtue  of  her  ownership,  may,  by  deed  «r 
will,  dispose  of  an  estate  of  isberitance  or  of  personalty 
settled  to  her  separate  use,  even  though  a  special  power 
of  appointment  be  given  her  (b).    3331. 

Where  personal  property,  whether  in   possesion  or 

reversion,  or  a  life  interest  in  real  property,  is  given  by  a 

third  person,  for  the  separate  use  of  a  married  woouui,  she 

has,  in  effect,  a  full  power  to  dispose  of  it,  unless,  from  the 

words  ofthe  gift,  it  appears,  beyond  a  reasonable  doubt,  to 

have  been  the  intention  of  the  giver  that  this  absolute 

power  should  not  exist  (e).    3332, 

„r«  ft  But  where  trustees  hold  personal  property  in  trust  for 

muhu   a  married  woman  absolutely,  and  to  apply  the  income  for 

tnniot   her  separate  use  for  life,  she  has  a  life  interest  and  a  re- 

■ZjJ^  *   version ;  and  she  had  the  power  of  disposition  of  her  life 

interest  duiing  coverture,  but  no  power  of  disposing  ot 

the  reversion  until  she  was  discovert  (d).    92S&. 

.  BMrio-      III.  Real  property,  whether  iu  fee  or  for  life,  and  per- 

jiiuini     Honal  property  may  be  given  or  settled  to  the  separate  use 

■■  of  a  womao,  though  unmarried  at  the  time  when  the  gift 

{«)Story'«Eq.Jur.§13SH,1392;  (r)  See  Story's  Eq,  Jnr.  §  1393, 

2  S|iencv'>iK<|.  .lur.  5(>4.  a<iT;  i/ar-  1394;   2  Spunce'a  Eq.    Jar.    Fil8  ; 

ru  V.  ,V«tt.  H  Be«v.l69;ie.*iBCTW  Lerhm>-rr  T.  BrMherUge.32B^v. 

T.  Srothrridgr.  32  Beav.  353.  353. 

(J)  Taylory.  Mradt.  34  I..  J.  Ch.  (rf)  Haneh'tU.  Brittcr,  22J>eaT. 

303  ;   Pride  v.  Bubb,  L.  B.  7  Cb.  196 ;  bat  this  \b  modilied  by  Btat.  tj 

Ap.  Cf  1  Bithop  T.  Wall,  l~  B.  3  Cb.  k.  4i;  Vict.  c.  RS,  in  Appeitdli. 
JD.  m. 
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effect,  and  the  gift  may  be  accom-  ^^"J"' 
on  of  alienation  or  anticipation.   But 

a  mere  prohibition  of  alienation  or 

suspended  whilst  and  as  often  as  a 
for,  the  separate  estate  of  course  only 
re,  and  the  prohibition  of  alienation 
:clu3ively  annexed  to  the  separate 
1  prohibition,  without  a  clause  of 
aa  against  an  unmarried  woman,  and 
rried  woman  if  the  gift  ie  not  for  her 
it  is  void  as  against  a  man  (a).  So 
t  anticipation,  uDaccompanied  by  a 
;icipation,  annexed  to  a  gift  to  the 
ale  for  life,  does  not  prevent  her  fi-om 

interest,  or  converting  all  the  pro- 
iolute  use,  before  she  is  married,  or 
covert  (6).  And  if  the  property  con- 
ley  to  be  invested  in  the  purchase  of 
ititled  before  her  marriage  to  have 
ler  at  once,  without  having  it  laid 

appointed  to  the  separate  use  of  a 
traint  on  anticipation,  and  she  was 
f  the  creation  of  the  power,  the  ap- 
)od,  but  the  restraint  on  anticipation 
itrary  to  the  rule  against  perpetui- 


511,  52U  JVvKl',  L.  l;.  17  Eq.  41)9. 

1382  a,  (A)  Broum  v.  Poeock,  2  Russ.  H 

te,  794  ;  My.  210,  ovcmilinR  the  decision  of 

t,  473;  2  «ir  J.  Uaeh,  2  My.  k.  K.   189  ; 

lar/riM  V.  Wright  v.  Wright,  3  Johns,  k  Hem. 

V.  Arm-  H47. 

Ur.  377;  (c)  H'.«^«i(a("«  v.  Ku.lhT.2  Runs. 

138  ;  1  k  My.  197. 

Ih-iwiit,  id)  Ih  n  Ttague't  Hetth-uifHt,  L. 

bright,  2  R.  10  Eq.  ?l^i  \  In  re  Cvnyngliame  l 

V  JiUU't  SetaemcM,  U  B.  11  £q.324. 
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^>-  The  words  "  independent  of  her  husbaod  "  mean  no  mora 
—  than  that  equity  will  not  permit  the  marital  power  of 
the  husband  to  be  ueed  ia  contravention  of  the  enjoy- 
ment of  the  property  according  to  the  terms  of  the  gift. 
If  there  is  no  restrunt  on  alienation  of  the  separate  eHtate, 
she  has  an  alienable  estate;  and  though  it  is  legally  en- 
joyable independent  of  her  husband  in  the  sense  above 
mentioned,  yet  it  is  virtually  liable  to  be  destroyed  by  the 
induenue  and  control  of  the  husband,  in  inducing  the  wife 
to  exercise  the  power  of  aUenation  thus  incident  to  her 
separate  estate.  But  if  the  limitation  of  a  separate  estate 
is  accompanied  with  a  prohibition  of  aUenation  or  antici- 
pation, she  has  an  inalienable  estate  during  the  coverture 
existing  at  the  time  when  the  gift  was  made,  or,  if  she 
was  then  discovert,  during  the  coverture  following  the 
gift ;  and  if  the  words  are  general  and  unrestricted  to  any 
particular  coverture,duriiig  every  subsequentcoverture  (a). 
Also  the  fetter  of  restraint  on  anticipation  or  alieoatton 
applies  to  a  bequest  <rf  a  sum  of  money  or  its  equivalent 
as  much  as  to  real  estate  or  a  fund  producing  income  (6). 
3836. 

Where  a  sum  of  money  was  vested  in  trustees,  upon 
trust  to  pay  the  income  to  such  persons  as  a  married 
womau  should  appoint,  hut  not  so  as  to  dispose  of  the 
same  iu  the  way  of  anticipation,  and  in  default  of  such 
appointment  into  her  own  hands,  for  her  own  separate 
use,  notwithstanding  her  coverture,  independent  of  her 
husliand  (naming  him),  etc,,  the  allusion  to  her  present 
husband  did  not  restrict  tbe  generality  of  the  Gist  part  of 
the  piwision,  so  as  to  confine  the  restraint  on  anticipation 
to  the  existing  coverture  (c).    But  in  the  case  of  a  devise 

(a)  2  Spence'B  Eq.  Jur.  G21 ;  7W-  Jnwi  v.  Salli-r.  2  Rusa.  t  Uy.  208. 

h-lt  T.  Armttrang,  1  Beav.  1 ;  4  My.  (S)  In  re  CnmgUon't  Timttt.  L. 

&  Cr,  337:  Baggett  r.  Mrur.  I  ColL  R.  8  Ch.  D.  4B0. 

13W  :  1  Phil.  62T  ;  Oar*  y.Jargv/i,  (b)  In  re  Qafee't  SrttUmetU,  1 

I  BeaT.36 ;  DUmr. IHxim, lb.  40;  Mac.  k  QonL  611. 
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r  bequest  to  a  married  voman,  independent  of  her  bus-  ^^  ^ 
and  (naming  him),  for  her  separate  use,  or  for  her  aepa- 
tie  use  independent  of  him,  the  limitation  to  her  sepa- 
ite  use  is  restricted  to  her  present  coverture  (a).  3237. 
Restrictions  against  alienation  or  anticipation  will  not 
e  inferred  from  any  ambiguous  expressions.  They  must 
ither  be  contained  in  express  words,  or  be  deducible  by 
lain  implicotioa  (&).  Hence  the  mere  circumstance  of 
be  interest  being  directed  to  be  paid  from  time  to  time 
riU  not  prevent  the  wife  from  making  a  sweeping  sppoint- 
oent  at  once  (c).  And  a  woman  is  not  reetrained  fcom 
he  power  of  alienating  her  life  interest,  because  it  is  given 
o  her  sole  and  separate  use,  and  is  to  be  paid  into  her  own 
iroper  hands  and  upon  her  receipt  alone;  such  expressions 
>eing  intended  only  to  exclude  the  marital  claims  of  any 
ireseut  or  after-taken  husband,  and  not  to  control  that 
"^bt  of  diaposition  wbicb  is  incident  to  property  (it).  But 
t  has  been  held  on  appeal,  that  where  a  testator  gives 
property  upon  trust  to  pay  the  rents,  etc.,  unto  such  per- 
ton  or  persons,  for  such  intents  uid  purposes,  and  in  such 
ouiner  as  a  married  woman  by  any  writing  or  writings 
under  her  hand,  when  and  as  the  same  shall  become  due, 
but  not  by  way  of  assignment,  charge,  or  other  anticipa- 
tion thereof,  shall,  notwithstanding  her  present  or  any 
fntiire  coverture,  direct  or  appoint,  and  in  default  of  any 
sach  direction  (v  appointment,  or,  so  far  as  the  same,  if 
incomplete,  shall  not  extend,  into  her  proper  hands,  for 
her  sole  and  separate  use,  etc.,  for  which  purpose  her  re- 
ceipts in  writing  shall,  notwithstanding  any  such  coverture 
be  good  discbarges;  there  the  restrictive  clause  "but  not 
by  way  of  assignment,  charge,  or  other  anticipation  tbere- 

(fl)  Moon:  V.  MiirrU,  t  Drewry  Wilis,   2Dd  ed.  21  ;   ood  remarks 

a.  of   V.>C.   Suidertleg,  in  Jfiwre  v. 

(8}  See  2  Spence'e  Kq.  Jar.  512,  MnrrU,  i  Drewry  37. 
^2 ;  2  Jarta.  Willi.  2nd  ed.  21.  (^)  1  Sngd.  Pow.  210  ;  2  Jum. 

(f)  I  Bogd.   Fow.  207;  2  Jarm.  Wills,  2nd  ed.  21. 
VOt.  IL  0  0 
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oi.'a!'7f.!'  *^^>"  extends  to  the  whole  gift,  and  applies  as  well  to  any 
disposition  made  as  incidental  to  the  separate  estate  which 
she  is  to  take  in  default  of  appointment,  B»  to  any  ap- 
pointment made  in  execution  of  the  power.  For  she  is  not 
allowed  to  direct  the  payment  or  application  of  the  rents, 
etc.,  by  way  of  assignment,  charge,  or  other  anticipation  ; 
and  therefore  she  could  not  make  any  disposition,  as  inci- 
dental to  her  separate  estate,  to  take  effect  as  an  assign- 
ment, charge,  or  other  anticipation,  because  that  would 
operate  as  a  direction  (a).  And  where  trustees  are  directed 
to  receive  the  income  of  settled  property,  when  and  as 
oflen  as  the  same  shall  become  due,  and  to  pay  the  same 
to  her  or  to  such  persons  as  she  shall  appoint,  or  to  permit 
her  to  receive  it  for  her  separate  use,  so  and  in  such 
manner  that  her  receipts  alone,  or  the  receipts  of  any  per- 
son to  whom  she  may  appoint  the  income  after  it  shall 
become  due,  shall  be  a  valid  discharge,  the  femme  is  re- 
stnuned  from  anticipating  the  income  (b).    3238. 

[The  restraint  on  anticipation  cannot  be  evaded  by  any 
device  whatever.  Formerly  a  Court  had  no  power  to  release 
the  property  of  a  married  woman  from  the  effects  of  such  a 
restraint,  even  where  she  fraudulently  concealed  its  exist- 
ence and  joined  in  a  mortgage  of  her  separate  estate,  or  even 
with  her  consent,  and  for  her  manifest  advantage,  as  in 
thecaseofagifttoherofalegacyofconsiderableamounton 
condition  that  she  convey  away  separate  property  of  small 
value(c).  But  with  respect  tojudgments  or  orders  madeafler 
the  31st  of  December,  1881,  the  law  is  now  altered.  For  it  is 
st*t.«4«  enacted  by  stat.  44  &  45  Vict,  c  41,  s.  39 (Appendix),  that 
T^bmnj-  "  notwithstanding  that  a  married  woman  is  restrained  from 
u^ukd   anticipation,  the  Court  may,  if  it  thinks  fit,  where  it  appears  • 

(atJIrauiiv .Bum ford,}  riii1.fi29,  ovLiTiiliii({l.heileciHioii  of  llic Court 

rerersmg  ileHgi.m  of  V.-C.  A'..  I!  I«lriw  ;  2Sm.  iiGif.  nr.r,~(i,WH>— 3, 
Sim.  127.  (f)  UnbinMH  v.  Wkerlter-igit.  21 

(ft)  Field  y.  Erani,  IS  Sim.  976  ;  B«iT.  2Ui  (1  D.  M.  &  0.  536  ;  .Sfa«- 

Bakrrv.Bradlry,  7  1>.  M.  J:G.S»T.  Uy  v.  Stniilry,  U  K.  7  Ch.  1).  589, 
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[to  the  Court  to  be  for  her  beneSt,  by  judgment  or  order.with  ^;"-^'^' 
her  consent,  bind  her  interest  in  any  property."    3339.    p^,^ 

Existing  and  future  settlements,  and  restrictionfl*'*' '**"■ 
against  anticipation,  are  expressly  provided  for  by  stat. 
45  &  46  Vict  c.  75  (Appendix),  which  enacts  by  s.  19, 
"  Nothing  in  this  Act  contained  shall  interfere  with  or 
affect  any  settlement  or  agreement  for  a  settlement  made 
or  to  be  made,  whether  before  or  after  marriage,  respect- 
ing the  property  of  any  married  woman,  or  shall  interfere 
with  or  render  inoperative  any  restriction  against  antici- 
pation at  present  attached  or  to  be  hereafter  attached  to 
the  enjoyment  of  any  property  or  income  by  a  woman 
under  any  settlement,  agreement  for  a  settlement,  will,  or 
other  instrument ;  but  no  restriction  against  anticipation 
contained  in  any  settlement  or  agreement  for  a  settlement 
of  a  woman's  own  property  to  be  made  or  entered  into  by 
herself  shall  have  any  validity  against  debts  contracted  by 
her  before  marri^e,  and  no  settlement  or  agreement  for 
a  settlement  shall  have  any  greater  force  or  validity 
against  creditors  of  such  woman  than  a  like  settlement  or 
agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  a^inst  his  creditors."]     3S39ii. 

A  direction  to  settle  an  estate  upon  a  woman  for  life, 
without  power  of  anticipation,  implies  that  such  life  estate 
is  not  to  be  without  impeachment  of  waste  (a).      3239b. 

IV.  Where  the  wife  bestows  her  separate  property  upon  iv.  Quta  to 

,    „  „  „       .  .  ,  .        ttwhurfand 

her  husband,  Courts  of  £quity  examine  the  transaction  brUiewUa. 
with  an  anxious  dread  of  undue  marital  influence ;  and 
if  they  ai-e  required  to  give  sanction  or  effect  to  it,  they 
will  examine  the  wife  in  Court,  and  adopt  other  precau- 
tiouh  to  ascertain  her  unbiassed  wishes  (6).    3S40. 

Where,  however,  the  husband,  with  the  consent  of  the  Hmiiuni'i 

'  '  '  receipt ..( 

wife,  is  in  the  habit  of  receiving  the  income  of  her  separate  *•"  '"o"™- 

(a)  CIiM  T.  <3iw,  L.  B.  7  Cb.  Ap.  (i)  Story's  Bq.  Jnr.  $  1396;  3 

433.  apence'B  Eq.  Jur.  614. 

oo2 
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Ch  's 'b'g''  ^b^^>  i^  i^  reg&rded  as  showing  her  voluntary  choice  thus 

to  dispose  of  it  for  the  benefit  of  the  &inily  (a).    3241. 

Separftte  money  of  the  wife,  paid  to  the  husband  or 
placed  to  his  accouot  by  her  authority  or  with  her  concor- 
rence,  cannot  be  recalled,  whether  it  exists  unapplied  and 
capable  of  being  earmarked,  or  not  (b).     And  the  income 
of  separate  estate,  where  the  wife  is  of  unsound  mind,  is 
payable  to  the  husband  for  her  support,  if  he  is  unable  to 
maintain  her  (c).    But,  upon  principle,  it  clearly  ought  to 
be  held  to  be  payable  to  him,  even  if  he  is  able  to  maintain 
her.     The  opposite  doctrine  is  simply  monstrous.   3J34S. 
h™SSd*ta       ^-  Where  a  married  woman  is  possessed  of  money  arising 
^^lliis       from  personal  property  settled  to  her  separate  use,  she  may 
m^'      disposeofiteither  by  deedor  by  will;  but  if  she  makes  no 
psadHiU;  of  disposition  of  it,  it  will,on  her  decease,  belong  to  her  husband 
in  his  marital  right,  without  taking  out  administratitm  (d). 
And  where  it  is  stipulated  in  marrisge  articles,  that  the  in- 
tended wife's  property  shall  be  for  her  separate  use  to  all  in- 
tents and  purposes  as  if  she  were  sole  and  unmarried ;  in  such 
case,  on  her  death  without  issue,  and  without  having  made 
any  appointment  of  the  property,  the  husband  is  entitled  to 
it  as  her  administnitor,  and  not  her  next  of  kin  («).  3243. 
vi.LUbiiitT      VI.  [According  to  the  law  in  cases  unaffected  by  the 
f^f-         Stat.  45  &  46  Vict.  c.  75  (Appendix),  a  manied  woman, 
except]  uaA&r  the  stftt  20  &  21  Vict,  c  85,  s.  S6  (/),  which 
relates  to  women  judicially  separated,  cannot  raider  her- 
self or  h^  property  liable  at  law,  for  any  contract,  debt,  or 
diarge  created  by  her  during  the  coverture,  not  even  for 
necessaries.    But  a  married  woman  having  separate  estate 
(except  so  far  as  she  is  restrained  from  anticipation),  being 
(a)  ewry'a  Eq.  Jur.  §  13»6  ;  see  (_dy  MaUmy  v.  Xemmdy,  10  Sim. 

2  Spence's  Eq.  Jut.  514  ;  1  Lead.      251 ;  see  otso  'Jiigtuaa  v.  Hapkiiu, 
CsB.  Eq.  2nded.  411.  1  M.  Ji  Gr.  3H9 ;   6  ticott,  N.  B. 

(A)  <Man  V.  BMk'ta,  1  Mac  &      1K4. 
Gonl.  603  ;  Sardner  v.  Qardner,  1  («)  Prnudley  v.  Fieldtr,  2  My.  Jc 

Oif.  136.  (L  67. 

(c)  2  Spenotfa  Eq.  Jur.  626.  (/)  See  sapr*,  pir.  3186, 
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considered  in  equity  as  a  femme  sole,  as  regards  the  sepa-  ^^'^  „^'r,|' 
rate  estate,  with  respect  to  the  capacity  of  enjoying  it, 
she  is  likewise  conaidered  as  a  femme  sole,  with  respect  to 
the  capacity  of  charging  the  estate  with  dehts  or  engage- 
ments. No  personal  decree,  however,  can  be  made  against 
her :  the  Court  can  only  affect  her  separate  estate  in  the 
hands  of  her  trustees :  she  cannot  bind  her  person  at  all, 
or  her  property  generally,  but  only  her  separate  property, 
on  which  no  restraint  on  anticipation  has  been  imposed(a). 
And  in  order  that  a  creditor  may  obtain  payment  out  of 
her  personal  estate,  he  must  join  as  defendants  her  hus- 
band and  the  trustees  of  her  settlement  (b).  Her  separate 
property  will  be  held  liable  for  all  debts,  charges,  and  in- 
cumbrances which  she  expressly  charges,  or  which,  judging 
from  the  nature  thereof,  it  may  be  fairly  inferred  that  she 
intended,  or  which  she  ought  to  be  deemed  to  have  intend- 
ed, to  charge  on  her  separate  estate,  and  for  her  breaches  of 
trust,  except  so  far  as  she  is  prevented  by  being  refltrained 
from  anticipation  (c).  And  if  an  obligation  is  binding  on 
her  separate  estate,  it  extends  not  only  to  that  which  she  has 
at  the  time  of  the  contract,  but  to  that  which  she  may  in 
any  way  acquire,  and  may  have  at  the  time  the  judf^ent  is 
recovered  (d).  And  hence,  if  she  gives  a  promissory  note, 
or  an  acceptance,  or  a  bond  to  pay  her  own  debt,  or  if  she 
joins  in  a  bond  with  her  husband  to  pay  liis  debts,  with- 
out reference  to  her  separate  estate,  it  will  be  intended  as 
on  application  pro  tanto  of  her  separate  estate ;  because 

(a)  story's  Eq.  Jnr.  §  1397,  and  Gallagher,  3  D.  V.  A:  J.  4»4  ;  In  rr 
note,  and  HOO,  note;  2  Spence's  Z*-rf*  Banftifly  tl>„  I^  R.  3  Eq.  7M1: 
Eq.  Jur.  32+,  325,  504,  51&— 518  ;  Pkard  v.  Iliiie.  I-  R  5  Ch.  Ap,  274 ; 
see  remarks  of  KinderiUy,  V.-C,  in  McHenry  v,  Darie',  UR.lDEq.  NN; 
Vavyhart-^.  Vaiidt'ritegen,2  Diewrj  Loadon  Charteivd Bank  of  Atutra- 
\Ti—\%i  i  Blatch/urd  v.  Wi'otley,  2  lia  v.  I.empriire.  L.  R.  4  1',  C,  572  ; 
Dt,  &  Sm,  2W.  Mayd  i.  Field.  I..  R.  3  Ch.  U.  687, 

(i)  AtwiHid  V.  Chicheiter,  L.  R.  (d)  Johnton  t,  Oallagher.A  D.  F. 
3  Q.  B.  D.  (Ap.)  722.  &  J.  494  ;  Pike  v.  FiUgibbna.  h. 

(c)  aire  V.  Carew,  1  Johns.  &  B.  14Ch.  D.8S7;  Flener  ^.  BxtUr, 
Hem.   199.     And  see  Johiuoa  t.      L.  K.  16  Ch.  D.  66B. 
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^h's'b^'s''  ^^^  security  must  have  been  executed  with  the  intentioii 
~~    ~      '  that  it  should  operate  in  some  way,  and  it  can  have  no 
operation  except  as  against  her  separate  estate.    And  if 
she  employs  a  lawyer  upon  her  own  responsibility,  or  an 
agent  to  raise  money  on  the  credit  of  her  name,  her  sepa- 
rate estate  will  be  liable,  from  the  nature  of  the  engage- 
ment.    But  It  would  seem  that  her  separate  estate  would 
not  be  liable  for  debts  of  an  ordinary  character,  for  whidi 
she  gives  no  security,  unless,  at  least,  she  is  divorced  or 
Judicially  separated.     Before  the  creditor  has  established 
his  right  agunst  the  separate  estate  he  cannot  restrain  the 
married  woman  from  dealing  with  it  any  more  than  he  can 
restrain  a  man  from  dealing  with  his  property  before  he 
has  obtained  a  judgment  or  a  charge  upon  it  (a).    And  in 
no  case  would  the  Ck>urt  charge  the  corpus  of  the  separate 
estate  in  respect  of  her  general  obligations  (b).    3344. 
vStftTs**      lB\ik  the  liability  of  married  women  with  respe<A  to 
wHlJS?*'*^  their  separate  property  is  greatly  extended  by  stat  *5  i" 
5^^^.     46  Vict.  c.  75  (Appendix),  which,  after  providing  that  a 
married  woman  shall,  in  accordance  with  its  provisions, 
be  capable  of  holding  any  real   and  personal  property, 
as   her  separate  property  as  if  she  were  a  femme  sole, 
without  the  intervention  of  any  trustee,  enacts  by  b.  1, 
"  (2)  A  married  woman  shall  be  capable  of  entering  into 
and  rendering  herself  liable  in  respect  of  and  to  the  ex- 
tent of  her  separate  property  on  any  contract,  and  of  suing 
and  being  sued,  either  in  contract  or  in  tort,  or  otherwise, 
in  all  respects  as  if  she  were  a  femme  sole,  and  her  husband 
need  not  be  joined  with  her  as  plaintiff  or  defendant,  or 
be  made  a  party  to  any  action  or  other  legal  proceeding 
brought  by  or  taken  against  her ;  and  any  damages  orco^ 
(a)  Bobinion  v.  IHcHrring,  L.  E       Davirt.  L.  R,  10  Eq.  W  i  i--*** 
16  Ch.  D.  (Ap.)  r.60.  Cliartemd  Bank   of  A-"tnil^  '■ 

(ft)    Kcc  Story's  Eq.  Jur.  §  1381       LemprUire,  \..Vi.i  V.  (J.  r.Tii  X*i™' 
— UUl,  and  notes ;  2  Spence'e  Eq.      v.  Jrnkiiu.  L.  B.  6  Cb.  U  K»- 
Jur.  S15,5l6,  and  notes;  J/i^fle  wry  T. 
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recovered  by  her  in  any  auch  action  or  proceeding  shall  be  ^a.'IeT'sV 
her  separate  property;  and  any  damages  or  costa  recovered 
against  her  in  any  such  action  or  proceeding  sliall  be  pay- 
able out  of  her  separate  property,  and  not  otherwise.  (3) 
Every  contract  entered  into  by  a  married  woman  shall  be 
deemed  to  be  a  contract  entered  into  by  her  with  respect 
to  and  to  bind  her  separate  property  unless  the  contrary 
be  shown.  (4)  Every  contract  entered  into  by  a  married 
woman  with  respect  to  and  to  bind  her  separate  property 
shall  bind  not  only  the  separate  property  which  she  is 
possessed  of  or  entitled  to  at  the  date  of  the  contract, 
but  also  all  separate  property  which  she  may  thereafter 
acquire.  (5)  Every  married  woman  carrying  on  a  trade 
separately  from  her  husband  shall,  in  respect  of  her  sepa- 
rate property,  be  subject  to  the  bankruptcy  laws  in  the 
same  way  as  if  she  were  a  femme  sole."]     3244a. 

It  has  been  held  that  the  separate  estate  is  not  liable  for  sut.  ts  «4b 
the  breaches  of  trust  or  other  torts  of  the  married  woman  TheHunad 
unconnected  with  such  separate  estate.  But  this  decision  ^^^^. 
(to  say  the  least)  is  very  questionable  (a).  [And  now  stat. 
45  &  46  Vict.  c.  75  (Appendix),  after  providing  that  a 
marrieil  woman  who  is  an  executrix,  or  administratrix,  or 
trustee  either  alone,  or  jointly  with  any  other  person  or 
persons,  may  sue  and  be  sued,  and  may  transfer  or  join  in 
transferring  certain  annuities  and  deposits,  and  also  stocks, 
funds,  shares,  and  other  interests,  without  her  husband,  as 
if  she  were  a  femme  sole  (s.  18)t  enacts  by  s.  24  that  "  the 
word  '  contract'  in  this  Act  shall  include  the  acceptance 
of  any  trust,  or  of  the  office  of  executrix  or  administratrix, 
and  the  provisions  of  this  Act  as  to  liabilities  of  married 
women  shall  extend  to  all  liabilities  by  reason  of  any 
breach  of  trust  or  devastavit  committed  by  any  married 
woman  being  a  trustee,  or  executrix,  or  administratrix, 
either  before  or  after  her  marriage,  and  her  husband  shall 
(fl)    Waiit/ord  V.  JTeyl,  L.  R.  20  Eq.  321. 
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I'  not  be  subject  bo  such  liabilitiee  unless  be  bas  Bcted  or 
"  intenneddled  in  the  trust  or  administration."]    3246. 
A  woman's  separate  estate  is  liable,  after  her  huaband'n 
bankruptcy,  to  debts  incurred  by  her  before  her  mar- 
ri^e  (a).     3246. 

Unless  contrary  to  the  deed  of  settlement  of  the  com- 
pany, a  married  woman  may  be  a  shareholder  in  a  joint- 
stock  company  in  her  own  right,  so  as  to  bind  her  sepai'&te 
estate  (A).     3247. 

It  was  held  that  where  she  bas  a  life  interest  to  her  sepa- 
rate use,  with  a  general  power  of  appointment  by  will 
over  the  remainder,  she  does  not,  by  exercising  the  power, 
make  the  remainder  applicable  to  the  discbarge  of  such  en- 
gagements OS  would  bind  her  separate  property,  unless  she 
baa  been  guilty  of  fraud  (c).  But  according  toother  authori- 
ties, in  such  aa  instance  the  appointed  property  is  liable 
to  the  appointor's  debts,  as  if  it  were  separate  estate  {d). 
[And  this  view  is  confirmed  by  stat.  45  &  46  Vict.  c.  76 
(Appendix),  which  enacts  by  8.4,  that  "the  execution  of  a 
general  power  by  will  by  a  married  woman  shall  have  the 
effect  of  making  the  property  appointed  liable  for  her 
debts  and  other  liabihties  in  the  same  manner  as  her 
separate  estate  is  made  liable  under  this  Act."]    3246. 

Where  personal  property  is  vested  in  a  woman  for  her 
separate  use  (without  any  restraint  on  anticipation),  ^ith 
remainder,  as  she  should  by  deed  or  will  appoint ;  with  re- 
mainder to  her  executoraor  administrator^  this  is  equivalent 
to  an  absolute  gift  to  her  sole  and  separate  use  {e).     3249. 

(o)Cft»M¥.S(rB(cS,L.R.9Eq.65B.  (d)  Seeramark8o£Jaffle«,L.J.,iu 

(S)  In  re  Leedt  BimkingCa.,  L.  R.  London  Chartered  Bank  of  AvHra- 

3  Eq.  781.  lia  y.  i«mj»-(4™,  L.  E.  4  P.  C.  672. 

(f)  Vavglumr,.   Vandentegen,  2  6yi,5m;Iareiran:i!s'»£itiae,Gi>d- 

Drewrj-  iCr,,  ^63;  ni-bday  v.  Peter'  frey  v .  Harben,  L.  R.13  Ch.D.216. 

(No.  2),  28  Beav.  3B4 ;  Blalchfurd  (c)  Laitdun  Charterrd  Bank  of 

.  V.  Weelhy.  2  Dr.  &  Sm.  204  ;  Shut-  AtalraUa  T.  Lemprikre,   L.    R.  4 

teeh  V.  Shattoel,  L.  E.  2  Eq.  182.  r.  C.  672,  596—6. 
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As  r^iards  liabilitiea  iDcurred  by  women  before  mar-  ^/j/^jj" 
riage,  the  law  seema  now  to  stand  thus :  1.  In  the  case  jr,^^^^ 
of  w<Hnen  married  before  the  passing  of  tbe  stab.  33  &  34  J^  ^„ 
Vict,  c  93,  August  9, 1870,  the  husband  ia  liable,  by  the  ™^*^ 
common  law,  for  debts  contracted  by  his  wife  before 
marriage.  2.  In  the  case  of  women  m&med  since  August 
9, 1870,  and  before  the  passing  of  the  stat.  37  &  38  Vict, 
c.  50,  July  30,  1874,  the  husband  is  not  hable  for  such 
debts,  but  the  wife  is  liable.  And  this  liability  extends 
even  to  property  settled  to  her  separate  use,  without 
power  of  anticipation  (a).  3.  In  the  case  of  women  mar- 
ried sioce  July  30,  1874,  the  husband  ia  liable,  if  jointly 
Bued,  for  debts  contracted  byhis  wife  before  marriage, 
or  for  damages  for  any  tort  committed  by  her  before  mar- 
riage, or  for  the  breach  of  any  contract  made  by  her  before 
marriage,  in  respect  and  to  the  extent  of  certain  specified 
property  of  the  wife,  or  by  reason  and  to  the  extent  of 
a  confession  of  liability  by  the  husband,  or  (to  the  extent 
of  the  property  of  the  wife)  by  reason  of  his  not  pleading 
exemptitm  from  liability.  And  the  wife  is  liable  jointly, 
so  far  as  he  is  sued  with  her  and  is  liable.  And  she  is 
liable  separately,  so  far  as  she  is  sued  separately,  or  so  far 
as  he  is  not  liable,  if  they  are  sued  jointly.  [This  liability 
is  confirmed  by  the  stat.  45  &  46  Vict.  c.  76  (&),  and  by  that 
statute  sums  for  which  a  wife  may  be  liable  as  contributory 
are  expressly  included  in  tbe  liability,  from  wbichsuch  sums 
had  been  excluded  (c).  That  statute  also  repeals  the  Acts 
mentioned  in  the  preceding  part  of  this  paragraph.]  3S60. 

Where  in  England  the  husband  of  any  woman  having  J^^J|^j„  ^ 
separate  property  becomes  chargeable  to  any  union  or  |I|Sj.?(^ 
pariah,  the  Justices  may  make  an  order  against  her  for  the  upiun^ 
maintenance  of  her  husband  (d).    3261.  ^^^ 

(a)  Sangtr  v.  Sanger,  L.  R.  11  Writ  of  Hn^laad  Sanlc,  L.  a  12 

Eq.  17U.  Ch.  D.  284. 
(i)  Hce  88.  13—15,  in  Apiiendii.  (_d)  Sue  stot,  46  &  46  Vict.  c.  75, 

(0  Ex  parte  Batcher,   I*    re  s.  20,  in  Appendix. 
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^H 's, aTe.!'      The  repealed  stat.  33  &  3+  Vict.  c.  93  enacted  that 
j,„j,j^       "  A  maxried  woman   having  separate  property  shall  be 
bL"ifaSe'»  subject  to  all  such  liability  for  the  maintenance  of  her 
(wiJiB        children  as  a  widow  is  now  by  law  subject  to  for  the 
won  of  hn  maintenance    of  her   children:   Provided   always,    that 
nothing  in  thia  Act  shall  relieve  her  husband  from  any 
liability  at  present  imposed  upon  him  by  law  to  maintain 
her  children"  (s.  14).     [The  liability  under  this  section 
was  held  not  to  apply  to  grandchildren  (a),  but  by  atat. 
45  &L  46  Vict.  c.  75,  s.  21  (Appendix),  this  provision  is 
re-enacted  and  extended  to  include  the  miuntenance  of 
grandchildren,  and  the  words  "the  husband"  are  sub- 
stituted for  "  a  widow  "  in  the  above  section.]     3352. 
VII.  Effect       VII.  A  covenant  by  an  intended  husband  alone,  to  settle 
mrti'Mir*  ""y  property  to  which  bis  intended  wife  or  he  in  her  right 
JUJSSSKit    migbt  become  entitled  during  the  coverture,  will  not  aSect 
uqutrwi       property  subsequently  given  to  her  separate  use  (£).    And 
»tAi«.         although  an  ante-nuptial  settlement  purports  to  give  the 
husband  a  life  interest  in  all  property  which  the  wife 
might  acquire  during  the  coverture,  yet  the  husband  will 
take   no  interest  in  property  afterwards  given  for  her 
separate  use  (c).    3263. 

[A  covenant  or  agreement  by  husband  and  wife  to 
settle  after  acquired  property  of  the  wife,  may  be  so 
worded  as  to  bind  such  property  given  for  her  separate 
use.  But  this  depends  upon  the  wording  of  the  settle- 
ment, and  the  circumstances  of  each  case  (</).]    3263a. 

(o)    Coleman    v.    Birmingham  222;    Willmghij/  v.  m^irtoit,  2 

Orerwrrs,  L.  R.  e  Q.  i>.  D.  615.  J.  &  H.344  ;  flwnfryT.  O-reHlry, 

(i)  Trarn-n  v.  Tratn;  2  Beav.  32  BeaT.  612  ;  In  re  JUaUieariaj't 

179;    Orry    v.      Stvart,    2    Oif.  &«icin*it(,L.  B.2  Eq.  487;  tlun/h 

:WS.  bell  V.   Bainbridge,  L.  R.  G   &]. 

(p)  Duwan  1.  Cannon.  21  Beav.  269  ;  JCane  v.  Kaite,  L.  R  16  Ch. 

307.  1>.  207  ;  Mabrrs  v.  Parhinium,  32 

id)Bvtckerv.B«tcher,U'R^\.  W.  R.  315;  L.  B.  26  Ch.  D.  200. 
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Section  VI. 

The  Wife's  Equity  to  a  Settlement  or  Maintenance  out  of 

her  own  Property  (a). 

I.  TniBtees  of  a  married  woman's  persomalty,  not  settled  pt.  iv.  t.  i. 
to  her  neparate  uae,  may  pay  it  over  to  her  husband  before - 
proceedings  in  equity  are  taken  in  respect  of  it.    But,  on  g™"^."* 
the  other  hand,  they  may  refuse  to  pay  it  over  to  him,  even  JJJ'J^JJ 
at  his  wife's  request,  onless  he  make  a  settlement,  where  '^^^t,  me. 
the  Court  would  require  him  to  make  one  {b).     3S64. 

With  regard  to  cases  where  the  Court  requires  a  settle-  Eqnitjoi 
ment,  if  the  wife  has  real  property,  or  personal  property,  "i™ 
which  cannot  be  reduced  into  the  husband's  possession  J*JJ'^^" 
without  proceedings  in  equity  (as  where  the  legal  property 
is  vested  in  trustees),  and  the  husband  applies  to  a  Court 
of  Equity  for  the  purpose  of  reducing  the  property  into 
his  possession ;  the  Court,  acting  upon  the  maxim  that 
he  who  seeks  equity  must  do  equity,  will  not  give  it  up 
to  him,  without  requiring  him  to  make  a  suitable  settle- 
ment of  a  part  of  the  property,  or  of  some  other  property, 
for  the  due  maintenance  of  his  wife  in  case  of  her  surviving 
him  (c),  with  a  provision  for  the  issue  of  marriage  (r/), 
even  though  the  property  ia  under  £200  (e),  unless  the 
wife  and  children  are  already  amply  provided  for  under 
a  prior  settlement  (/),  or  the  right  to  a  settlement  is 
wuved  or  lost  (^).  In  the  absence  of  a  contract  to  that 
effect,  an  inadequate  settlement,  even  before  marriage,  of 
a  pwt  of  the  wife's  property  does  not  deprive  her  of  her 
right  to  a  settlement  out  of  the  residue  of  her  property, 

(a)  See  Oham  t.  Paine,  1  D.  J.  Spencc's  Eq,  Jnr.  488. 

*  H.  97.  (e)  In  re  Cvtler,  1 4   Beav.  220  ; 

(*)  Hill  on  TniBtees,  4U9,  410,  Se  Sineaid'i  Tm»t,  1  Urewiy  320. 

in ;  lU  Siivm,  2  Uem.  k  mi.  Si.  (/)   Story's  Eq.   Jur.   g  14ir,  ; 

(e)  !>tJ)r}''sEq.Jur.  g  1404,  I4U6,  Spifrr  v.    Spici-r,  2i    Itcttv.  3li5  ; 

UlU,  1418:  2    BiienccB  Rq.  Jar.  Oiacmnelti  v.  Pr<-dgrr'.  L.  R.  14 

482,  m.    See  Lifr  Amt.  •<}  &M.  Eq.  253  ;  8  Ch.  Ap.  33M. 

I,  SiAidIi,  3  D.  F.  A;  J.  271.  (g)   Story's   Eq.    Jur.    5   1418, 

(<f)  Story's  Eq.  Jar.  g  140« ;  2  1«19 ;  iufm,  par.  32fl8_9. 
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>■  though  vested  in  her  at  the  time  of  the  m&rriftge  (4 
-3266. 

Where  husband  and  wife  take  as  tenants  by  entiretiea, 
the  whole  is  subject  to  the  husband's  debts,  and  the  wife 
has  no  equity  to  a  settlement  out  of  it  (£).    326fia. 

The  equity  of  the  wife  exists  in  the  case  of  a  charge  m 
land  for  her  benefit,  even  though  there  be  a  power  trf  entry 
and  receipt  of  the  rents  and  profits  (c).  3256. 
!{^™^^„^  If  the  husband  does  not  choose  to  make  a  setUementa- 
provision  for  the  wife,  the  Court  will  not  ordinarily  take 
from  him  the  income  and  interest  of  his  wife's  fortune  w 
long  as  he  is  willing  to  live  with  and  muatain  hei,«od 
there  is  no  reason  for  their  living  apart.  Under  sach 
<UFCumstanoes,  the  Court  secures  the  fimd,  so  as  to  gin 
her  the  chance  of  taking  it  by  survivorship,  allowing  the 
husband,  under  its  order,  to  receive  the  income  toi 
interest,  or  a  part  of  it  at  least  (d).  3267. 
iivtabtej-  Whereawoman  is  indebted  at  the  time  of  hermairiig^ 

on  umiringj.  b]jq  jj^g  no  equity  to  a  settlement  until  her  debts  ire  pro- 
vided for  (c).     3668. 
"- »i^       II,  The  trustees  in  bankruptcy  or  insolveni^  ofi 
Sita^H   husband,  and  also  his  assignees  for  payment  of  debts  due 
h^h^iJT   to  ^ia  creditors  generally,  are  bound  to  make  a  settlement 
Migi>c».     ^^  ^ji^  ^^^  ^^j.  ^^  j^g^  immediate  choses  in  action,  »m 
immediate,  absolute,  equitable  interests  in  cbatteh  per- 
sonal assigned  to  them,  in  the  same  way,  and  under  it 
same  circumstanceB,  as  he  would  be  bound  to  make  one ; 
for  it  is  a  general  principle  that  such  trustees  take  ihe 
property  subject  to  all  the  equities  which  affect  the  bank- 
rupt or  insolvent  or  general  assignor.     Such  tniEteesalfl* 

(a)  £arr(w  ».  £orrint,  18  Beav.  Beav.  t72  ;  2D.P.tJ-^- 

S29.  (rf)  Storj'B  Eq.  Jm-  5  "" :** 

(i)  Wardt.  Ifarrf,  L.  B.  M  Ch.  2  Spencc's  Eq.  Jnr.lW.tSl. 

D.  5Ufi  ;  InreBryan,  Oad/ng  v.  if)  Bantard  v.  Ff^i.^"^ 

Bryan.  L,  R.  14  Ch,  D,  516.  Ap.  247. 

(c)  DuTKimbe  V.   (freeniufre,  38 
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take  the  property  subject  to  the  wife's  right  of  survivor-  ^^.^'el' 
ship,  in  case  the  husband  dies  before  the  trnateea  have  " 
reduced  her  choses  in  action  and  equitable  interests  into 
possession  (a).  And  even  a  Bpeci6c  assignee  or  purchaser 
from  the  husband,  for  valuable  ooDSideration,  of  her  chosee 
in  action  and  equitable  interests,  is  bound  to  make  such  a 
settlement  And  no  assigmnent  of  them  will  convey  any 
right  to  the  assignee  or  purchaser  against  the  wife,  if  she 
survives  herhusband.and  they  are  not  reduced  into  posses- 
sion in  hifl  lifetime  {b).     3i369. 

There  is  this  distinction,  however,  between  the  case  of  7"™?". 
the  husband  himself  and  his  specific  assignees  for  valu-  IJJ^^  " 
able  consideration  on  the  one  hand,  and  the  case  of  his 
trustees  in  bankruptcy  or  insolvency,  or  assignees  for 
pajonent  of  debts  generally,  on  the  other  hand,  that  in 
the  case  of  the  former,  it  is  only  necessary  that  the  pro- 
vision for  the  wife  should  commence  from  the  death  of  her 
husband :  whereas  in  the  case  of  the  latter,  it  is  necessary 
that  the  provision  should  commence  immediately,  because 
the  general  assignment  of  his  property  renders  him  in- 
capable for  a  time,  and  perhaps  for  ever,  of  affording  her 
a  suitable  support  (c).     3260. 

If  the  trustees  in  bankruptcy,  or  other  general  assignees  ^'^ 
claiming  title  under  the  husband,  refuse  to  make  a  settle-  JJ2«  "  *" 
ment  on  the  wife,  the  like  doctrine  applies  to  them,  as  "'f™™' 
to  the  husband   himself,   when   he   refiised   to  make  a 
settlement  (d).    3261. 

The  husband  can  sell  the  life  interest  of  bis  wife  in  ^^^"^ 
personalty,   and   she    has  no  equity  to  a  settlement  as  i"««"»iV' 
against  the  purchaser  (e).     3S6S. 
A  wife  has  no  equity  to  a  settlement  out  of  arrears  of  No  oq^it; 

(a) Story's Eq.JDr.gl4II,  llSl  ;  I^i'Uv.  Axuiy,  L.  K.  HCIi.  Ap.22U. 

S  Spence's  Eq.  Jar.  *7fi.  (c)  Story's  Kq.  Jor.  §  1421. 

<*)  Story'i  Eq.  Jur.  §  1*12  ;  2  (^>   SIott'b   Eq.    Jnr.  §   1416; 

8peBce'8  Eq.  Jot.   476 ;   Awtt  t.  supra,  pu.  S2S7, 

^Aetl,  B   Um.   It    Qoid.   £01  ;  (c)Jlel}ng^!/'t3)nut,2aBakv,ia6. 
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^mT/'h''  P*^*'  income  of  real  or  personal  property  as  against  the 

^^         husband  or  his  particular  assignee  (a),     3263. 

^|^"^n,^      III.  \\'henever  the  wife,  as  defendant,  would  be  entitled 

HI- ^Vj'J  to  an  equity  for  a  settlement,  out  of  her  equitable  interest, 

StotSI^"  gainst  her  husband  or  against  his  assignees,  she  may 

MtTeniedt    assert  it,  as  plaintiff  or  petitioner  (i).     3264. 

on^«  hiu-        jy   ,j,jj^  Court  has  a  full  discretion  as  to  the  amount  to 

rapMy.or    be  Settled,  according  to  the  circumstances  of  each  case  (c). 

IV.  Amount  1°  the  abscnce  of  special  circumstances,  however,  the 

'  general   rule  or  the  common  course  has  been  to  settle 

about  one-half  on  the  wife  and  her  children  (</).     But 

where  particular  reasons  have  occurred,  the  Court  has 

frequently  settled  the  whole :  as  in  Marshall  v.  Fowler  (e), 

where  the  husband  had  taken  the  benefit  of  the  Insolvent 

Debtors'  Act,  and  was  moreover  almost  entirely  dependent 

on  charity ;  In  re  Kincaid's  Trust  (J),  and  Ward  v,  Yates 

(g),  where  the  husband  was  a  bankrupt,  and  the  fund 

was  under  £200 — so  small  a  sum  that  it  would  not  have 

been  worth  while  to  have  made  any  settlement  at  all, 

unless  the  whole  had  been  settled ;  In  re  Cutler  (h),  and 

in  Watson  v.  Marshall  {i),  and  in  Francis  v.  Brooking 

(j),Koeberv.Sturgi8<Ji),  Squires  \.Ask/ord{l),Duncombe 

V.  Oreenacre  (m),  where  the  husband  was  an  insolvent 

debtor;   in  Seott  v.  Spashett  (n),  where,  besides  other 

special  circumstances,  the  husband  had  received  about 

(o)  In  re  Carr't  TnnU,  L.  B.  12  2  Sjcncc's  Eq.  Jur.  48r. ;  1    Bright 

Eq,  609.  Hunb.  anil   Wife,  241  ;   Spirrtt  i. 

(6)  Story's  Eq.  Jur.  §  M14  ;  2  WilUmn,  L.  R.  I  Ch.  Ap.  620. 

Spcncc's  Eq.  Jur.  482,  484,  485  ;  (e)  16  Beav.  24». 

Walker  v.  DntTy,  17  Beav.  482  ;  (/)  1  Drew.  326. 

eiearei  t.  Paine,  1  D.  J.  4:  S.  87  ;  (j)  1  Drew.  4:  Sm,  80. 

Rr  Ford,  32  BcaT.  631.  (i)  14  Beav.  220. 

(c)  Walker  v.  Dmry,  17  Be»y.  (0  I  W.  B.  623. 

482  ;  Smitk  t.  Smith,  S  Oif.  121.  Iff  19  Beav.  347. 

(rf>  Napier  v.  Napier,  I  Dm.  *  (*)  22  Beav.  5«8. 

W.  410  ;  Ifagthan  v.  Winter.  5  De  (0  23  Beav.  132. 

O.  *  Sm.  4fifi  ;  M^dirmirk  ».  Oar-  (m)  28  Beav.  472  ;  29  Beav.  fi7«  ; 

nett,  2  Sm.  &  O.  37  ;  6  D.  M.  Jc  G.  Newman  v.  HV2«ini,  31  Beav.  34. 

878  !  Be  Orirrr't  Trw^:  8  Oif.  583;  («)  M  Mac.  a  Uord.  B9B. 
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double  the  amount  of  the  wife's  property  under  a  previous  ^^jg-J-^/ 
order,  and  no  settlement  had  ever  been  made ;  in  Dunkley 
V.  Dankley  (o),  Vaughan  v.  Buck  (A),  and  Oent  v.  Harris  (c), 
where  the  husband  bad  become  bankrupt,  and  had  de> 
serted  his  wife ;  and  In  re  Welchman  (d),  where  the 
husband  was  a  bankrupt,  and  had  no  means  of  maintain- 
ing hia  wife  and  child.  3366. 
V.  Where  a  settlement  ia  made  to  eive  effect  to  a  wife's  v.  umiu- 

°  _       tloMoftha 

equity  to  a  settlement,  there,  in  the  absence  of  special  wttionnnt. 
circumstances,  the  limitations  (after  a  life  estate  to  her- 
self, and  in  default  of  her  issue  by  the  present  or  any 
future  husband,  who  should  attain  a  \eated  interest)  ought 
not  to  be  upon  such  trusts  as  the  wife  should  appoint, 
and,  for  want  of  appointment,  for  her  nest  of  kin,  but  to 
the  husband,  whether  he  survives  the  wife  or  not,  or  his 
assignees.  For  the  husband's  ri^t  is  only  subject  to  the 
equity  of  the  wife  herself  and  her  issue  (e).     3266. 

VL  To  avoid  the  expense  of  a  settlement,  where  the  vi.  subiti- 
fund  allowed  to  the  wife  is  small,  it  will  sometimes  be  JjJ^'^J^.a 
ordered  to  be  brought  into  Court,  or  if  already  in  Court,  '"'°*"- 
it  will  be  retained  there,  and  the  dividends  directed  to  be 
paid  to  the  wife  for  her  life  (/).    3267. 

Vil.  The  Court  will  not  insist  on  a  settlement  on  the  "^j"'*"'* 
wife,  if,  at  any  time  before  a  settlement  under  the  decree  """""i 
is  completed,  or  at  least  before  proposals  are  made  under 
the  decree,  the  wife,  by  her  consent,  given  in  open  Court 
or  under  a  commission,  agrees  that  the  absolute  fund 
shall  be  wholly  and  absolutely  paid  over  to  her  husband, 
except  in  the  case  of  a  female  ward  of  the  Court  who  has 


(a)  4  Dc  G.  &  8.  670  ; 

2  D. 

M.  i 

Siiggitf>  Tmit,,  L.  K.  3  Ch.  Ap. 

G.  3!M). 

215  !  Cn>xt>^n  y.  May,  9  Eq.  104  ; 

ih)  1  Sim.  (N.  S.)  281 

WaUh  V.  Jfw<.«,  L.  R.  »  Ch.  Ap. 

W  10  Watv  ;iH;t. 

482. 

(<i)\  Gif.  :ii. 

(O  Ba-fhavj^:  IViaUrJ.  IK- G. 

WCarJ/TV.  Tag>ja,-t 

,  ID. 

iM. 

k  Sm.  4<MJ :  W.if,o«Y.  Mar-hall,  IT 

Wl ;  turrit  w.     H^),.««,  L. 

R.  I 

BcBT.  3ti3 ;   WMer   v.   Drurf,   IT 

Ch.  Ap,  G20  ;  4  Ch.  Ap. 

407; 

In  re 

Beav.  182. 
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^h.'s.ia'  married  without  its  authority  (a).  But  until  the  transfer 
to  the  husband  has  actually  been  made,  the  wife  can 
revoke  her  consent  (b).    3268. 

^'"j^™  The  equity  of  the  wife  to  a  settlement  may  be  loet  or 
suspended  by  her  own  misconduct.  Thus,  if  the  wife 
(not  being  a  ward  of  Court  married  without  its  consent) 
is  living  in  adultery,  apart  from  the  husband,  a  Court  of 
Equity  will  not  direct  a  settiement,  on  her  own  applica- 
tion, as  it  oth^wise  would ;  because,  by  such  misconduct, 
she  has  rendered  herself  unworthy  of  the  protection  and 
favour  of  the  Court.  On  the  other  band,  in  such  a  case, 
a  Court  of  Equity  will  not  decree  such  equitable  property 
to  be  paid  over  to  the  husband,  on  his  application ;  for 
when  the  wife  is  living  apart  from  him,  he  is  at  no  charge 
for  her  maintenance;  and  it  is  only  in  respect  to  his  duty 
to  maintain  her,  that  the  law  gives  him  her  fortune. 
And  in  the  ease  of  a  female  ward  of  Court  married  with- 
out its  consent,  the  Court  will  insist  on  a  settlement, 
as  a  punishment  to  tbe  husband  for  contempt  of  its 
authority  (c).    3368. 

We  must,  however,  be  careful  to  distinguish  an  appli- 
cation which  is  grounded  merely  on  general  principles  of 
equity,  and  an  application  grounded  on  positive  vested 
rights  under  a  settlement  or  under  a  valid  contract  for  a 
settlement  made  before  marriage.  In  the  latter  case, 
Courte  of  Equity  cannot  refuse  to  protect  or  support 
those  vested  rights,  on  account  of  any  misconduct  in  the 
wife  ((/).  A  woman  may,  by  her  fraud,  even  though  per- 
petrated under  her  husband's  compulsion,  preclude  her- 
self from  asserting  against  a  purchaser  that  equity  to  a 
settiement  which  she  would  otherwise  possess  (e).  3S70. 

(a)  BloTj'i  Eq,  Jut.  §  UI8  ;  2  uotc.  aDd  1419  a;  2  Spence's  Eq. 

Spciicc'B  Kq.  Jut.  1S6,  J8S.  Jur.  486, 

(6)  Pmfold  T.  MoiUd.  L.  R.  i  Eq.  (rf)  Story's  Eq.  Jnr.  $  1420. 

E62.  CO  /•  re  ImiKi  JHutt,  L.  B.  * 

(o)  ytorj'a  Eq.  Jnr.  $  I41&,  and  Ch.  Ap.  G9I. 
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Where  an  executor  is  indebted  to  the  testator's  estate,  ^h.^'i'«.'' 

and  unable  to  pay,  he  is  not  entitled  to  any  part  of  the  ~ 

assets  in  right  of  his  wife,  and  consequently  no  equity  to 
a  settlement  of  any  part  of  the  assets  can  arise  to  the 
wife  (a).     8S71. 

We  have  seen  that  the  Court,  in  making  a  settlement  ^^^^ 
on  the  wife,  properly  attends  to  the  interests  of  the  cui£«n. 
children.  But  it  must  he  observed,  that  the  Court 
attends  to  their  interest  only  upon  the  supposition,  that, 
in  so  doing,  it  is  carrying  into  effect  her  own  desire  to 
provide  for  her  o^priag.  They  have  no  independent 
equity  of  their  own ;  for  although  the  husband  is  under  a 
moral  obUgation  to  provide  for  them,  yet  he  is  not  bound 
to  provide  for  them  in  any  particular  way  or  out  of  any 
particular  fund.  They  have  only  a  claim  to  the  coneide- 
lation  of  the  Court  coustituting  part  of  the  equity  of 
their  mother,  and  capable  of  being  either  expressly  given 
up  by  her  before  the  amount  is  ascertained,  or  tacitly 
waived  by  her  dying  without  having  asserted  it  (&). 
And  it  has  been  held  that  if  she  dies  before  decree,  even 
without  waiving  the  right  to  a  settlement,  the  children 
cannot  enforce  their  claim  (c).     3272. 

By  the  law  of  Scotland,   a   married   woman  has   no  "".S^JJ^ 
equity  to  a  settlement;  and  if  husband  and   wife  are^^^,^ 
domiciled  in  Scotland,  she  has  no  equity  to  a  settle- 1^'^^^!^ 
ment  (d),  even  out  of  the  produce  of  real  estate  in  England 
directed  to  he  sold  (e).    But  still,  if  she  Ls  a  ward  of 
Court,  the  Court,  before  parting  with  her  funds  to  her 
husband,  will  take  care  that  a  proper  provision  is  made 
for  her,  unless  the  property  is  small,  and  it  does  not  seem 
expedient  that  a  settlement  should  be  made  (_/)■    3273. 

(a)  Xitifiht  T.  Enigkl,  L.  R.  18  (d)  M'Cormiek  t.  Qaraett,  G  D- 
Eq.  487,                                                   M.A:' 0.278, 

(b)  See  atoiy-B  Kq.  Jar.  §  HIT ;  (c>  HUchcoe  v.    CUndinen,  12 
2  Spence'B  £q.  Jur.  488—492.               Beav,  534, 

(c)  WaOace  i.  Anldjo,  2  Dr.  ft  {filnre  TtceedaUtaetthmmt,  1 
Dm.  21i:  ;  1  D.  J.  ft  a  643.                    Johns.  109, 
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^":^:c^'  VIII.  Although  Courts  of  Equity  do  not  clam  any 
vni.  Bqnity  general  jurisdiction  to  decree  a  suitable  maintenance  for 
toi'^^w-  the  wife  out  of  her  husband's  property,  when  he  has 
ea*ecith*  dosertod  OF  ill-treated  her,  yet,  whenever  the  wife  has  an 
iniKmdiiot,  equitable  property,  even  though  it  be  only  for  her  life, 
JJJpJ^^  within  the  reach  of  the  jurisdiction  of  Courts  of  Equity, 
and  the  husband  has  denerted,  or  ill-treated,  or  refused  to 
maintain  her,  they  will  decree  a  suitable  and  immediate 
maintenance  out  of  such  equitable  property,  or,  if  it  has 
passed  into  the  possession  of  a  bonll  fide  purchaser  with- 
out notice,  out  of  other  property  of  the  husband ;  because 
the  obligation  of  maiDtaLning  the  wife  is  the  ground  on 
which  the  law  gives  her  property  to  the  husband  (a). 
And  where  the  wife  has  an  equitable  interest  for  life  only, 
and  the  husband  is  a  bankrupt  or  insolvent,  and  therefore, 
aa  a  general  rule,  is  deprived,  for  a  time  at  least,  of  the 
means  of  duly  maintaining  her,  she  is  entitled  to  an  allow- 
ance for  maintenance  out  of  sach  life  interest,  as  against 
the  trustees  (6).  But  a  married  woman,  even  though  her 
husband  does  not  maintain  her,  is  not  entitled,  as  against 
a  particular  assignee  for  a  valuable  consideration  of  the 
husband,  to  an  allowance  for  maintenance  out  of  the  in- 
come of  real  or  personal  estate  to  which  she  is  entitled  iu 
equity  for  her  life  only ;  because,  if  she  were,  purchasers 
would  be  involved  in  inquiries  respecting  the  relations 
between  husband  and  wife,  and  their  other  property  and 
sources  of  maintenance ;  and  the  life  interests  of  married 
women  would  become  incapable  of  being  dealt  with,  what- 
ever might  be  the  exigencies  of  the  case  (c).     3274. 

[In  cases  affected  by  the  provisions  of  stat.  45  &  46 
Vict.  c.  75  (Appendix),  this  section  must  be  read  subject 
to  the  modifications  in  the  law  relating  to  the  property 

(a)  Story'sGq.Jnr.  §1408, 1422,      note. 
H24, 1428,  1408,  note.  (O  Tidd  t.  lAtler.  10  Hare  151, 

(»)  Stoiy'sEq.Jnr.  $1412,1408,      tS3  j  3D.  H.  &  G.  S6T. 
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of  mairiect  women  and  their  pOBiiion  with  respect  to  their  ^^  '^g'^ 
property,  which  are  introduced  by  that  Act.]     3274a.     


Section  VII. 
SoTiie  Points  respecting  Deeds  of  SeparatioTL 

Where,  in  a  separation  deed,  the  wire  covenantct  to  save  Pt.  tv.  t.  i. 

and  keep  indemnified  the  husband  against  the  debts 

which  she  had  contracted  at  the  time  of  making  the 
indenture,  or  which  she  should  thereafter  during  (he 
separation  contract,  this  covenant  includes  debts  pre- 
viously contracted  by  the  wife  for  necessaries  while 
living  with  the  husband  {a).    3276. 

A  deed  of  separation  containing  no  covenant  on  the  part 
of  a  trustee  to  indemnify  the  husband  against  the  wife's 
debts,  is  not  void  on  that  account  (fi).  And  if  a  deed  of 
separation  contains  a  covenant  by  the  husband  to  pay  an 
annuity  to  a  trustee  for  the  wife,  but  no  covenant  to  in- 
demnify the  husband  against  the  wife's  debts,  the  husband's 
covenant  may  be  enforced  against  him  or  his  executors, 
but,  being  voluntary,  not  against  his  creditors  (r).  And  an 
agreement  by  the  husband  to  pay  an  annuity  for  his  wife 
Is  voluntary,  notwithstanding  an  agreement  by  her  to 
indemnify  her  husband  in  respect  of  debts  on  account  of 
herself  or  her  child,  although  she  have  separate  estate,  if 
she  is  restrained  from  anticipation  {d).     3276. 

When  a  deed  of  arrangement  is  entered  into  between 
husband  and  wife,  by  which,  in  consideration  of  the  dis- 
continuance of  a  suit  agtunst  the  husband  for  a  divorce, 
and  of  certain  proceedings  for  obtaining  a  provision  for 
the  wife  and  her  children,  it  is  agreed  that  the  wife  is  to 

(a)  atimmfr»  t.  Ball,  8  U.  &  W.  (d)  Oaugh  i.  Lambert,  10  Sim, 

6Se.  174. 

(fr)  F^mplmi   V.   Frawptan,  4  (tf) Ifolnm^ v. (FainmJ.IJobiu. 

B<!aT.  287.  16. 

ppS 
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^H.'saV!'  ^"■'^^  ***  income  iodepeDdent  of  her  huaband,  for  maintain  - 
— —  ingan  eBtablishmenl  for  herself  and  her  children,  of  which 
the  husband  is  enabled  to  partake,  and  for  educating  and 
clothing  her  children  ;  such  a  deed  is  not  contrary  to  the 
policy  of  the  law,  or  otherwise  void,  hut  is  one  which  a 
Court  of  Equity  will  enforce  (a).     3277. 

As  a  deed  of  separation  cannot  dissolve  the  marriage, 
it  does  not  relieve  the  wife  from  any  of  the  ordinary 
disabilities  of  coverture  {b).     3S78. 

A  deed  of  separation  entered  into  between  the  huaband 
and  wife  alone,  without  the  intervention  of  a  trustee,  is 
utterly  void  (c).    3878. 

A  covenant  for  separation,  whether  immediate  or  future, 
is  void.  But  a  Court  of  Equity  may  compel  parties,  in 
pursuance  of  articles  of  separation  entered  into  between 
them,  to  execute  a  formal  deed  of  separation,  quantum 
valeat,  unless  in  the  meantime  they  agree  to  live  together. 
And  it  would  seem  that  if  a  deed  for  immediate,  and  not 
for  future,  separation  contains  a  covenant  by  the  husband 
to  maintain  his  wife,  and  a  covenant  by  the  trustees  to 
exonerate  him  from  any  debts  contracted  for  her  main- 
tenance, such  covenant  will  he  enforced  so  long  as  the 
separation  lasts  ;  but  it  will  not  be  enforced  for  a  longer 
period,  even  as  to  past  separation  (<l).     3280. 

A  contract  in  a  separation  deed  cannot  affect  the  pro- 
perty of  the  wife,  if  not  settled  to  her  separate  use,  or 
reduced  into  possession  during  the  coverture  (e).     3281. 

The  Court  will  enforce  a  legal  and  proper  covenant  in 
a  separation  deed,  although  other  covenants  in  the  same 
deed  may  be  illegal  (/).     3283. 

The  Court  will  interfere  to  prevent  the  doing  of  any 

(^a)Jodrell  v.Jodretl,  9  Bea^.i6.  WtUim,!  H.  L.  Ctts.  £38  ;  6  Id.  61, 

(ft)  SWry'B  Bq.  Jnr.  5  1428.  61,  62. 

(p)  Story's  Eq.  Jur.  §  1*28,  («)  2  Spence's  Eq.  Jnr.  M2. 

(>0  Store's  Eq.  Jur.  §  U2S;  2  (_/)  Baaiatmv.lIeetitr,L.Kl3 

Spence'a  Eq.  Jur.  S28;   Wttten  t.  Eq.  Bll. 
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personal  acts  'which  would  be  in  violation  of  or  incon-  ^^^"  J')/ 
aistent  with  an  agreement  respecting  property,  not  im- 
proper  in  its  nature,  entered  into  on  the  separation  (a). 
And  where  by  articles  of  separation  it  is  agreed  that  the 
husband  shall  permit  his  wife  to  live  separate,  and  as  if 
unmarried,  without  any  molestation,  interference,  or  an- 
noyance whatever,  and  that  a  proper  deed  shall  be 
executed  for  effectuating  the  object  of  the  arbiclea,  and 
containing  all  such  covenants,  etc.,  as  should  be  deemed 
expedient  for  that  purpose ;  this  ju-itifies  the  insertion,  in 
the  deed,  of  a  covenant  that  the  husband  will  not  compel 
or  endeavour  to  compel  the  wife,  by  judicial  proceedings 
or  otherwise,  to  cohabit  or  live  with  him.  And  such  a 
covenant  is  enforceable  by  action  or  injunction.  And 
similar  remarks  apply  to  the  opposite  case  of  an  agree- 
ment by  the  wife  to  permit  the  husbaod  to  live  separate  (b). 
3883. 

Reconciliation  puts  an  end  to  a  deed  of  separation,  as 
it  must  not  be  permitted  to  parties  to  make  agreements 
for  themselves  to  hold  good  whenever  they  choose  to 
live  separate  (c>    8S84. 

If  a  wife  induces  her  husliand  to  execute  a  deed  of 
separation  in  contemplation  by  her  of  her  renewal  of  an 
illicit  intercourse,  the  deed  is  void  (d).    3286. 

By  the  stat.  36  Vict  c.  12,  s.  2,  "no  agreement  con- 
tained in  any  separation  deed  made  between  the  bther 
and  mother  of  an  infant  or  infants  shall  be  held  to  be 
invalid,  by  reason  only  of  its  providing  that  the  father  of 
such  infant  or  infants  shall  give  up  the  custody  or  control 

(a)  2   Spence'B    Eq.   Jni.   632;  Slocl^  t.   Wrddn-lnirn,  3K,  &J. 

WiUmtv.  «■;/*>«,  lH.L,Ca8.  528;  403  ;  Hunt  t.  Jliint,-i\  Beav.  89; 

Saunders  V.  Jlcdmty,  in  Beav.  702 ;  i  D.F.)cJ.221;  &ibb»  v.  Ifai-ding, 

Hamittan  t.  Hfctor,  L.  R  IS  Kq.  L.  R  8  Eq.  4»0  ;  6  Ch.  Ap.  336  ; 

51).  ^riontv.  lf'oi'({,L.R.I2Ch.D.606. 

(fr)   mUm  V.    WUtim.  b  H.  L.  (c)  2  Speace's  Bq.  Jur.  633. 

Cos.  40,51,63,60—3,71,  72.    And  (i)  Baituv.  Carringtm,2D.V. 

tee    Temarks  of  V.-C.    Wood,  in  k  J.  4S1. 
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ci.'a!'^'?'*  thereof  to  the  mother :  Provided  always,  that  no  Court 
shall  enforce  any  such  agreement  if  the  Ckmrt  shall  be  of 
opinion  that  it  will  not  be  for  the  benefit  of  the  inl^t  or 
infants  to  give  effect  thereto  "  (a).     3286. 

[This  section  must  be  read  subject  to  the  changes  made 
by  stat.  45  &  46  Vict.  c.  75  (Appendix),  in  the  law  regu- 
lating the  property  of  married  women,  and  their  status 
with  reference  to  their  property,  in  cases  coming  within 
the  scope  of  that  Act.]     3286a. 


Section  VIII. 
Some  Miacellaneou8  Points. 
^^Z's'b'      ^  power  of  advancement  will  not  justify  trustees  in 
AdT^os^  advancing  the  share  of  a  married  daughter  for  the  purpoae 
""'■         of  paying  her  husband's  debts  (6).    3267. 
S^ISo^        Where  a  lady's  fortune,  by  the  advice  of  her  fHeuds,  has 
™'"-         been  settled  upon  trust  for  her,  "  her  executors,  adminis- 
trators, and  assigns,"  until  the  marriage,  and  afterwards 
for  her  husband  and  children,  the  intended  husband  end 
wife  cannot  revoke  the  settlement  without  consulting  her 
friends,  so  as  to  entitle  him  after  the  manit^^  to  the  fund 
so  settled  (c).    3268. 
SSTi^Sii^       -A-  woman  may  be  barred,  by  the  express  words  of  her 
sitjf"™      settlement,  of  her  share  of  the  personal  estate  of  her  hus- 
band under  the  Statute  of  Distributions  in  the  event  ofhis 
intestacy.     And  where  a  certain  sum  was  settled  in  trust 
for  an  intended  wife,  "  as  and  for  her  jointure,  in  full  lieu, 
bar,  and  satisfaction  of  any  dower  or  thirds  which  she 
could  or  might  claim  at  common  law  out  of  all  or  any  of 
the  estate,  real,  personal,  or  freehold,"  of  her  intended 
husband,  and  he  died  intestate  and  without  issue,  it  was 

(a)  See  In  n-  Betant,  L.  B.  11  (ft)  Tdlbut  v.  Marthfifld,  I-   R. 

Ch.  D.  eOS  ;  And  BemiU  v.  Wood,      3  Ch.  Ap.  622. 
L.  a  12  Ch.  D.  606.  (fl)  Pofe  v.  Harnt,  11  BeftT.  237. 
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held  that  this  barred  her  claim  to  a  moiety  ofhia  personal  ^.'s;,1'g|' 
estate  under  the  Statute   of  Distributions ;   the   words 
**  common  law"  meaning  the  general  law,  and  not  the 
common  law  sa  opposed  to  the  statute  law  (a).    8288. 

By  the  dissolution  of  marriage  the  husband  loses  all  ^^„„ 
those  rights  which  he  would  otherwise  acquire  jure  mariti  atoi^t^ 
after  that  time.  And  heace,  if  the  divorced  wife  dies  be- 
fore she  has  reduced  a  chose  in  action  into  possession,  the 
divorced  husband  will  have  no  right,  either  as  her  adminis- 
trator or  otherwise  (6).  But  he  does  not  lose  the  rights 
which  a  marriage  settlement  has  given  him  (c).     3290. 

By  the  stat.  22  &  23  Vict  c  61,  s.  5,  "  the  Court,  after  gj;^ 
a  final  decree  of  nullity  of  marriage  or  dissolution  of  mar-  ^^  *" 
riage,  may  inquire  into  the  existence  of  ante-auptial  or  pnputy. 
post-nuptial  settlements  made  on  the  parties  whose  mar- 
riage is  the  subject  of  the  decree,  and  may  make  such 
orders  with  reference  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective  parents,  as 
to  the  Court  shall  seem  fit."     3291. 

[A  wife  might  formerly  commit  many  acta  of  a  criminal  y^'^j^"'' 
nature  with  respect  to  her  husband's  property,  without  jSlSi^,g^ 
rendering  herself  liable  to  criminal  proceedings  by  him. 
But  the  criminal  liability  of  the  wife  to  her  husband  is 
now  esteuded  by  stat.  45  &  46  Vict.  c.  75  (Appendix), 
which  enactfl  by  s.  16,  "  A  wife  doing  any  act  with  respect 
to  any  property  of  her  husband,  which,  if  done  by  the 
husband  with  respect  to  property  of  the  wife,  would  make 
the  husband  liable  to  criminal  proceedings  by  the  wife 
under  this  Act,  shall  in  like  manner  be  liable  to  criminal 
proceedings  by  her  husband."]     3281a. 

(d)  ffarly  t.  Gftrl;/,  8  CI.  &  Fin.  Eq.  1S2. 

743.   Muchof  this  Chapter  is  token  (c)  FUzgrraid  t.  Ciapinan,  L. 

fromthewriter's-'ManualotEquitj  B.  I  Ch.  D.  563  ;  Surtim  v.  Stur- 

JnriBpmdencc."  geon,  L.  B.  2  Ch.  D.  (Ap.)  318. 

(ft)  Wilkiniiin  t.  ffibim,  L.  B.  4 
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CHAPTER  IV. 

OF  INFANTS. 

^  Br  the  sbat.  12  Car.  2,  c.  24,  s.  8,  a  father  of  an  uomarried 
~  legitimate  child  may  by  deed  or  will  appoint  any  penton, 
in  posaession  or  remainder,  except  a  Popish  recusant,  to  be 
a  guardian,  until  such  child  shall  attain  the  age  of  twenty- 
one  years,  or  for  any  less  time.  And  by  the  same  section 
a  father  might  by  will,  as  he  may  still  by  deed,  make  such 
an  appointment,  though  not  himself  of  full  age ;  but  by  the 
Stat  1  Vict,  c  26,  a  7,  no  will  made  by  any  person  under 
the  age  of  twenty-one  years  shall  be  valid.  By  a  9  of 
the  stat.  12  Car.  2,  c.  24,  the  authoi-ity  of  the  guardian  so 
appointed  is  to  extend  to  the  custody  of  the  profits  of  the 
real  estate,  and  the  custody,  tuition,  and  management  of 
the  personal  estate  of  the  ward.     329S. 

A  mother  cannot  appoint  a  guardian.  Nor  can  a  father 
make  a  valid  appointment  of  a  guardian  to  his  natui-a] 
child.  If,  however,  he  does  nominate  a  peraon  to  be 
guardian,  the  Court  will  appoint  such  person  to  that 
office  <a).    3293. 


Section  L 
0/  the  Acts  which  an  Infant  may  or  may  not  do. 
pt.  IV.  T.  1,      If  a  conveyance,  etc.,  is  made  to  an  infant,  the  deed 

7 becomes  void,  in  case  he,  when  adult,  disagrees  to  it,  or  in 

b>  ui  iiifut.  case  his  heir  dis^rees  after  hie  death,  where  he  died  during 

(o)  n  Jmto.  4c  Byth.  by  Sw«et,      460;  SUman  t.   WiUo*,  L.  a  18 
431,  482;  1   Jam.  Wills,  2iid  ed.       Kq.  36. 
2S,  34 ;  Macpheraon  on  Infants,  83, 
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his  miooritj,  or  died  after  he  came  of  age  without  having  ciV's^'i'' 
agreed  to  it  (a).    3294.  — 

In&nto  may,  even  at  law,  bind  themselves,  under  certain  outnou. 
circumstances,  by  contracts  for  necessaries  suitable  to  their 
degree  and  quality,  and  may  bind  themselves  by  acts  which 
the  law  requires  them  to  do  (b).  But,  in  general,  where  a 
contract  may  be  either  for  the  benefit  or  to  the  prejudice  of 
an  infant,  he  may  avoid  it,  as  well  at  law  as  in  equity. 
Where  it  con  never  be  for  his  benefit,  it  is  void  (c).  3296. 

By  the  stat.  37  &  38  Vict.  c.  62.  s.  1,  it  is  enacted,  that 
"  all  contracts,  whether  by  specialty  or  by  simple  contract, 
henceforth  entered  into  by  infiuits  for  the  repayment  of 
mouey  lent,  or  to  be  lent,  or  for  goods  supplied,  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void. 
Provided  always,  that  this  enactment  shall  not  invalidate 
any  contract  into  which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  now  by  law  are  voidable," 
3296a. 

An  in&nt  may  purchase  real  property,  because  it  may  Purctuan. 
be  for  his  benefit ;  yet  upon  his  attaining  his  full  age,  he 
may  either  agree  or  disagree  to  it  without  showing  any 
cause ;  and  so  may  his  heir  if  he  dies  under  age  or  without 
having  agreed  to  it  (rf).  And  if  an  infant  enters  into  a 
contract  for  the  purchase  of  an  estate,  he  cannot  enforce  it 
in  equity,  because  the  remedy  is  not  mutual  (e).    3296. 

An  infant  cannot,  at  common  law,  alien  his  estate,  AUeuthm. 
unless  by  force  of  a  custom,  not  even  if  a  special  power  is 

(a)    1  Pres.  fihep.  T.  70;  Walk.  ton,  §  199. 

Coht.  Swi  (si,  by  Prest.  243.  (rf)  4  CraiBe  T.  32,  c.  2fi,  5  6 ;  2 

(i)  Btoiy'B  Bq.  Jnr.  §240;  Co.  Pres.   Bhep.   T,   236,    286;   Sngd. 

Litt  172  a;  Biuton,  S  199.    And  Concise   View,   541;    2   Bl.   Com. 

«ee  Smith's  Common  Law  Manual,  292 ;  Co.  LitU  2  b. 

9th  ed.  (b)  Sogd.  Concise  View,  149. 

(c)  Story's  Bq.  Jul.  §  241 ;  Bnr. 
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'■  given  him  (a).  But  the  owner  of  gavelkind  land  may 
"  alien  by  feotTment  at  the  age  of  fifteen  years  (ft).     3297. 

By  the  stat.  17  Geo.  3,  c.  26,  a.  6,  and  53  Geo.  3,  c.  141, 
3. 8.  it  is  enacted,  that  all  contracts  for  the  purchase  of  any 
annuity  with  an  infant  shall  be  utterly  void.     3298. 

An  infant,  like  a  femme  covert,  may  at  common  law  do 
any  a^  where  he  is  a  mere  instrument, and  his  interest  is 
not  concerned  (c).  Thus  an  infant  is  capable  of  executing 
a  bare  authority  (d).  And  an  infant  can  exercise  a  power 
even  though  it  be  coupled  with  an  interest,  when  an 
intention  appears  that  it  should  he  exerciseable  during 
minoiity  (e).  But  an  infant  cannot  sell  an  estate  devised 
or  conveyed  to  him  in  trust  to  sell;  for  a  testator  or 
grantor  cannot  confer  upon  an  infant  a  capacity  of 
discretion  in  the  way  of  contract  which  the  law  does  not 
pve  him  (/).    3299. 

An  infant  of  the  most  tender  age  may  present  to  a 
benefice !  (g).    3300. 

If  a  fine  or  recovery  by  an  iniant  was  once  admitted 
(except  in  the  case  of  a  recovery  suffered  by  attorney),  it 
could  not  be  reversed  without  a  personal  examination  of 
the  party  by  the  Court  during  the  continuance  of  his 
minority  (A).     3301. 

If  an  infant  makes  a  feoSment  and  gives  livery  of  seisin 

K  in  person,  it  is  not  void,  but  only  voidable  (i).    And  even 

a  deed  which  takes  effect  by  delivery,  without  an  additional 

ceremony,  if  executed  by  an  infant,  is  voidable  only,  and 

not  void,  at  least  if  it  is  for  his  benefit  (J ).     3302. 

(a)  1  Sigd.  Pow.  211 ;  Co.  Litt.       L.  R.  7  Ch.  D.  728. 


171  b,  n.  (6). 

(fc)  2  BL  Com.  8i;  Co.  Litt.  171 
b,  n.  (B). 

(c)  1  Sogd.  Pow.311. 

Id)  4  Cruise  T.  32,  c.  13,  g  28  ; 
2  Bugd.  Pow.  7th  ed.  637—6*1  ;  i 
Jarm.  WUls,  2nd  ed.  30  ;  Watt. 
Conv.  3rd  ed.  by  Preet.  246. 

(e)  In  n  Cardreu'i  Settlement, 


(/)  King  V.  BeOord,  I  Hem.  fc 
MU.  .343. 

(?)  3  Cruise  T.  21,  c.  2,  §  24  ; 
Barton,  g  200  i  Co.  Litt.  89  a,  n.  (1 ), 
and  172  a. 

(A)  Barton,  §  198. 

(/)  4  Cniii«  T.  32,  c.  4,  5  2.S  J 
Burton,  %  199. 

O)  Amny.AUen,ili.kU.im. 
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By  the  stat  1  WilL  4,  c.  65,  as.  3—8,  infants  may  be  ^^'li]- 
admitted  to  copyhold  estatea,  by  their  guardians  or  at-  adniiti»o« 
tomey8{«).    3303.  t^' 

By  ss.  12  and  15  of  the  same   Act,  infanta  or  their  ^^^^■ 
guardians  may,  by  order  of  the  Court,  surrender  leases,  n«wS^ 
and  take  new  leases,  to  the  same  uses  and  liable  to  the 
same  trusts,  charges,  incumbrances,  dispositions,  and  con- 
ditions as  the  leases  surrendered.    3304. 

By  ss.  16,  18,  20,  and  21,  infants,  or  if  they  are  out  of  ii^S^ 
the  jurisdiction,  some  other  person,  by  order  of  the  Court,  ^'^t- 
may  accept  surrenders  of  leases  and  execute  new  leases,  on*^" 
3306. 

By  s.  17,  by  direction  of  the  Court,  an  infant,  or  his  SSt*^ 
guardian  in  his  name,  may  grtmt  leases  of  any  land  ^1^°' 
belonging  to  him,  when  it  is  for  his  benefit;  but  no  lease 
is  to  be  made  of  the  capital  mansion-house  and  the  park 
and  grounds  held  therewith,  for  any  period  exceeding 
the  infant's  minority.  And  the  Court  has  no  jurisdiction 
under  this  statute  to  lease  an  infant's  estates,  unless  the 
infant  is  indefeasibly  seised  either  in  fee  or  in  tail  in 
possession  (i).     8306. 

We  have  seen,  however,  that  by  the  stat^  19  &  20  Vict, 
c.  120,  additional  leasing  powers  were  given  in  the  case  of 
infants  (c).  [But  this  Act  was  repealed  by  stat,  40  &  41 
Vict.  c.  18  (Appendix),  by  which  more  extensive  powers 
are  substituted.]     3307. 

[With  reference  to  sales  and  leases  of  land  on  behalf  gj^ J** ** 
of  infant  owners,  it  is  enacted  by  s.  41  of  stat.  44  &  45  ^^^g 
Vict.  c.  41  (Appendix),  that  "  Where  a  person  in  his  own  S^i^"' 
right  seised  of  or  entitled  to  land  for  an  estate  in  fee 
simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  infant, 
the  land  shall  be  deemed  to  be  a  settled  estate  within  the 
Settled  Estates  Act,  1877."     And  by  s.  42  of  the  same 
(<-)  See  Hupra,  par.  19UE — 8. 
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^ii^'a'i'  [s^tute  full  powers  of  management  of  the  land,  and  of 
receiving  and  applying  the  income,  during  the  minority 
of  the  infant,  are  conferred  on  the  truatees.  3307a. 
v^'  "m**  Provision  ia  also  made  respecting  the  property  of  infants 
SSd^t*  by  Stat.  4.5  &  46  Vict.  c.  38  (Appendix),  which  enacts, 
"  Where  a  person  who  is  in  his  own  right  seised  of  or 
entitled  in  possession  to  land,  is  an  infant,  then  for  the 
purposes  of  this  Act  the  land  is  settled  land,  and  the  infant 
shall  be  deemed  tenant  for  life  thereof"  (s.  59);  and 
"  Where  a  tenant  for  life,  or  a  person  having  the  powers 
of  a  tenant  for  life  under  this  Act,  is  an  infant,  or  an  infant 
would,  if  he  were  of  full  age,  be  a  tenant  for  life,  or  have 
the  powers  of  a  tenant  for  life  under  this  Act,  the  powers 
of  a  tenant  for  life  under  this  Act  may  be  exercised  on 
his  behalf  by  the  trustees  of  the  settlement  (a),  and  if 
there  are  none,  then  by  such  person  and  in  such  manner 
as  the  Court,  on  the  application  of  a  testamentary  or 
other  guardian  or  next  friend  of  the  infant,  either  generally 
or  in  a  particular  instance  orders  "  (s.  00).    3307b. 

The  interest  of  an  infant,  as  one  of  the  next  of  kin,  in  land 
formerly  belonging  to  a  partnership,  but  which  had  been 
retained  by  an  administrator  in  specie,  is  settled  land 
within  the  meaning  of  s.  5d  of  stat.  45  &  46  Vict  c.  38 
(Appendix) ;  and  the  Court  will  make  an  order,  under 
s.  38  of  that  statute,  for  the  appointment  of  trustees  to 
exercise  the  powers  conferred  by  that  Act,  but  without 
prejudice  to  any  question  as  to  the  interests  of  the  infants 
next  of  kin  (^).]     3307c. 

Independently  of  these  enactments,  it  was  a  rule  that 
an  infant  could  not  make  a  lease  of  bis  lands,  unless  it 
was  evidently  beneficial  to  him  (c).  Hence,  if  an  infant  is 
seised  of  land  in  fee  simple,  and  he  makes  a  lease  for  years 
of  it,  rendering  no  rent,  this  lease  is  void.  But  if  there 
(a)  Inre the Duhe o/jVemcaitU't  (c)  4   Cruise  T.  32,  c  5,  §  66; 

Settltd 3<t4itf»,h.R.2tCh.D.129.         Barton,  §  199. 
(fr)  Be  WelU,  31  W.  E.  76*. 
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is  a  rent  reserved  upon  the  lease,  then  the  lease  is  but  ^^"J"'/','' 
voidable,  and  may,  by  the  acceptance  of  the  rent  after  his 
full  age,  be  made  good  (a).    3306. 

By  the  Stat.  1  Will,  4,  c.  65,  a.  26,  a  guardian,  with  the  ^J^^^ 
approbation  of  the  Court,  may  enter  into  agreements  for  *'^**- 
or  on  behalf  of  the  infant.     3308. 

By  the  stat.  18  &  19  Vict.  c.  43,  s.  1,  it  is  eoacted,  that,  ^J^^t-. 
"  from  and  after  the  passing  of  this  Act,  it  shall  be  lawful 
for  every  infant  upon  or  in  contemplation  of  his  or  her 
marriage,  with  the  sanction  of  the  Court  of  Chancery,  to 
make  a  valid  and  binding  settlement  or  contract  for  a 
settlement  of  all  or  any  part  of  his  or  her  property,  or 
property  over  which  he  or  she  has  any  power  of  appoint- 
ment, whether  real  or  personal,  and  whether  in  possession, 
reversion, remainder,or  expectancy;  and  every  conveyance, 
appointment,  and  assignment  of  such  real  or  personal 
estate,  or  contract  to  make  a  conveyance,  appointment,  or 
assignment  thereof,  executed  by  such  in&nt,  with  the 
approbation  of  the  said  Court,  for  the  purpose  of  giving 
effect  to  such  settlement,  shall  be  as  valid  and  effectual  as 
if  the  person  executing  the  same  were  of  the  full  age  of 
twonty-one  years:  Provided  always,  that  this  enactmen 
shall  not  extend  to  powers  of  which  it  is  expressly  declarei 
that  they  shall  not  be  exercised  by  au  infant."  But  by  s.  i 
it  is  provided, "  that,  in  case  any  appointment  under : 
power  of  appointment  or  any  disentailing  assurance  shaj 
have  been  executed  by  any  infant  tenant  in  tail  uuder  th 
provisions  of  this  Act,  and  such  infant  shall  afterwards  di 
under  age,  such  appointment  or  disentailing  assurance  sbal 
thereupon  become  absolutely  void."  And  by  s.  4,  it  i 
further  provided,  "  that  nothing  in  this  Act  containei 
shall  apply  to  any  male  infant  under  the  age  of  twentj 
years,  or  to  any  female  infant  uuder  the  age  of  seventeci 
years."    3310. 

(a)  2  Pros.  Sbcp.  T.  26S. 
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'■     Before  this  enactmeDt  a  male  infant  could  not  bind  him- 

-  self  by  a  setttement  of  bis  real  or  personal  estate ;  nor 

could  the  property  of  a  female  infant  be  bound,  except 

so  far  as  regards  a  settlement  of  peisonal  estate  not  given 

for  her  separate  use  (a).    3311. 

An  in&nt  cannot  in  general  execute  a  letter  of  at- 
torney (t).    381S. 

Ati  exchange  of  corporeal  hereditaments  made  between 
an  infant  and  another,  is  not  void,  but  voidable  only ;  for 
the  infant,  at  his  full  age,  or,  if  he  dies  under  age  or  with* 
out  having  agreed  to  it,  his  heir,  may  either  affirm  or  avoid 
it  as  be  may  choose  (e).    3313. 

Under  the  old  law,  males  of  the  age  of  fourteen  years 
and  females  at  the  age  of  twelve  might  make  a  will  of 
personal  property  {d).  But  real  estate  could  not  be  devised 
by  an  infant,  unless  by  spedal  custom  (e).  And  by  the 
Stat.  1  Vict  c.  26,  s.  7,  it  is  enacted  "  that  no  will  made  by 
any  person  under  the  age  of  twenty-one  years  shall  be 
valid."    3314. 

If  an  estate  is  made  to  an  infant  upon  an  express  condi- 
tion, the  infant  will  be  bound  to  perform  it  (y).     3816. 


Section  II. 
Of  Portions  and  Legacies  to  In/antg. 
1,      A  portion  is  a  pecuniary  provision  made  for  a  child  by 
-  a  parent  or  person  standing  in  loco  parentis.     3316. 

A  legacy  by  a  parent  to  a  child  is  presumed  to  be  a 
portion,  although  it  be  not  so  expressed ;  because  providing 
for  a  child  is  a  duty  which  the  relative  situation  of  the 

(a)  Macpheisoa  on  Infante,  h\9  Pres.  Shep.  T.  291,  299. 

—527;  4  Cnu«e  T.  32,  c.  2,  §  21 ;  (d)  2  BL  Com.  497  ;  Co,  Litt89 

ICrn-T.  7,c.  l,|ai.  b,  n.  (6). 

(i)  1  Pres.  Shep.  T.  217 ;  Barton,  (e)  6  Crnise  T.  38,  c.  2,  §  6. 

§  201.     But  gee  W»tk.  Cone,  3ni  (/)  2  Cniiee  T.  13,  c  2,  §  17 ; 

ed.  by  Prest.  242—3.  Co.  Litt  246  b,  380  b. 

(«)  4  Crniae  T.  32,  c.  6,  g  9 ;  2 
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parUes  impose  upon  the  parent.  The  duty  which  ie  im-  ^^'J^gl'*^' 
posed  upon  the  parent  may  be  assumed  by  any  other 
person,  who  for  any  reason  thinks  proper  to  place  himself 
in  that  respect  in  the  place  of  the  parent ;  and  when  that 
is  so,  the  same  presumptions  will  arise  as  in  the  case  of  a 
legacy  or  gift  by  a  parent.     3317. 

There  are  some  doctrines  applicable  to  portions  which 
would  not  be  applied  to  a  gift  as  between  strangers  (a). 
3318. 

If  there  is  a  limitation  to  the  parent  for  life,  with  a  term  "t^  t« 
to  raise  portions  at  twenty-one  or  marriage,  and  the  in~  iwtionp. 
tereets  are  vested,  the  portions  must  be  raised  at  that  age 
or  on  marriage,  by  sale  or  mortgage  of  the  reversionary 
term,  unless  there  is  something  to  indicate  an  intention 
that  tbe  portions  should  not  be  raised  until  the  term  falls 
into  possession  (b).  If  the  portions  ore  not  raiseabLe  till 
the  parent's  death,  they  will  not  carry  interest,  except  from 
that  time,  though  they  may  have  become  vested  previously, 
unless  there  is  some  clear  indication  of  intent  that  they 
should  carry  interest  in  the  meantime  (c).    3319. 

If  a  portion  or  legacy  charged  on  land  is  made  payable  JJg^  „ 
on  an  event  personal  to  the  party  to  be  benefited,  and  ^^"JJ" 
SQob  party  dies  before  that  event  happens,  the  portion  ""^ 
or  l^acy  is  not  to  be  raised  out  of  the  land.    But  it  is  other- 
wise if  the  payment  is  postponed  until  the  happening  of 
an  event  not  referable  to  the  person  of  the  party  to  be 
benefited,  but  to  the  circumstances  of  the  estate  out  of 
which  the  portion  or  legacy  is  to  be  paid  (d).    3320. 

Where  a  portion  is  cbai^d  on  land,  and  no  particular 
time  is  6xed  for  the  vesting,  if  the  child  dies  before  the 
time  when  the  portion  is  needed,  the  portion  shall  not  be 
nused ;  for  it  is  reasonable  that  the  land  should  be  eased 

(a)  2  Spence's  £q.  Jdt.  39*.  248 ;  enprm  par.  3017  a. 

(i)  2  Spence'a  Eq.  Jnr.    405 ;  (rf)  2  Spencfi'a   Eq.   .Jur.    39fi  : 

Coole  Horlir.  Srt  ed.  j  131.  PUrkfr  v.  H'}4g',<n,  1   Dr.  Jt  Sm. 

(,<-)  Matty  T.  Lloyd,  10  M.  L.  Qua.  M8. 
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^ii}*,'^.'"]'  °^  ^^^  charge  when  the  ooly  motive  for  making  the  same 

ia  at  aa  end  (a).  33S1. 
^JiS*MM  -An  executor  cannot,  without  personal  risk,  pay  the  whole 
'"*""■  or  any  part  of  a  legacy  directly  bequeathed  to  an  in&nt, 
either  to  the  child  or  to  any  person  for  his  use  (6).  But 
by  36  Qeo.  3,  c  52,  s.  31,  an  executor  may  pay  the  legacy 
of  an  iofaat  into  Court,  after  deducting  the  duty,  without 
suit,  and  when  the  legatee  attains  twenty-one  he  may 
petition  for  it  (c).     3322. 


Section  III. 
Of  Maintenance. 
oi  '7'hT'J'      ^^  "^  ^^^  consider  the  law  as  it  stood  prior  to  the  stat. 
u-priorw  23  &  24  Vict.  c.  145,  a.  26,  [which  Ib  now  repealed  (</).] 
v!n.t  HfiT      Where  a  legatee  is  uoder  age,  and  is  a  child  of  the  tes- 
^'  ^^^    tator,  or  one  towards  whom  he  has  placed  himself  in  loco 
cil^dot^iw  pA<^i>ti9>  >>^<1  no  maintenance  or  interest  is  given,  there 
SSlud'ir   even   though  the  legacy  is  contingent,  interest  will  be 
'"°  '  allowed  to  such  legatee  from  the  time  of  the  death  of  the 

testator  (e),  or  ^m  the  birth  of  the  legatee,  if  the  legatee 
was  in  ventre  sa  mere  at  the  time  of  the  father's  decease  {_f). 
Where  the  legatee  ia  a  child  of  the  testator,  and  mainte- 
nance or  interest  is  given  by  the  will,  and  the  amount  or 
rate  is  specified,  the  legatee  will  not  in  general  be  entitled 
to  claim  more  than  the  maintenance  or  interest  specified  (^). 
Where,  however,  the  amount  specified  is  insufficient,  and 
the  legacy  is  vested,  the  Court  will  allow  a  reasonable 
maintenance,  even  though  the  surplus  interest  be  directed 
to  accumulate  {k).  3323. 
"*•  ""        Where  legacies  are  given  to  gnmdchildren  of  the  tes- 

(a)  2  Spencfs  Eq.  Jur.  398.  1270,  13*8  ;  Martin  v,  Marti-,  L. 

(ft)  1  Hop.  Leg.  by  White,  883.  R.  1  Bq.  36B. 

(O  1  Bop.  I-eg.  by  White,  882.  (/>  3  Bop.  "Lsg.  by  VUte,  1260, 

(i)  See  infi*,  par.  3332  a.  (j)  2  Bop.  Leg.  by  White,  1261, 

(c)  2  Bop.  Leg.  bj  White,  1267,  (h)  2  Bop.  L^.  by  White,  1262. 
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tator,  or  to  any  claas  of  infants  who  are  stnuigera  to  the  ^ii.'J^g^'sl" 
testator,  upon  a  future  or  contingent  event,  and  the  will  is  ,~  ^^  ^  ^ 
silent  as  to  interest  or  maintenance,  and  there  is  a  limita-  ^^1^. 
tion  over  to  others,  the  Court  will  allow  interest  in  the 
shape  of  maintenance,  if  those  other  persons  consent  (a). 
And  where  there  is  no  limitation  over,  and  all  or  some  of 
the  class  of  legatees  must  absolutely  take  the  fund,  there, 
all  having  an  equal  chance  of  taking,  the  Court  will  allow 
interest  in  the  shape  of  maintenance,  if  the  father  of  the 
legatees  is  not  of  ability  to  maintain  them  (£).     3324. 

Where  a  legacy  is  vested,  but  no  maintenance  b  directed,  J^^q,,, 
the  Court  will  order  it,  though  the  interest  is  directed  to  S^J^ 
be  accumulated  (c).    33S6. 

Though  a  sum  be  directed  to  be  paid  periodically  for  Apportion- 
maintenance,  until  the  time  for  the  payment  of  the  portion, 
the  child  will  be  entitled  to  a  proportionate  part  during 
the  interval   between  the  last  periodical   payment   and 
that  time  (d).    3326. 

The  Court  is  governed  by  a  regard  to  the  circumstances  Miini^ 
and  state  of  the  family  to  which  the  inbnt  belongs,  ut  ^gj^™ 
respect  to  the  allowance  of  any  maintenance  at  all,  and  to  ^^^^"^ 
the  amount  of  such  allowance.     So  that  although  there  """'■ 
may  be  a  trust  for  maintenance  under  which  the  whole 
income  may  be  applied,  yet  the  Court  will  not  apply  more 
of  it  than  necessary,  where  the  infants  have  other  sources 
of  income  (c).     And  if  the  father  is  able,  out  of  his  own  ^^,Uj^i, 
property,  to  maintain  the  infant,  the  Court  will  ordinarily  ^ti^iu, 
withhold  all  allowance  from  the  property  or  income  of  the  '^'^^''^■ 
infimt  for  his  m^ntenance,  even  though  there  may  be  a 
power  (as  distinguished  from  a  trust),  in  the  settlement  or 
will,  at  the  discretion  of  the  trustees,  to  appoint  part  of 
the   income   for   the   purpose   of  his   maintenance  and 

(a>  2  Rop.  Leg.  b7  White,  1279.  (d)  Story's   Eq.  Jnr.  5  479  ;  a 

(*)  2  Eop.  Leg,  by  White,  1283.  Spencu'ii  Kq.  Jor.  462. 

(<•)  2  9peDce'BBq.Jiir.  462.  (f)  WA.Ypy.  Ora*,  IHBeav.  5J1. 

VOL.   U.  QQ 
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^^ '^- J- 1- education  (a).  But  if  there  is  a  contract  ou  mRniage, 
—  - — -  amounting  to  a  trust,  that  property  shall  be  applied  for  the 
maintenance  and  education  of  the  children,  the  property 
must  be  apphcd,  without  reference  to  the  ability  of  the 
father  to  maintain  and  educate  them ;  because  the  father 
has  thereby  contracted  for  such  a  benefit  or  relief  to  him- 
self (b) .  And  an  allowance  will  not  be  withheld,  though  the 
fiather  be  of  ability  to  maintain  tbe  children,  if  it  would  foe 
a  hardship  upon  him  andinjurious  to  others  of  his  children 
who  take  no  benefit  under  the  will  and  are  dependent 
on  the  father,  by  diminishing  his  means  of  maintaining 
them  (c).  And  where  the  interest  of  children's  legacies  is 
given  to  a  parent,  to  be  applied  for  or  towards  their  tnain- 
tenance  and  education,  there,  iu  the  absence  of  a  contrary 
intention,  the  parent  takes  the  interest  subject  to  no 
account,  provided  only  that  be  or  she  discharges  the  duty 
of  maintaining  and  educating  the  children  in  a  competent 
manner.  And  the  reference  to  "  the  accumulations,  if  any," 
will  not  afford  an  indication  of  a  contrary  inteation,  if  it 
is  capable  of  being  referred  to  the  case  of  the  trustees 
themselves  applying  the  income  for  tbe  maintenance  and 
education  of  the  children,  instead  of  paying  it  over  to  the 
parent  for  that  purpose  (d).  But  if  the  fiind  is  given  to 
the  parent  in  trust  for  the  maintenance  of  bis  children, 
Uiough  he  is  entitled  to  apply  it  for  that  purpose,  what- 
ever may  be  his  ability,  he  must  account  for  the  application, 
like  any  other  trustee  {e).    3327. 

If  the  infant  is  an  eldest  son  and  the  younger  children 
have  no  provision  made  for  them,  an  ample  allowance  will 
be  decreed  to  the  infant,  so  that  the  younger  children  may 

(a)  51017*8  Eq.  Jut.  ^  l;)54  k,  and  773. 
notu  ;  2  Si)onL-c's  Kq.  Jur.  4«2, 4fi6  ;  (c)  2  llop.  Leg.  b?  White,  1 293. 

a  Rop.  I-CR.  by  White,  1292.  lil)Brmr7u-v.  Pinill,iliiai.(_S.6.y 

(6)  2  Bop.  Lejt.  by  White,  1297 ;  lt2  ;   1 1   Jarm.  4:  Byth.  by  Sweet, 

11  Jmna.  &  Bytb.by  Sweet,  662  ;  r.iES;  I  Jarrn.  Wills,  2na  ed.  3a». 
2    Speace's    Bq.   Jtu.    406—468;  (0)]!  Jarm.  &  Bytb.  by  Sweet, 

Bantomt  t.  Burgeu,  U  R.  S  Eq.  662. 
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be  maintained;  and  the  Court  will  act  in  a  similar  way  ^"^'b^s^' 
where  the  father  or  mother  of  the  infant  ia  in  distresa  or 
narrow  circiimatances  (a).     3328. 

In  the  case  of  devisea  and  bequests  to  a  woman,  in  DeTiMuid 
terms  or  in  effect,  for  the  support  or  benefit  of  her  children, '  "o™™ 
or  of  herself  and  her  children,  there  is  often  a  question  Jjlj"^^!!^' 
whether  she  is  to  take  a  part  of  the  beneficial  interest ;  ^^,tr„. 
or,  on  the  other  hand,  whether  she  is  to  take  the  beneficial 
interest,  subject  to  a  trust  for  her  children,  and  what  is 
the  duration  of  such  trust ;  or  whether  she  is  to  take  the 
whole  without  any  trust  All  such  questions  should  be 
excluded  (6),  In  general,  when  the  income  of  property  is 
given  to  the  mother  of  a  family,  for  the  maintenance  of 
herself  and  her  children,  what  is  intended  is,  that  she 
shall  receive  the  whole  of  the  income,  and  shall  maintain 
the  children  out  of  it,  so  long  as  they  form  part  of  her 
family.  But  in  such  a  case,  when  a  daughter  marries,  she 
loees  the  right  to  maintenance  (c).  A  direction  by  will  that 
tbe  testator's  widow  shall  receive  all  the  income  of  his  real 
and  personal  estate,  and  pay  and  apply  the  same  to  and 
for  the  use  of  herself  and  the  children  of  their  marriage, 
agreeable  and  according  to  her  own  discretion,  during  her 
life,  confers  upon  the  wife  a  discretionary  power,  which  the 
Court  will  not  disturb,  so  long  as  it  is  reasonably  and 
honestly  exercised  (d).     3328. 

In  the  absence  of  indication  to  the  contrary,  the  words  Ballot 

•' '  gUto  fur 

"  maintenance,  education,  and  briagiog  up,"  standing  to-  j[jjj^*^nja 
gether,  have  reference  to  minority  only.     But  where  a  EJSaiiS^iip. 
provision  is  made  for  "  the  maintenance  and  education  "  or 
"  the  maintenance,  education,  and  bringing  up  "  of  a  per- 

(a)  Sloiy'e  Eq.  Jut.  §  ViHo  ;  2  2HaTc(i07;InreHarri».7ExchM4. 
Silence's  Kq.  Jar.  4lil,  463;  2  Kop.  (0-B<w*-"'-i»'nff.H  8im.  113; 

Ue-  li;  White,  1296.  2  Mpeuce'a  Eq.  Jor.  461,  and  aee 

(i)  For  iDBUnces,  see  Gilbert  v.  caeca  referred  ti 


;   Jabber  v.  (if)  Ci'ttabadie  t.   Cotlabadie, 

AUcr,  9  Sim.  608  ;  TKorp  t.  Oroen,      Hara  110. 
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^h'i'b^'s''  ^'^^  during  the  life  ofonother.BucIi  person  isentiUedtoUie 
iKDefit  of  the  provision  during  the  whole  of  that  period  (oy, 
and  it  has  been  held  that  if  such  person  diet)  before  that 
period  expires,  his  repreeeatative.s  are  entitled  to  Uie 
amount  of  the  income  accruing  between  his  death  ud 
that  of  the  person  for  whose  life  the  provision  was  to 
last  (i).  And  where  the  income  of  real  or  personal  proper^ 
is  directed  to  be  applied  for  the  "  maintenajice  "  or  *  Ibe 
support "  or  "  the  maintenance  and  edncatioa  "  of  ap^wn. 
thuu^^h  at  the  time  an  infant,  he  is,  generally  speaking, 
entitled  to  the  income  during  bis  life  ic).  "  Educatioa" 
includes  maintenance.  But  a  legacy  given  to  a  mother 
for  "  maintenance  "  of  her  children  is  not,  by  the  t«niis 
of  the  bequest,  applicable  to  their  education.  Where  miin- 
tenance  is  given  during  minority,  as  a  general  rule  it  does 
not  cease  on  the  marriage  of  the  child  (it).  A  direction  that 
the  testator's  daughter  shall  reside  with  and  be  mainbuned 
by  bis  son  so  long  as  she  shall  remain  single,  only  eDtitles 
her  to  maintenance  so  long  as  he  lives,  and  so  long  as  she 
chooses  to  reside  with  him  («).  Where  a  testator  beqaotlu 
personal  estate  to  trustees,  amongst  other  things  to  pay  and 
apply  a  certcun  sum  in  and  upon  the  education  ofa  cbild, 
this  is  an  absolute  legacy  to  the  child,  and  he  iseotJdedto 
have  the  whole  at  once  severed  jrom  the  testator's  estate, 
with  interest  from  the  end  of  the  first  year  after  the  death 
of  the  testator,  and  invested  for  his  benefit  {/ ).  And  what 
a  testator  devised  estates  to  trustees,  in  trust  to  pay,  out 
of  the  rents,  £300  a  year  for  the  maintenance,  clothing, 
and  education  of  his  son's  children,  during  his  sod's  li^ 

(a)  BatUum  v.  Mer,  1  Rugs.  Il  Cox  391  ;  Qtrr  v.  it™*  (Xtt  3- 

My.  631  ;  Bayne  v,   Ch»w(Atr,  20  33  Beav.  4T4  ;   WUkiu  ».  Jf*^- 

Beay.  100.  L,  B.  IS  Ch.  D,  56*. 

(ft)  Wehh  V.  Sflly,  9  Sim.  469  ;  (rf)  2  Spence's  Eq.  Jor.  *«>;  > 

Bayne  v.  Cramther,  20  Beav.   40O.  Rop.  Leg.  by  While.  J49it. 

(o)  Soamtl  r.  Marti»,  10  Sim.  («)   IFiUon  v.  Bell,  L  B.  i  Hl 

287;  Silvingten  v.  Gray,  10  Sim.  Ap.  5SI. 

29S;    AUwaiidi-rv.lfOKtbeh,    1  </ >  .ViW  t.  J'niu->.  Ifi  Sim.  3I«. 
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and  the  3on  had  three  children,  all  of  wDom  attained  ^H'^g^','' 

twenty-one,  and  then  one  died,  it  was  held  that  the  whole 

of  the  fund  was  not  to  be  applied  for  the  maintenance, 
clothing,  and  education  of  the  aurvivora,  but  that  the 
personal  repreaeutative  of  the  deceased  child  waa  entitled 
to  one-third  of  the  £300  a  year  during  the  parent's  life ; 
the  words  "  maintenance,  clothing,  and  education  "  being 
considered  equivalent  to  "  the  beneEt "  of  the  children  (a). 
3330. 

A  power  ofadvancement  for  setting  up  sons  and  ilaugh-  powenot 
teis  in  business,  will  not  entitle  trustees  to  make  advances  •"•<"'■■ 
for  such  a  purpose  to  married  daughters  (d),     3331. 

By  atat.  2.3  &.  24  Vict.  c.  145, s.  26 (c),  "  in  all  cases  where  s«t.  as  as* 
any  property  is  held  by  trustiOes  in  trust  for  an  infant  '^^;^^ 
either  absolutely  or  contingently  uu  hia  attaining  the  age  H^^^''  "* 
of  twenty-one  years  (d),  or  on  the  occurrence  of  any  event 
previously  to  bis  attaining  that  age,  it  shall  be  lawful  for 
such  trustees,  at  their  sole  discretion,  to  pay  to  the 
guardians  (if  any)  of  such  infant,  or  otherwise  to  apply  for 
or  towards  the  maintenance  or  education  of  such  infant, 
the  whole  or  any  part  of  the  income  to  which  such  infant 
may  be  entitled  in  respect  of  such  property,  whether  there 
be  any  other  fund  applicable  to  the  same  purpose,  or  any 
other  person  bound  by  law  to  provide  for  such  noaintenance 
or  education,  or  not ;  and  such  trustees  shall  accumulate 
all  the  residue  of  such  income  by  way  of  compound 
interest,  by  investing  the  same  and  the  resulting  income 
thereof  from  time  to  time  in  proper  securities,  for  the 
benefit  of  the  person  who  shall  ultimately  become  entitled 
to  the  property  from  which  such  accumulations  shall  have 
arisen :  Provided  always,  that  it  shall  be  lawful  for  such 
trustees  at  any  time,  if  it  shall  appear  to  them  expedient, 

(a)  Lrutet  v.  Leieet,  Irt  Sim.  2(iri.      par,  3125 — 7  a. 

(i)  TiUbot  V.  MarihfieUi.  L.  K.  *  (i)  In  re  OetUnt,  L.  B.  1  Ch.  I). 

Eq.  661.  232  ;  In  rr  Qeitrgr,  L.  K.  5  Ch.  U. 

(o)    But   tee   w.  32—4,   lupn,       (Ap.)  837. 
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^H 'i'a'i'  ***  *PP'y  ^^^  whole  or  any  part  of  auch  accumulations  as 
if  the  same  were  part  of  the  income  arising  in  the  then 
current  year,"    3332. 

vtei""*"      [That  section  is  now  repealed  by  stat,  44  &  *5  Vict. 

Tiit'con-  ^-  *1  (Appendix),  which  enacta  by  8.  43,  "  (1)  Where  any 
property  is  held  by  tmateea  in  trust  for  an  infant,  either 
for  life,  or  fur  any  greater  interest,  and  whether  absolutely, 
or  contingently  on  his  attaining  the  age  of  twenty-one 

^jl^j^"*   years,   or  on  the   occurrence   of  any   event   before   hie 

iS^"""eic.  attaining  that  age,  the  trustees  may,  at  their  sole 
discretion,  pay  to  the  infant's  parent  or  guardian,  if  any, 
or  otherwise  apply  for  or  towards  the  infant's  maintenance, 
education,  or  benefit,  the  income  of  that  property,  or  any 
part  thereof,  whether  there  is  any  other  fiind  applicable 
to  the  same  purpose,  or  any  person  bound  by  law  to 
provide  for  the  infant's  maintenance  or  education  or  not. 
(2)  The  trustees  shall  accumulate  all  the  residue  of  that 
income  in  the  way  of  compound  interest,  by  investing 
the  same  and  the  resulting  income  thereof  from  time  to 
time,  on  securities  on  which  they  are  by  the  settlement, 
if  any,  or  by  law,  authorized  to  invest  trust  money,  and 
shall  hold  those  accumulations  for  the  benefit  of  the  person 
who  ultimately  becomes  entitled  to  the  property  from 
which  the  same  arise;  but  so  that  the  trustees  may  at 
any  time,  if  they  think  fit,  apply  those  accumulations,  or 
any  part  thereof,  as  if  the  same  were  income  arising  in 
the  then  current  year.  (3)  This  section  applies  only  if 
and  as  far  as  a  contrary  intention  is  not  expressed  in  the 
instrument  under  which  the  interest  of  the  infant  arises, 
and  shall  have  effect  subject  to  the  terms  of  that  instni- 
nent,  and  to  the  provisions  therein  contained.  (4)  This 
section  applies  whether  that  instrument  comes  into 
operation  before  or  after  the  commencement  of  this 
Act."]     3332a. 
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CHAPTER  V. 

OF   UXEQITXHATE    CHILDREN. 


Bastards,  or  natural  or  illegitimate  children,  that  is,  such  p«w^ 
children  as  are  not  bom  either  in  lawful  wedlock  or  within  - 


ail  nullius  filii,  are  incapable  of  succeeding,  by  act  of  law, 
to  the  real  or  personal  estate  of  their  father  or  mother  or 
anyotherperson,  incase  of  intestacy  (a).  Bat  when  a  man 
has  an  ill^itimate  son,  and  aflerwards  marries  the  mother, 
and  has  by  her  a  legitimate  son,  and  the  illegitimate  son 
(basbuil  eigQ&)  on  his  father's  death  enters  upon  the  land, 
and  dies  seised  thereof,  whereby  the  inheritance  descends  to 
his  issue,  in  this  case  the  Intimate  son  and  all  other  heirs, 
though  minors,  femmes  covert,  or  under  any  incapacity 
whatever,  are  totally  barred  of  their  right  (6).    3333. 

We  have  seen  that  bastards  cannot  have  any  heirs,  ex-  sna 
cept  the  children  or  remoter  issue  of  their  own  bodies  (e).  of  b 
8334. 

If  a  bastard,  who,  as  nulKuu  filius,  can  have  no  kindred,  soo 
or  any  other  person  having  no  kindred,  dies  intestate,  T*!; 
without  wife  or  child,  his  effects,  subject  to  his  debts, 
belong  to  the  Sovereign,  as  ultimus  hferes ;  who  usually 
grants  them,  with  the  exception  of  a  smalt  part,  by  letters 
patent  or  otherwise:  and  then  the  grantee  becomesentitled 
to  the  administration,  and  consequently  to  the  sole  enjoy- 
ment of  the  property  {d).      Where  a  bastard  or  other 

(a)  2  Bl.  Com.  247  ;  Birtwki'tlr  —101. 

T.  Vardell,  7  CI.  &  F.  S25,  93*  ;  and  (r)  Supm,  par.  I2fl*. 

remarks  of  V.-C.  Z'lfufci-iiey,  in  ft-  {d)  yiaa.   Etora.   4th  ei\.  357, 

Don't  Bitale.  4  Drew,  199.  1300. 

(j^)  2  BL  Com.  218 ;  Litt  §  399 
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]^l  person  having  no  kindred  dies  intestate,  leaving  a  widow, 
—  but  no  children,  the  widow  ia  entitled  to  one  mmety  only, 

and  the  Crown  to  the  other  (a).  3336. 
""  Where  a  child  is  bom  in  Scotland  of  parents  domiciled 
''  there,  who,  at  the  time  of  his  birth,  were  not  married,  bat 
!ir.  afterwards  married  in  Scotland,  he  cannot  take  as  heir  to 
his  father  in  England ;  nor  can  his  father  take  as  heir 
to  him.  For,  though,  being  legitimate  in  Scotland,  he  is 
legitimate  here  also,  as  regards  his  personal  status,  yet 
by  our  law  of  inheritance  he  cannot  inherit,  nor  have 
any  heir  except  his  own  issue,  because  be  was  not  bom 
in  lawful  matrimony  (&).  3336. 
n  No  provision  can  be  made  for  illegitimate  children,  unless 
ii-  they  are  in  esse,  and  have  acquired  the  name  of  children 
by  reputation  at  the  date  of  the  instrument  or  at  the  time 
when  it  takes  effect  (c).  It  is  an  imperative  duty,  on  the 
part  of  a  putative  father,  towards  the  mother  and  the 
illegitimate  children  actually  bom  or  in  ventre  matj-is,  as 
well  as  towards  the  public,  to  moke  a  provision  for  those 
children ;  and  therefore  such  a  provision  is  consonant  to 
law.  But  it  is  not  the  duty  of  a  man  to  make  a  provision 
for  illegitimate  children  to  be  begotten;  on  the  contrary, 
his  duty  is  at  once  to  abandon  any  connection  be  may 
have  formed,  or  to  contract  a  lawful  marriage  ;  and  it  is 
contrary  to  the  policy  of  the  law  to  allow  him  by  deed, 
or  even  by  will,  to  make  a  provision  for  illc^timate 
children  to  be  begotten  at  a  future  time.  So  that  where 
a  testator,  after  providing  for  each  of  the  illegitimate 
children  he  had  by  his  housekeeper,  made  a  devise  to 
such  other  child  (if  any)  that  might  be  bom  of  her  in 
his  lifetime  or  in  due  time  afler  his  death,  an  after-bom 
illegitimate  child  of  hers,  of  which  he  was  the  reputed 
(a)  Wmf>.  Eiors.  4th  ed.  368.  ]'I4,  199. 

(ft)  Birlu^hUtlev.  Vardfll.2  CA.  (c)  2  Ptw.  Shep.  T.  235  ;  2Jam. 

k  Fin.  B71  ;  7  CI.  &  Fin.  HHfi,  92.5,       Wills,   ami   ed.  202—4.    Anil  see 
'iM;    III-   Dan*  EitaU;   4  Drew.      cases  infra. 
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father,  took  nothing  (a).    And  this  rule  applies  to  the  t^J^^j 

children  of  a  man  by  his  deceased  wife'a  sister,  though  ^ 

she  may  have  gone  through  the  ceremony  of  marriage  (&). 
But  an  illegitimate  child  in  the  mother's  womb  ie  capable 
of  taking  by  a  proper  description  (c).  Natural  children 
unborn  at  the  date  of  a  will  cannot  take,  however,  under 
the  description  of  children  or  issue  of  the  testator  or  of 
another  man,  whether  to  be  bom  of  a  particular  woman 
or  not,  since  the  question  whether  in  fact  the  grantor, 
settlor,  testator,  or  other  person  was  or  was  not  the  real 
father,  is  one  which  can  only  be  aucertained  by  evidence 
that  pablic  policy  forbids  to  be  admitted ;  although,  if 
the  child  en  ventre  sa  mere  be  merely  described  as  a 
child  with  which  its  mother  is  enceinte,  without  men* 
tioning  its  father,  otherwise  than  as  its  putAtive  father, 
then  the  child  will  be  capable  of  taking  {<t).    3336a. 

It  is  to  be  assumed  that  wherever  a  testator  uses  the  whan 
word  children,  son  or  daughter,  issue,  nephew,  or  other  ^ildnB, 
relation,  he  prim&  facie  means  legitimate  children,  etc.  ^'j^^^,. 
The  law  will  never  allow  an  illegitimate  child  or  relative,  ^Mjli^,"',,, 
though  bom,  and  though  recognized  as  a  child  or  relative,  lut'-^kin, 
to  take  by  deed  or  will,  merely  under  the  general  deno- 
mination of  achild,  or  ason,  or  daughter,  or  issue, or  next 
of  kin,  or  relative  of  any  kind,  unless  aided  by  something 
else  in  the  deed  or  will  itself,  -or  unless  the  words  cannot 
be  satisfied  by  any  other  construction.     And  an  illegiti- 
mate Bon  will  not  take  under  the  description  of  first-bom 
son  of  his  mother,  though  the  testator  well  knew  that  her 
son  was  illegitimate.     Evidence  cannot  be  received  to 
prove  that  illegitimate  children  were  intended  by  the 

Co)  Medirarth  v.  Popr,  27  Beav.      I,.  R.  3  Ch.  D.  773. 

71.  (d)  1  Bop.  I^.  by  White,  80;  2 

(ft)  HeiMTth  V.  Milli,  L.  R.  2  Eq.       Pres.  Shep.  T.  2Sh  ;  2  J«nn.  WillR, 

389.  2ndcd.  199, 20* ;  Pratt  i.  Matth-m, 

23  BesT.  32S ;  Lrpii^r  v.  Bran.  ^,. 

R.  10  Bq.  IfiO. 
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Tri*ca!t.  testator  to  be  induded  in  the  deecription  of  dtildnn, 

otherwise  than  by  showing  that  it  is  imposable  from 

the  circamstanceii  of  the  parties  that  any  legitinute 
children  could  take  under  the  beqaest,  or  by  lowing 
that  there  wei«  illegitimate  children  who  bad  uqnired 
the  name  and  character  of  children  by  repntati<Hi,  and 
showing  the  existence  of  other  material  circumstaocea,  it 
the  date  of  the  will,  proving  that  illegitimate  childrQi 
must  have  been  intended  (a).  But  in  either  of  these  cases, 
there  may  be  a  gift  to  living  illegitimate  children,  and 
even  as  a  class,  though  the  class  would  not  ioclade  Hie- 
gitimate  children  not  bom  or  not  in  ventre  matris  at  (bt 
lime  when  the  will  speaks,  but  would  include  I^tinub 
children  of  some  future  possible  marriage.     3337. 

It  was  held  by  the  Lords  Justices  James  and  Melli^h  ii) 
(reversing  the  decision  of  V.-C.  Wickens,  and  contniy  to 
the  opinion  of  the  Lord  Chancellor,  Lord  Selbome),  tfait 
an  illegitimate  child  of  the  testator,  bom  between  the  date 
of  the  will  and  Uie  death  of  the  testator,  and  recogniied 
and  registered  by  him  as  his  child  by  his  deceased  wife's 
sister,  took  under  a  devise  and  bequest  for  "all  oUkt 
the  children  which  he  might  have  or  b^  reputed  to  ban 
by  M.  L.,  then  bom  or  thereafter  to  be  bom."  And  in  Be 
(fl)  2  l-rea.  Shep.  T.  237  ;  1  Hop.  child  see  Alien  v.  WfMtr.iGi. 
Uf;.  by  White,  ftU  ;  2  Jarm.  Wills.  177;  Edntiiuiir.  Frurj.l96itr 
2n.l  ed.  181-197;  Jhirrant  v/  223  ;  ^amrt  v.  TVjh-WL  31  Best. 
/WiniA  5  Do  a. &  S.  343  ;  Oabh  v.  232;  LfpiHrv.  Jfra<t,].  R.IVH 
J>,;a4rri,a»l,  1  K.  ft  J.  iSM;  Rt-  IfiO  ;  Owi  v.  ffiU.  L.  B.S  Cll,l^ 
yivrA|-«>  TWrf,  ISm-iGif.  3fi2:  311;  Bill  r.  Crm^k.  L.  R.sH.1- 
Liigh  V.  Bynm,  1  Sm.  ft  G  if.  481; ;  2Gti.  282—3  ;  Pa^  v.  CitiMm.LB. 
JT-Tf^T.  t*iW«,I9Bea».421  ;  Tvg-  12  Eq.  Ifi  ;  /n  rr  Hr-wt  TrK, 
10iUf.Scott.2i^fe.y.U\  ;Kell</y.  L.  R  16  Eq.  238  ;  /«  rr  Aji"' 
Bammimd,-i(iV,i!ay.m;  Medicerth  TrH>U.'L.YL\  Ch.  D.  2S2  ;  Wf 
T. /'«pf.27Bi»v.71;  lU  Herhrrt',  v.  Harden.  U  R.  1  Ch.  D.  «' : 
Tniitt,  1  Johim.  &  HciD.  121  ;  Jie  Dorin  v.  Vorin,  L.  B.  7  H.Lif': 
StaaM'-y'i  Kttate,  U  R.  6  Eq.3a3  ;  EUit  v.  JIm.il.'UH,  I.  R.  W  Cb.  D. 
ai/ton  T.  Ooodbvn,  L.  R.  6  Eq.  2TS  ;  236  ;  Mfg'im  t.  Ilindle.  L.  R.  >> 
tH  Ji^  Welly  E'tate.L.R,6Eq.52S;  Ch.  D.  (Ap.)  198. 
ffolt  t.  Sindrey,  L.  B.  7  Eq.  p  70.  (t)  Oerf«(o»  ».  flilUirw,  U  B. 

M  to  children  at  an  ill^tinwte      9  Ch.  Ap.  147. 
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Goodmn's  Trusts  (a).  Sir  Q.  Jeaael,  M.  R,  held  that  where  a  , 
teetatiix  bequeathed  to  ber  children  by  her  deceased  sister's  ~ 
haaband,  with  whom  she  had  gone  through  tiie  ceremony 
of  mamage,  a  child  bom  between  the  date  of  the  will  and 
the  death  of  the  testatrix,  and  acknowledged  and  regis- 
tered aa  such,  took  under  the  will.     3338. 
(a)  L.  R.  17Bq.346. 
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CHAPTER  VI. 

OP  FEBSONS  OP  UNSOUITD  ItlSD. 

In  the  case  of  contracts  or  other  acts,  however  solemn,  of 
-  peraons  who  are  idiots,  lunatics,  or  otherwise  of  unsound 
x  mind  or  of  weak  understanding,  wherever,  from  the  nature 
of  the  transaction,  there  is  not  evidence  of  entire  good 
Gaith,  or  it  is  not  seen  to  be  just  in  itself  or  for  the  benefit 
of  those  persons,  Courts  of  Equity  will  pet  it  aside,  or 
make  it  subservient  to  their  just  rights  and  interest.  But 
where  there  is  entire  good  faith,  and  the  contract  or 
other  act  is  for  the  benefit  of  such  pei'sons,  as  to  provide 
them  with  necessaries,  there  Courts  of  Equity  will  up- 
hold it,  as  well  as  Courts  of  Law  (a).    3338. 

[In  the  case  of  insolvency  of  the  estate  of  a  lunatic,  the 
Court  will  first  make  proper  provision  for  the  maintenance 
of  the  lunatic,  and  then  distribute  the  remainder  of  the 
.  assets  among  the  creditors,  claims  for  past  maintenance 
being  paid  in  full  (&).]     3339a. 

Where  s  lunatic  tenant  in  tail  of  copyholds  executes  a 
power  of  attorney  authorising  her  attorney  to  procure 
her  admission  as  tenant  in  tail,  and  then  to  surrender 
them  and  take  re-admission  in  fee,  for  the  purpose  of 
barring  her  entail,  the  estate  tajl  is  not  barred  (c).  3340. 
.  A  person  is  not  allowed  to  allege  his  own  insanity,  to 
avoid  a  conveyance  made  by  him  when  insane.  But 
after  his  death,  his  heir  or  other  person  interested  may 
take  advantage  of  his  incapacity  and  avoid  the  grant, 

(a)  SU>ry'a  Bq.  Jar.  §  227—329. 
234— 23S  ;  Longvxate  y.  JMger,  2 
Gif.  157. 
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And  ao,  if  a  person  purchases  when  insane,  he  cannot  J*^"^" 
avoid  the  purchase  himself;  but  if  he  dies  insane,  or^— — 
does  not  afterwards,  upon  recovering  his  reason,  agree  ^,J^' 
to  the  purchase,  his  heir  may  either  waive  or  accept 
the  estate  at  his  option  (a).  And  after  a  person  is  found 
a  lunatic  by  inquisition,  his  committee  may  vacate  the 
purchase.  And  as  the  Sovereign  has  the  custody  of  idiots 
upon  office  found,  he  may  annul  a  purchase  by  an  idiot(i). 
When,  however,  a  person  apparently  of  sound  mind  and 
not  known  to  be  otherwise  by  the  vendor,  enters  into  a 
contract  for  the  purchase  of  property,  which  is  fair  and 
bonJL  fide,  and  which  ia  executed  and  completed,  and  the 
property,  the  suhject-matter  of  the  contract,  has  been  paid 
for  and  fully  enjoyed,  such  contract  cannot  be  idlerwards 
set  aside  either  by  the  alleged  lunatic  or  those  who  repre- 
sent him  ;  especially  where  tJie  property  cannot  be  restored 
so  as  to  put  the  parties  in  their  original  position  (c).  3341. 

Where  a  voluntary  deed  is  executed  by  a  lunatic  under 
a  total  miaapprehenaion,  it  is  inoperative  (d).    3342. 

It  may  here  be  remarked,  that,  before  a  person  is  found  Pnmmp 
a .  lunatic  by  inquisition,  the  presumption  of  law  is  in  ^^ « 
favour  of  his  sanity ;  but  after  that,  the  presumption  is 
against  his  sanity.    The  finding  of  insanity  by  the  jury 
therefore  shifts  the  burden  of  proof,  but  it  is  not  con- 
clusive on  third  persons  (e).     3343. 

Madmen  and  lunatics,  except  during  a  lucid  interval,  wiuaoi 
idiots,  or  natural  fools,  and  persons  grown  childish  by  ouaand 
reason  of  old  age  or  disease,  are  incapable  of  making  a 

(a)    2  BL  Com.  291—2;   Sugd.  on  Evid,  10th  ed.  462  ;  Chit.  Con. 

Concise  View,  542 ;  4  Cruige  T.  32,  7th  ed.  131—4  ;  Ad.  Con.  Slh  ed. 

c.  25,  §  8 ;  Co.  Litt.  2  b,  247  b ;  944—6  ;  8m.  Con.  3rd  ed.  294—7. 
Litt.  s.  40fi.  (rf)  Maating  v.  GiU,  L.  R.  13 

(S)  Sugd.  ConcUe  View,  245,  Eq.  485. 

(O  MMonv.  Cbrnz-BHj',  2  Eioh.  (/•)  SitHokf.  WatU,U  Brav.  106; 

487,  BO;liatfinned,4EKcli.l7;Sogd.  J^iiurpaadE.  I.  Campany  t.  Dyrc 

Concise  View,  642  ;  Phil.  Luu.  17  ;  S<*tnbrf,  10  Moore  P,  C.  232,  239, 

Broom  Com.  2nd  ed.  638  ;    Rom.  245—7. 
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T^r'cH*'*.  '"^  (**)■    -*"^  ^^  "^"^  prebandi  lies  on  the  party  Betting 

'         up  a  will  made  during  the  sabeistence  of  a  commiasion  of 

lunacy,  to  establish  the  fact  of  a  complete  or  partial 

recovery  of  the  testator,  at  the  time  of  giving  instructions 

for  and  executiug  the  will  (b).     But  if  a  person  of  sound 

mind  makes  his  will,  it  is  not  revoked  or  affected  by  his 

subsequent  insanity  (c).     3344. 

LuiiMLa  Neither  a  lunatic  nor  his  conunittee  can  present  to  a 

i>n»iit.       church.    But  the  Lord  Chancellor,  by  virtue  of  the  general 

authority  delegated  to  him  by  the  Crown,  presents  to  all 

livings  whereof  lunatics  are  patrons  (d).    3346. 

pow™™-      By  the  stat.  16  &,  17  Vict  c.  70  (by  which  so  much 

tiia  Lwuur   of  the  stat.  1  Will.  4,  c.  65,  as  relates  to  persons  of  un- 

RegulHlion  _  '  '  r  ^ 

Hil'd  b'^u^e  sound  mind,  and  parts  of  certain  other  Acta  mentioned  in 
v^^^i's"  ^^^  schedule,  are  repealed),  certain  enactments  are  made 
vt'^^c.lv."  for  the  admittance  of  lunatics  to  copyhold  property,  by 
their  committees,  or  by  attorney  appointed  by  the  lord, 
and  for  the  payment  of  the  fines  due  thereon  (as.  108 — 
112).  The  committees  may  surroider  leases  and  accept 
renewals  (s.  113);  and  the  expenses  of  renewals  may  be 
chained  on  the  leasehold  property  (a  11*);  and  every 
lease  renewed  shall  "  operate  and  be  to  the  same  uses,  and 
be  liable  to  the  same  trusts,  chaiges,  incumbrances,  dis- 
positions, devises,  and  conditions,  as  the  lease  surrendered 
was  subject  to,  or  would  have  been  subject  to  if  the  sui^ 
render  had  not  been  made"  (s.  115).  The  property  of 
lunatics  may  also,  by  order  of  the  Lord  Chancellor,  be  sold, 
mortgaged,  or  otherwise  disposed  of,  for  payment  of  debts 
or  for  future  maintenance,  or  for  other  expenses  therein 
(a)  2  BI.  Com.  IHT  ;  ]  Jarm.  cient  to  render  him  incapable  of 
Wills,  2nd  ed.  26.  But  aee  Banht  (eelaraentary  cliBpositioo. 
V.  Goo-IfelUm,  L.  It.  5  Q.  B.  549.  as  (A)  Prioteji  and  E.  1.  C-mpany 

to  the  question  whether  partial  un-      t.  Dt/re.  Sumhrr,  10  Uoorc  P.  C. 
Huundneas.iiutaffectingtlie general      232,  239,  245—7. 
faculties,  and  not  operating  on  the  (o)  Wms.  Bzors.4thed.  I8,n.  («). 

mind  of  the  t««tat«r  in  regard  to  (li)  3  Crnise  T.  21,  c  2,  g  **, 

testamentarj  dispositions,  is  suffi- 
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menHoned  (ss.  116,  117).  The  expenaes  of  improvementiB  ^f'"",^ 
may  be  charged  on  the  lunatic's  estate  (s.  118);  and  the 
surplus  of  moneys  to  be  raised  under  the  previous  sections 
will  be  of  the  same  nature  and  character  as  the  estate  sold, 
mortgaged,  chai^d,  or  disposed  of  (e.  119).  Committees 
may,  by  order  of  the  Lord  Cbanoellor,  sell,  mortgage,  let, 
divide,  exchange,  or  otherwise  dispose  of  land,  in  per- 
formance of  contracts  entered  into  prior  to  the  lunacy 
(s.  122) ;  and  may,  on  a  dissolution,  by  order  of  the  Lord 
Chancellor,  convey  partnership  property  (a.  123);  and 
committees,  by  the  order  of  the  Lord  Chancellor,  may 
also  sell  undivided  shares  of  land,  or  make  partitions 
or  exchanges  (s.  124) ;  may  sell  lands  for  building  pur- 
poses (s.  125) ;  may  dispose  of  business  premises  (s.  126) ; 
may  dispose  of  undesirable  leases  or  underleases  (a.  127) ; 
may  enter  into  certain  agreements  on  behalf  of  lunatics 
(8. 128);  may  make  leases  and  underleases  (ss.  129 — 135) ; 
and  may  exercise  powers  vested  in  lunatics  (ss.  136 — 138). 
3S46. 

Sections  129, 130,  and  131  of  this  Act  are  explained  and 
amended  by  the  stat  18  Vict.  c.  13,  whereby  the  com- 
mittee of  a  lunatic  tenant  in  tail  is  enabled,  by  order  of 
the  Lord  Chancellor,  to  make  leases  so  as  to  bind  the 
lunatic  and  his  heirs,  and  all  persons  claiming  under  the 
entail,  or  after  the  determination  of,  or  in  remainder  or 
reversion  expectant  on  the  estate  tail  (a).     3347. 

[All  powers  given  by  stat,  40  &  41  Vict.  c.  18  (Appendix),  buu  Mt 
and  all  applications  t«  the  Court  and  proceedings  con-  If^ 
nected  with  such  applications  under  that  Act,  may  be  "'■*■  "■  "■ 
exercised  by  committees  on  behalf  of  lunatics  (s.   40). 
And  under   stat.  45  &  46  Vict.  c.   38  (Appendix),  the 
committees  of  lunatics  may,  on  their  behalf,  under  an 
order  of  Court,  to  be  obtained  by  petition,  exercise  the 
powers  of  tenants  for  life,  under  that  Act  (s.  C2).]    3347a. 

(a)  A*  to  lessee   and  sales  of      are  iutercsted,  see  supra,  pai.  1906 
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^i       By  the  Btat.  25  &  26  Vict.  c.  86,  sa.  1—15,  in  the  case 

~  of  insaDe  persons  not  found  lunatic  by  inquisition,  whose 

^'    property  does  not  exceed  £1000  in  value  or  £50  per 

annum,  the  Lord  Chancellor  may  apply  such  property 

for  such  person's  benefit  in  a  sammuy  manner.    Also  by 

8.  16  the  powers  over  the  property  of  lunatics  given  by 

t«  s.  116  of  the  atat.  16  &  17  Vict  a  70  are  extended.    [And 

now  by  the  more  recent  stat,  45  &  46  Vict,  c  82,  this  power 

of  the  Lord  Chancellor  is  extended  to  the  case  of  insane 

persons  not  found  lunatic  by  inquisition,  whose  property 

does  not  exceed  £2000  in  value  or  £100  per  annum.] 
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CHAPTER  VII. 

OF  ALIENa 

Of  Aliens,  under  the  Law  prior  to  the  Naturalization  Act, 
1870. 

With  certain  exceptions  (a),  a  person  bom  out  of  the  -^t^c^r. 


Queen's  dominions  is  an  alien,  until  naturalized  or  made  whaaiiHu 
a  denizen,  unless  such  person's  father  is  not  attainted  of  "^ 
treason,  nor  liable  to  its  penalties,  if  he  should  return 
home,  nor  in  the  actual  sarvice  of  any  hostile  prince  or 
state,  and  is  either  a  natural-bom  subject  (6),  or  is  the  son 
of  a  natural-born  subject,  having  the  three  other  above- 
named  qualifications  (*;),  or  unless  such  person  is  the  wife 
of  a  natural-bom  subject  or  naturalized  person  ((/).  S349. 

By  the  common  law,  an  alien  might  purchase,  but  he  wh^miim. 
could  not  hold  any  real  estate  or  chattel  real ;  for  if  he  I^di», 
purchased  any  real  estate  or  chattel  real,  it  was  forfeited  umj  nur 
to  the  Crown,  on  office  found,  or  on  the  death  of  the  alien, 
whichever  first  happened.     A  lease  for  years  of  a  house 
for  convenience  of  merchandize  is  an  exception  to  this ; 
and  though  the  stat  32  Hen.  8,  c.  16,  s.  23,  makes  void 
all  leases  of  houses  or  shops  to  an  alien  artificer  or  handi- 

(a)  See  Stamp's   Index  to  the  therefore  the  gtandcbild  of  n  TiRtu- 

Statute  L&ir,  tit.  "  Alien."  ral-bom  subject,  bom  out  of  tbc 

(6)    Stat.  7  Anne  c.  6,  b.  5  ;  4  Queen's  allegifince,  is  entitled  Ui 

Geo.  2,  c.  21.  the  benefit  of  the  statute,  in  regard 

(c>  Stat.  13  Geo.  3,  c.  21 ;  Burton,  lo  holding  lauds  as  a  natnral.bom 

§  1<)3:  S  (.'raise  T.  39,  c.  2,  §  lit,  14.  subject,  although  he  has  not  com- 

The  words  in  the  stat.  13  Geo.  3,  plied  with  the  formalities  specified 

c.  21,  8.  3,  arc  to  be  read  "aliens'  in  the  3rd  section,  which  on  Ij  ref ere 

duties,  customa,  and  impoffl'tioDB,"  to  Sscal  chai^ea  on  subjecta  and 

a«inRaithhjHei1.,andnot"alienB,  onalieas.     BarrmvY.  Wadii»,H 

duties,  ouxtoms,  and  impositions,"  Bear.  327. 

aa  iu  tbe  quarto  od.  o(  1774  ;  and  (d)  T  k  »  Vict,  c  66,  b,  16. 

Vot.   U.  RB 
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'j  crailstnan,  yet  in  favour  of  aliens  this  enactment  has  been 
construed  very  strictly  (a).  And  fui-ther  exceptions  are 
created  by  the  stat.  7  &  8  Vict.  c.  66.  By  s.  3  of  that  Act, 
"  every  person  now  born,  or  hereafter  to  be  bom,  out  of 
Her  Majenty's  dominions  of  a  mother  being  a  natur&l-bom 
subject  of  the  United  Kingdom,  shall  be  capable  of  taking 
to  him,  his  heirs,  executors,  or  administrators,  any  estate, 
real  or  personal,  by  devise,  or  purchase,  or  inheritance,  or 
succession."  And  after  enacting,  by  the  4th  section,  that 
"every  alien,  being  the  subject  of  a  friendly  state,  shall 
and  may  take  and  hold  by  purchase,  giil,  bequest,  repre- 
sentation, or  otherwise,  every  species  of  personal  property 
except  chattels  real,"  it  is  by  s.  5  enacted, "  that  every 
alien  now  residing  in,  or  who  shall  hereafter  come  to  reside 
in,  any  part  of  the  United  Kingdom,  and  being  the  subject 
of  a  friendly  state,  may,  by  grant,  lease,  demise,  assign- 
ment, bequest,  representation,  or  otherwise,  take  and  hold 
any  lands,  houses,  or  other  tenements,  for  the  purpose  of 
residence  or  of  occupation  by  him  or  her,  or  his  or  her 
servants,  or  for  the  purpose  of  any  business,  trade,  or 
manufacture,  for  any  term  of  years  not  exceeding  twenty- 
one  years,  as  fully  and  effectually  to  all  intents  and  pur- 
poses, and  with  the  same  rights,  remedies,  exemptions, 
and  privileges,  except  the  right  to  vote  at  elections  for 
members  of  parliament,  as  if  he  were  a  natural-born  subject 
of  the  United  Kingdom."    3360. 

Aliens  may  take  under  a  will  the  produce  of  real  estate 
thereby  devised  to  trustees  to  be  sold  (6).    8361. 

Aliens  cannot  be  seised  to  a  use;  and  therefore,  if  a  con- 
veyance was  made  to  an  alien  and  a  natural-bom  subject 
to  uses,  the  moiety  of  the  alien,  upon  office  found,  became 
vested  in  the  Crown  (c).     3369. 

(a)  Rogd.  Concise  View,  640  ;  2  (i)  2*"  Bmnneliii  v,  Sheldoit,  i 

Prea.  fihep.  T,  232,  n.  (12) ;  4  CruiBC       My.  &  Cr.  626. 
T.  32,  c.  2,  S  38;  2  Bl.  Com.  249;  (e)  1  Craise  T.  11,  c.  3,}  10. 

Burton,  §  192 ;  Co.  Litt  2  b. 
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Sir  J.  Stuart,  V.-C,  held  that  a  trust  to  convey  to  /^"J^-, 
an  alien,  is  a  trust  incapable  of  taking  effect,  either  for  ^^^^^^ 
the  benefit  of  the  alien  or  of  the  Crown,  and  that  the  J^^m «, 
beneficial  interest  results  to  the  heir  of  the  testator  (a).    "^ 
But  Sir  J.  Romilly,  M.  R.,  held  the  cestui  que  trust  takes 
under  such  a  devise,  but  not  being  able  to  hold,  the  Crown 
becomes  beneficially  entitled  (b).     And  Lord  Hatherley, 
C,  has  affirmed  this  view,  and  decided  that  a  Court  of 
Equity  will  enforce,  in  favour  of  the  Crown,  a  trust  of 
real  estate  for  an  alien  created  prior  to  the  statute  v)3 
Vict  c.  14  (c).    3363. 

An  alien  may  be  naturalized  by  Act  of  Parliament,  or  2™'^*^ 
(since  the  stat.  7  &  8  Vict  c.  66,  ss.  6—12)  by  a  certificate  -i™^"™- 
by  the  Secretary  of  State,  or  may  be  made  a  denizen  by 
Royal  letters  patent;  in  either  of  which  cases  he  becomes 
capable  of  holding  real  property  purchased  after  that 
time  {d).  And  if  an  alien  purchased  lands,  and  before 
office  found  the  Sovereign  made  him  a  denizen  by  letters 
patent,  and  confirmed  his  estate,  the  confirmation  was 
good(e).    3364. 

An  alien  could  not  protect  himself  by  taking  the  con-  J^'^„„ 
veyance  in  the  name  of  a  trustee  (/).  It  was  common,  p™""* 
however,  to  limit  lands  to  an  alien  from  and  after  his 
naturalization,  and  it  seem^j  that  on  being  naturalized,  he 
was  capable  of  taking  and  holding  them.  But  aliens 
generally  purchased  in  the  names  of  their  wives  or 
children,  by  way  of  advancement  to  them  (^).    3366. 

An  alien  could  not  take  by  act  of  law,  as  by  descent,  ;J^{^^ 
curtesy,  dower,  or  guardianship ;  Iwcause  he  could  not  hold,  "^  '^  '"'■ 
et  lex  nihil  facit  fruatra  (A).    And  so,  if  the  husband  was 
(ayBitUony.Sterdy,3Sm.&0.      CnaiM  T.  32,  c.  2,  §  .18;   2  Free. 
230.  Sbep.  T.  23G ;  6agd.  Concise  Bew, 

C6)Barr»mv.H'arf-H»,34Be«v.l.      640. 

(c)  fOorp  V.  St.  Sauvrur,  L.  R.  («)  Sngd.  Concise  View,  G40. 

7  Ch.  Ap.  343.  C/)  SnpL  Conciw  View,  640.. 

(tf)  Barton,  5  194  ;  1  Oruiae  T.  1  (s)  2  PrcB.  Shep.  T.  235. 

I  B6;  3  Crniac  T.  29,  &  2,  $  19  ;  4  (A)  2  PTe«.8lwp.  T.232,  n.  (12) 

rb2 
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,  an  alieD,  he  did  not  acquire  any  right  to  a  term  of  years 

~  belonging  to  his  wife  (a).     3366. 

If,  however,  an  alien  was  made  a  denizen,  and  afterwards 
had  issue,  he  might  be  tenant  by  the  curtesy  in  respect  of 
such  issue,  though  he  would  not  be  entitled  on  account 
of  issue  had  before  (6).    3367. 

And  though  an  alien  was  generally  not  dowable  {e), 
yet.l.  The  Queen  Consort  was  dowable,  though  she  were  an 
alien  (d).  2.  An  Act  of  Parliament  was  made  in  8  Hen.  5, 
not  printed  among  the  statutes,  by  which  all  alien  women 
who  from  thenceforth  should  be  married  to  Englishmen 
hy  hcence  from  the  King,  are  enabled  to  have  dower  (e). 

3.  If  AD  alien  woman  was  naturalized  by  Act  of  Parliament, 
she  then  became  entitled  to  dower  out  of  all  the  lands 
whereof  her  husband  was  seised  during  the  coverture. 

4.  Where  an  alien  woman  was  created  a  denizen,  she 
became  entitled  to  dower  out  of  all  the  lands  whereof  her 
husband  was  seised  at  and  after  the  time  when  she  was 
created  a  denizen,  but  not  out  of  any  lands  whereof  he 
was  seised  before,  and  which  he  had  aliened  (J").  And  5. 
By  the  stat  7  &  8  Vict  c.  66,  s.  16,  "any  woman  married 
or  who  shall  be  married  to  a  natural-bom  subject  or  per- 
son naturalized  shall  be  deemed  and  taken  to  be  herself 
naturalized,  and  have  all  the  rights  and  privileges  of  a 
natural-born  .subject."    3368. 

An  alien  was  not  capable  of  transmitting  by  descent.  If 
an  alien  was  made  a  denizen  by  Royal  letters  patent  and 
then  purchased  lands,  his  son  bom  before  denization  did 
not  inherit  those  lands ;  for  the  father  before-  denization 
had  no  inheritable  blood  to  communicate  to  his  eldest  son. 

1  Cruiae  T.  B,  c.  1,  5  26 ;  Co.  litt  P.  C.  C,  216. 

8  b  (1>.  (d)  2  Bt  Com.  131. 

(a)  1  Cmiw  T.  8,  c  1,  §  33.  («)  Co.  Litt.  31  b ;  1  Cmise  T.  6, 

(i>  1  Cruise  T.  5,  c.  1,  §  26.  c.  1,  §  30. 

(D>  Co.  Litt.  31  b ;  2  BL  Com  (/)  1  Cruise  T.  S,  e.  1,  §  31. 
131  i  amHt  de  WaiVi  Catr,  6  Moore 
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Bat  a  son  born  afterwards  might  inherit,  even  though  his  j"l^ 
elder  brother  were  living.     And  if  the  father  were  natu- 
ralized  by  Act  of  Parliament,  such  eldest  son  might  then 
have  inherited;  for  that  had  a  retrospective  force(a).  3368. 

By  the  old  law,  an  alien's  sons  bom  here  might  inherit  5;™f,  ^ 
toeachother.because  the  descent  was  inmiediate(i).  3360.  *"""' 

By  the  stat  11  &  12  Will.  3,  c.  6,  all  persons,  being 
natural-bom  subjects  of  the  King,  may  inherit  and  make 
their  titles  by  descent  from  any  of  their  ancestors,  lineal 
or  collateral ;  although  their  father,  or  mother,  or  other 
ancestor,  by,  from,  through,  or  under  whom  they  derive 
their  pedigrees,  were  bom  out  of  the  King's  allegiance. 
Bttt  inconveniences  were  afterwards  apprehended,  in  case 
persons  should  thereby  gain  a  future  capacity  to  inherit, 
who  did  not  eiist  at  the  death  of  the  person  last  seised. 
As,  if  Francis  the  elder  brother  of  John  Stiles  was  an 
alien,  and  Oliver  the  younger  was  a  natural-bora  subject, 
upon  John's  death  without  issue  his  lands  would  descend 
to  Oliver  the  younger  brother:  now,  if  afterwards  Francis 
bad  a  child  bom  in  England,  it  was  feared  that,  under  the 
statute  of  King  William,  this  new-bom  child  might  defeat 
the  estate  of  his  uncle  Oliver.  Wherefore  it  is  provided, 
by  the  Stat.  25  Geo,  2,  c.  39,  that  no  right  of  inherit- 
uice  shall  accrue  by  virtue  of  the  former  statute  to  auy 
persons  whatsoever,  unless  they  are  in  being  and  capable 
to  take  as  heirs  at  the  death  of  the  person  last  seised ; 
with  an  exception,  however,  in  the  case  where  lands  shall 
descend  to  the  daughter  of  ui  alien ;  which  descent  shall 
'  be  divested  in  favour  of  an  after-bom  brother,  or  the 
inheritance  shall  he  divided  with  an  after-born  sister  or 
sistere,  according  to  the  usual  rule  of  descents  by  the 
common  Uw  (c).    3361. 

(a)  2  BL  Com.  249,  2aU.  (c)  2  1)L  Com.  2&I  ;  Co.  Litt.  H 

Ik)  2  Bl.  Com.  2,iO.     See  suyni,      a  (2). 
jar.  1276, 
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Of  Aliens  under  the  Naturalization  Act,  1870. 

By  the  atat.  33  Vict.  c.  14,  it  is  enacted  (inter  alia) 
that,  "  Real  and  personal  property  of  every  description 
may  he  taken,  acquired,  held,  and  disposed  of  by  an 
alien  in  the  same  manner  in  all  reapects  as  by  a  natural- 
horn  British  subject;  and  a  title  to  real  and  personal 
property  of  every  description  may  be  derived  through, 
from,  or  in  succession  to  an  alien,  in  the  same  manner 
in  all  respects  as  through,  from,  or  in  succession  to  a 
natural-hom  British  subject "  (s.  2).     3362. 

This  Act  is  not  retrospective  {a).    3363. 

0/  Roman  Catholics. 

It  may  be  here  observed,  that,  in  addition  to  the  other 
.  disabilities  already  mentioned,  Roman  Catholics  were 
disabled  by  the  stat.  11  &  12  Will.  3,  a  4,  3  Geo.  1, 
c.  18,  and  11  Geo.  2,  c.  17  (the  latter  of  which  is  mostly 
repealed  by  the  stat.  9  &  10  Vict.  c.  59,  s.  1),  from  pur- 
chasing any  land,  rents,  or  hereditaments;  and  all  estates 
made  to  their  use  or  in  trust  for  them  were  void.  But  by 
the  Stat.  18  Geo.  3,  c.  60,  31  Geo.  3,  c.  32,  and  43  Geo.  3, 
c.  30,  they  were  enabled  to  qualify  themselves  by  taking 
a  special  oath  of  allegiance.  And  by  the  stat  10  Geo.  4, 
c  7,  s.  23,  any  special  oath  is  declared  unnecessary  for 
enabling  Roman  Catholics  to  enjoy  real  or  personal  pro- 
perty (4).  But  by  the  5th  section  of  the  stat  11  Geo,  2, 
c.  17,  which  has  not  been  repealed,  "  every  grant  to  be 
made  from  and  after  the  6tb  day  of  May,  1738,  of  any 
advowson  or  right  of  presentation,  collation,  nomination, 
or  donation  of  and  to  any  benefice,  prebend,  or  eccle- 
siastical living,  school,  hospital,  or  donative,  and  every 

(a)  ShuTp  V.  St.  SametiT,  L.  R.  7  §  209  ;  2  BL  Com.  293 ;  Angtey'a 
Ch.  Ap.  343.  Laws  relating  to  Rom.  Cath.  60—3. 

(S)  Burton,  7th  ed.  by  Cooper, 
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OF   KOUAH   CATHOLICS.  1 

grant  of  any  avoidance  thereof  by  any  Papist  or  person  j^5|^ 
making  profession  of  the  Popish  religion,  or  any  mort- 
gagee,  trustee,  or  person,  anyways  intrusted  directly  or 
indirectly,  mediately  or  immediately,  by  or  for  any  such 
Papist  or  person  making  profession  of  the  Popish  religion, 
whether  such  trust  be  declared  by  writing  or  not,  shall 
be  null  and  void,  unless  such  grant  shall  be  made  bona 
fide,  and  for  a  full  and  valuable  consideration  to  and 
for  a  Protestant  purchaser  or  Protestant  purchasers,  and 
merely  and  only  for  the  benefit  of  a  Protestant  or  Pro- 
testants." "  And  every  devise  to  be  made  from  and  afler 
the  s^d  6th  day  of  May,  by  any  Papist  or  person  profess- 
ing the  Popish  religion,  of  any  such  advowson  or  right  of 
presentation,  collation,  nomination,  or  donation,  or  any 
sucb  avoidance,  with  intent  to  secure  the  benefit  thereof 
to  the  heirs  or  family  of  such  Papist  or  person  professing 
the  Popish  religion,  shall  be  null  and  void."    3364. 

A  right  of  presentation,  collation,  or  nomination,  vested 
in  a  Boman  Catholic,  is  given  by  the  stat.  12  Anne 
stat.  2,  c.  14,  3.  X,  to  the  University  of  Oxford  or  the 
University  of  Cambridge,  according  to  the  situation  of 
the  benefice.    3366. 
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CHAPTER  VIII. 

OF  C0BFORAT1ON8  (a). 

Corporations  are  either  aggregate,  aa  the  mayor  and 
-  burgesses  of  a  town,  the  master  and  fellows  of  a  coll^;e, 
etc. ;  or  sole,  as  a  bishop  or  a  parson  and  his  auocesuors. 
8366. 

If  land  is  given  by  deed  to  a  person  who  is  a  corporatioa 
sole,  and  it  is  intended  that  it  should  vest  in  him  in  fee 
simple  in  his  corporate  capacity,  it  must  be  expressed  to 
be  given  to  him  and  bis  successors.  The  word  successors, 
however,  is  not  necessary  to  pass  an  estate  in  fee  simple 
to  a  corporation  aggregate,  as  it  never  dies  {6).  And  an 
estate  in  fee  will  pass  to  the  Sovereign  without  the  words 
heirs  or  successors,  partly  on  account  of  the  Royal  pre- 
rt^tive,  and  partly  because  in  judgment  of  law  the 
Sovereign  never  dies  (c).    3367. 

The  name  of  a  corporation  in  grants  or  conveyances 
need  not  be  literally  correct,  so  long  as  it  is  substantially 
correct  in  signification  {d).    3368. 

A  misnomer  in  a  bequest  to  a  corporation  is  imma- 
terial, if  the  body  intended  is  pointed  out  with  sufficient 
certainty  (e).    3869. 

With  some  exceptions,  corporations  sole  or  a^^egate 
whether  ecclesiastical  or  temporal,  cannot  hold  lands 
without  licence  (/).    3370. 

(n)  See  snpra,  par.  1331—3,  on  (d)  3  .larm.  Jc  Bvth.  by  Sweet, 


(*)  2  Bl.  Com.  :08  1  i  Craise  T.  (e)  3  Jam.  k  Byth,  by  Sweet, 

»2,  c.  21,  $  9  ;  Burton,  §  130  ;  Co.  265  ;  1  Jiirm.  Wills,  2Dd  cd.  illl. 

Litt.8a,»4b.  (/)   Siigd.   ConciBc  View.  Ml  ; 

((t)  2  Bl.  Com.  209  ;  4  CinLse  T.  eupn,  par.  786,  1632,  1633. 
92,  c.  21,  §  10. 
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Except  nnder  Acts  of  Parliament  for  particular  pur-  xfi"ci\ 
poses,  or  by  grant  from  the  Crown,  the  pariahioners  or  '^^^^ 
inhabitants  of   any    place,   or   the   churchwardens,   are^Il^^™"' 
incapable  of  taking  as  immediate  grantees  of  lands  by  inhiuiut*. 
those  names.     But  they  may  take  beneficially,  by  way 
of  charitable  trust,  by  those  names.     And  it  seems  that 
in  London  the  paraon  and  churchwardens  are  a  corpora- 
tion to  purchase  lands  (a).     3371. 

A  grant  by  the  Crown,  as  distinguished  from  a  private 
individual,  to  a  class  of  persons, — e.ff.,  the  inhabitants  of 
a  parish, — for  the  purpose  of  taking  a  profit  k  prendre 
from  land  belonging  to  the  Crown,  is  valid,  as  the  Crown 
has  the  power  to  create  corporations.  No  member  of 
the  class  can  sue  as  an  individual,  but  such  a  grant 
constitutes  the  class  a  corporation,  quoad  the  grant,  and 
they  must  sue  as  a  corporation  (6),    3371a. 

A  corporation,  whether  sole  or  ag^egate,  may  convey  J^°'^„ 
or  take  by  feoffment,  and  appoint  an  attorney  to  give  or  ^^,5Sjon. 
receive  livery.  And  as  a  corpoiation  cannot  be  seiued  to  a 
use,  feoffments  have  been  comraonly  used  by  corporations 
to  create  freehold  estates  (c).  But  a  conveyance  by  a  cor- 
poration was  also  made  by  a  lease  at  common  law,  per- 
fected by  an  actual  entry,  a  memorandum  of  which  was 
indorsed  on  the  lease,  and  followed  by  a  release,  enuring 
by  way  of  enlargement,  so  as  to  be  independent  of  the 
Statute  of  Uses  (d).  But  it  is  presumed  that  corporations 
will  now  convey  by  statutory  grant  (e).    337S. 

Generally  speaking,  a  corporation  cannot  do  any  act  oumuoa 
except  by  writing  under  seal  (/) ;  which  ought  to  be  its 
common  seal    But  a  corporation  may  seal  with  Any  other 

(a)  SupL  Concise  View,  54(1;  Co.      ~2,  165. 
Lilt.  3  a  (4) ;   WUlingaU  y.  Jtait-  (rf)  3  Jann.  S:  Bjth.  by  Sweet, 

iflnd,  L.  B.  3  Eq.  lOS.  242—3;  1  Pre«,8hep.T.20B;  Watk. 

(_b)  Ckilton    T.    Cin^'ratUm   of      Conv.  3td  Bd,  bj  HroBl.  121,  184. 
l«iid.w,  L.  B.  7  Ch.  D.  735.  (r)  See  supra,  par.  2107. 

(«)  *  Croise  T.  32.  c.  4,  $  26;  (/)  3  Jaim.  &  Bjtb.  by  Sweel 

Watk.  Conv.  Srd  ed.  by  Prest.  121      263. 
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t''i''cu\  seal  beaidea  their  GommoD  seal  (a).  And  whenever  it  would 

occasion  very  great  inconvenience  to  require  their  seal,  it 

is  dispensed  with ;  as  in  the  case  of  acts  veiy  ireqnently 

recurring,  or  too  insignificant  to  be  worth    the   troable 

of  affixing  the  common  seal  (b).    3373. 

DeiLer^of       The  dcod  of  a  corporation  does  not  need  any  delivery  ; 

i»ri«™ti<m.  for  the  apposition  of  their  common  seal  gives  perfection 

to  it,  without  any  farther  ceremony  (c),  3374. 
Biai. «  A4H  [The  atat  45  &  4G  Vict.  c.  21  (Appendix),  authorizes 
iJi'P^  corporations,  whether  ecclesiastical  or  lay,  and  whetiier 
AjJJndiiieui  ^'^  *""  *^Tegate,  and  also  other  public  bodies,  to  grant. 
Act.  1SB2.  coovey,  or  enfranchise,  under  certain  restricticms,  land  of 
such  quantity  and  for  such  purposes  as  sanctioned  by  the 
Places  of  Worship  Sites  Act,  1873  (rf).]    3374a. 

(u)  1  Ptts.  Shcp.  T.  66,  57.  (o)  4  Cruise  T.  32.  c.  2,  §  70. 

(ft)   IVelh'r.Kinsitmt^poit-Hull,  (rf)  Btat,  36  t  37  Virt.  c.  BO. 

L.  B.  10  C.  P.  402. 
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TITLE  II. 


OF  SOME  MISCELLANEOUS   HEADS  OF  LAW   CONNECTED 
WITH   CONTETANCINQ. 


Waste  is  that  which  tends  to  the  permanent  deprecia-    fart  tv. 

tion  of  the  inheritance.     It  is  either  voluntary,  which — — ■ 

is  an  offence  of  commissioD,  as  by  pulling  down  a 
house ;  or  it  ia  permissive,  which  is  an  offence  of  omis- 
sion only,  as  by  suffering  it  to  fall  for  want  of  necessary 
repairs  (a).     3376. 

An  act  or  omission  is  waste  if  it  is  injurious  to  the 
inheritance  in  any  of  these  ways :  1.  By  diminishing  the 
value  of  the  estate.  2.  By  increasing  the  burden  on  it. 
3.  By  impairing  the  evidence  of  title  (6).    3376. 

I.  Di^erent  Kinds  of  Waste, 

Voluntary  waste  chiefly  consists  in  these  things: — I.  Oininnt 
Felling  or  destroying  trees  (c).    2.  Destroying  or  injuring  '^5°''^ 
bouses.     3.  Opening  mines  or  pita,    4.  Changing  the 
course  of  husbandry.     5.  Destroying  heirlooms  (d).    6. 
Destroying  certain  kinds  of  living  creatures  which  are  . 
regarded  as  part  of  the  inheritance.    3377. 

1.  A  tenant  for  life  may  cut  down  timber  trees  for  the  '■  w»rt8in 

(a)  Co.  Litt  53  a;  2  Bl.  Com.  (c)  As  to  trees,  aee  firaywrW  v. 

281 ;  BorUni,  $  718.  Honi/TiHHid,  L.  R  18  Eq.  306. 

(i)  Jomi  1.  ChapptU,  L.  B.  20  (<0  1  CrniK  T.  3,  c.  2,  g  1. 
Bq.  G39. 
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Tf^ci!''!.  ordinafy  reparation  of  houses  or  Fences ;  but  he  cannot 

^^.^i^jji      cut  down  timber  to  build  new  houses  or  to  repair  those 

p^^*^     that    he  himself  has   improperly   suffered   to   fall   into 

JSImttor    decay  (a).  Timber  trees  are  those  which  serve  for  building 

umto?f  ™   or  reparation  of  houses  ;  such  as  oak,  ash,  and  elm,  of  the 

^S^"       age  of  twenty  years  and  upwards  (i).     By  the  custom 

of  some  counties,  certain  trees  not  usually  considered  as 

timber  are   deemed   to  be  such,   being   there  used  for 

building  (c).    3378. 

virt.'  "m  "      [And  the  power  of  a  tenant  for  life  of  settled  land,  to 

^tirfLuui  '^^  timber,  is  now  extended  by  stat,  45  &  46  Vict.  c.  38 

Art,  188!.     (Appendix),  which  enacts  by  s.  35,  "  (1)  Where  a  tenant 

for  life  is  impea«bable  for  waste  in  respect  of  timber,  and 

there  is  on  the  settled  land  timber  ripe  and  fit  for  cutting, 

the  tenant  for  life,  on  obtaining  the  consent  of  the  trustees 

of  the  settlement  or  an  order  of  the  Court,  may  cut  and 

sell  that  timber  or  any  part  thereof.    (2)  Three-fourth 

parts  of  the  net  proceeds  of  the  sale  shall  be  set  aside  as 

and  be  capital  money  arising  under  this  Act,  and  the  other 

fourth  part  shall  go  as  rents  and  profits  "  (d).^    3378a. 

S^jSSJto^       If  ft  tenant  for  life  suffers  the  young  germins  or  shoots  to 

«™™, "    be  destroyed,  or  cuts  down  willows,  birch,  etc.,  standing 

■Dd  r«ui»:    in  the  defence  and  safeguard  of  a  house,  or  fruit  trees 

standing  in  a  garden  or  orchard,  or  suffers  a  quickset 

fence  of  whitethorn  to  be  stabbed  up  or  destroyed,  it  is 

waste  {e).    3378b. 

ffirttot        Estates  for  life  are  often  given  "  without  impeachment 

tati^^™*  of  waste  "  (_/ ),  that  is,  without  the  liability  to  be  sued  for 

^f„     waste.    3379. 

h^tiiu        Where  a  tenant  for  life,  impeachable  for  waste,  wrong- 

(a)  1  CruiseT.S,  cl,  §1B;  Co.  (<0  Bee  /»  re  The  Duktef  Netc 

Litt.  Sa  b.  (HOtfe'j- &((ferf  Br(a(«,  L.  R.  24  Ch, 

(J)  1  Ciuiiie  T.  3,  c.  2,  §  e  i  2  Bl,  D.  12». 

Com.  281  ;  Co.  Litt  53  a.  <e)  1  CrnUe  T.  3,  c.  2,  §  8, 9 ;  Co. 

(c)  1  Cruise  T.  3,  c.  2,  §  fi ;  2  Bl.  Litt.  53  a. 

Com,  2H1  i  Co.  Litt.  63  a.  (/>  1  Ctuiee  T.  3,  c.  2,  5  51. 
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fully  cuts  down  timber,  the  produce  ought  to  be  invested  ■^^%^\_ 
and  accumulated  for  the  benefit  of  the  first  estate  of  in-  ^^^^ 
heritance.     Where  timber  is  blown  down,  he  ia  entitled  ~' 


etc),  and  to  the  interest  produced  by  the  investment  of  ^^" 
the  rest  (a).    3380.  ^ 

What  a  prudent  owner  would  do  in  the  proper  or 
ordinary  course  of  management  is  no  measure  of  what 
a  tenant  for  life  without  impeachment  of  waste  may 
do,  in  regard  to  timber  planted  or  lefl  standing  for  orna- 
ment (b).    3381. 

Tenant  for  life,  without  impeachment  of  waste,  has  a 
right  to  fell  timber  and  convert  it  to  his  own  use  (c),  and 
he  is  entitled  to  the  property  of  all  timber  trees  blown 
down,  and  to  the  timber  in  a  building  which  has  been 
blown  down.  But  he  cannot  delegate  his  right  of  cutting 
down  timber  to  another  person,  so  as  to  enable  such 
person  to  exercise  it  after  the  death  of  the  tenant  for 
life  (ff).  And  a  Court  of  Equity  will  also  restrain  a 
tenant  for  life  without  impeachment  of  waste,  or  a  tenant 
in  fee  with  an  executory  devise  over,  from  cutting  down 
timber  serving  for  shelter  or  ornament  to  a  mansion-bouse 
or  its  grounds,  as  also  timber  not  (it  to  be  felled :  which  is 
commonly  called  equitable  waste,  because  it  is  deemed  to 
be  improper  and  restrainable  in  equity,  though  it  used  to 
be  permitted  at  law  (e).  But  in  such  cases  before  the 
late  Act,  the  Courts  will  not  give  any  satisfaction  to  the 
remainderman  for  timber  actually  cut  down  (/).     3382. 

By  the  Stat.  36  &  37  Vict.  c.  66,  s.  25  (3),  it  is  ena43ted 
that "  an  estate  for  life  without  impeachment  of  waste  shall 

(a)  Bateman  i.  HotchHn  (No,  (li)  '  Cniiee  T.  3,  c.  2,  §  6B, 

2),  31  Beav.  486 ;  Bagnt  v.  Bagot,  (e)  1  CraiBC  T.  3,  c.  2,  §  61 ;  Co. 

32BeaT.  609.  I,iU.220a,n.(l) ;  Tunun-y.  Wright, 

(6)  Pbniv.  ryit<«,  2  D.J.iSm.  1    Johna    740;    MickUaheait    t. 

127.  MUkirthxait,  I  D.  1:  J.  504. 

(c)  1  Cniise  T.  a,  c  2,  f  61,  61.  (/)  1  CmiBe  T.  S,  c.  2,  §  l!4, 
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Tfj'^M^i.  °'^*'  conffi'"  t""  be  deemed  to  have  conferred  upon  the  tenant 
for  life  any  legal  right  to  commit  waste  of  the  descriptioD 
known  as  equitable  waste,  unless  an  intention  to  confer 
auch  right  shall  expresttly  appear  by  the  instrument 
creating  such  estata"  3383. 
c^A  A  Court  of  Equity  has   in   some  cases  directed  the 

Mil  pennit  tiuiher  growing  on  an  estate  whereof  a  person  was  tenant 
felled.  for  life  to  be  cut  down,  for  the  purpose  of  paying  debts 
and  legacies  charged  upon  the  inheritance  (a).  The  Court 
has  also  directed  timber  which  was  in  a  state  of  decay  to 
be  cut  down  for  the  benefit  of  the  person  who  was  tenant 
for  life  without  impeachment  of  waste,  subject  to  a  long 
term,  and  was  in  a  state  of  indigence,  or  in  favour  of  the 
person  entitled  to  the  inheritance,  where  enough  was  left 
for  botes,  and  the  trees  were  not  needed  for  the  shelter  or 
ornament  of  the  bouse  (b).    3384. 

Where  a  tenant  for  life  has  the  next  existing  estate  of 
inheritance,  subject  to  intermediate  contingent  remiunders 
in  tail,  a  Court  of  Equity  will  not  allow  him  to  take 
advantage  of  that  circumstance  by  cutting  down  timber, 
but  will  preserve  it  for  the  benefit  of  the  intermediate 
contingent  remaindermen  (c).  3386. 
S*Jj^  The  above  restrictions  apply,  with  even  greater  force, 
"*™  to  tenants  for  years.     Where  the  clause  without  impeach- 

ment of  waste  is  inserted  in  a  lease  for  years,  it  will  have 
the  same  limited  edect  as  when  inserted  in  the  convey- 
ance of  an  estate  for  life  (d).  And  a  Court  of  Equity 
will  not  permit  a  tenant  for  years,  though  without  im- 
peachment of  waste,  to  fell  timber  just  before  the  expira- 
tion of  the  lease  (e).  3386. 
ba^!^ '"  2.  Waste  may  be  done  in  houses  by  pulling  them  down, 
■  or  by  suffering  them  to  be  uncovered,  whereby  the  timbers 

(a)  1  Cruise  T.  8,  c  2,  5  46.  (0)  I  CniiBe  T.  8,  c  2,  §  12. 

(6)  1  Cruise  T.  3,  c  2,  §  *9,  50.  (e)  1  Croise  T.  8,  c.  2.  §  U. 

(o)  1  Cruise  T.  3,  c  2,  §  iS. 
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become  rotten.  If,  however,  a  house  is  mwsovered  when  ^''sch* 
the  teuaut  comes  in,  it  is  no  waste  to  suffer  it  to  fall  down ; 
but  it  would  be  waste  to  pull  it  down,  unless  it  be  re- 
built (a).  If  a  lessee  for  life  pulls  down  a  house,  and 
builds  a  new  one  which  is  either  much  larger  or  materially 
smaller  than  the  former,  it  is  waste  {&) ;  and  it  is  waste 
to  convert  one  kind  of  edifice  into  another,  even  though 
it  is  improved  in  value ;  because  it  affects  the  evidence 
of  the  estate  {c).  If  glass  windows,  though  put  in  by 
the  tenant  himself,  are  broken  or  carried  away,  it  is 
waste.  So  it  is  of  wainscot  benches,  doors,  floors, 
furnaces,  and  the  like,  annexed  or  fixed  to  the  house 
either  by  the  reversioner  or  the  tenant  (d).    3387. 

It  used  to  be  held  that  to  erect  a  building  where  none 
existed  before  is  waste  (e).  But  the  law  now  is  that  it 
is  not  waste  to  erect  a  building  where  there  was  none, 
unless  it  is  an  injury  to  the  inheritance  (/).     3388. 

A  tenant  for  life,  though  without  impeachment  of 
waste,  is  obliged  to  keep  tenants'  houses  in  repair,  unless 
the  charge  is  excessive  (g).    3389. 

It  is  a  general  rule,  that  waste  which  ensues  from  the 
act  of  God  is  excusable.  So  that,  if  a  house  falls  in  con- 
sequence of  a  tempest,  the  tenant  will  be  excused.  But 
yet  where  a  house  is  uncovered  by  a  tempest,  the  tenant 
is  bound  to  repair  it  within  a  reasonable  time  before  the 
timbers  grow  rotten  (h).    3390. 

In  consequence  of  the  stat.  6  Anne  c  31,  a.  7,  tenants 
for  life  and  others  are  not  responsible  for  accidental  fire, 
unless  they  covenant  to  repur,  without  excepting  cases 
of  accidental  fire  (i).    3391. 

(o)  1  ('ruise  T.  3,  c.  2,  §  11 ;  Co.  («)  Co.  Litt,  S3  a. 

LitL  63  a.  (/)  Janet  y.  Chapprll,  L.  K.  20 

(A)  1   Cmiae  T.  3,  c.  3,  $  12.  Bq.  639. 

(c)  2  Bl,  Com.  381—2  ;  1  Ornise  (?)  1  Crnise  T.  3,  c.  2,  §  68, 

T.  3,  c.  2,  5  IH.  (A)  1   Cniiie  T.  3,  c.  2,  §  23 )  2 

""    "        "  "       Bl.  Com,  161  ;  Co.  Litt.  63  a. 

(0  1  Cruise  T.  S,  c,  a,§  80,  81. 


iDi.  Google 


1360  OF   WASTB. 

■^^c"\_      3.  A  tenant  for  life,  without  impeachment  of  waste, 

8.  wuuu  ™*y  even  open  new  mines.     A  tenant  for  life  of  land  or 

SS^^^twi    ^^  l*ii<i  *°<'  mines,  if  impeachable  for  waste,  may  not 

'^'^  open  new  mines,  but  he  may  work  open  mines.    A  tenant 

for  life,  impeachable  for  waste,  cannot  dig  for  gravel,  lime, 

clay,  brick-earth,  stene,  or  the  like,  where  there  are  no  pite 

open,  unless  for  the  reparation  of  buildings  or  the  benefit 

of  the  estate.     Where  a  lease  is  made  of  land,  and  mines 

are  not  mentioned  in  the  lease,  the  tenant  for  Ufe  or 

years  may  work  open  mines,  but  may  not  dig  for  any 

new  mine.     And  if  there  are  open  mines,  a  lease  of  the 

land,  with  the  mines,  will  only  give  the  right  to  work 

the  open  mines.     But   if  there   is  no   open   mine,  and 

the  lease  is  of  the  land  with  all  mines,  the  lessee  may 

open  mines  (a).     3892. 

A  power  to  grant  leases,  without  mentioning  mines, 
does  not  authorise  a  lease  of  unopened  mines  {6).    3383. 
Where  a  power  is  given  of  leasing  bereditamente,  and 
the  coal  and  minerals  under  them,  together  with  or  sepa- 
rately therefrom,  in  terms  showing  an  intention  thai  the 
lease   should   extend  to  unopened  mines,  a  clause   that 
the  lessees  shall  be  punishable  for  waste,  is  repugnant 
and  of  no  effect  (c).     3384. 
tho*^I!™X     4.  The  conversion  of  one  kind  of  land  into  another,  as 
hubuuii7.   ^g  changing  of  meadow  into  arable,  is  also  waste,  because 
it  not  only  changes  the  course  of  husbandry,  but  also 
afifecte  the  evidence  of  the  estate  (d).    3386. 
6.  DMtran-       5,  The  destruction  of  heirlooms  is  waste  (e).    3396. 
hoiriocniu.        g   Waste  may  also  be  committed  in  ponds,  dove-housee, 
"««<>•        warrens,  parks,  and  the  like,  by  so  reducing  the  number 
(o)  1  CmiBe  T.  3,  c.  2,  5  14,  16 ;  (i)  Clegg  v.  Smfland,  L.  R.  3 

532   BI.  Com.  382  ;    Co.  Litt,  b,       Eq,  160. 

64  b;  Yoolon  WaBl«,etc.,52— fi5;  (c)  Daly  t.  Bfflett,  24   B«it, 

Bagot  V.  Jiagot.   32   Beav.   B09  ;       IH. 

CUgg  V.  Bewland.  U  E.  2  Eq.  166  ;  (rf)  1  CruiBC  T.  3,  c.  2,  f  18  ;  2 

Mia»  V.   Smnoden  Slate  Quarrim      BI.  Com.  IS2  ;  Co.  Litt.  S3  b. 
a,.,  L.  R.  4  Ap.  Cae.  464.  (e)  I  Cruiee  T.  3,  c  2,  §  80. 
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of  creatures  therein  that  there  will  not  be  sufficient  for  /j^J'^i 
the  reversion  (a).     3397.  i;;^ 

IL   Who  may  arid  teho  may  not  commit  Waste. 

Tenant  in  fee  or  in  tail  haa  a  right  to  conunit  every  2|^J^ 
kind  of  waste ;  so  that  even  a  bond  to  restrain  him  from  JS."  *" 
committing  waste  is  void  {b).    3388. 

A  devisee  in  fee,  subject  to  an  executory  devise  over, 
is  dispunishable  for  legal  waste,  unless  restrained  from 
committing  it.  But  he  is  liable  for  equitable  waste ;  and 
he  may  be  restrained  from  committing  legal  waste  by  a 
clause  of  forfeiture  (c).     3399. 

Tenants  for  life,  whether  their  estates  are  created  by  wkms  h^ 
deed  or  devise  or  by  operation  of  law,  are  punishable  or  li*'- 
liable  to  be  impeached  for  voluntary  waste,  unless  their 
estates  are  made  without  impeachment  for  waat«  (</),  or 
unless  they  are  granted  with  partial  powers  to  do  waste  {e). 
A  Court  of  Equity  will  not  permit  tenant  for  life, 
without  impeachment  of  waste,  to  commit  waste  upon  an 
estate  which  is  decreed  to  be  sold,  in  order  that  the  money 
should  be  invested  in  the  purchase  of  another  estate  to 
the  same  uses ;  because  in  that  case  he  would  have  the 
benefit  of  double  waste  (/).    3400. 

Bishops,  parsons,  vicars,  and  other  ecclesiastical  persons,  JJ?*3^ 
being  considered  in  most  respects  as  tenants  for  life  of  the  ""  p™««- 
lands  which  they  hold  jure  ecclesise,  are  disabled  from 
committioganykindof  wa8te(gr).  By  thestat.  35  Edw.  1, 
it  is  declared  that  parsons  shall  not  presume  to  fell  trees 
growing  in  the  churchyard,  but  when  the  chancel  or  the 
body  of  the  church  requires  reparations  (A),  A  vicar 
(a)  2  Bl.  Com.  2BI  ;   Co.    Litt.  (S)  2  BL  Com.  122,  28.1  i  Sea. 

63  a.  gram  t.  Km,ig\t,  L.  R.  2  Ch.  Ap. 

(S)  1  Cruise  T.  3.  c.  I,  §  32,  33  ;       828. 
2  Bl.  Com.  lis.  (*)  1  Craise  T.  3,  c  2,  ?  68. 

(0)  Tumtri.  Wright,  2  D.  F.  &  (/)  1  CniiM  T.  3.  c.2,  §66,  66. 

J.  234  ;  Blaie  V.  Pfteri,  I  DuG.J.  (?)  1  Crni»e  T.  3,  e.  2,  §  71. 

&  S.  1M6.  (A)  1  CniiBe  T.  3,  c.  2,  %  72. 
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'5""-,   may  cut   timber  for   proper  and   necessary   woodwork 

repairs,   but  not  for  the  purpose  of  making  a  general 

repairing  fund  («).     3401. 

■K  *•}  Tenant  for  years  may  not  commit  any  kind  of  waste, 

■^         unless  his  lease  is  made  without  impeachment  for  waste  (b). 

8402. 
He  b;  Tenants  at  will  may  not  commit  any  kind  of  voluntary 

I.  waste.    But  they  are  not  punishable  for  permissive  waste; 

for  they  are  not  bound  to  repair  (c).     340Sa. 
Reb;  One  tenant  in  common  has  no  right  to  commit  any 

unon.      waste  of  the  nature  of  destructive  waste  {d).    3403. 
•>"  ^j  Every  copyholder  may,  of  common  right,  as  incident  to 

J^',^"*  the  grant,  take  housebote,  hedgebote,  and  ploughbote  upon 
his  copyhold.  But  this  right  may  be  restrained  by  custom, 
namely,  that  the  copyholder  shall  not  take  it,  unless  by 
assignment  of  the  lord  or  his  bailiff*.  In  consequence  of 
the  right  of  the  copyholder,  the  lord  cannot  cut  doifra  all 
the  timber  trees  on  a  copyhold  estate,  but  must  leave 
sufScient  for  the  reparation  of  the  houses  and  for  plough- 
bote, etc  (e).  But  by  the  general  custom  of  most  manors, 
timber  and  mines  are  the  property  of  the  lord,  and  a 
copyholder  or  a  customary  freeholder  cannot  commit  any 
kind  of  waste,  unless  there  is  a  particular  custom  to  war- 
rant it  (/) ;  and  a  copyholder  for  life  is  punishable  for 
permissive  waste  (^r).     3404. 

By  reason  of  his  ownership  of  the  soil,  subject  only  to 
the  interests  of  the  commoners,  the  lord  may  take  and  sell 
gravel,  marl,  loam,  and  the  like,  to  the  waste,  and  make 
any  other  use  of  the  soil  so  long  as  he  does  not  infringe 
on  the  commoners'  rights  (i).    3406. 

(a)  Somrhy  v.  I^yer,  L.  K.  8  (e)  1  Cruise  T.  10,  c.  3,  §  3,  7. 

Bi).  417.  (/)lCniiBeT.10,c.3,f  7;  Duif 

(S)  ICrniBeT.  8,  c.  2,  52, 13.  0/ Portland  v. BiU,UK.-i^.l6&. 

(d)  1  Cruise  T.  9.  c.  1,  i  10.  (9)  1  CrnlBO  T.  10,  c.  8,  J  16. 

(<i)2CpuiBeT.  20,59— 13;  Jr.  (A)  JTail v. St/r«ii.l,.K i Cti.0. 

(A«r  r.  lamb,  2  Dr.  ft  Sin.  128.  6«T,  67G, 
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CHAPTER  II. 

OF    HKKGER    (a). 

Meroer  is  the  absorption  of  the  less  estate  into  the  /j^^'/^ 
greater,  where  two  estates  meet  in  the  same  perfton,  with-  ^„jjj~^ 
out  any  such  estate  between  them  as  will  prevent  them 
from  coalescing.     3406a. 

Estates  tail  are  not  subject  to  merger ;  so  that  a  man  may  E>utw  taij. 
have  at  the  same  time,  and  in  his  own  right,  both  an  estate 
tail,  and  the  immediate  reversion  in  fee  in  the  same 
land  (i) ;  because,  the  object  of  the  statute  De  Donis  being 
to  render  estates  inalienable,  if  they  were  allowed  to  merge 
in  the  fee  simple,  tenants  in  tail  might  have  destroyed  them 
by  purchasing  the  fee  simple  (c).    3406. 

If  an  estate  for  life,  and  a  greater  estate  immediately  Bnat«for 
expectant  upon  it,  whether  in  fee,  in  tail,  or  only  for  life, 
meet  in  the  same  person,  the  first  estate  is  generally 
merged.  And,  for  this  purpose,  an  estate  for  a  person's 
own  life  is  considered  greater  than  an  estate  for  another's 
life,  or  one  for  the  joint  life  of  himself  and  another  (d). 
And  if  an  estate  in  tail  or  in  fee  in  the  same  lands 
descends  upon  a  tenant  in  tail  after  possibility  of  issue 
extinct,  the  estate  tail  after  possibility  of  issue  extinct  is 
mei^d  (e).  A  grant  of  the  reversion  to  the  tenant  for 
life,  though  it  be  only  conditional,  causes  an  irrecoverable 
merger;  but  when  a  surrender  has  been  made  upon  con- 
dition, ao  entry  for  condition  broken  revives  the  estate  {/). 
3407. 

(a)  The  whole  of  the  third  Tolnme  (if)  Bnrton,  §  747;  ICniixcT.S, 

of  Hrcstitfi's  CoDTCfancing  relatca  c.  I,  §  U,  IB;  1  Craiec  T,  t,  j  9. 

to  thin  subject.  (i-)  1  Cruise  T.  *,  §  9. 

(*)  I  Cruise  T.  2,  c.  I,  5  37.  (/)  Bniton,  $  764. 

(e)  1  Cruise  T.  2,  c  1,  $  36. 
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OF   MERGER. 


■^  Tenna  of  years  were  anciently  very  short,  and  hence 
r  they  were  then,  and  still  are,  deetaed  in  the  eye  of  the 
law  of  less  magnitude  than  an  estate  of  freehold ;  and 
therefore,  if  the  same  person  has  a  term  of  years  and  a 
freehold  estate  immediately  succeeding  it,  and  both  in  the 
same  right,  the  term  is  merged  (a).  But  a  term  at  com- 
mon law  cannot  be  merged  by  surrender  till  the  tenant 
has  entered;  for,  before  entry,  there  is  no  reversion  in 
which  the  term  can  merge.  If,  however,  the  leasee  for 
years  enters,  and  afterwards  assigns  his  estate  to  another, 
the  assignee  may  merge  the  term  by  surrender  before 
entry ;  because,  by  the  entry  of  the  lessee,  the  possession 
was  severed  and  divided  from  the  reversion  (i).  A  term  of 
years  will  merge  in  the  immediate  reversion,  though  that 
be  a  chattel  interest,  and  even  of  shorter  duration  than  the 
former  (c),  because  a  term  in  reversion,  though  for  a  less 
number  of  years,  is  accounted  the  higher  estate.  A  Court 
of  Equity  will  in  some  cases  relieve  gainst  the  merger  of 
a  term,  and  make  it  answer  the  purposes  for  which  it  was 
created  (rf).    3408. 

If  a  tenant  of  an  estate  by  statute,  recognisance,  or  el^t 
acquires  the  immediate  reversion  in  fee  of  any  part  of  the 
same  land,  whether  by  purchase  or  descent,  his  former 
estate  in  the  whole  land  is  extinguished  (e).    3409. 

It  would  seem,  1.  That  where  two  estates  meet  in  the 
same  person  in  different  rights,  merger  will  not  take  place, 
where  an  injury  would  thereby  be  occasioned,  and  where 
the  concurrence  of  the  two  estates,  in  the  same  person  is 
entirely  caused  by  the  act  of  law,  as  by  a  descent ;  be- 
cause actus  legis  nemini  facit  injuriam.  2.  That  where  two 
estates  meet  in  the  same  person  in  different  rights,  merger 
will  not  take  place,  even  though  the  concurrence  of  the 

(fl)  Barton,  §  897 ;  I  Cniioe  T.  8,  32,  c.  7,  §  13 ;  Bugd.  Concise  View, 

c.  2,  $  41  ;  Co.  Litt.  M  b.  480. 

(A)  1  Cruise  T.  8,  c.  2,  §  41.  (d)  1  Cruise  T.  8,  e.  2,  §  42. 

(^)  Barton,  f  K99 ;  4  Cmige  T.  (e)  Barton,  5  effli. 
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OF   HBBGBR. 

two  estates  is  c&used  by  the  act  of  the  owner  of  one  of  /'^ 
such  estates,  if  aa  injury  would  thereby  be  occasioned  to  — 
the  owner  of  or  the  parties  interested  in  the  other  estate. 
Thus,  if  a  woman  is  tenant  for  life,  with  remainder  to  a 
man  in  tul,  and  they  intermarry,  the  estates  after  marriage 
remain  distinct  {a),  because  otherwise  the  wife  might  be 
injured.  And  if  the  husband  is  tenant  for  life,  with  rever- 
sion to  his  wife  in  fee,  there  is  no  merger  {b),  for  that 
might  be  an  injury  to  the  husband.  But  if  the  wife  is 
tenant  for  life,  and  the  reversion  in  fee  is  conveyed  to  the 
husband  and  wife,  the  estate  for  life  is  merged ;  for  in  this 
case  both  estates  are  vested  in  husband  and  wife :  but  if 
the  wife  survives  her  husband,  she  may  revive  it  by 
expressing  her  dissent  to  the  conveyance  (c).  If  a  man, 
who  is  a  lessor,  intermarries  with  a  woman  who  is  lessee 
for  years,  the  term  is  not  estinct,  but  the  husband  is  , 
possessed  of  the  term  in  right  of  his  wife  during  the 
coverture;  because  he  has  not  done  any  act  expressly 
bo  destroy  the  term,  and  it  is  cast  upon  him  by  the  act 
of  law,  which  would  not  be  allowed  to  prejudice  the  wife. 
So,  if  a  lessee  grants  the  term  to  the  wife  of  the  lessor,  it 
will  not  merge;  for  that  would  be  allowing  the  lessee  to 
prejudice  the  husband  (d).  If  a  man  is  seised  in  right  of 
his  wife,  and  a  term  is  assigned  to  him,  it  is  not  merged ; 
for  that  would  be  an  injury  to  him  (e).  And  so,  if  a 
termor  for  years  marries,  and  afterwards  the  inheritance 
descends  on  bis  wife,  the  term  is  not  mei^ed,  for  the  same 
reodon  (/).  The  husband's  term  will  not  merge  in  the 
wife's  freehold,  uoleas  one  or  the  other  be  acquii'ed  by 
purchase  after  the  maniage,  by  active  and  immediate 
acquisition.     If  a   husband   is   possessed  of  a  term   of 

(a)  Bnilun,  §  754;  Chambers  v.  Utt.  338  b;  1   CmiHe  T.  8,  c  3, 

rvu/iam,  L.  K,  10  Cb.  D.  743,745.  g  30,  37. 

(6)  BurtOD,  §  765.  (»)  1  Cruise  T.  8,  c.  2,  §  30. 

{(■■)  Burton,  5  756.  (/)  1  Cruise  T.  W,  c.  2,  J  32 ; 

(if)  Su{{il.CuDciiieViisw,4b0;  Cu.  ijugd.  Conciiie  View,  4Tf:l. 
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OF   UEBGBR. 

,  years,  and  the  owner  of  the  reversion  in  fee  devises  it  to 
~  the  wife,  who  has  issue,  the  husband,  who,  in  the  lifetime 
of  the  wife,  is  tenant  by  the  curtesy  initiate,  holds  the  two 
estates  in  different  rights,  and  there  is  no  merger  (a).  If  a 
man  has  a  term  in  right  of  his  wife,  and  purchases  the 
freehold,  the  term  is  not  mei^ed,  because  the  wife  would 
thereby  be  prejudiced  (ii).  If  a  lessee  makes  his  lessor 
executor,  the  term  is  not  merged ;  for  that  would  be  an 
injury  to  the  lessee's  estate,  and  might  injure  the  lessor 
also  (c).  If  a  person  having  a  term  of  years  as  executor, 
purchases  the  inheritance,  the  term  is  not  merged,  because 
that  would  prejudice  creditors  and  others  who  are  in- 
terested in  the  testator's  estate,  or,  if  merged,  it  is  only  so 
fer  as  the  executor's  own  interest  is  concerned  (rf).  And 
in  consequence  of  the  3rd  section  of  the  Statute  of  Uses, 
no  term  for  years  or  other  interest,  whereof  a  person  to 
whom  lands  are  conveyed  to  uses  is  possessed  in  bis  own 
light,  will  be  merged  or  destroyed  by  such  conveyance  (e). 
3410. 

If  a  person  is  joint  tenant  of  the  first  estate,  and  sole 
tenant  of  the  second,  bis  share  only  will  be  merged.  Nor 
will  even  this  partial  merger  take  place  unless  the  two 
estates  are  vested  in  Jiim  by  several  conveyances  (/).  3411. 
On  the  other  hand,  if  a  person  is  sole  owner  of  the  first 
estate,  and  joint  tenant  of  the  second,  his  estate  will  be 
merged  either  for  the  whole  or  a  part  only  of  the  tene- 
ment, according  to  the  apparent  intention  with  which  the 

(n)BoHon,§902;Sugd.  Concinc      see  mapm.  Part  IV,  T.  1,  Ch.  3.] 
Viuw.  6, 7 ;  Jinu:f  v.  Darifi,  S  Hurl.  (c)   I    Cniise  T.  8.  c.  2,   §  39 : 

k  Norm.  76fi  ;  7  Id,  507.  Suj^l.  Concise  View,  480. 

(*)  1  Cruise  T,  8,  c.  2.  §  37,  38.  (rf)  Sue  Bugd.  Concise  View,  ^S^  ; 

[The  preceiUng  referencea  to  mer-      1    Cruise  T.  8,   c.   2,   §   34— .^B ; 
ger  in  respect  of  the  property  of      BurtoD,  §  903. 
bashaad  and  wife.  must,  in  casea  (f")  1  Cruise  T.  11,  c  3.  g  37  ;  1 

coming  within  the  scope  of  s(«t.      Cruise  T.  8,  c.  2,  5  *0  ;  BnrtOD.  5 
46  &  46  Vict.  c.  75  in  the  Appendix,      758  ;  Sugd.  Coneine  View.  480. 
be  read  subject  to  the  modiflcationa  {/)  Burton,  5  748,  749 ;  Co.  I.ttt. 

introduced  by  that  Act,  for  which       182  b. 
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two  estotea  were  brought  together.     Thus,  if  A.  and  R,  /^^'i 

being  joint  tenants  in  fee,  make  a  lease  for  life  to  C,  and 

C  afterwards  surrenders  the  tenement  to  A.,  this  will  cause 
the  estate  for  life  to  he  entirely  mailed  (a).  But  if  C. 
were  to  convey  his  estate  to  A.  by  the  same  means  as  he 
might  to  a  stranger,  there,  the  intention  being  apparently 
not  to  destroy  the  estate,  the  merger  would  take  place  so 
far  only  as  it  must  of  necessity,  that  is,  for  one  moiety :  in 
consequence  of  which,  A.  would  be  seised  of  that  moiety  of 
the  tenement  in  fee  simple,  and  of  the  other  moiety  for  the 
life  of  C,  with  reversion  in  fee  to  B.  (4).     3412. 

If  the  estate  which  is  merged  were,  in  any  case,  either  BtTsctm 
previously  to  the  transaction  which  caused  the  merger  or  i»i»iu- 
by  that  transaction,  charged  with  a  rent  or  other  incum- 
brance, or  if  an  estate  were  created  out  of  it,  this  charge  or 
derivative  estate  would  still  subsist  as  long  as  the  merged 
estate  might  have  continued  if  it  had  not  been  merged ; 
for  it  is  a  maxim  that  actus  legis  nemini  fitcit  injuriam  (e). 
3413. 

Where  the  same  person  takes  under  a  will  a  rever-  iier^r  n 
aionary  life  estate  in  certain  property,  and  a  life  annuity 
charged  on  the  same  property,  the  annuity  will  not  merge 
by  operation  of  law,  in  the  life  estate,  when  it  falls  into 
possession,  where  such  merger  would  be  injurious  to  the 
person  entitled  thereto  (d).  And  where  a  tenant  for 
life,  or  a  remainderman  in  tail,  whose  estate  may  be  alto- 
gether defeated,  or  a  tenant  in  tail  whose  estate  is  subject 
to  an  executory  devise  over,  pays  off  a  charge,  it  will  be 
presumed  that  he  meant  to  keep  it  alive,  unless  there  is 
evidence  to  the  contrary  (e).     3414. 

Where  a  tenant  in  fee  or  a  tenant  in  tail  in  possession, 

(a)  Burton,  §  T.iO.  (c)  Story's  Eq.  Jur.  §  486  ;  2 

(i)  Itnrton,  $  Tr>2.  Spenct's  Eq.  Jur.  344,  346  ;  ffertoH 

(e)  Burton,  ^  76S  ',  4  Ctmm  T.  t.  Smitk,  4    K.  k  J.  624  ;  supra. 

:«.c.  7.§3. 


(>f)  Bgan  V.  a«U<m,  U  Be>T.  SG6. 
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j  whotse  estate  is  not  subject  to  an  executory  limitation 
~  over,  and  who  can  acquire  the  fee,  becomes  entitled  to  a 
chai-ge  upon  the  same  estate,  the  general  rule  is,  that  the 
charge  merges,  unless  it  is  the  intention  of  the  owner  to 
keep  it  alive.  This  intention  need  not  be  expressed.  It 
may  he  collected  from  words  or  acts.  And  it  will  be  pre- 
sumed where  it  would  he  injurious  to  him  to  merge  the 
charge.  So  that  where  the  merger  of  the  charge  would 
have  let  in  other  charges  in  priority,  the  Court  will 
presume  an  intention  to  keep  the  charge  on  foot  (a). 
3416. 

Where  the  purchaser  or  owner  of  an  estate  or  interest 
in  real  or  personal  property  pays  off  a  first  incumbrance, 
or  a  first  incumbrancer  takes  a  conveyance  of  the  equity  of 
redemption,  he  should  take  proper  steps  to  keep  the  first 
incumbrance  on  foot  for  his  own  benefit;  because  in  some 
caaea  it  has  been  held  that  if  he  does  not,  it  merges,  so 
that  the  next  succeeding  incumbrance  becomes  the  first 
charge  on  the  estate  or  interest  (&),    3416. 

Where  a  tenant  in  tail  entitled  to  a  charge  on  the  estate 
is  an  infant,  the  charge  is  not  merged,  if  he  dies  under 
twenty-one;  for  this  reason,  amongst  others,  that  until 
that  age  he  cannot  gain  the  absolute  property  in  the 
land(c).     3417. 

A  vested  remainder  for  years,  interfiosed  between  the 
freehold  and  the  inheritance,  does  not  prevent  their  con- 
solidation (d) ;  because  it  is  not  an  intervening  portion 
of  the  seisin  or  ownership,  hut  only  confers  a  possessoty 
right  (e).    And  k  fortiori,  a  mere  interesse  termini  can 

(a)  Coote  Mortg.  Ard  ed.  i-tys  ;  I  Beav.  244  ;  Siitg  t.  Letlie.  2  Hem.  L 

Jam.  Wills,  2nd  cd.  5»I  ;  1  Htorj's  Mil.  68. 

Kq.  Jnr.  §  486  ;  2  Spence's  Eq.  Jw.  (A)   Fisher  on   Mortg.   443—7  ; 

!M6,Sih;Salehy.3ieltait.20BBB,y.  Coote  on  Hortg.  3rd  cd.  394  ;  5 

453  :   Oriee  v.  Sliaif.  ICi  Hare  76  ;  Jann.  k  Byth.  by  Sweet.  464. 

Darw  ».  Barrrtt,   14   Beav.  642  ;  (c)  Goot<;  Morlg.  3rd  ed.  397. 

SiFiHfm   V.  S«>infen   (No.  3),   29  ((T)  Burton,  §  762. 

BenvAVif;  I^naAiUv.Tyni)hat,i2  C«)  Hee  supra,  par.  360—8. 
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neither  cause  nor  hinder  the  merger  of  any  estate  (a).  Z^"  jy^ 
And  yet,  if  a  person  has  a  term  for  years,  and  a  freehold 
estate,  but  there  is  a  second  term  interposed  between  them, 
no  merger  will  take  place  (i).  If  any  freehold  interest  by 
way  of  contingent  remainder  is  interposed  between  two 
estates,  which  in  their  creation  are  given  to  one  person, 
the  absolute  coaUtion  of  them  by  merger  in  hia  hands  is 
prevented;  because  otherwise  the  first  estate  would  be 
created  and  destroyed  in  the  same  instant,  which  would 
be  absurd  (c).  And  for  the  same  reason  if  a  person  b 
made  tenant  for  life  by  will,  with  a  contingent  remainder 
to  another,  and  the  reversion  in  fee  descends  from  the  tes- 
tator to  his  devisee  for  life,  no  merger  will  take  place  (d). 
In  all  cases,  however,  where  a  contingent  remainder  is  the 
only  obstacle  to  merger,  there  is  such  a  coalition  between 
the  estates,  that,  if  the  second  is  of  inheritance,  and  the 
first  is  in  possession,  the  right  of  dower  and  most  other 
incidents  of  a  fee  in  possession  will  attach  (e).  And  if  two 
estates,  capable  of  coalition  by  merger,  become,  by  any  act 
or  event  subsequent  to  their  creation,  vested  for  the  first 
time  in  one  person,  a  merger  will  take  place,  and  by  the 
old  law,  prior  to  the  stat  8  &  9  Vict  c.  106,  a  8,  an  in- 
tervening contingent  remainder  was  destroyed  (/),     3418. 

Merger  was  never  favoured  in  Courts  of  Law,  and  still  ^'J^L?"' 
less  in  Courts  of  Equity  {5).    3419. 

By  the  stat.  36  &  37  Vict.  c.  66,  s.  25  (4),  it  is  enacted  ""B"' 
Uiat "  there  shall  not,  after  the  commencement  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any  estate,  the 
beneficial  interest  in  which  would  not  be  deemed  to  be 
merged  or  extinguished  in  equity."     3420. 

(o)    BnrtOQ,   §   WI  ;    Bydr    v,       Kxeontoiy    Intcrcsls   aonejied  to 
)f'amf£<i,L.R.3Ez.  D.(Ap.)T2,84,       Fearne,  §  777—780  a;  I^erinn  v. 

(_h)  KjuUin,  §  f^SS.  Mofey,  H  Com.  B.  »3S  ;  and  supra, 

(<r)  Barton,  5  759.  par.  864. 

(J)  Buiton,  5  760.  (j)   Co.    Litt.    338   h,   n,   (4)  ; 

(f)  Burton,  %  761.  Chambi-Tf  v.  Kingham,   \..   R   lu 

(/)  Burton,  §  760.     See  Smith'B      Ch.  D.  743,  746. 
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CHAPTER  III. 

OF  CONVERSION. 

T''5''iji'/a.  ^*^''^^  property  which  wears  out  by  effluxion  of  time 

^^^ (such  as  leaseholds)  or  property  invested  on  securities, 

^;;^|;j*  which,  though  yielding  a  high  rate  of  interest,  the  Court 

>"»ill^i^    <loes  not  adopt  (such  as  bonds,  sharea  in  a  company, 

^iSj'iS-  or  Dutch  bonds),  is  given  to  be  eojoyed  by  two  or  more 

oerttir        persous  IB  succession,  it  is  a  rule,  that  in  order  to  accom- 

S^^iwd     P^'^^  ^^^  object  of  the  testator,  it  must  be  converted 

into  authorized  securities,  and  the  dividends  paid  to  each 

persou  in  succession,  unless  the  person  contesting  the 

application  of  this  rule  can  show  that  the  will  contains 

some  sufficient  indication  of  intention  that  the  property  is 

to  be  enjoyed  in  specie.    This  rule  is  for  the  benefit  of  the 

persons  in  remainder.     And  if  reversionary  property  b 

made  the  subject  of  successive  interests,  the  same  rule 

apphes,  for  the  benefit  of  the  first  taker  (a).    As  it  is 

often  made  a  point  of  dispute,  whether  an  intention  of 

enjoyment  in  specie  is  sufficiently  indicated,  it  is  desirable 

to  exclude  all  doubt  by  express  words  {&).     3421. 

Where  a  testator  wills  that  any  of  his  Government 
stock  may  continue  invested,  this  does  not  apply  to  any 

(a)  I^win  on   TruBts,   2nd  ed.  D.  M.  &  G.  338  ;  Bai/i  v.  Bogi,  28 

283  ;  2  Spcace'B  Bq.  Jar.  42,  B62—  Benv.  436  ;  JUwp  v.  Bnwr,  29  Bear. 

657;  2Rop.Leg.  by  White,  1343;  216;  In  rt  Sewrtr,E,laU,h.  R.  11 

1  Jftrm.  WillB,  2nd  ed.  61S— 519  ;  Bq.  80  ;  Thunhy  v.  Timrtby,  L.  K. 

Morgany.  Morgan,  14  Beav.  82,83  ;  19  Eq.  395. 

aHtberland  v.  CB«ke,\  Coll,  498;  (*)  Forin8tance9,8ee iicS/u-Mx. 

Ji-hmiiit  1.  Jaliiitoit,  2  CoU.  441  ;  Bakrr,  2  Beav,  481 ;  ffonrfnwi^*  t, 

Chamberi  y.  Chamber!,  li  Sim.  ISS;  Tretna«utndn,2hea7.5i2;  Pirkfr. 

FlekKp  1.  Atkiiuoa,  4  Hare  624;  ingy.Fidwring. 2BeaT.-3l:  Pickup 

ThorntHs-  v.  EllU.  16  Beav.   1S3  ;  r.  Atkintmi,  4  Hare  624  ;  BUtitM  i. 

Blana  T.  Brll.  6  De  0.  &  8.  658  ;  2  Bell,  5  De  G.  &  S.  668  ;  2  D.  U.  t 

D.  M.  &  G.  775 ;  Bate  t.  Hooper,  6  G.  775;  Crotot  v,  Ori^erd,  17  Be»». 
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sectuities  which  are  not  pemuuient  (such  as  loog  annuities,  /^"J.J^3, 
Ti^hich  vear  out),  unless  there  is  Botne  indication  to  the      ' 
eonfcnury  (a).     3422. 

Land  directed,  articled,  contracted^  conveyed,  or  devised  ^^^' 
to  bo  sold,  and  turned  into  money,  ia  reputed  as  money ;  ^^■^; 
and,  as  such,  will  not  pass  under  a  devise  of  land,  hut  will  «ti^"' 
pass  under  a  residuary  hequest,  and  in  case  of  intestAcy,  eio-.  to  i»  ' 
will  go  to  the   personal   representatives.      And   money  '"^ 
directed,  articled,  covenanted,  assigned,  or  bequeathed  to 
be  invested  in  land,  has  in  equity  many  of  the  qualities 
of  real  estate,  and  in  particular  is  descendible  and  devis- 
able as  such  {6).     But  a  mere  direction  that  real  estate  is 
to  be  considered  as  personal  or  vice  vers&,  is  insufficient  to 
work  a  conversion  (c).     3423. 

Where  the  specific  execution  of  a  contract  respecting 
land  would  have  been  decreed  between  the  parties,  it  will 
be  decreed  between  all  persons  claiming  under  them  in 
privity,  of  estate,  representation,  or  title,  unless  other  con- 
trolling equities  have  intervened  {d).  And  where  the 
heir  of  the  purchaser  came  into  equity  for  a  specific  per- 
formance, he  might  in  general  require  the  purchase-money 
to  be  paid  out  of  the  personal  estate  ofthepurchaser  in  the 
bands  of  his  personal  representatives  (e).  But  by  the 
Stat.  17  &  18  Vict.  c.  113,  and  the  stat  30  &  31  Vict 
c.  69,  this  seems  to  be  now  altered.     3424. 

507  ;  ffrtnrf  t.  Clapham,  19  Hear.  5  Ch.  D.  642. 

90  ;  Jrbb  T.  Tuguvll.  20  Bear.  84  ;  (*)  Story's  Eq.  Jnr.  §  788— ZSIO, 

Wfarinf  v.  Wrariag,  23  Be»v.  99 ;  1214  n  ;  2  Spencc'a  Eq,  Jur.  266— 

S*i7Ti«jT.»'i«tanM.24Be8T.275;  258,  264;  1  Jarra.  WUla,  2nd  wl, 

Ili'lgatf  V.  Jrnningii.  24  Beav.  fi23  ;  4US— 4  ;  1  T*»d.  Ciw.  Kq.  Kfi6, 1172; 

Hf  LliKrllyn'iTrutt.29'iic&v.\7i;  Barham  r.'Earl  of  Oareminn.  10 

VachrUv.  Rnhi-rti,  -li  Beav.  140;  Hare   126  ;   Dimir  v.    Wright,  32 

Grtm  V.  Briilra,  i  D.J.k  S.  649  ;  Beav,  662. 

Broum  T.  Qetlalleg,  L,  B.  3  Ch.  Ap-  (e)  1  Jarm.  WiIK  2n<l  ed.  495. 

751  ;  MaednaaU  y.  Irviiu;  L.  R.  (rf)  Story's  Eq.  Jnr.  §  788 ;  see  2 

8  Ch.  D.  (Ap,)  101.  Spence's  Eq.  Jur.  268—9. 

(a)  Hokn^T  V,  Old,  L.  B.  18  Eq.  (»■>  Story's  Bq.  Jur.  §  790. 
412;   ParUr   r.  Badd-hy,   1,   K. 
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.,  If  upon  the  death  of  the  vendor  a  tiUe  cannot  be 
~  made,  or  there  was  not  a  perfect  contract,  or  the  Court 
thinks  that  the  contract  ought  not  to  be  executed,  there 
is  no  conversion  of  real  estate  into  personal ;  and  therefwe 
the  estate  will  go  to  the  heir  at  law  of  the  vendor.  And 
so  if  apon  the  death  of  the  purchaser  a  title  cannot  be 
made,  or  there  was  not  a  perfect  contract,  his  beir  or 
devisee  will  not  be  entitled  to  the  money  agreed  to  be  paid 
for  the  lands,  or  to  haveany  ot^er  estate  bought  for  him  (a). 
3426. 

>  And  where  the  conversion  has  not  taken  place,  and  the 

>  interest  has  vested  absolutely,  whether  in  land  or  money, 
in  one  person,  he  may  elect  to  take  the  property  in  its  un- 
converted state,  and  any  act  or  declaration  of  his,  aneqni- 
vocally  indicating  an  option  in  which  character  he  takea 
the  property,  will  determine  the  succession  as  between  bi^ 
i-eal  and  personal  representatives  (6).  But  where  it  hts 
vested  in  two  or  more  persons,  one  cannot  elect  witboat 
the  others  or  other  (c).  Also  a  person  conUngeatly 
entitled  to  Uie  proceeds  of  real  estate  directed  to  be  soM 
may,  pending  the  contingency,  elect  to  take  the  estate  aa 
realty  (</).     3426. 

A  stranger  (such  as  the  Crown  or  the  lord  claiming  in 
default  of  heirs)  is  not  entitled  to  call  for  a  converuoD  (()■ 
3426ik. 
'■  In  general.  Courts  of  Equity  do  not  incline  to  change 
the  quality  of  the  property  as  the  testator  or  intestate  bu 
left  it,  unless  there  is  some  clear  act  or  intention  by  whtch 
he  has  unequivocally  tixed  upon  it  throughout  a  definite 
and  diflFerent  character  { / ).     3427. 

(a)Sugd.  Concise  View,  13*;  ft-  (c)   U«a,»ray   v.   Sadtlifi.H 

BatlirieaPari  Acti,RrJnfld,i2       Bear.  i«3. 
BeuT.  5ai.  (rf)  .Veekv.  J)rFrHui,L.Sii(^ 

(»)  (Jw*«>«  V.  CiHiktKit,  12  CI.  J:       D,  666. 
Fin.  121  ;  Story's  Eq.  Jar,  §  79S,  (c)  2  Spwice's  Kq.  Jni.  W*- 

1213  i  2  Spence'e  Eq.  Jot.  270,271;  (/)  Story  «  Eq.  Jni.  $  I!14. 

1  jKTm.  Will£,  2nd  ed.  GU7. 
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Where  the  intention  in  marriage  articles  is  plain,  that  /J"  J'j 
a  conversion  should  be  made,  hut  consents  of  the  parties  ^^^^^^^^  ^_ 
interest«d  to  the  actual  purchase  cannot  be  obtained,  as  ^^^.^ 
required  hy  the  instrument,  by  reason  of  their  deaths  or ''™" 
for  some  other  cause,  there,  if  any  convenient  purchase 
could  have  been  obtained,  (be  Court  will  take  upon  iteelf 
to  judge  whether  such  consents  ought  to  have  been  given, 
and  the  conversion  being  the  paramount  object,  it  will  be 
considered  as  made ;  else  the  parties  to  consent  would 
have  the  option  of  determining  whether  the  property 
should  be  real  or  personal,  which,  unless  it  he  clearly  given 
to  them,  will  not  be  permitted.  An  equitable  conversion 
of  land  into  money  or  of  money  into  land  takes  place  by ' 
force  of  the  direction,  notwithstanding  the  conversion  or 
investment  is  directed  to  be  made  with  the  approbation  of 
certain  parties ;  and  legatees  of  legacies  out  of  a  property 
directed  to  be  converted  with  the  consent  in  writing  of  the 
tenant  for  life  are  entitled  to  their  legacies,  whether  the 
property  be  converted  or  not ;  and  the  residuary  legatees 
of  the  proceeds  are  entitled,  subject  (o  the  legacies,  to  the 
estate  itself,  if  not  converted  (a).    3428. 

Where  personalty  is  directed  to  be  converted  as  soon  as  J^^ , 
conveniently  may  be,  there,  as  between  the  executors  and  ™"'*"l 
the  persons  interested  in  the  estate,  the  personalty  is  to  be 
considered  as  converted  within  a  year,  that  being  con- 
sideredas  the  time  within  which,  in  the  generality  of  cases, 
it  may  be  converted  with  ordinary  diligence  (i).  And 
where  a  sale  of  real  estate  is  directed  to  be  made  with  all 
convenient  speed,  twelve  months  is  to  be  considered  as  the 
time  within  which  a  sale  might  reasouably  be  made,  as 
regards  the  rights  of  a  person  who  is  to  take  a  beneBcial 
interest  on  the  conversion  of  the  property  (c).     34Si8. 

(a)  2  Spenre's  Eq.  Jut.  26li,  2fil.  (ff)  V'tcVr.  r.  Son/f,  S  My.  &  K. 

(A)  2  8penc«'B  Eq.  Jar.  43,  666,       rMNJ. 
a.  (<-) ;  1  Jann.  Wills,  2ni1  ed  RU. 
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T.Tc^.'ii.      ^^ '*°'' accompanied  by  a  direction  to  re-inveat  in  land, 
Li*bfito      *"  absolute  direction  to  sell  real  estate  in  any  event  by 
^t?^n.     converting  it  into  personalty,  renders  it  liable  to  the  legacy 
!ij?eXD°rot  duty,  even  (hough  the  beneficial  donees  should  elect  to 
take  it  in  an  unconverted  state.    But  a  mere  trust  for 
sale  for  payment  of  debts,  or  a  discretionary  power  to 
sell,  does  not  render  the  estate  liable,  at  least  if  it  is  not 
sold  (a).    3430. 
Fuinre  of         Where,  in  the  events  that  happen,  the  contemplated 
"Oil"""'™    object  for  which  a  conversion  of  land  into  money  or  money 
into  land  is  directed  by  will  to  be  made,  does  not  exist  at 
all,  the  Court  will  not  vary  the  property  from  that  state  in 
which  it  was  found  at  the  death  of  the  testator ;  for  where 
the  purpose  fails  the  intention  fails  (6).     But  if  any  event 
has  happened  on  which  the  conversion  ought  to  have  taken 
place,  though  the  object  for  the  conversion  afterwards  may 
have  ceased  to  exist,  or  partially  fails,  the  property  will  be 
treated  as  if  converted  (c).     3431. 
U"""^^-       Where  real  estate  is  directed  by  will  to  be  sold  for 
nndm  awui"  Certain  purposes,  so  much  of  the  real  estate  or  the  produce 
thereof  as  is  not  effectually  disposed  of  by  the  will  at 
the  teatator's  death,  from  silence,  or  from  the  invalidity  of 
the  testamentary  disposition,  or  from  the  contingency  not 
happening  on  which  it  was  to  take  effect,  or  from  sub- 
sequent lapse,  will  not  go  to  the  next  of  kin  or  to  a 
residuary  legatee,  but  will  result  to  the  heir,  unless  the 
testator  has  sufficiently  declared  his  intention  that  the 
produce  of  the  real  estate  should  be  deemed  personalty, 
whether  such  purpose  is  to  be  effected  or  not :  and  the 
interest  thus  undisposed  of  results  as  part  of  the  old  use, 
and  descends  as  realty  to  the  heir,  in  his  character  of 

(a)  II  Jarm.  It  Byth.  by  Hweet,  Hem.  662,  673, 

612  (S);  2  Spenoe's  Eq.  Jur.  267;  (d)  See  2  Speace's  Eq.  Jur.  262 ; 

1  Jarm,  Wills,  2nd  ed.  B06,  Bagiterr.  Aein%U,26Beav.tTl ; 

(i)  2  Spence'B  Eq.  Jor.  234,  261 ;  Wall  v.  0<leshfad,  2  D.  &  J.  683 ; 

itwpftaniui  T.  Jlerruim,  1  Johns.  &  Wilton  t.  Cotet,  28  Beav,  21G, 
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heir,  if  the  sale  was  unneoessary,  but  reaolts  to  him  as  /^*J;J'^ 
personalty,  if  the  sale  was  necessary  (a).  If  the  testator 
directe  expressly  or  by  necessary  implicatioD  that  the  pro- 
ceeds of  the  real  estate  shall  be  considered  as  having  been 
converted  into  personalty  before  his  death  ;  and  &  fortiori 
if  he  directs  that  it  shall  be  treated  as  personal  estate  for 
every  purpose,  whether  disposed  of  by  his  will  or  not,  and 
whether  as  regards  legatees  or  next  of  kin,  such  a  direc- 
tion operates  to  give  the  next  of  kin,  as  against  the  heir, 
any  portion  of  the  proceeds  that  may  lapse  or  not  be 
effectually  disposed  of  (b).  But  where  it  is  possible  to 
construe  words  of  exclusion  of  the  heir,  or  words  expres- 
sive of  an  intention  that  the  property  should  be  considered 
as  personal  estate,  as  merely  expressive  of  an  intention 
that  there  should  be  a  conversion  for  the  purposes  of  the 
will,  or  that  the  exclusion  of  the  heir  was  only  in- 
tended for  the  accomplishment  of  the  purposes  of  the 
will,  and  there  is  any  purpose,  however  limited,  as  pay- 
ment of  costs,  for  which  the  conversion  may  have  been 
•Erected,  the  heir  will  take,  and  not  the  next  of  kin. 
And  no  words,  however  strong,  expressive  of  an  intention 
to  esclade  the  heir,  will  be  auflicient  for  that  purpose, 
unless  there  is  a  gift  to  the  next  of  kin,  either  by  express 
words  or  by  plain  implication.  Hence  a  mere  direction 
that  the  proceeds  shall  be  deemed  part  of  the  personal 
estate,  or  a  reference  to  a  mixed  fund  by  the  name  of 
personal  estate,  or  even  a  direction  that  the  proceeds  shall 
be  "considered  to  all  intents  and  purposes  part  of  the  per- 
sonal estate,"  will  not  be  sufficient  to  give  the  surplus  of 
the  real  estate  to  the  next  of  kin.     And  it  was  even  held 

(a)  2  Speace'H  Eq.  Jur.  233 ;  I  Hotpital,  10  Him  19 ;  Bvclwman 

Bop.  I«g.b;White,61T,533;  Ack-  y.ffarrUon,!  Johns,  k  Beta.  6G2, 

Ti^  T.  fhnit^im,  I  Lead.  Coa.  Eq.  673 ;  1  Jnrm.  Wills,  2iid  ed.  626— 

!ud  dl.   690   et  Beq.  1    7k]/tar  v.  9;  1  Lead.  Cos.  Eq.  704 — 6. 
Tayfor,  3  D.  M.  &  a.  190;  Aofrmum  (i)  2  Spcnce'a  Bq.  Jur.  2RT ;  1 

T.  The   Oasemon  of  the  Limdott  Bop.  Leg.  b;  White,  617. 
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'^■^  that  the  heir  took,  notwithstanding  a  declaration  that  the 
trustees  should  stand  possessed  of  the  proceeds  as  "a  fond 
of  personal  and  not  of  real  estate,"  followed  by  the  words 
"for  which  purpose  I  declare  that  such  proceeds  or  any 
part  thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir  at  law  "  (a).  If,  however,  there  appears 
to  have  been  no  particular  motive  for  changing  the  nature 
of  the  real  fund,  and  the  testator  has  declared  or  shown 
an  intent  that  he  meant  to  dispose  of  bis  real  as  personal 
estate,  then  the  land  will  pass  under  s  residuary  personal 
bequest  as  personal  estate  (l>).  If  a  testator  converts  his 
real  estate  for  all  the  purposes  of  his  will,  so  as  to  afiect 
the  character  of  the  property  as  between  the  real  and  per- 
sonal representatives  of  persons  taking  under  the  will,  that 
will  not  prevent  the  heir  from  taking,  by  way  of  resulting 
trust,  any  part  which  is  undisposed  of,  or  not  effectually 
disposed  of;  as  where  it  isthesubject  of  limitations  which 
are  too  remote  (c).  But  what  he  so  takes  will  vest  in  him 
as  personal  estate  {d),  unless  the  other  parts  are  devoted 
to  the  payment  of  charges,  and  he  chooses  to  pay  them  oS^ 
and  thereby  prevent  a  sale,  and  take  the  estate  («).  The 
question  whether  the  surplus  proceeds  of  the  trust  pro- 
perty belong  to  the  real  or  personal  representative  is  not 
affected  by  the  state,  whether  of  realty  or  personalty,  in 
which  such  surplus  is  found,  although  the  state  of  the  pro- 
perty mightafiect  the  character  in  which  such  surplus  would 
go  to  one  or  the  other  of  such  representatives  (_/).  343S. 
Where  real  estate  is  directed  to  be  converted  by  deed, 

(a)  eee2Spenc(!'8Eq.Jur.237—  (*)  1   Bop.  Leg.  by  White,  623, 

S  ;  I  Jann.  Wills.  2nd  ed.  630—1  ;  537. 

1  I,cad.  Ca».  Bq.  70fl— 7  ;  Jakntan  (c)  2    Bpence'*    Bq.   Jur.   23t; 

V.    Wood*,  2   BeHT.  409  ;  Flint  v.  Bvrley  v.  Bcelgn,  IS  Sim.  290. 

H'omrti.   16   Sim.  124;  TityUa-  t.  (d)  2   Bpence'i    Bq.   Jnr.   242; 

Tayliir,  3  D.  H.  i:  G.  19U;  Sohititon  Hurley  t.  Bvelyit,  16  8im.  290. 

T.   The   Govenu'ri  of  the  Loitdon  (r)  2  Spent-ea  Bq.  Jur.  234. 

Jlotpital,   10   Hare  19;   Fitch   v.  (/)  en/R(A*».  iiirirff-.  7  Hare 

Weber,  6  Hare  145.  299. 
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oven  though  not  till  after  the  death  of  the  owner,  there  is  xre'cH^ii. 
a  constructive  conversion  from  the  delivery  of  the  deed,  ^,^_^^, 
not  only  for  the  purposes  of  the  deed,  but  "  out  and  out,"  3^" ' 
BO  as  to  cause  any  surplus  that  may  not  be  effectually 
disposed  of  by  the  deed  to  result  to  the  grantor,  settlor,  or 
mortgagor  as  personalty,  and  thereby  preclude  in  equity 
the  title  of  his  heir  from  ever  arising ;  unless,  indeed,  the 
whole  of  the  purposes  of  conversion  fail  from  the  moment 
of  the  execution  of  the  deed ;  in  which  case  the  entire 
property  results  to  him  aa  realty,  as  if  no  conversion  had 
ever  been  directed  (a).    3433. 

The  same  rule,  for  the  same  reason,  would  seem  to  ^"^gj^' 
apply  to  a  sale  of  real  estate  under  an  order  of  a  Court  Sj^^" 
of  Equity,  aa  the  appUcation  and  in  the  lifetime  of  the^^"^" 
owner:  for  there  a  constructive  conversion  would  take        ^' 
place  from  the  date  of  the  order.     But  where  the  order  is 
only  for  a  sale  of  a  part,  or  of  so  much  as  may  be  neces- 
sary, or  the  application  for  a  sale  is  not  made  by  the  owner 
of  the  realty,  but  is  made  agiunst  his  will,  or  he  merely 
acquiesces  in  it,  there  it  has  been  held  by  some  judges 
that,  although  the  estate  be  all  converted,  any  surplus  will 
belong  to  the  heir  at  law ;  for  the  conversion  will  only  be 
regarded  as  constructively  co-extensive  with  the  purposes 
of  the  suit  or  proceeding  (i).    But  Sir  O.  Jessel,  M.  R.,  has 
held  that,  if  the  conversion  is  rightfully  made,  all  the 
consequences  of  a  conversion  must  follow  (c).     3434. 

Where  real  estate  is  not  made  a  subsidiary  fund,  but  a  '^'^^^^ 
testator  creates  from  real  and  personal  estate  a  mixed  or  "^"^ ''"' 
general  fund,  and  directs  the  whole  of  that  fund  to  be 
applied  for  certain  purposes,  as  for  the  payment  of  debto 
and  legacies,  he  does  in  effect  direct  that  the  real  and 

(a)  Sifgi  r.  Attdreai,  6  Bim.  J24;  Biora.  etb  ed.  SS6,  n.  (0). 

QriffUhtv.  BiekftU,  1  Hare  299;  (ft)  (3h>1« T. Ouky, 22.BeaT.  196 ; 

("/«rie  T.  WaaWfn,  4  E.  Ic  J.  260 1  Jera^  y.  Preito*,  13  Bim.  366, 

Lonl  EUmi'i  renwrks  in  Ripleg  v,  (^)  Stred  v.  Prene,  L,  R.  I  a  Eq. 

WaUnoorth.lYef^i^;  IW11U.OD  193,197. 

VOL.  IL  T  I 
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/  s"  i^s.  person"^  estates  which  have  been  converted  into  that  fund 
shall  aoBwer  the  stated  purposes  pro  rata,  according  to 
their  respective  valuea  If  any  of  those  purpcnes  fail,  then 
the  [>art  of  the  fimd  which  upon  this  principle  would  other- 
wise have  been  applicable  to  those  purposes  is  undisposed 
of  So  &r  as  this  part  of  the  fund  has  been  composed  of 
real  estate,  the  heir  is  to  have  the  benefit  of  it,  as  so  much 
real  estate  undisposed  of  whether  the  estate  be  eventually 
sold  or  not ;  and  so  &r  as  this  part  of  the  fimd  has  been 
composed  of  personal  estate,  it  is  personal  estate  undis- 
posed of,  for  the  benefit  of  the  next  of  kin  (a).  3436. 
rflStar*"  ^^fi"^  money  is  bequeathed  to  be  laid  out  in  land,  the 
^J!^^„  same  principle  applies  as  where  land  is  directed  to  be 
nM.  or  ct  convcrted  into  money :  the  conversion  will  operate  only 
ihenof.  so  fftr  as  the  wiU  disposes  of  the  land  into  which  it  is  to 
be  converted ;  so  that  if  the  land  is  devised  for  a  limited 
estate  only,  the  produce  of  the  fund,  or  the  fund  itself,  if 
unconverted,  beyond  the  interest  so  given,  will  result  to 
the  testator's  next  of  kin  as  petBonalty,  unless  it  be  given 
away  to  some  other  person  (b).  Where  a  testator  directs 
his  personal  estate  to  be  eonvertad  into  real  estate  for 
certain  purposes,  some  of  which  fiul,  there,  after  the  pur- 
poses which  can  take  effect  are  satisfied,  the  heir  is  not 
entitled  to  the  unconverted  personalty  as  impressed  with 
the  character  of  realty  {c).  But  if  there  is  a  residuaiy 
legatee,  he  is  entitled  to  it  And  if  it  has  not  been 
converted,  he  may  elect  to  take  it  either  as  realty  or 
personalty.  But  if  he  dies  without  indicating  his  election, 
it  will  go  to  the  person  (ht  persona  entitled  to  his  personal 
estate  (d).  Where  personal  estate  is  bequeathed  upon 
trusts  which  ultimately  fail,  land  purchased  before  the 

(a)  2    Spence'B    Bq.  Jnr.  236  ;  v.  6Mife,  1  Jofcn*.  6S«,  MS. 

Jahntm  t.    Wotdt,  3  Bea».  409;  (_t)Ben/brdr.BitveiMll,lBe»i. 

Aekmgd  T.  SnrithtfH,  1 B.  C.  0.  G03.  181. 

(J>  3  Bpence's  Eq.  Jur.  286  ;  1  (d)  Bernard    < 

Jarm.  Willi,  2ad  ed.  527  ;  Beyruildt  Oa-y.  fil. 
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failure  of  the  busts   goes  to  the  next   of  kin  as  real  /g"l^B. 

estate  (a).     3436.  — ' 

Whenever  a  trade  partnership  purchase  real  estate  for  ^^|^,. 
the  partnership  purposes,  and  with  the  partnership  funds,  ''^''■ 
it  is.  as  between  the  real  and  personal  representatives  of 
the  partners,  personal  estate.  But  where  the  land,  and 
not  the  trade,  is  the  principal  object,  and  the  trade  is 
merely  ancillary  to  the  beneficial  enjoyment  of  the  land, 
or  a  part  of  it,  the  doctrine  will  not  apply ;  so  that,  if 
one  of  the  co-owners  dies  intestate,  his  share  in  the  land 
will  pass  to  his  heir,  uid  not  to  his  legal  personal  repre- 
sentative (b).    3437. 

(rt)    CurtfU  V.    Wonaald,  L.  R. 
10  Ch.  D.  172. 

(ft)  Darby  T.  Darby,  S  Drewry 
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CHAPTER  IV. 

OF   ELECTION. 

pahtiv.  Election  is  the  choosing  between  two  rights,  by  a  peraon 
— 77 —  whu  derives  one  of  them  under  an  instrament  in  which 
a  clear  intention  appears  that  he  should  not  enjoy  both. 
3438. 
princijiK  of  The  principle  of  election  is,  that  no  one  shall  claim 
under  and  in  opposition  to  the  same  instrument.  There 
is  a  tacit  condition  annexed  to  all  provifiions  of  this 
nature,  that  the  person  taking  do  not  disturb  the  dispo- 
sition which  his  bene&ctor  has  made  (a).  3439. 
m^Z^  Election  arises  in  equity  in  cases  where  a  grantor,  or 
iueq»iij.  more  commonly,  a  testator,  gives  away,  either  knowingly 
or  by  mistake,  that  in  which  he  has  no  interest,  or  the 
whole  of  that  in  which  another  person  besides  himself  has 
an  interest,  and  in  the  same  instrument  makes  a  giA  to 
the  owner  of  the  property  so  given  away,  or  to  the  person 
entitled  to  such  interest.  In  such  cases  the  owner  of  such 
property,  or  the  person  entitled  to  such  interest,  cannot 
both  take  the  gift  and  retain  his  own  property  or  interest; 
but  if  he  takes  the  gift,  he  must  resign  his  own  pro- 
perty or  interest.  On  the  other  hand,  if  he  elects  to  hold 
his  own  property  or  interest,  or,  as  the  phrase  is,  if  he 
elects  against  the  instrument,  he  cannot  have  the  gift ; 
or  at  least  he  cannot  have  the  entire  ^ft  without  com- 
pensating the  person  whom  he  has  disappointed  by 
electing  to  take  his  own  property.  In  such  cases,  equity, 
in  not  suffering  the  disposition  by  which  the  gift  is  made 
(a)  3  Sugd.  Fow.  U4— S. 


iDi.  Google 


OF  ELBOnON.  1381 

to  entire  to  the  benefit  of  the  persoD  so  electing  against  /^c:^'4. 
theinatrument,  will  not  render  that  diflposition  inoperatiye,  " 

but  -will  make  it  the  means  of  effectuating  that  intention 
of  the  author  of  the  instrument  which  such  penon  has 
frustrated  by  so  electing  to  retain  his  own  property  or 
interest:  for,  equity  will  treat  the  gift,  or  at  least  a  part  of 
it,  as  a  trust  in  the  donee  or  devisee,  the  person  so  elect- 
ing, for  the  benefit  of  the  party  disappointed  by  such 
person's  refusing  to  ^ve  up  his  own  property  or  intere8t(a). 
Indeed,  the  doctrine  of  election  can  never  be  applied 
^here  an  election  is  made  contrary  to  the  instrument, 
unless  the  interest  that  would  pass  by  it  is  of  that  freely 
disposable  nature,  that  it  can  be  laid  hold  of  to  compensate 
the  party  who  suffers  by  the  exercise  of  such  election 
against  the  instrument.  Thus,  where  there  is  a  fund  ^i"^!""  ^ 
subject  to  the  appointment  of  a  father  amongst  his  children,  p^""**- 
and  the  father  appoints  a  part  to  some  of  his  children 
and  tJie  other  part  to  persons  not  objects  of  the  power,  any 
child  who  is  an  appointee  may  both  take  bis  appointed 
share,  and  also  claim  his  share  of  the  improperly  appointed 
portion,  as  in  default  of  appointment.  But  if  there  is  a 
power  to  appoint  to  two,  and  the  donee  of  the  power 
appoints  to  one  only,  and  gives  a  legacy  to  the  other,  he 
cannot  claim  the  legacy  and  also  dispute  the  validity  of  the 
appointment  (i).     So  where  a  man,  having  a  power  to 

(a)  See  Story's  Eq.  Jur.  5  1077,  706 ;   W»Uley  t.  Whitley,  31  Beac. 

note.  1081—1084,  1086, 1088.  108B,  173 ;  1  D.  J.  &  S.  617  ;  MiUer  v. 

1093;  2  SpeDce'BEq.Jur.586,  6S7,  TKu^nNi.  33  Beav.  496  ;  OrinteUv. 

688,  601—60*  ;  2  8ugd.  Pow.  16B  ;  Sminhoe,  L.  R.  7  Eq.  291  ;  C-mtU  v. 

1    Jarm.   Wills,  2nd  ed.   371—3;  Acn>i<rth,L.ti.9Eq.^l9]  Civperv. 

Swan  V,   IMmet,   19   Beav,   471;  C"o;ifr,L.  R.6Ch.  Ap.  16;  7  H,  L, 

WiiUour  T.  Cl'/ton,  21  Bern.  417  ;  53  ;  WUIUkm*  v.  Beat,  L.  R.  6  Cli. 

8   D.   M.  &  a.  641  ;  Stephent  v.  Ap.  339;  MiddUtoa  v.   WiadTmi, 

Stephriu.  3  Drewry  697  ;  Atticlu  L.  B.  16  Eq.  212  ;  IU>geTi  v.  Jone; 

V.  Petert,*  K.&  J.43T;  Onumenvr  L,  R.  3  Ch,  D.  688. 
T.airrtc»,26Beay,97;  F^iifimom  (ft)  2  Bpeuce'a  Eq.  Jur.  590;  2 

V,  F^titrnmu,  28  Beav,  417  ;  Hmty  Sugd,  Pow.    148—9  ;    Re.  I^mtlrr'i 

vaodv.Ibrlter  (yo.2),3i)  Beav.  14;  Truit»,  27  Bea»,  362, 
SeirellMv.Jenkiiu,  2  Johns.  &  Hem. 
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,  appoint  to  A.  a  fund  which  in  de&ult  of  appointment  is  to 
"  be  given  to  B.,  exercises  the  power  in  &vour  <^  C,  and 
gives  other  benefits  to  B^  although  the  execution  is  merely 
void,  yet  if  B.  will  accept  the  gifts  to  him,  he  muat  convey 
the  estate  to  C.  according  to  the  appointment  Agun, 
where  a  father  authorized  his  wife  to  execute  a  powei 
vested  in  himself,  and  gave  the  objects  of  the  power  other 
benefits,  although  the  father  could  not  delegate  the  power, 
yet  it  was  held,  that  any  person  who  should  defeat  what 
the  mother  had  done  by  what  was  in  truth  no  power, 
should  have  no  benefit  under  the  father's  will  (a).  But 
words  of  mere  desire,  expectation,  or  wish,  do  not  create  a 
case  of  election  {b).  And  hence,  where  a  testator  bequeaths 
his  owu  property  to  persons  who  are  objects  of  a  power, 
and  also  appoints  to  them  the  fund  over  which  he  has 
the  power  of  appointment,  in  terms  which  per  se  would 
give  the  absolute  interest,  but  then  adds  a  request  that 
they  would  leave  the  appointed  fund  to  their  children,  who 
are  not  objects  of  the  power,  the  precatory  words  do  not 
create  a  caae  of  election  either  to  accept  a  limited  appoint- 
ment, leaving  the  remainder  for  their  children,  or  else  to 
relinquish  the  legacies,  but  the  words  relating  to  the 
appointed  fund  amount  to  an  absolute  appointment  to  the 
objects  of  the  power,  with  a  condition  inconsistent  with 
the  power,  which  is  simply  void ;  and  therefore  they  are 
entitled  to  both  funds  {e).    3440. 

Prim&  facie,  it  is  not  to  be  supposed,  nor  must  it  be 
proved  by  extrinsic  evidence,  that  a  testator  disposes  of 
that  which  is  not  his  own,  so  as  to  raise  a  case  of  election. 
It  must  appear  on  the  will  itself,  by  pliun  demonstration 
or  by  necessary  impUcation  (rf).     3441. 

(a)  2  Sugd.  Pow.  1 48—9.  (iQ  3  Bp.  Eq.  Jar.  G92, 693, 695 ; 

IbS  LangiU/K    t.    Langnloni,  21  WiiUotirv.ClifteH,2\Bt»,\.Hl;i 

Beav.  652.  D.  U.  &  Q.  641  j  MiUer  v.  Timr- 

(c)  Blaeket  i.  Lamh,  \i  B«sT.  good,  33  Beav.  496. 
4S2.     See  mpn,  par.  2^39. 
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Where  persons  are  named  as  residuary  appointees,  and  ^\"cl 
aleo  as  legatees,  in  the  same  will,  they  are  not  obliged  to  ^^^ 
elect  between  the  residoary  appointment  and  tbeir  lega-  ^"^ 
cies,  so  as  to  give  up  their  residuary  appointment  or 
their  legacies,  in  order  to  give  effect  to,  or  compensate 
the   persons   cluming  under,  a  particular  appointment 
void  for  remoteness ;  for  they  claim  each  gift  under  tbe 
will  itself,  and  neither  of  them  is  dehors  the  will  or 
adverse  to  it  (a).    3442. 

The  doctrine  of  election  applies  even  where,  in  a  will  J*^^™' 
not  within  the  Wills  Act  (I  Vict,  c,  26),  a  devise  of  an  ^'[^1'. 
estate  is  made  to  the  testator's  heir,  and  the  heir,  accord-  ""■ 
ing  to  the  old  rule,  takes  such  estate  by  descent,  and  not 
by  purchase,  and,  by  the  same  will,  the  testator  devises 
to  another  person  an  estate  belonging  to  the  heir,  over 
which  the  testator  has  no  disposing  power  (fc).     3443. 

The  same  doctrine  of  election  also  applies  in  cases  where 
it  was  apparently  a  testator's  intention  to  dispose  of  all' 
the  property  he  might  have  at  the  time  of  his  death,  and 
the  heir,  who  is  a  devisee  under  the  will,  claims  property 
which  was  purchased  subsequently  to  the  will,  and  which, 
consequently,  under  the  old  law,  did  not  pass  by  tbe  will, 
but  was  intended  to  pass  to  another  person  under  tbe 
general  words  of  tbe  will  (c).     But  where  a  will,  made 
before  the  year  1838,  is  void  as  a  devise  of  land,  either 
from  the  incapacity  of  the  devisor  or  from  its  not  being 
duly  executed,  and  is  good  as  to   personal   estate,  V 
heir  may  take  a  legacy  under  it,  without  relinquish! 
his  right  by  descent ;  because,  as  to  the  land,  there  is 
bet  no  disposition  of  it,  and  consequently  nu  election  ( 

(a)   Wallatlan  v.  King,  L.  B.  8  2  Johns.  &  Hem.  216. 

Eq.  165,  ,     (c)  Storj-s  Eq.  Jur.  §   1094 

(i)  Story's  Eq.  Jur.  §  llitM  ;  2  CroiBe  T.  38,a  2,  §  28  ;  Sugd,  C 

Spencv'aEq.Jur,  689;  2  Rop.  I.^,  cueView,12T;&AriNJfrv,&iAr« 

byWhitc.IBaB;  a5A™AT».*iArff.  1  Kay  578. 
drT,  I  Kay  578  ;  Hani-  ev,  Trenbit,  (it)  6  CrulBe  T.  S8,  c.  2,  §  2C 
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■^i""'*.  ^"t  although  the  will  were  not  duly  executed  according 
to  the  statute,  still  if  it  contained  an  esprees  condition 
that  any  legatee  who  might  not  comply  with  its  terms 
sbonld  fcMfeit  all  benefit  under  it,  there  the  heir  would,  by 
.  force  of  the  condition,  be  obliged  to  make  his  election  (a). 
3444. 
u  ippJit-         The  doctrine  is  equally  applied  to  all  interests,  whether 
iiii^t.       immediate  or  remote,  vested  or  contingent,  of  value  or 
of  no  value,  and  whether  in  real  or  personal  estate  (b). 
3446. 
It i^nM  It  has  been  held  that  the  doctrine  of  election  does  not 

"SSta"™*   *PP'y  ^  *°  instrument  which  was  valid  at  the  time  of 
execution  as  to  all  the  property  comprised  in  it,  but  was 
considered  inoperative  as  to  some  of  the  property  by  sub- 
sequent events  (c).     3446. 
Tortat  According  to  the  preponderance  of  authority  and  prin- 

JJ^       ciple,  a  person  electing  against  a  will  does  not  forfeit  the 
S^totftito  whole  of  the  benefit  intended  for  him,  where  the  value 
wbsqnait.   of  the  gift  exceeds  that  of  his  own  property  or  interest ; 
but  he  is  only  obliged  to  compensate  in  value  the  claimant 
whom  he  has  disappointed  by  his  refusing  to  give  up  his 
own  property  or  interest  (d).    For,  a  Court  of  Equity 
interfering  to  control  his  legal  rights,  for  the  purpose 
of  executing  the  intention  of  the  testator,  is  justified  in 
its  interference,  so  fiu-  only  as  that  purpose  requires  (e). 
3447. 
JJ^J^       If  the  party  has  mortgaged  the  interest  he  takes  in  his 
]^^^^  own  right,  and  then  is  suffered  to  elect  to  take  under  the 
''°*^'        will,  the  mortgage  must  be  satisfied  out  of  the  interest 
provided  for  him  by  the  will  (_/).    3448. 

Bop.  heg.  b;  White,  ISSG  ;  1  Sum.  (f)  MaiUoek  t.  OritidU;  L.  R.  7 

Wills,  2nd  ed.  374.  Eq.SIS. 

(o)  2  Bop.  L^.  by  White,  1B95 ;  (d)  Story's  Bq.  Jnr.  §  lOSB  ;   8 

I  Jdnii.  Wilk,  3n<)  «!.  37fi,  SpenPe'eBq.  Jur.GOl— 604  ;  IJarm. 

(A>  Story's  Kq.  Jur.  §  109fi;  2  Wills,  2Dd  ed.  372— 3, 

S|)eni-e'M  Kq.  Jur,   68S;    1   Jarm.  (r>  Story'aEq.  Jur.  §  108!i,  aote. 

AVills,  2nd  ed.  ;!T2.  (/)  2  Sugd.  Pow.  IH. 
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A  person  may  decline  one  benefit  given  him  by  a  will,  /,"  J^i 
such   as  a  legacy  chw^ed  with  a  portion,  without  being  ^~  .  ■ — ~ 
precluded  from  taking  another  benefit  by  the  same  will ;  ^^^ 
unless  it  is  fairly  inferable,  from  the  nature  of  the  different 
benefits,  that  he  should  either  take  all  or  reject  all  (a). 
3448. 

Election  may  also  arise  where  a  person  claims  both  KiaoUon  in 
under  and  m  opposition  to  a  settlement.    It  is  a  rule  "»>an»i>t 
that  a  person  will  not  be  allowed  to  take  under  and 
against  the  same  instrument  (b).     3460. 

The  party  is  not  bound  to  make  an  election  till  all  ^^^  b„ 
the  circumstanceB  are  known.     And  if  he  should  make  a  Sl^JiiJU 
choice  in  ignorance  of  the  real  state  of  the  funds,  or  under  m^m™' 
a  misconception  of  the  extent  of  the  claims  on  the  fund 
elected  by  him,  it  will  not  be  conclusive  on  him.     And 
in  order  to  make  an  election,  he  is  entitled  to  have  a 
discovery,  and  to  have  all  the  accounts  taken,  to  ascertain 
the  real  state  of  the  fund  (c).    3461. 

Election  by  conduct  must  be  by  a  person  who  has 
positive  information  as  to  his  right  to  the  property,  and, 
with  that  knowledge,  fully  means  to  give  that  property 
up  (d).    3462. 

An  election  may  be  presumed  from  a  long  acquiescence  Eiortion 
or  from  other  circumBtances  (e).  Remaining  in  possession 
of  two  estates  held  under  titles  not  consistent  with  each 
other,  affords  no  conclusive  proof  of  the  kind  (/).  The 
doctrine  of  election  is  not  of  the  nature  of  a  positive  rule 
of  law  which  a  person  is  bound  to  know.  And  there- 
(«)  story's  Kq.  Jnr.  9  1081  ;  see  1691—2  ;  Wintour  v.  Clifiim,  21 
2  Spence'8  Eq.  Jar.  591.  Bear.  447. 

Q'iAnderimv.Abbott.ZiRea.v.  (d)   WiUan  y.  Thornhury,  l..Vi. 

4G7  ;    Mailry  v.   Ward,  29  Bea*.       10  Ch.  Ap.  239. 
407  ;  Bretrn  ».  Brmiii.  L.  R.  2  Eq.  (e)  Storj's  Eq.  Jur.  §   1097 ;  2 

485  ;   CndringtiiH  v.  Zi*dtag,  L.  R.        Spence'B    Eq.     Jur.    698 — 600  ;    2 
8Ch.Ap.67H,  693;  7  H.  L.  854,  Sugd.    Pow.    164;    WiTtkiiigtiHi  v. 

(e)   Story's  Eq.  Jnr.  §  1098  ;    2        Wiggiatoa,  20  Hefty.  S7. 
Spence'a   Eq,  Jnr.   59B;   2   Sngd.  (/)  i^rrrad  v.  Mnrgan,  II  H.  L. 

Pow.  164  1  2  Rop.  Leg.  by  White,      Cas.  588. 
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,  fore,  in  order  to  infer  an  election,  it  is  necessary  to  abaw 
~  that  the  person  who  ought  to  elect  was  aware  of  the 

doctrine  (a).  3468. 
'  The  doctrine  of  election  is  not  applied  in  the  case  of 
''  creditors.  They  may  take  the  benefit  of  a  devise  for  pay- 
meat  of  debts,  and  also  enforce  their  legal  claim  against 
other  funds  disposed  of  by  the  will ;  for  a  creditor  claims 
not  as  a  mere  volanteer,  but  for  a  valuable  consideration, 
and  ex  debito  justitis  (i).    3464. 

Where  a  testator  gives  one  child  a  much  lai^r  pro- 

,  perty,  under  the  mistaken  impression  that  such  child 

did  not  take  under  the  testator's  marriage  settlement, 

he  ia  not  bound  to  elect  between  his  interest  under  Uie 

settlement  and  the  gift  by  will  (c).     3466. 

Where  the  person  bound  to  elect  labours  under  any 
disability,  as  infancy  or  coverture,  the  Court  will  con- 
sider whether  it  will  he  most  beneficial  for  him  to  take 
under  or  against  the  will  or  deed,  and  will  decree 
accordingly  (</).     3466. 

Where  a  person  who  bad  a  right  of  election,  dies 
intestate,  without  having  exercised  it,  each  of  his  or  her 
next  of  kin  has  a  separate  right  of  election;  so  that 
neither  the  election  of  the  minority  nor  of  the  heir  and 
administrator  will  bind  the  others  («).     3467. 

(a)  Sjirrad  v.  Morgan,  11  H.  L.  (d)  2  Spence'B  Eq.  Jar.  587.    As 

Cm.  ^H$.  to  election  betwecD  doner  or  free 

(i>  SWry'a  Eq,  Jnr.  §  1092 ;  2  bench,  and  benefits  given  by  will. 

Sjicnre'B  Eq.  Jur.   692  ;    1  Jarm.  see  eupra,  par.  G2Z — 7. 

Wills,  2nd  ed.  377.  (e)  J^tclw   y.   I'gUkr,  1,  R.  7 

(n)  Sox  v.Barrett,L.R.a  Eq.  241.  ]£q.  41M. 
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CHAPTER  V. 

OF  SATISFACTION   (o). 

Satisfaction  may  be  defined  to  be,  the  making  of  a   pahtiv. 

donation  with  the  express  or  implied  intention  that  it 

shall  be  taken  as  an  extinguishment  of  some  claim  which 
the  donee  has  upon  the  donor  (6).    3468. 

Satisfaction  implies  that  something  has  been  done  in  Dun^renn 
lieu  of  that  which  was  contracted  or  intended  to  be  done,  f^*^™ 
But  performance  implies  that  the  identical  act  which  the  '°™""- 
party  contracted  to  do,  has  been  done  (c).     3469. 

Equitable  questions  of  satiafiM^ion   usually  arise   in  vhm 
three  classes  of  cases : —    3460.  "rf™- 

L  In  cases  of  portions  secured  by  a  marriage  settle- 
ment. 

II.  In  cases  of  portions  given  by  a  will,  and  an 
advancement  of  a  donee  afterwards  in  the  testator's 
lifetime. 

III.  In  cases  of  legacies.  t«  creditors  or  debtors  (d). 
3461. 

It  is  advisable  to  observe  in  this  place,  with  reference  smtiifBiition 
to  all  these  clafises  of  cases,  that  where  the  satisfaction  p™<imi>. 
is  a  matter  of  presumption,  that  presumption  may  be  [«*"'*'«i' 
rebutted  either  by  inbinsic  evidence  derived  from  the 
will  itself,  or  by  extriosic  evidence,  as  by  declarations 
of  the  testator  or  written  papers  (e).    3462. 

(«)  This  chapter  ww  originally  (c)  2  Rop.  I^.  by  White,  1109. 

taken  from  the  writer's  Manual  ot  (d)  Story's  Eq.  Jar.  §  1109. 

EqiulyJuriBpni(lence;bntwiththe  (c)  Story's  Eq.  Jor.  §  1102;  2 

addition  o(  references  to  Roper's  Spence'a  Eq.Jor.  441 — 145;  1  Rnp. 

I,egaciee.  L**.  by  White,  391  ;  1  Jarm.  Wills, 

(*)  Sec  Story's  Eq.Jnf.§  1099—  2nd    ©d.    343  ;    /«   r*    Tiurawrf'* 

1101,  11U«,  and  infra  ;  Samvel  t.  Ei/atf,  L.  R.  9  Cb.  D.  (Ap.)  3(>.t. 
Ward,  "12  Bokv.  347. 
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I.  Where  a  portion  or  provision  is  secured  to  a  cliild 
by  a  marriage  settlement  or  otherwise,  and  the  parent  or 
person  standing  in  loco  paivntis — ^that  is,  a  person  mean- 
ing to  stand  in  the  place  of  a  parent  as  regards  providing 
for  a  relation's  child — afterwards  by  will  gives  the  same 
child  a  legacy,  whether  particular  or  residuary,  withoat 
exprcBsly  declaring  it  to  be  in  satisfaction  of  such  portion 
or  provision,  in  such  case,  if  the  legacy  is  substantially 
the  same  in  its  value,  in  its  nature,  in  time  of  payment,  in 
certainty,  and  in  benefit,  with  the  portion  or  providoD, 
and  if  it  is  not  given  for  a  different  purpose,  it  will,  in  the 
absence  of  evidence  to  the  contoiry,  be  deemed  a  full  satit- 
faction,  as  the  presumption  is  against  double  portions.  If 
the  l^acy  is  less  in  amount  than  the  portion  or  provision, 
or  if  it  is  payable  at  a  different  period,  then  (looking  to  the 
weight  of  authority)  it  may  be  deemed  a  satisfaction  pro 
tanto,  or  in  full,  according  to  the  circumstancea  (a).  A 
testamentary  provision  has  been  considered  an  advance- 
ment in  the  lifetime  of  the  parent,  in  t\ill  or  part  satds&c- 
tion  of  the  portion  provided  by  a  settlement  which  contains 
a  declaration  that  advancement  by  the  parent  in  his  life- 
time shall  be  considered  in  full  or  part  satisfaction,  unless 
the  contrary  is  expressly  declared  in  writing  (i).  Where, 
OD  a  covenant  to  take  effect  on  the  death  of  the  settlor,  a 
portion  is  settled  on  the  husband  for  life,  and  then 
on  his  wife  and  children,  and  an  absolute  gift  of  other 
property  is  afterwards  made  by  the  settlor  by  will  in 

(o)  story's  Kq.  Jur,  5  1109,1110,  UOta.  Lnrd  Chifhrtttr  v.  Cortntry. 

1103,  lI04;2  8peiice'sEq.Jur.427  L.  R.  2  H,  L.  72  ;  Olorcr  v.  Hart- 

—130, 432, 433,  438 — 440  ;  Lady  E.  tmp,  34  Beay.  74 ;  Campbell  v.  Gatip- 

Thynse  v.  Earl  of  tflntgall,  2  H.  hll,  L.  a  1  Eq,  383  ;  Paget    v. 

L,  Cab.  163 ;  2  Bop.  L^.  by  White,  Grei^feU,  L.  B.  6  Eq.  7 ;  Ruuelt  t. 

1071  ;  Sir  J.  JRamiUp,  M.  R.,   in  St.  Auln/a,  L.  R.  2  Ch.   D.   398 ; 

Mantagw  v.   MoHtagve,    15  Beav.  A-niwH  v.  fluKiAnccrtA,  L.  R,6Ch. 

372  ;  Pinehiu  v.  Simmt,  30  Beav.  D.  671  ;  la  re  TattauJ^i  Ettatr,  L. 

119  ;  CharUoa  v.   Weit,  30  Beav.  R.  9  Ch.  D,  (Ap.)  3(i3. 

124  ;  CaveKtryi.Ck4rheiter,2Beai.  (*)  2  Rop.  Left,  by  White,  1098. 
k  Mil.  149  ;  2  D.  J,  &  S.  ,3,^  ;  8,  C. 
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fevoor  of  the  husband,  it  may  be  a  satisfiustion  of  the  /'^c^i, 
husband's  life  interest  under  the  settlement,  but  not  of 
the  interest  of  the  wife  and  children  (a).     3463. 

[A  sum  secured  by  bond  in  favour  of  a  natural  child, 
has  been  declared  to  be  satisfied  by  a  shore  of  the  capital 
of  a  partnership,  the  value  of  which  share,  according  to 
the  articles  of  partnership,  was  estimated  at  a  much 
lat^r  sum  (A).]    3464. 

A  gift  to  children  by  the  will  of  a  person,  or  a  covenant 
by  him  to  divide  property  among  them,  is  not  within 
tbc  words  "  an  advancement  or  payment "  by  him  in 
his  lifetime,  in  a  proviso  as  to  satisfaction  of  their 
portions  (c).     3466. 

IL  Where  a  parent  or  other  person  standing  in  loco  it-  aiId 

^  ^  °  ponknuMt 

parentis  bequeaths  to  bis  own  or  to  his  relation  s  child  a  *v  "iii. 
l^acy,  whether  particular  or  residuary,  and  afterwards, 
by  an  act  inter  vivos,  makes  a  provision  for  the  same 
child,  of  equal  or  greater  amount,  of  equal  certainty,  and 
substantially  the  same  in  kind  and  in  degree  of  benefit 
without  expressing  it  to  be  in  Ueu  of  the  legacy,  or  for 
other  objects  than  those  for  which  the  legacy  was  given, 
in  such  case,  in  the  absence  of  evidence  to  the  conti-ary, 
it  will  be  deemed  a  satisfaction  or  ademption  of  the  legacy. 
And  if  t^e  provision  inter  vivos  is  less  than  the  legacy,  it 
will  be  deemed  an  ademption  pro  tanto  (d).  And  the  con- 
firmation of  a  will  by  a  codicil  does  not  revive  a  legacy 


(a)  McOaroghtr  v.  WhUUm,  L.  axmd,  22  Bcav,  48H  ;  7  H.  L.  Caa. 
K.  3  B<j.  23li,  728  ;  Sehvfield  y.   Heap,  27  Beav, 

(b)  In  re  lame*,  Lanietv.Lanei,  93  ;  SerAicn  v.fttrfOB,  27  Beav.W; 
L.  B.  20  Ch.  D.  (Ap.)  81.  MinUtfi-rei.OvedaHa,  1  D.  K.  ftj. 

(c)  Covptr  1.  Veoper,  L.  R.  8  CU.  93  ;   Watiun  v.    Watmn.  33  Bea», 
Ap.  813.  576  :  PMUiju  v.  Phillijir,  34  Beav. 

(J)  Story's  Eq.  Jur.  §  llll,  and  19;  Dairnon  v.  Datrtoa.  L.  R,  4  Eq. 

note,  and  1112,1113,  1115,1103—  B04;  JVWin  v.  i»ry»</air,  L.  B.  4  Eq, 

1106  ;  2  Spcnce's  Eq.  Jur.  429,  433  r.I7  ;  (hejn-r  v.  MaoDoHald.  L.  B. 

—485,  438—440  j  I   Hop.  Leg.  bj  16  Eq,  anK  ;  SteremoH  v.  MaiieH, 

While,  37&— 379;  Hvpmood  v.  Hup-  L.  R.  17  Eq.  78. 
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^•^_  adeemed  by  an  act  inter  viToa  in  the  interval  between 
the  will  and  the  codicil  (a).    3466. 

A  legacy  tnaj  be  adeemed  by  a  gift,  though  not  made 
on  marriage,  or  on  any  other  occasion  having  a  spetsaJ 
reference  to  Uie  donee  (b).    3467. 

In  the  case  of  a  provision  by  will,  followed  by  a 
provision  by  deed,  the  first  being  revocable,  there  is  no 
difficulty  in  the  way  of  the  second  provision  taking  effect 
in  lien  of  the  first ;  and  no  election  on  the  part  of  the 
person  to  be  benefited  is  required.  And  if  the  second 
provision  is  construed  to  be  substitutional,  it  is  properly 
termed  an  ademptioa     3468. 

On  the  other  band,  in  the  case  of  a  provision  by  deed, 
followed  by  a  provision  by  will,  the  first  being  not  revo- 
cable, and  actoal  rights  being  conferred  thereby,  it  is 
more  natural  in  one  respect  to  r^^ard  the  second  provision 
as  additional  rather  than  as  substitutional ;  and  the 
application  of  the  presumption  against  double  portions  is 
consequently  more  difficult:  and  indeed  no  substitutional 
effect  can  be  given  to  the  will,  except  by  the  election  of 
the  person  intended  to  be  benefited  (c).    3468. 

But  a  bequest  to  a  daughter  is  not  adeemed  by  a  giR 

to  her  husband  J    nor  by  an  advance  to  her  on  her 

marriage  for  an  outfit  (d).    3470. 

ip-        And  this  doctrine  of  the  constructive  ademption  of 

lo     legacies  has  never  been  apphed  to  legacies  to  wives  or  to 

•-     mere  strangers,  unless  under  some  peculiar  circumstances ', 

as  where  the  legacy  is  bequeathed  for  a  particular  purpose, 

and  a  portion  is  afterwards  given  by  the  testator,  by  an 

act  inter  vivos,  exactly  for  the  same  purpose,  and  for  none 

(a)  MmitagMe   v.  Montagve,  16  LUtlmood,  L.  B.  18  Eq.  596 ;  In 

Beav.  666.  re  Tnuaud't  Eitate,  L.  B.  9  CtL  D. 

(ft)  Leightm  i.  LeightOK,  L.  B.  (Ap.)  363,  380. 

IB  Bq.  468.  (<0  Sa<BtmteTitft    v.    Jmet,    33 

(c)  Lord  ChixhfHer  i.  Onwntry,  Beav.  66S ;  Cooper  i.  iUeDcUU, 

L.   B.   2   E.   L.   73  ;   AtkUuan  t.  L.  B.  16  Bq.  268. 
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other,  uid  there  is  no  evidence  of  an  inteutioD  to  give  a  ^^^^^ 
double  portion  (a).  Indeed,  in  the  case  of  stnuigera,  the 
onus  proband!  is  ap<«  those  who  contend  that  the  two 
provisions  are  to  be  considered  but  as  one :  whereas,  in 
the  case  of  children,  the  onus  probandi  is  on  Utose 
irho  contend  for  the  double  provision  (b).  The  term 
"  strangers "  here  includes  all  who  are  not  legitimate 
children  of  the  donor,  or  children  to  whom  he  has  placed 
himself  in  loco  parentis  (c).     3471. 

IIL  A  legacy  given  to  a  creditor,  if  it  is  of  an  amount  |^^^  J^ 
ec^ual  to,  or  greater  than,  the  debt,  and  in  other  respects  *'™^**>"- 
equallj  beneficial,  will,  in  general,  in  the  absence  of  all 
countervailing  circumstauces,  foe  deemed  to  be  a  satis&c- 
tion  of  the  debt,  on  the  principle  that  a  testator  shall  be 
presumed  to  be  just  before  he  is  generous  (d).  But  this 
principle  has  no  application  to  cases  where  the  testator 
expressly  directs  his  debts  to  be  paid,  and  his  assets  are 
sufficient  to  pay  both  debts  and  legacies.  And  the  Court 
loans  very  strongly  against  holding  the  l^acy  to  be  a 
satisfaction  (e) ;  so  that  the  rule  is  not  allowed  to  prevul 
where  the  legacy  is  of  less  amount  than  the  debt,  even  as 
a  satis&ctiun  pro  tanto,  unless  the  creditor  have,  in  the 
debtor's  lifetime,  assented  to  such  au  arrangement;  nor 
where  there  is  a  difference  in  the  time  of  payment  of  the 
debt  and  of  the  legacy ;  nor  where  they  are  of  a  difierent 
oatore  as  to  the  subject-matter  or  as  to  the  interest 
therein ;  nor  where  a  particular  motive  is  assigned  for  the 
gift ;  nor  where  the  debt  is  contracted  subsequently  to 
(fl)  story's  Eq.Jw.  §  1117,  1118,  Qd)  Btoo-'a  Eq.  Jur.  §  1119,  U20; 

1100,  note;  2  Sppnce'a  Eq.  Jur.  2  Bpence's  Eq.  Jur.  605—607;  2 
430;  1  Bop.  Leg.  b;  White,  382  ;  Kop.Ug.bjWhite.lOSe;  Ednundi 
PmnkAurit  v.  BmxU,  L.  B.^  Cb.  y.Lintni,SK.k3.3\&;  ShadhoUt. 
Ap.  136.  Vanderplank,  29  Beav.  40S;  Atiin- 

(«)  3  Spence's  E^q.  Jm.  «tU  ;  1       Mn  *.  lAttUnood,  L.  B.  18  Eq.  695. 
Bop.  Leg.  b;  Wbite,  382.  (f)  2  Bop.   Leg.  1050;  Ha44Blt 

(e)  Story's  Eq.  Jar.  g  1116 ;  2      *.  Haivkim,  4  Drew.  MS  ;  Coie  t. 
Spence'a  Eq.  Jur.  439 ;  1  Bop.  Leg.       Willard,  2fi  Bmt.  663. 
by  While,  880. 
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£*"cal».  '^^  ^"'^ ;  °°''  wber©  the  legacy  is  contingent  or  uncertain ; 
~  nor  where  the  bequest  is  of  a  residue  ;  nor  where  the  debt 
is  a  negotiable  security ;  nor  where  the  debt  is  on  an  open 
and  running  account,  so  that  the  testator  might  not  know 
whether  he  owed  anything.  And  as  to  a  debt  strictly  so 
called,  there  is  no  difference  whether  it  is  a  debt  doe  to 
a  stranger,  or  to  a  wife  or  a  child  (a),  347S. 
IV.  A>i<]  IV.  On  the  other  hand,  where  a  creditor  leaves  a  legacy 
ds^ton.  t^  },jg  debtor,  and  either  takes  no  notice  of  the  debt,  or 
loaves  his  intention  doubtful,  Courte  of  Equity  will  not 
deem  the  legacy  as  either  necessarily  or  prim&  &cie  maoi- 
festing  an  intention  to  release  or  extinguish  the  debt ;  but 
they  will  require  some  evidence,  either  on  the  face  of  the 
will,  or  aliunde,  to  establish  such  an  intention  (b).  For, 
if  the  legacy  is  leas  than  the  debt,  it  would  clearly  be  a 
positive  injury  to  the  creditor  to  construe  the  l^;acy  a 
release  of  the  debt ;  and  even  if  the  legacy  is  more  than 
the  debt,  it  does  not  follow  that  because  the  testator  has 
manifested  his  bounty  towards  the  debtor  in  that  respect, 
he  intends  the  debtor  to  have  another  benefit  which  has 
no  necessary  connection  with  the  former.  Where  the  tes- 
tator does  not  mention  the  debt,  but  gives  the  debtor  a 
legacy  of  equal  or  greater  amount,  he  thereby  benefits  the 
debtor  to  at  least  the  same  extent,  by  giving  him  the 
means  of  paying  the  debt,  as  if  he  had  directly  forgiven 
the  debt,  but  had  given  the  debtor  nothing,  or  nothing 
but  the  overplus ;  and  his  reason  for  thus  giving  the 
debtor  the  means  of  paying  the  debt,  without  alluding 
to  the  debt,  may  have  been  one  of  kind  consideration 
towards  the  debtor,  namely,  in  order  that  none  but  the 
executor  might  be  aware  of  the  debt.     3473. 


(a)  Stoijr'BEq.Jnr.  $1103,1122; 
2  Spence'B  Bq.  Jnr.  605—608  ;  2 
Bop.  Lc¥.  by  Wbite,  1030,   1033,      309. 

1040,  1044,  1015,  1046,1049,  1061;  (A)  Starj't  Eq.  Jnr.  $  1123;  S 

J^eriet  y.  Mu-hell.  20  Beav.  16  ;      Bop.  Leg.  by  White,  1064. 
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V,  Where  an  annuity  to  the  separate  use  of  a  married  /5^|.": 
woman  is  charged  on  an  estate,  the  gift  of  an  annuity  to  7"^";; 
ber  generally,  and  charged  upon  property  of  a  different 
nature,  though  to  the  same  amount,  and  payable  on  the 
same  days,  is  not  a  aatisfactian  (a).  And  where  a  person 
executes  a  deed,  by  which  he  gives  annuities  to  certiun 
others,  and  then  executes  another  deed  by  which  he  gives 
other  aoDaities  to  those  persons,  there  is  no  presumption 
that  the  latter  were  intended  to  be  a  substitute  for  the 
former,  especially  where  the  annuities  given  by  the  second 
deed  are  of  less  amount,  or  the  tirst  deed  contains  a 
power  of  revocation  which  is  not  exercised  by  the  second 
deed  (A).    3474. 

Where  there  is  a  covenant  on  marriage  to  settle  specific  covBnuit  i 
lands,  it  will  not  generally  be  satisfied  by  suffering  other 
lands  of  equal  value  to  descend  (c).    And  a  covenant  to  ccnsnuit  i 
bequeath  a  sam  of  money  is  not  satisfied  by  an  appoint-  •i"°  <^ 
ment  of  a  like  sum  (d).     3476. 

(a)  2  Bpeoce's  Eq.  Jojr.  609.  (_d)  Orakaniv.  Wirkhaat  CHo.i), 

(6>  PrtJnfc-r  Y.  A'mfll,  20  Be»T.  31  Beav.   447;  1    I).  J.  i  .S.  47^. 

32  ;  H  D.  U.  &  G.  74.  Bat  in   connw-Uon  with  this,  aec. 

(c)  2  Spencers  Eq.  Jur,  610,  Th-fkff  v.  Kfy.  L.  K.  .'S  Eq.  tDS. 
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APPENDIX. 


37  &.  38  Vict.  c.  57  (TAe  Heal   Property  Limitation 
Act,  1874). 

An  Ael/ffT  tktf'trther  lAtnittUum  of  AetUn*  and  iSuUt  relating  to  Seal 
Pnperly.  \lih  Aitgtut.  1874,] 

Whereas  it  is  eipedient  farther  to  limit  the  timeB  within  which  actions  gj^ggvicT 
or  salts  ma;  be  broi;ght  fur  the  recover;  of  land  or  rent,  aod  of  churguit       c.  ,^t. 
thereon :  

Be  it  enaet«l  by  the  Queen's  moat  Kicellent  Majesty,  by  and  with  ih« 
advice  and  consent  of  the  Lords  apirituHl  and  temporal,  and  Conmian!>, 
in  thia  present  Parliament  assembled,  and  by  the  aathority  of  the  same, 

1.  After  tlie  commencement  of  this  Act  no  person  shall  make  an  entry  No  luul  or 
or  distress,  or  bring  an  action  or  snit,  to  recover  any  land  or  rent,  hut  "nt  tn  be 
within  twelve  yeare  neit  all«r  the  time  at  which  the  ri|;ht  to  make  ^J?Jjy|k!,, 
snch  entry  or  distnKts,  or  to  bring  sach  action  or  suit,  shall  have  Hrst  t.giv,  ymn 
accrued  to  some  person  through  whom  he  claims ;  or  if  such  right  Hhall  iiiw  tba 
not  have  accrued  to  any  person  through  wliom  he  clidms,  then  within  ^^'"' 
twelve  feats  next  after  the  time  at  which  the  ri);ht  to  make  such  entry  2^|^ 

or  distresB.  or  to  bring  such  action  or  suit,  shall  have  flrst  accrued  to  the 
person  making  or  bringing  the  same. 

2.  A  right  to  make  an  entry  or  distress,  or  to  bring  an  action  or  suit.  lo  Prnrlainn 
recover  an;  land  or  rent,  shall  be  deemed  to  have  first  accrued,  in  respect  '™  ""s "' 
of  an  estate  or  interest  in  reversion  or  remainder,  or  other  future  estate  „i^^ 
or  iotercHt,  at  the  time  at  which  the  same  shall  have  beoome  an  estate  or 
interest  in  possession,  by  the  determination  of  an;  estate  or  estates  iu 
respect  of  which  such  land  shall  have  l>een  held,  or  the  profits  thereof  or 

BiM^  rent  shall  have  been  received,  notwithstanding  the  person  claiming 
such  land  or  rent,  or  some  person  through  whom  he  claims,  shall  at  any 
time  previoosly  to  the  creation  of  the  estate  or  estates  which  shall  have 
deterioiDed.  have  been  in  the  possession  or  receipt  of  the  proSts  of  such 
land,  or  in  receipt  of  snch  rent :  Bat  if  the  person  last  entitled  to  nn;  Tlmu 
particnlar  estate  on  which  any  future  estate  or  interest  was  expectant  limiiMl  in 
sliall  not  have  been  in  the  possession  or  receipt  of  the  profits  of  snob  land,  jiSj*fVJ_», 
or  in  receipt  of  snch  rent,  at  the  time  when  his  interest  determined,  no  entitl^to 
such  entry  or  distress  shall  be  made,  and  no  snch  action  or  suit  sliall  be  Uie  purUcn- 
bronght  by  any  person  becoming  entitled  in  possession  to  a  future  est.ile  !«■  "tai"  out 
or  interetit,  but  within  twelve  years  next  after  the  time  when  the  right  to  ijo«"'bw'' 
make  an  entry  or  dLstress,  or  to  bring  an  action  or  suit, for  the  recovery  of 
such  land  or  rent,  shall  have  Smt  aocmed  to  the  person  whose  interest 
sluUl  have  BO  determined,  or  within  six  years  next  after  the  time  when 
the  estate  of  the  person  becomingentitled  in  possession  shall  have  become 
vestaii  in  possession,  whichever  of  those  two  periods  shall  be  the  longer; 
and  if  the  right  of  any  snch  person  to  make  such  entry  or  distress,  or  to 
bring  any  such  action  or  suit,  shall  have  been  barred  under  this  Act,  no 
ppraon  afterwards  claiming  to  be  entitled  to  the  same  land  or  rent  iu 
n-speot  ofany  subsequent  estate  or  intetest  under  an;  deed,  will,  or  settle- 
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ST&ss  ViiT.  menl,  executed  or  taking  effect  after  the  time  when  a  right  to  make  an 

C'  '•''■       entry  or  di»tre«3,or  to  bring  en  action  orsnit,  for  the  recovery  of  sach  land 

or  rent,  shall  have  first  accnied  to  the  owner  of  the  particular  estate  whose 

intetest  shall  have  so  determined  as  aforesaid,  shall  make  any  such  entry 

or  distress,  or  bring  any  such  action  or  Bnit,  to  recover  such  land  or  rent. 

In  i»ia>  ot        ^-  ^^  •■*  *■''*  tinse  at  which  the  right  of  any  person  to  make  an  entry  or 

lnfkiic>.        distress,  or  to  bring  an  action  or  suit,  to  recover  any  land  or  reni,  shall 

urearturt.or  have  first  accrued  aa  aforesaid,  snch  person  shall  have  been  under  any  of 

1?"^  '*      the  disabilities  hereinafter  mentioned,  (that  is  to  say,)  infancy,  coverture, 

wbsn'tbfl      idiotcy,  Ipoacy,  or  UDSoandnesH  of  mind,  then  such  person,  or  the  person 

rl«tat  of  ac-    claiming  through  him,  may,  uotwithstanding  the  period  of  twelve  years, 

ti..n  nccnio..  or  gii  yeaiB  (as  the  ease  may  be),  hereinbefore  limited  ihall  have  eipired, 

run'tobc     niake  an  entry  or  distreHs,  or  bring  an  action  orsnit,  to  recover  soch  land 

iUqhscI         or  rent,  at  any  time  within  six  years  next  after  the  time  at  which  the 

trom  ths  ur-  person  to  whom  such  right  shall  fimt  have  accrued  shall  have  ceased  to 

i^  ditiSi"'   ^  nnder  any  auch  disability,  or  shali  have  died  (whichever  of  those  two 

Uti  or  pra'-     events  shall  have  fiist  happened). 

•imudttOi.  4.  The  lime  within  which  any  such  entry  may  be  made,  or  any  anch 
NotiBH  tu  action  or  salt  may  be  broaght  as  aforesaid,  shall  not  Inany  case  after  the 
be  nUowtd  commencement  of  this  Act  be  extended  or  enlarged  by  reason  of  the 
Kir  «b«ni»  absence  beyond  seas  during  all  or  any  part  ot  that  time  of  the  persoD 
iwjoii,  Hu.  i^^pg  |.j,g  right  to  make  such  entry,  or  to  bring  soch  action  or  auR,  or 

of  any  pereon  through  whom  he  claims. 

Thln^  ynn      ^-  ^^  entry,  distress,  action,  or  suit  shall  be  made  or  brought  by  any 

ntmoii  ti-     person  who  at  the  time  at  which  his  right  to  make  ajiy  entry  or  distreBs, 

IiT^iiTf'"'   °^  *"  '"^°?  ""  "O'W"  "'■  *"''■  ^  recover  any  land  or  rent,  shall  have  first 

accrued,  shall  be  under  any  ot  thedisabilitles  hereinbefore  mentioned,  or 

by  any  person  claiming  through  him,  but  within  thirty  years  next  after 

the  time  at  which  such  right  shallhave  first  accrued,  although  the  pelson 

under  disability  at  such  time  may  have  renuuned  under  one  or  more 

oCsQch  disabilities  during  the  whole  of  auch  thirty  years,  or  although  the 

term  ot  six  years  from  the  time  at  which  he  shaU  have  ceiwed  to  be  under 

any  anch  disability,  or  have  died,  shall  not  have  expired. 

In  caie  at  ^-  ^^en  a  tenant  in  tail  of  any  land  or  rent  shall  have  made  an  attsnr- 

poHndoD      anoe  thereof  which  shall  not  operate  to  bar  the  es(al«  or  estates  to  take 

niid«r  BD       effect  after  or  in  defeasance  of  his  estate  tail,  and  any  pereon  shall  by 

iit«™rin    "irfs  "'  such  assurance  at  the  time  of  the  execution  thereof,  or  at  any 

toil,  Hhlch     time  afterwards,  be  in  possession  or  receipt  of  the  profits  of  such  lanl, 

•hkii  Bot       or  in  the  receipt  of  such  rent,  and  the  same  person  or  any  other  person 

)« tke  n.     whosoever  (other  than  some  peison  entitled  to  such  possession  or  reoeipt 

tl^ilulitia  '"  respect  of  an  estatewhich  shall  have  taken  effect  a^r  or  in  defeasance 

bmrnid  hc      of  the  estate  tail}  shall  continue  or  be  in  such  possession  or  receipt  for 

the  nnd  of     the  period  of  twelve  years  next  after  the  commencement  of  the  time  at 

i^'th.T"  '"^'"^  such  assurance,  if  it  bad  then  been  executed  by  such  tenant  in  tail 

piriDd.  St      or  the  person  who  would  have  been  entitled  to  hia  estate  taU  if  such 

whlohthe      assnranoe  had  not  been  executed,  would,  without  the  consent  of  any  other 

S^l^J*'  "  person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then,  at 

uutsi.  the  expiration  of  such  period  of  twelve  yeais,  such  assnranoe  shall  be  and 

wonJd  hHs   be  deemed  lo  have  been  effectual  as  against  any  peison  claiming  any 

bundthsnu  estate,  interest,  or  right  to  take  effect  after  or  in  defeasance  ot  soch 

estate  tail. 
Mnrtgigor  ^-  '^*''  "  mortgagee  shall  have  obtained  the  possession  or  receipt  ot 

III  bs  bund  the  profits  of  any  land  or  the  receipt  of  any  rent  comprised  in  his  mort- 
al nhI  of  gage,  the  mortgagor,  or  any  person  claiming  through  him,  shall  not  bring 
ftm'tii^*'*  "T  action  or  suit  to  redeem  the  mortga+re  hut  within  twelve  yesuB  next 
Kmevboi  after  the  time  nt  which  the  mortgagee  obtained  such  posHessioii  or  receipt. 
!)■■  mortgk-  unless  in  the  meantimi:  an  acknowledgment  in  writing  of  the  title  of  tite 
g||^^f^^  mortgagor,  or  ot  his  right  to  redemption,  shall  have  been  given  to  the 
'^'hnmtlw  mortgagor  ur some  person  claiming  his  estate,  or  to  the  agent  of  such 
writtdi   mortgagor  or  peison,  signed  by  the  mortgagee  or  the  person  fln.ming 
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tfanmgh  him  ;  »nd  In  such  osse  no  such  Botion  or  suit  shall  bo  bnraght  »7*a8VtoT. 
but  within  twelve  years  next  after  the  time  at  which  such  acknowledg-  "■ 
ment,  or  the  last  ot  such  acknowledgments,  if  more  than  one,  was  given  ;  „kuo^. 
knd  when  there  shall  be  more  than  one  mortgagor,  or  more  than  one  ladfiiMnt. 
peiBOQ  cUumiog  thnmgh  the  mortgagor  or  mortgagoi«.  such  acknowledg- 
ment, if  given  to  any  of  such  mortgagore  or  pereons,  or  his  or  their  agent, 
shall  be  as  effectual  aa  if  the  same  had  been  given  to  all  sDCh  mortgagors 
or  pentoiw ;  but  where  there  shall  be  more  than  one  mortgagee,  or  more 
th^  one  perK>D  clajming  the  estate  or  inurestof  the  mortgagee  or  mort- 
gagees, such  acknowledgment,  signed  by  one  or  moreof  such  mortgagees 
or  persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing 
as  aforesaid,  and  the  person  or  peraona  claiming  any  part  of  the  mortgage 
money  or  land  or  rent  by,  from,  or  nnder  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  estates,  interest  or  interests,  to  take  effect 
after  or  in  defeaaaDce  of  his  or  their  estate  or  estates,  interest  or  interests. 
and  shall  not  operate  to  give  to  the  mortgagor  or  mortgagors  a  right  to 
redeem  the  mortgage  as  against  the  persoo  or  persona  entitled  to  any 
other  ondlvided  or  divided  port  of  the  money  or  land  or  rent;  and  wbere 
aach  of  the  mortgagees  or  persons  aforesaid  as  shall  have  given  auch 
acknowled^ent  shall  be  entitled  to  a  divided  part  of  the  land  or  rent 
comprised  in  the  mortgage,  or  some  estate  or  interest  therein, and  not  to 
any  ascertained  part  of  the  mortgage  money,  the  mortgngor  or  mort- 
gagors shall  be  entitled  to  redeem  the  same  divided  part  of  the  land  or 
rent  on  payment,  with  interest,  of  the  part  of  the  mortgage  money  which 
ahall  bear  the  same  proportion  to  the  whole  of  the  mortgage  money  as 
the  value  of  such  divided  part  of  the  land  or  rent  shall  bear  to  the  value 
of  the  whole  of  the  land  or  rent  ooniprised  in  the  mortgage. 

8.  No  action  or  salt  or  other  proceeding  shall  be  brought  to  recover  any  Hoihi)' 
snm  ot  money  secured  by  any  mortgage,  jadgment,  or  lien,  or  otherwise  "''»'*"* 
ch.irged  upon  or  payable  out  of  any  land  or  rent,  at  law  or  in  equity,  or  J^'i^„d™ 
any  legacy,  but  within  twelve  years  next  after  a  present  right  to  receive  lo  b« 

the  same  shall  have  accrued  to  some  person  capat>le  of  giving  a  discharge  ''*^*^ 
for  or  release  of  the  same,  unless  in  the  meantime  some  part  of  the  "*„  mSc!f' 
principal  money,  or  some  interest  thereon,  shall  have  been  paid,  or  some  tnelit  ysain 
acknowledgment  of  the  right  thereto  shall  have  been  given  in  writing  I'  "i>  inl«nM 
signed  by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent,  l*"'  ""TL). 
to  the  person  entitled  thereto,  or  his  agent;  and  in  snch  cn.ie  no  such  moirt'gi™f' 
action  or  suit  or  proceeding  shall  be  brought  but  within  tweive  years  in  nrlting  iu 
after  SDch  payment  or  acknowledgment,  or  the  last  of  aiich  payments  or  ^  mau- 
acknowledgmente,  if  more  than  one,  was  given.  ^"^ 

9.  From  and  after  the  commencement  ot  this  Act  all  the  provisions  of  Act  lo  bn 
the  Act  passed  in  theaessionof  the  third  and  fourth  years  of  the  reign  of  ^^^. 
his  lat«  Majesty  King  William  the  Fourth,  chapter  twenty-seven,  except  t  27  of    ' 
those  contained  in  the  several  sections  thereof  next  hereinafter  mentioned  which  our- 
shall  remain  In  full  force,  and  shall  be  construed  together  with  this  Act,  l^"  1»™ 
and  shall  take  effect  as  it  the  provisions  hereinbefore  oont^ned  were  sub-  H^'^ii^r 
stitat«d  in  such  Act  for  the  previsions  contained  in  the  sections  thereof  paru  to  he 
nnmbered  two,  five,  sixteen,  seventeen,  twenty-three,  twenty-eight,  and  i™*  '" 
forty  respectively  (which  several  sections,  from  and  after  the  commence-  IjIfJJy^  *" 
ment  of  this  Act,  ^all  be  repealed),  and  as  if  the  term  of  six  years  had  by  thi."u-l. 
been  mentionHl,  Inirtfiad  ot  the  term  of  ton  years,  in  the  section  of  the 

said  Act  numbered  eighteen,  and  the  period  of  twelve  yeani  had  been  men- 
tioned in  the  BBid  section  eighteen  instead  of  the  period  of  twenty  years; 
and  the  provisions  of  the  Act  pasHCd  in  the  session  of  the  seventh  year  7  W.  4  *: 
ot  the  reign  of  his  late  Majesty  King  William  the  Fourth,  and  the  first  '  "'^f'^iJ'* 
year  of  the  reign  ot  her  present  Majesty,  chapter  twenty-eight,  shall  JriuTtSi 
remain  in  fall  force,  and  be  construed  together  with  this  Act,  as  if  the  Act. 
period  of  twelve  yeara  had  been  therein  mentioned  instead  of  the  period 
of  twenty  years. 

10.  After  tba  oommaucement  of  this  Act  no  action,  suit,  ot  other  pro-  TiiMtot 
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;j7 1  ^  }■"."■■  oucrting  shnll  !«  brought  lo  recovei 

'^  upon  or  payable  out  oE  any  land  or 

roiMvoriiii  '*^  *"  express  trust,  or  to  recover  any  arrearB  o£  rent  or  of  interest  in  re- 

cbugMaad  Bpect  of  any  aumuf  money  or  legacy  so  cliar^^ed  or  payable  and  bo  iiecanxl. 

arrmn  of  or  any  damans  in  respect  of  such  arTEars,  t^icept  within  the  time  witbic 

to*S!"'  ""'  which  the  same  would  be  recoverable  if  tliere  were  not  any  sncb  tnisl, 

iKrgBir^  "■  '^i"  ^'^^  ""^y  be  cited  as  the  ■■  Keal  Property  Limitation  Act,  1874 .■" 

ei|H^  V2.  This  Act  shall  commence  and  come  into  operation  nn  the  finii  day 

t™!*  'or  qJ  January  one  thousand  eight  hundred  and  seventy-nine. 


^  37&38  VicT.c.  78(Tke  Vendor  ami  Purchaser  Act,  1874). 

Ah  Act  ttt  amend  the  Late  <rf  Vendor  and  Pwrehater,  and  further  to  tim- 
plify  TitU  to  Land.  [7(4  AuffU4t.  1874.] 

-r^  Whereas  it  is  expedient  to  [acilital«  the  transfer  of  land  by  means  of 
certain  amendments  in  the  law  of  vendor  and  purchaser ; 

—  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  l«mpoial,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : — 

,       1.  In  the  completion  of  any  contract  ot  sale  of  land  made  after  the 

1  thirtj-flnit  day  of  December  one  thousand  eight  hundred  and  seventj-foor, 
and  subject  to  any  stipalalion  to  the  contrary  in  the  contract,  forty  yean 

1^  shall  be  substituted  as  the  period  of  eommcnoement  of  title  which  a  pur- 
chaser may  require  in  place  of  sixty  years,  the  present  period  of  such  com- 
mencement ;  nevertheless  earlier  title  than  forty  years  may  he  required 
in  cB«es  similar  to  those  in  which  earlier  title  than  sixty  years  may  now 
be  required. 

2.  In  the  completion  of  any  such  contract  as  aforesaid,  and  subject  to 
any  stipulation  to  the  contrary  in  the  contract,  (he  obligations  and  rights 

<  of  vendor  and  pnrohaser  shall  he  r^pilated  by  the  following  rules ;  that 
is  to  say. 

Krst.  Under  a  contract  to  grant  or  assign  a  term  of  years,  whether 
derived  or  to  be  derived  out  of  a  freehold  or  leasehold  estate,  the 
intended  lessee  or  assign  shall  not  be  entitled  to  call  for  the  title 
to  the  freehold. 

Second.  Becitals,  statements,  and  descriptions,  of  facta,  matters,  and 
parties  contained  in  deeds,  instmments,  Actji  of  Parliament,  or 
statutory  declarations  twenty  years  old  at  the  date  of  the  contract, 
shall,  unless  and  except  so  far  as  they  shall  be  proved  to  be  inac- 
cnmte,  be  taken  to  he  sufficient  evidence  of  the  tmth  of  such  facts, 
matters,  and  descriptions  (a). 

Third.  The  inability  of  the  vendor  to  furnish  the  purchaser  with  a  legal 
covenant  to  prodnce  and  furnish  copies  of  documents  of  title  shall 
not  be  an  objection  to  title  in  case  the  purchaser  will,  on  the  com- 
pletion of  the  contract,  have  an  oquitable  right  to  the  prodnction  of 
such  docninente. 

Fourth.  8nch  covenants  for  production  as  the  purchaser  can  and  shall 
reqnire  shall  he  furnished  at  his  expense,  and  the  vendor  shall  bear 
the  expense  of  perusal  and  execution  on  behalf  of  and  by  himself. 
and  on  behalf  of  and  by  necessary  parties  other  than  the  purchaser. 

Fifth.  Where  the  vendor  retains  any  part  of  an  estate  to  which  any 
docaments  of  title  relate  be  shall  be  entitled  to  retain  such  docn- 

3.  Tntatees  who  are  either  vendors  or  purchasers  mav  sell   or  buy 
.,  without  excluding  the  application  of  the  seooDd  section  ot  this  Act. 

4.  The  legal  personal  representative  of  a  mortjrajree  of  a  freehold  estate, 

(a)  BteBtltem  v.  I«ih1m  &*»!  SaMtf,  L.  B.  7  Ch.  D.  708. 
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or  of  a  copjhuld  estate  to  wliich  the  inortgugin^Blmll  luve  beeu  adniitlol.  ^^^^"■''• 

m&j,  on  payment  of  all  mme  seciirpil  by  the  mortgage,  convey  or  Bur-       ""     

lender  the  mortgaged   estate,  whether  the  mortgage  be  in   form   an  i._^ 

5.  Upon  the  death  of  a  bare  trustee  of  any  corporeal  or  inouqwireal  rainwenu- 
hereiiitoment  of  which  such  truBlet  wan  Mei<"e<l  in  fee  simple,  such  heredita-  ^"vj^jmi 
ment  shall  vest  like  a  chattel  rcnl  in  the  l^al  personal  representative  «tii« ol^ 
from  time  W  time  of  such  troslee  (ft).  uiortgigml 

6.  Wben  any  freehold  or  oopyhold  hereditament  shall  be  vested  in  a  in»p«rtj. 
married  woman  as  a  bare  trustee,  she  may  convey  or  surrender  the  name  Bun  Itfi] 
as  if  she  were  a.  femme  sole.  SSSfto" 

7.  AIt«r  the  commencement  of  this  Act,  no  priority  or  protection  shall  .m^  eis- 
be  given  or  allowed  (o  any  estate,  right,  or  interest  in  land  by  reason  of  outor  or  ad- 
SDch  estate,  right,  or  interest  being  protected  by  or  tacked  to  any  leg:il  "Diniiiistnr. 
or  other  estate  or  interest  in  such  land  j  and  full  effect  shall  be  given  in  MirriaJ 
every  Court  to  this  provision,  although  the  person  claiming  such  priority  jj'll'h^" 
or  protection  as  aforesaid  shall  claim  as  a  purchaser  for  valuable  coii-  iiaMcc  mmy 
sideration  and  without  notice;  Provided  always,  that  this  section  shall  oonvsj,  etc 
not  take  away  from  any  estate,  right,  title,  or  interest  any  priority  or  ptDiartiau 
protection  wMcb  but  for  this  section  would  have  beeti  given  or  allowed  ■nd  pilDrit]- 
thereto  as  against  any  estate  or  interest  existing  before  the  commence-  ^|^J?^^ 
ment  of  this  Act  (o),  tiukluguot 

9.  Where  the  will  of  a  testator  devising  land  in  Middlesei  or  York-  to  b« 
shire  has  not  been  r^stered  within  the  period  allowed  by  law  in  that  »iio»od. 
behalf,  an  assurance  of  such  land  to  a  purchaser  or  mortgagee  by  the  NoD-ngte- 
devisee  or  bysome  one  deriving  title  under  him  shall,  if  r^stered  before,  JUJ'^J^ 
take  preceilence  of  and  prevail  over  any  assurance  from  the  testator's  djeHi,  mc 

9.  A  vendor  or  purchaser  of  real  or  leasehold  estate  in  England,  or  their  >J"*»*ii 
representatives  respectively,  may  at  any  time  or  times  and  from  time  ""^ 

to  time  apply  in  a  sonunary  way  to  a  judge  of  the  Court  of  Chancery  in  ]^!|5ti?!^ 
England  in  ubamtfers,  in  respect  of  any  requisitions  or  objectioDs.or  any  Inny  uu*iu 
ct»im  for  compensation,  or  any  other  question  arising  out  of  oroonnectctl  eio^iiiiia  of 
with  the  contract  (not  being  aquestion  affecting  the  existence  or  validity  ■'.{"'^J'' 
of  the  contittcl ),  and  the  judge  shall  make  KQch  order  upon  tbeapplioation  SraiuM-" 
a»  to  him  shall  am>ear  jnBt.  and  shall  order  how  anil  by  whom  all  or  any  lioin  or 
of  the  costs  of  and  incident  to  the  application  shall  be  borne  and  paid.     objsuiiiiDi 
A  vendor  or  purchaser  of  real  or  leasehold  estiite  in  Ireland,  or  their  ™("^''3|1' 
representatives  respectively,  may  in  like  manner  and  for  the  same  pnr- 
pi>M>  apply  to  a  judge  of  the  Court  of  Chancery  in  Ireland,  and  the  jnd^e 
shall  make  such  order  upon  the  application  as  to  him  shall  appear  just, 
and  shall  order  how  and  by  whom  all  or  any  of  the  costs  of  and  incident 
to  the  application  shall  be  borne  and  paid. 

10.  This  Act  shall  not  apply  to  Scotland,  and  may  be  cited  as  the  Eitgntof 
■'  Vendor  and  Purchaser  Act,  1874."  *"- 


40  &  41  VicT.  c.  18  (The  Settled  Eetatea  Act,  1877). 

Ah  Act  til  cimiolidate  and  amend  Ihr  Law  rrlatitui  ii>  Leatf* and tialrt 
(/  !>ett}fd  Eitaiet.  {2Uh  June,  1877.] 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  Vi 
IcHsex  and  sales  of  settled  estates  : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  ~ 

«4;aiidBstaIr«liuid. 

aharSUtDK..  Iftql, 
.mealinned  ■tMutc. 

Stat.  38  A  ae  Vict.  c. 


(■    Bri-wled  u  In  d«Uu.  .fWr  Sl-l 

«,30,App™d(..n,H 
u  regATds  desihn. 

tec,,  mi.  y<J  su.1.  44  A  »  Vict.  0.  *1.  ». 

0,  Append!.,  p,  HM. 

■'(.)  B.p»iod  Li- 

st, a.  1§». 

L^np^Kl^Mw'.  M»«'vict™lll 
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1.  Thin  Act  maj  be  cited  for  all  pnrposea  as  "Tbe  Settled  Estates  Act, 
1877." 

2.  Thfi  woni  "  setllement "  as  used  in  ihis  Act  shall  signify  any  Act  of 
nirlialiient,  dned.  agrenmeDt,  copy  of  cunrt  rotl,  will,  or  other  instmnieDt, 

I  or  any  iiiitiibir  i>r  such  instruinvntii.  under  or  by  riitue  of  which  any 
henxliliiDients  of  any  tennreor  any  estatea  or  intercatsin  any  such  here- 
ditiinii'iitx  sbinil  liiiiite<l  t«  or  in  truAt  fur  any  persous  by  way  of  snccea- 
!i|c>ii,  iiiiUuiliiijt  Hiiy  such  instruments  alTt'ctiiig  the  estates  of  »iiy  one  or 
more  of  ^uch  periwiiA  exclusively. 

Th<'  lerm  "  suttled  estates  "  as  used  In  this  Act  shall  signify  all  heredi- 
taments of  any  lennre,  and  all  estates  or  interesti^  in  any  such  heredila- 
tiitsnis,  which  are  the  sabiect  uf  a  settlement ;  and  tor  the  pnipo:<ie'  of 
this  Act  a  tenant  in  tnil  niter  possibility  of  issue  extinct  shall  be  deemed 
tu  bu  A  tenant  for  life. 

All  estates  or  inleresis  in  remainder  or  rerersion  not  disposed  of  by  the 
SKttlemunt,  and  Tcvcrtin^!  to  a  settlor  or  descending  to  the  heir  of  a 
testator,  shall  be  rlcemod  to  l*e  estates  coming  to  snch  settlor  or  bt'ir 
niider  or  by  virtue  i)f  the  settlement. 

In  detemiinlii^  what  are  settled  estates  within  the  meaning  of  this 
Act,  the  I'oiirt  shall  be  governed  by  the  state  of  facts,  and  by  the  tmsta 
or  limitations  of  the  settlement  at  thu  time  of  the  said  settlement  taking 
effi'Ct. 

3.  The  expression  "  the  Court '  in  this  Act  shall,  so  far  as  relates  to 
■■  L-slates  in  England,  mean  the  High  Court  of  Justice,  and  all  causes  and 

niallers  in  n-speut  of  such  estutes  commenced  or  continued  under  this 
Act,  shall,  subject  to  the  provisions  of  the  Judicature  Acts,  be  assigned 
1<i  the  C'bancory  Division  of  the  High  Court  of  Justitre  in  like  manner 
OS  if  such  cauBcs  and  matters  had  arisen  under  an  Act  of  I'arliament  by 
which,  prior  to  the  passing  of  the  Judicature  Acts,  exclusive  jurisdiction 
in  respect  to  such  causes  and  matters  had  been  given  tu  the  C^ourt  of 
('baiKserj  or  to  any  judges  or  jnilge  thereof  respectively. 

The  expression  "the  Court"  in  this  Act  shBll,8o  far  as  folates  to  estates 
in  Ireland,  mean  the  Court  of  Chancery  in  Ireland, 

4.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  con- 
sistt-nt  with  a  due  regard  for  the  interestsof  all  parties  entitled  under  the 
settlement,  and  subject  Ui  the  provisions  nnd  restrictions  in  this  Act 
i^uDtnined,  to  authorise  leases  of  any  settled  estates,  or  of  any  rights  or 
privileges  over  or  affiM^ting  any  settled  estates,  fur  any  purpose  whalito- 
over,  whether  involving  waste  or  not,  provided  the  followii^  conditions 
be  ob«er\-ed ; 

First.  Kvery  such  Icaxc  shall  lie  ma<lc  to  take  effect  in  possession  at  or 
within  one  ycarnextnfterilicmakiugtliereof.and  shall  be  for  alena 
of  Teurs  not  exceeding  for  an  agricultural  or  occupation  lease,  so  far 
iis  relates  to  estates  in  England  twenty -one  years,  or  bo  far  as  relates 
to  estates  in  Ireland  thirty-five  years,  and  for  a  mining  lease  or  ■ 
li-Bse  of  water  mill",  way  leaves,  water  leaves,  or  other  rights  or  ease- 
ments forty  years,  and  for  repairing  lease  sixty  yeare,  and  for  ■ 
builcting  lease  ninety-nine  years:  Provided  always,  that  any  such 
lensi-  (eX(».'pt  an  agricnltural  lease)  nisy  be  for  such  term  of  yean 
as  the  Court  shall  direct,  where  the  Court  shfdl  be  satisfied  that  it  is 
the  usual  custom  of  the  district  and  lienelicial  to  the  inheritance  to 
gmnt  such  A  lea.se  for  a  longer  tenn  than  the  term  hereinbefore 
spoinlied  in  thai  behalf ; 

Beoondly.  On  ovi^ry  snch  lease sliall  W-  rcscrv-ed  the  bi-st  rent  or reservm- 
tion  in  the  nature  of  runt,  either  uuifomi  ur  not,  that  can  be 
reiisonikbly  obtained,  to  tie  madi'  )>nyid>U'  half-yearly  or  oftener  with> 
out  labilig  any  due  ur  other  buiiulit  in  the  nature  of  a  fine ;  Pro- 
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vided  always,  that  in  thocase  of  a  miiiiDg  lease,  a' repairing  lease,  MA  ti  Vict. 
or  a  bailding  lease  a  peppercorn  rent  or  any  Hmaller  rent  tban  tbe       ''  '"- 
rent  to  bo  nltimately  made  payable  may,  if  the  Court  shall  think  fit  ' 

HO  to  direct,  be  made  payable  during  all  or  any  part  of  the  first  five 
years  of  the  term  of  the  lease : 
Thirdly.  Where  the  leaxe  is  uf  an  earth,  coal,  stone,  or  mineral,  a 
certiun  portion  of  the  whole  rent  or  payment  reserved  shall  be  from 
lime  lotiinesetasideand  invested  as  hereinafter  mentioned,  namely, 
when  and  so  long  an  the  person  for  the  time  being  entitled  to  the 
receipt  of  such  rent  is  a  peisoa  who  by  reanon  of  his  estate  or  by 
virtue  of  any  declaration  in  the  settlement  is  entitled  to  work  snch 
earth,  coal,  atone,  or  mineral  for  his  own  benefit,  one-fourth  part  of 
SDch  rent,  and  otherwise  three-fourth  part-i  thereof ;  and  in  every 
such  lease  sufficient  provision  shall  be  made  to  ensure  such  applica- 
tion of  the  aforesaid  portiou  uf  the  rent  by  the  appointment  of 
trustees  or  otherwise  aa  the  Court  shall  deem  expedient : 
Fourthly.  No  such  lease  shall  authorise  the  felling  of  any  trees  except 
BO  far  as  shall  be  necessary  for  the  purpose  of  clearing  the  ground 
for  any  buildings,  excavations,  or  other  worka  authorised   by  the 

Fifthly.  Every  such  lease  shall  be  by  deed,  and  the  lessee  shall  execute 
a  counterpart  thereat,  and  every  such  lease  shall  contain  a  condition 
for  re-entry  on  non-pajnieot  of  the  rent  for  a  period  of  twenty- 
eight  days  after  It  becomes  due.  or  for  some  less  period  to  be  speci- 
fied in  Chat  behalf. 

5.  Subject  and  in  addition  to  the  conditions  hereiabetoie  mentioned,  1*m»  latr 
every  such  leaseshall  contain  such  covenants,  conditions,  and  stipnlatione  ™'''|>^ 

as  the  Court  shall  deem  expedient  with  reference  to  the  special  dronm-  JJSJi,  ""' 
stances  of  the  demise,  p^  of  Mt- 

6.  The  power  to  authorise  leases  conferred  by  this  Act  shall  ext«nd  to  ttai  MaUa 
authorise  leasiit  either  of  the  whole  or  any  parts  of  tbe  settled  estates,  mo^  ba 
and  may  be  exercised  from  time  to  time.  lo™rf. 

T.  Any  leases,  whether  grauted  in  porsnance  of  this  Act  or  otherwise.  Leua  m>]' 
may  be  surrendered  either  for  the  purpose  of  obtaining  a  renewal  ot  the  V'JSflJlrt' 
same  or  not.  and  the  power  to  authorise  leases  conferred  by  this  Act  shall  rJ^Soi 
extend  to  authorise  new  leases  of  the  whole  or  any  part  of  the  heradita-  [i_,_ ,. 
ments  comprised  in  any  aorrcndered  lease.  ntlioitos 

8.  The  power  to  authorise  leases  cunferreil  by  this  Act  ahall  extend  h>  iMan  (a 
authorise  preliminarj  contract*  to  giant  any  such  leases,  and  any  of  tbe  "t***!  >« 
terms  of  such  oontraots  may  be  varied  in  the  leases.  mntSrtT''' 

9.  All  the  powers  to  authorise  and  to  grant  leases  contained  in  this  -  ' 
Act  shall  be  deemed  to  include  respectively  powers  to  authorise  the  lords  utHSato 
of  settled  manors  and  powers  to  the  lords  of  settled  manors  to  give  ^nda 
licences  to  their  copyhold  or  customary  tenants  to  grant  leases  of  lands  P^JIJ^*" 
held  by  then  of  such  manors  to  the  same  extent  and  for  the  same  pur-  ^^^^ 
poses  as  leases  may  be  authorised  or  granted  of  freehold  hei«ditaments  muion  to 
under  tbis  Act.                                                                                                   gi™  licamet 

10.  The  power  to  authorise  leases  conferred  by  this  Act  may  bo  eier-  "  ^^^  „ 
cised  by  the  Court  either  by  approving  of  particular  leases  or  by  ordering  cuadiiuut 
that  powers  of  leasing,  in  conformity  with  tbe  provisions  of  thia  Act,  l«>iitit<  to 
shall  be  vested  in  tmstees  in  m^iner  hereinafter  mentioned.  Kf"*  ittm. 

11.  When  application  is  made  to  the  Court  either  to  approve  of  a  Woiiiiiii 
particular  lease  or  to  vest  any  powers  of  leasing  in  trustees,  the  Court  "•"I**'""' 
shall  require  the  applicant  to  produce  such  evidence  as  it  shall  deem  Si^riML 
sufficient  to  enable  It  to  ascertain  the  nature,  value,  and  circumBtancea  y/^^^  ^^_ 
of  tbe  estate,  and  the  terms  and  conditions  on  which  leases  thereof  ought  d«u»lo  ba 
to  be  authorised,  prndaciMl  on 

12.  When  a  particubir  lease  or  contract  for  a  lease  has  been  approved  ■"  »pplii»- 
by  the  Court,  tbe  Court  shall  direct  what  person  or  persons  shall  execute  s^oriie 
the  same  an  lessor ;  and  thu  lease  or  contract  executed  by  such  person  or  liHa. 
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to  til  Vii.T.  piTsons  HhuU  lake  effeol  id  ati  respeclw  as  if  he  or  Ihei  wb*  or  were  al 
'^-  "'■  tli«  time  of  the  execution  thereof  abHolulelj  entitled  t«'  the  whole  esut* 
Afi«a|i'  oriutercst  which  is  bound  bj  the  settlement,  and  hail  inunedial el v  after- 
pmviU  of  ■  wards  xettled  the  same  according  to  the  settlemeQt,  and  so  as  lo  operaiv 
Inua,  Oiurt   (if  neeessary)  by  way  of  revocation  and  appointment  of  the  use  orolher- 

tha  iwir.  '^'  Wtici'e  tli<^  Court  xhall  deem  ii  expedient  that  any  generaJ  power- 

P»*n«  irf      "'  IpasiiiK  any  sellled  estates  conformably  to  this  Act  should  be  ve«€d 

ImiDg  miiy   i"  truHtccs,  it  may  by  order  vest  any  such  power  accordingly  either  in 

b«  i«uii  in  the  existing  trosleea  of  the  setilement  or  in  any  otbi^r  persons,  and  such 

*"'«'««■        powem,  when  exercised  by  «uch  trustees,  sball  take  effect  in  all  respects 

as  if  the  power  ho  veatud  in  tbem  had  been  originaJly  contained  in  Ibe 

settlement,  and  so  a«  lo  operate  (if  necessary)  by  way  of  relocation  and 

appointment  of  the  use  or  otherwise,  as  the  Court  shall  direct ;  and  in 

every  such  case  tbeCourt,  if  ituhall  think  fit,  may  impose  any  conditions 

aa  to  comieDts  or  otherwise  on  the  exercise  of  such  power,  and  the  Court 

may  also  authorise  the  insertion  of  provisions  for  the  appointment  of  new 

trusti-cK  from  tinii^  to  time  for  the  purpose  of  exercising  snch  powers  of 

lemin^  as  afon^wtid. 

OiiHlitiam         14.  I'rovi'led  always,  that  in  onlers  umler  this  Ad  for  vesting  aiiy 

th»t  I*]"     powers  of  leasing  in  any  Irustei^s  or  other  persons,  no  conditions  shall  be 

£»'(^ojt      inserted  requiring  that  the  leases  I  hereby  authorised  should  be  submitted 

not  to  be  in-  to  or  be  Ketlled  by  the  Coart  or  a  judge  thereof,  or  t>e  made  conformable 

•artod  iq       with  a  model  lease  deposited  in  the  judge'«  chamlieni,  save  only  in  any 

V^Sa  (hli''  '™*  '"  ''''''^''  '''^  parties  applying  for  the  order  may  desire  to  have  any 

Ain,  snch  condition  inserted,  or  in  which  it  shall  appear  to  the  Conlt  that 

there  is  some  special  reason  rendering  the  insertion  of  such  a  coodition 

necessary  or  expedient. 

Conilitioiu         lA.  I'rovided  also,  that  in  sU  cases  of  orders  (whether  under  Ibis  Act 

whom  ill-      or  under  the  corresponding  enactment  of  Ihc  Acta  hereby  repealed)  in 

■M^ed^nisj     which  any  such  condition  as  last  aforesaid  shall  have  been  inserted,  il 

™t.  shall  be  lawful  tor  any  party  inlereste<l  to  apply  to  the  Court  t«  alter 

itnd  amend  such  order  by  striking  out  such  condition,  and  the  Court  shall 

liftve  full  power  to  alter  the  sanie  accordingly,  and  the  order  so  altered 

shall  have  the  same  validity  ns  if  it  had  originally  been  made  in  its 

ultereil  slute  ;  but  nothing  herein  containeil  shall  make  it  obligatory  on 

the  Court  t«  act  under  this  provision  in  any  case  in  which  from  the  e>i- 

dence  which  was  before  it  when  the  order  sought  to  be  altered  wan  made. 

or  from  any  other  evidence,  it  shall  appear  to  the  Court  that  there  is  any 

special  renson  why  in  the  caso  in  question  such  a  condition  is  necesRiry 

or  expedient. 

Court  uuy         16.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  il  proper  and  ooii- 

utlioriH       sistent  with  a  due  regard  for  the  interests  of  all  parties  entitled  under 

JUjj[^         the  settlement,  and  subject  lo  the  prorisioiis  and  rf^trictiona  in  this  Act 

(MHtiB  uid    contained,  from  time  to  time  to  authorise  a  sale  uf  the  whole  or  any  parts 

ot  limbar.      of  any  settled  eslates  or  of  any  timt>er  (not  being  ornamental  timber) 

growing  on  any  settled  estates, and  every  such  sale  shall  be  conducted  and 

conlirmed  in  the  same  manner  as  by  the  rules  and  practice  ot  the  Court 

for  the  time  being  is  or  sliall  be  reqoiied  in  the  sale  of  lands  sold  onder 

a  decree  of  the  Court. 

Procagdingi       17.  It  shall  be  lawful  for  the  Coari,  if  it  shall  deem  it  proper  and  con- 

for  pro-         sistent  with  a  due  regard  for  the  interests  o!  alt  parties  who  are  or  ma; 

'•™''°-         hereafter  be  entitled  under  the  settlement,  and  subject  to  the  pTovi^on» 

and  restrictions  in  this  Act  contained,  to  sanction  any  action,  detencv. 

petition  to  I'arliftment,  parliamenUtry  opposition,  or  other  proceedings 

appearing  to  the  Court  necessary  for  the  protection  of  any  settled  estate. 

and  to  order  that  all  or  any  part  of  the  costs  and  expenne!)  in  relation 

therel<i  be  raised  and  paid  by  means  of  a  sate  or  mort^^age  ot  or  chwyre 

upon  all  nr  any  part  of  the  settled  estate,  or  be  raised  and  paid  out  ot  the 

rents  and  profits  of  the  settled  estate,  ot  out  of  any  moneys  or  iavestments 
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representing  inoneyn  liable  to  be  laid  out  in  the  pnrehaae  of  horedit*.  «*«  viir. 
menls  to  be  settled  in  the  same  manner  as  the  aettled  estaW,  or  oat  ot       *"• 
tbo  income  of  soch  monefa  or  investments,  or  ont  of  any  aocumalationg 
oC  rents,  profits,  or  income  (o). 

18.  When  any  land  is  sold  for  building  purpose.*  it  shall  be  lawful  for  ComWb* 
the  Court,  if  it  shall  see  fit.  to  allow  the  whole  or  any  part  of  the  con-  ^  J^ '»™' 
siiSeration  to  be  a  rent  issuing  out  ot  such  land,  which  may  be  secured  building 
and  settled  in  sach  manner  as  the  Court  shall  approve.  amj  b*  m 

19.  On  any  sale  of  land  any  earth,  coal,  stone,  or  mineral  may  be  ex-  (w-'u™ 
cepted,  and  any  rights  or  privileges  may  be  reserved  and  the  poichaKer  "" 
may  tie  required  to  enter  into  any  covenants  or  submit  to  any  restrictions  !!?"Jjj5  ^^ 
^B-hich  the  Court  may  deem  advisable,  ^H^S 

20.  It  shall  be  lawful  for  the  Court,  if  it  shall  deem  it  proper  and  oon-  tram  nJo. 
aietent  with  a  dne  regard  for  the  interests  of  all  parties  entitled  under  Connnuir 
the  settlement,  and  subject  to  the  provisions  and  restrictions  in  this  Act  lathoriH 
contained,  from  time  to  time  to  direct  tiiat  any  part  of  any  settled  estates  ^J*""^ 
be  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces,  gf^ti^'^ 
seweni,di»lns,orwaterconrses.eithertobBdedioat«l  to  thepoblioornot ;  »ut»far 
ami  the  Court  may  direct  that  the  parts  so  laid  out  shall  remain  vested  in  ■"^■ 
tbe  trustees  of  the  settlement,  or  be  conveyed  lo  or  vested  in  any  other  ^Sj'  ^^]i, 
trudtees  upon  such  trusts  for  securing  the  continued  appropriation  thereof 

to  tbe  purposes  afore»id  in  all  respects,  and  with  soch  provi^ons  for  the 
appointment  of  new  trustees  when  required,  as  by  the  Court  shall  be 
deemed  advisable. 

2 1 .  Where  any  part  of  any  settled  estates  is  directed  to  be  laid  out  for  *•  t"  W™* 
anch  purposes  as  aforesaid,  the  Court  may  direct  that  any  such  streets,  ™^i|^  „j 
ro&ds,  paths,  sqnares,  gardens,  or  other  open  spaces,  sowers,  drains,  or  aj^^tuig 
watercouraes.  including  all  necessary  or  proper  fences,  pavings,  con-  »™i  iii«io- 
nections.  and  other  works  incidental  thereto  respectively,  be  made  and  ?i?il|* 
executed,  and  that  all  or  any  part  of  the  expenses  in  relation  to  such  ^l^r'and 
laying  out  and  making  and  execution  be  nused  and  paid  by  means  ot  a  oihar  mirki 
aajc  or  mortgage  of  or  charge  upon  all  or  any  part  of  the  settled  estates,  "'d  °'- 

or  be  raised  and  p^d  out  of  the  rents  and  profits  of  tbe  settled  estates  £^|^, 
or  any  part  thereof,  or  out  of  any  moneys  or  investments  representing 
moneys  liable  to  be  laid  out  in  the  pnrchase  of  hereditaments  to  tie 
settled  in  the  same  manner  as  the  settled  estates,  or  out  of  the  income 
of  such  moneys  or  investments,  or  out  of  any  accumulations  of  rents, 
profits,  or  income ;  and  the  Court  may  also  give  such  directions  as  it  may 
deem  advisable  for  any  repair  or  mwnlenance  of  any  such  streets,  roads, 
paths,  squares,  gardens,  or  other  open  spaces,  sewers,  drains,  or  water- 
courses, orother  works,  out  ot  any  such  rents,  profits,  income,  or  accumu- 
latinns  during  such  period  or  periods  of  time  as  to  the  Court  shall  seem 
advisable. 

'22.  On  every  saleor  dedication  to  be  effected  as  hereinl>etore  mentioned  HowiwIh 
the  Court  may  direct  what  person  or  persons  shall  execute  the  deed  ot  ^^'''^''m 
conveyance ;  and  the  deed  executed  by  such  person  or  persons  shall  take  be  's^Soi 
effect  as  if  the  seltlement  bad  contained  a  power  enabling  such  person  nudntha 
or  persons  (o  effect  such  sale  or  dedication,  and  so  as  to  operate  (it  S"?''^"' 
necessary)  by  way  of  revocation  and  appointment  of  the  nse  or  other-  """""■ 
wise,  as  the  Court  shall  direct. 

23.  AnT  person  entitled  to  the  poKsession  or  to  the  receipt  of  the  rents  Applicstmn 
and  profits  of  any  settled  estjtt<is  for  a  term  ot  years  determinable  on  his  ^^JJ^JJU' 
death,  or  for  an  estate  for  life  or  any  greater  estate,  and  also  any  person  powenBii- 
entitled  to  the  possession  or  to  the  receipt  of  the  rents  and  profits  of  any  nindtiT 
settled,  estotes  as  the  assignee  of  any  person  who  but  for  such  assignment  '*■'"  *"- 
would  be  entitled  to  such  esfates  for  a  term  of  years  determinable  with 
any  life,  or  tor  an  estate  for  any  life  or  any  greater  estate,  may  apply  to 
tbe  Court  by  petition  in  a  summary  way  to  exercise  the  powers  conferred 
by  this  Act. 

-    (a)  BapMU»l  b;  Uw  >H>t.  4G  A  W  Vict.  c.  38,  ■.  N,  Appotdii.  p.  1471 
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10  4  41  Vkt.      24.  Subject  to  the  exceptioiu  hereinafter  oont^Qed,  every  applioalion 
'-  ^"^       U>  the  Conrt  mnitt  be  made  with  the  concmrence  or  consent  of  the  follow- 
With  wlicnw   'iR  Pttnie.";  namely, 

uiiiKiit  mich      Where  there  is  a  tenant  in  tail  nnder  the  settlement  io  enaUnce  and 

a|i^i>utl<>u  of  full  HKC,  then  the  partiisi  to  concur  or  consent  shall  be  sncb 

lo  be  lunde.  tenant  in  tail,  or  if  there  is  more  than  one  soch  tenant  in  tail,  then 

the  first  of  such  tenants  in  tail  and  all  perwos  in  existence  having 

any  bcncHcial  estate  or  interest  under  or  b;  virtue  of  the  settlement 

prior  to  the  estate  of  sacli  tenant  in  tail,  and  all  trustees  baviDg-  any 

estate  or  intereMi  on  behiilf  of  any  nnbom  child  prior  to  the  estate 

of  Huch  tenant  in  tiul. 

And  la  every  other  cane  the  parties  lo  conuuror  consent  shall  be  all  the 

pemonti  in  eicislonce  having  any  beneficial  estate  or  interest  under  or 

by  virtue  of  the  settlement,  and  aUo  all  tnistees  having  any  estate 

or  inCerent  on  behalf  of  any  unborn  child. 

Court  may        2fi,  Provided  alwavs,  that  where  an  infant  is  tenant  in  tail  nnder  tbt 

^r™.-      "clUement,  it  shall  be  lawful  for  the  Court,  it  it  shall  tbinh  fit,  to  dis- 

HDt  In  i>ense  with  the  concurrence  or  consent  of  the  person,  if  only  one,  or  all 

mpect  of      or  any  of  the  petHons,  if  more  than  one,  entitled,  whether  beneficially  or 

"^?^'  otherwise,  lo  any  eatate  or  intere.it  subaoquent  to  the  estate  tail  of  aneh 

infant. 
Notioo  u>  be  26,  Provided  always,  that  where  on  an  application  under  this  Act  the 
*'""  'i  "dll  concurrence  or  consent  of  any  such  parson  aa  aforesaid  shall  not  have  been 
Dol  ouiiHiiC  obtained,  notice  shall  be  given  to  .auch  person  in  such  manner  as  the  Court 
loDTmiMur  to  which  tho  application  shall  be  made  shall  direct,  requiring  him  to 
in  tlw  aiiiill-  notify  within  a  time  to  be  specified  in  such  notioe  whether  be  asMnlslo 
"'"'"■  or  dissents  from  such  application,  or  submits  hisrighta  or  interest*  so  tar 

as  they  may  be  affected  bysuchnppllcntiontobedealt  with  by  the  Court, 
and  every  such  notice  shall  specify  to  whom  and  in  what  manner  such 
miKlilicatioti  is  to  bu  delivered  or  left.     In  case  no  notification  shall  be 
delivered  or  left  in  accordance  witli  the  notice  and  within  the  time  there- 
by limited,  (he  person  to  or  for  whoin  such  notice  shall  have  been  given 
or  left  shall  be  deemed  fo  have  submitted  bis  rights  and  intoresbi  to  be 
rlcalt  with  by  the  Coart. 
Ci"iri  nujr         27.  I'rovided  also,  that  where  on  an  application  under  this  Act  the  coo- 
•rifnMi™    "I"''*'"*  "r  consent  of  any  snch  person  as  aforesaid  shall  not  have  been 
iiiirieroar-      obtained,  and  in  case  .anch  person  cannot  be  found,  or  in  case  it  shall  be 
tain  cfnium-  uncertain  whether  he  be  living  or  dead,  or  in  case  it  shall  appear  to  the 
■'''"'''■         Court  that  such  notice  aa  atoresBid  cannot  be  given  ta  such  person  without 
expense  disproportionate  lo  the  valne  of  the  BUbject-matter  of  Ihe  appli- 
cation, thcd  and  In  any  snch  case  the  Court,  If  it  shall  think  fit,  either 
on  the  ground  of  the  rights  or  interests  of  such  person  being  small  or 
remote,  or  being  similar  lo  the  rights  or  Interests  of  any  other  person  i» 
persona,  or  on  any  other  ground,  raay  by  order  dispense  with  notice  lo 
such  person,  and  auch  person  shall  thereupon  be  deemed  to  have  sub- 
mitted his  rights  an<l  interests  to  be  dealt  with  by  the  Conrt. 
c.iiirt  uiaj         28.  An  order  may  be  made  upon  any  application  notnithslandiog  thai 
duuenu        the  concurrence  or  consent  of  any  such  person  as  aforesaid  sb^  not 
wS.  taviiw  ''*•*  been  obtained  or  shall  have  been  refused,  bnt  the  Conrt  in  con.iiilering 
reganl  to  On  the  application  shall  have  regard  to  the  number  of  persons  who  ooocar  in 
nnmtMrani!  or  consent  to  the  application,  and  who  dissent  therefrom  or  who  salmiit 
■"^J^"*    or  Are  to  bedeemed  to  submit  tbeir'rights  or  interests  to  be  dealt  witti  by 
V^-         the  Court,  and  to  the  estates  or  iuterestji  which  such  pentons  respectively 
have  or  claim  to  have  in  the  estate  as  to  which  such  application  La  made; 
and  every  order  of  the  Court  made  upon  auch  application  shall  have  tbe 
same  effect  as  it  all  such  persons  bad  been  consenting  parties  thereto. 
Petition  29.  Provided  nevertheless,  that  it  shall  be  lawful  for  tho  Conrt,  if  it 

^^wd  "^""  'bink  fit,  to  give  effect  to  any  petition  subject  to  and  so  as  not  U 
*h%ont  noil-  affect  tbe  rights,  estate,  or  interest  of  any  pei^on  whose  concurrence  cr 
HOI,  Niviuc  consent  has  been  refused,  or  who  has  not  submitted  or  is  not  deemed  to 
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luTB  submitted  his  rights  or  interesta  to  be  dealt  wltli  bjr  the  Court,  or  W^ii  Vii.t. 
whose  rights,  est&te,  or  iutercBt  ought  Id  the  opinion  of  the  Court  to  be       ''•^'^ 
excepted.  .  , 

30.  Noticeof  any  application  to  tiiu  Court  nijder  this  Act  shaL  be  served  J^n^. 
on  all  trustees  who  are  seitied  or  poBsesaed  of  soy  estate  in  trust  for  any  Hutlug 
peiBon  whose  consent  or  concurrence  to  or  in  the  application  is  hereby  ttniee. 
required,  and  on  any  other  parties  who  in  the  opinion  of  the  Court  oo^ht  Notim  nf 
tu  be  so  served,  uuleBH  the  Contt  shall  think  St  to  dispense  with  such  notice,  •p^cntion 

31.  Notice  of  any  application  to  the  Court  under  this  Act  shall,  if  the  JJ^^j'S^ 
Court  shall  ho  direct,  but  not  otherwise,  be  inserted  in  such  newspapers  teat,  etc 
»B  the  Comt  shall  direct,  and  any  person  or  body  corporate,  whether  in-  j,-„tic6  nt 
terested  in  the  estate  or  not,  may  apply  lo  the  Court  by  motion  for  leave  siiiiiigiiitini 
to  be  heard  in  opposition  te  or  in  support  of  any  appUcatlon  which  may  tu  in  ^isii 
ba  made  to  the  Court  under  this  Act ;  and  the  Court  is  hereby  authorised  j"  ""% 
to  permit  such  person  or  corporation  to  appear  and  be  heard  in  opposition  toHiTdiniot. 
to  or  snpport  of  any  such  application,  on  snch  terms  as  to  costs  or  other- 
wise, and  in  such  manner,  as  it  shall  think  lit, 

32.  The  Court  shaU  not  be  at  liberty  to  grant  any  appUcation  under  Nh  applim- 
tbia  Act  in  any  case  where  the  applicant,  or  any  party  entitled,  has  pre-  '™  ""<!" 
Tionsly  applied  to  either  boose  of  parliament  for  a  private  Act  to  efleot  JJJ^J^J^ 
the  same  or  a  similar  object,  and  such  application  has  been  rejected  on  ^i^  i 
ita  merits,  or  reported  against  by  the  judges  to  whom  the  bill  may  have  uniiinr  »p- 
been  referred.  ElLlJ^ 

33.  The  Court  shall  direct  that  some  sufficient  notice  of  any  exercise  j„m^  hr 
of  any  of  the  powers  conferred  on  it  by  this  Act  shall  be  placed  on  the  Pu-UiuDenL 
settlement  or  on  any  copies  thereof,  or  otherwise  recorded  in  any  way  it  fg„ti«  of 
may  tbink  proper,  in  all  cases  where  it  shall  appear  te  the  Court  to  be  U>«  exeroua 
practicable  and  expedient  for  preventing  fraud  or  mistake.  ji'"?""  *" 

34.  All  money  to  be  received  on  any  sale  effected  under  the  authority  dincted  by 
of  this  Act,  or  to  be  set  aside  out  of  the  rent  or  payments  reserved  od  Un  Cuutt. 
any  lease  of  earth,  coal,  stone,  or  minerals  as  aforesaid,  may.  If  the  Court  pHvoiant 
shall  thiiik  St,  be  paid  to  any  trustees  of  whom  it  shall  approve,  or  other-  uid  sppira- 
wisB  the  same,  so  far  as  relates  to  estates  in  England,  shall  be  paid  into  *'""  " 
Court  ex  parte  the  applicant  in  the  matter  of  this  Act,  and  90  f ar  as  re-  |^a^f[um 
lates  to  estates  in  Ireland,  shall  be  paid  into  the  Bank  of  Ireland  to  the  ■ainoriM 
account  of  the  acoountant-geneial  ex  parte  the  applicant  in  the  matter  olils  out  ul 
of  tliis  Act ;  and  such  money  shall  be  applied  as  the  Court  ahall  from  time  [!^^,^Jn 
to  time  direct  to  some  one  or  more  of  the  following  purposes,  namely,—  mlninf 

Ho  far  as  relates  to  estates  in  England  the  purchsse  or  redemption  of  luwi, 
the  land  tax.  and  so  far  as  relates  to  estates  in  Ireland  the  purchase 
or  redemption  of  rent  charge  iu  lieu  of  tithes,  Crown  rent,  or  quit  rent. 
The  discharge  or  redemption  of  any  incumbrance  affecting  the  here- 
ditaments in  respect  of  which  such  money  was  paid,  or  affecting  any 
other  hereditamentx  subject  to  the  same  uses  or  trusts ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the  same  manner 

as  the  hereditaments  in  respect  of  which  the  money  was  paid ;  or 
The  payment  to  any  person  becoming  absolutely  entitled, 
36,  Theapplicationof  the  money  inmamieraforesaidmay, if  the  Court  Tiusm™ 
shall  so  direct,  be  made  by  the  trustees  (if  any)  without  any  application  •""J'  "PPlJ' 
(D  the  Court,  or  otherwise  upon  an  order  of  the  Court  upon  the  petition  ^lU^fJ^i^ 
of  the  person  who  would  be  entitlud  to  the  possession  or  the  receipt  of  iiithuut  ap. 
the  rents  and  profits  of  the  land  if  the  money  had  been  invested  in  the  ^o»iIod  t.i 
purchase  of  land.  "™*- 

36.  Until  the  money  can  be  applied  as  aforesaid,  the  same  shall  be  in-  Until  mmnj- 
vested  as  the  Court  shall  direct  in  some  or  one  of  the  inveatmentB  in  ?^|^'t 
which  cash  under  the  oontrol  of  the  Court  is  for  the  time  being  authorised  mcMUd. 
tobeinvested.and  the  interest  and  dividends  of  such  investments  shall  be  uuiaivi. 
paid  to  the  person  who  would  have  been  entitled  to  the  rents  and  profits  '''"^^  '^ 
ol  the  land  if  the  money  had  been  invested  in  the  purchase  of  land.         {^rtinni- 

37.  Where  any  purchase  money  paid  into  Coon  under  the  provisions  titled. 
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40  A  41  Vicr.  of  tbiH  Act  xball  have  been  p^d  in  respect  of  any  tease  for  a  life  or  Hves 
'^'  '"'  or  years,  or  for  a  life  or  lives  and  years,  or  any  estate  in  Ikode  less  tlian 
chilli  niw"  '''^  whole  fee  simple  thereof,  or  of  aoj  revereion  dependent  on  any  such 
dimtmp^-  lease  or  estate,  it  sholt  be  lawful  for  the  Conrt  on  the  petition  of  any 
mtiuo  of  party  int«rest4id  in  such  money  to  order  that  the  same  ahall  be  laid  oat, 
""nsrto/  inyeBt«d.  accnmalal«d,  and  paid  in  soch  manner  as  the  said  Court  may 
!!!1SS^  consider  will  give  to  the  parties  interested  in  such  money  the  same  benefit 
rtvwtioMu  therefrom  as  they  might  lawfully  have  had  from  the  lease,  estate,  or 
imy  appni  reversion  in  renpect  of  which  such  money  shall  have  been  paid,  or  as 
'""■  near  thereto  as  may  be. 

Court  ouiy  38.  The  Court  nhall  be  at  liberty  to  exercise  any  of  the  powers  ooa- 
a^KciH  farreil  on  it  by  this  Act,  whether  the  Court  shall  have  alrradjr  exercised 
any  of  the  powen  conferred  by  this  Act  in  respect  of  the  same  property 
rt  or  not ;  but  no  Hacb  powers  sl^U  be  exercised  if  an  express  declaratioD 
that  they  shall  not  be  exercised  in  contained  in  the  settlement :  Provided 
mdmIit  *'wBy,K,  that  the  circorastance  of  the  settlement  containing  powen  to 
iia^itivnl.  ellect  simitar  purposes  stiall  not  preclude  the  Court  fnira  exercising  aoy 
of  the  powers  conferred  by  this  Act,  if  it  atiall  think  that  the  powers 
contained  in  the  settlement  ought  to  l>e  extended. 
Court  not  to  39.  Nothing  in  this  Act  sliall  l>e  constmed  to  empower  the  Court  to 
■uihnnH  authorise  an;  lease,  sale,  or  other  act  beyond  the  extent  to  which  in  the 
whkh'otrald  "P'"'""  "'  ^*^^  Court  the  same  might  have  been  authorised  In  and  by  the 
not  hiiH       Buitlement  by  the  settlor  or  settlors, 

beca  intho-       iO.  After  the  completion  of  any  lease  or  sale  or  ottier  act  under  the 
rlHd  bj  cbi   authority  of  the  Court,  and  purporting  to  lie  in  pursuance  of  this  Act.ttie 
"■  same  shall  not  be  invalidated  on  the  ground  tliat  the  Court  was  not  here- 

^"""fv^'  by  empowered  to  authorise  the  same,  except  ttiat  no  such  lease,  sale,  or 
lirotaaal  other  aot  stiall  liave  any  effect  against  such  person  as  herein  mentioned 
punnuiiu  whose  oononrrenoe  or  consent  ought  to  lie  obtained,  or  who  ought  to  be 
ofthis  Am  Herved  with  notice,  or  in  respect  of  whom  an  order  dispensing  with  such 
kiviiiidBtBiL  ^rvi"^  ought  to  be  obtained  in  the  case  where  such  concurrence  or  con- 
sent has  not  been  obtainc<l  and  such  service  has  not  lieen  made  or  dis- 
pensed with. 
CtKiM.  41.  It  shall  be  lawful  for  the  Court,  if  it  shall  think  fit,  to  order  that 

nil  or  any  costs  or  expenses  of  all  or  any  parties  of  and  incident  to  any 
application  under  this  Act  shall  t>e  a  charge  on  the  hereditaments  which 
are  the  subject  of  theappllcation.  or  on  any  other  hereditaments  included 
in  the  same  settlement  and  subject  to  the  same  limitAtions ;  and  the 
Court  may  also  direct  that  such  costs  nnd  expenses  shall  be  raised  by 
sale  or  mortgage  of  a  safflcient  part  of  such  hereditaments,  or  oat  of  the 
rents  or  profits  thereof,  such  costji  and  expenses  to  be  taxed  as  the  Court 
shall  direct. 
Itiitaud  42.  General  roles  and  orders  of  Cotirt  for  carrying  into  effect  the  pur- 
oi'ilui-  poses  of  this  Act,  and  for  regulating  the  times  snd  form  and  mode  of  pro- 

cudure,  and  generally  the  practice  of  the  Court  in  respect  of  the  nuilters 
to  which  this  Act  relates,  and  for  regulating  the  fees  and  allowanoes  to 
all  oMcers  and  solicitora  of  the  Court  in  respect  to  such  matteni,  shall  be 
made  so  far  as  relates  to  proceedings  in  England  by  any  three  or  more 
of  the  following  persons,  of  whom  the  Loiil  Ctiancellor  shall  be  one. 
namely,  the  Lord  Ctiancellor,  the  Lord  Chief  Justice  of  Kngland,  Ok 
Master  of  the  Bolls,  the  liord  Chief  Jostice  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  and  four  other  judges  of  the  Supreme 
Court  of  Judicature  to  be  from  tiane  to  time  appointed  for  the  purpose 
by  the  Lord  Chancellor  in  writing  under  his  hand,  such  appointment  to 
continue  for  such  time  as  shall  be  specified  therein,  and  so  far  as  relates 
to  proceedings  in  Ireland  by  any  three  or  more  of  the  following  peraons, 
of  whom  the  Lord  Chancellor  of  Ireland  shall  be  one,  namely,  the  Lord 
Chancellor  of  Ireland,  the  Lord  Chief  Justice  of  Ireland,  the  Master  of 
the  Rolls  in  Ireland,  the  Lord  Chief  Justice  of  the  Common  Pleas,  and 
the  Lord  Chief  Baron,  and  four  other  judges  of  the  superior  conns  in 
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Irelanrl  to  be  from  time  to  time  appoiotad  tor  the  pnrpone  by  the  Lord  «  *4i  Vict, 
Chancellor  of  Ireland  in  wilting  under  bu>  hand.  Hnch  appointment  to       ''■  '^ 
continne  for  auoh  time  as  shall  be  Bpecifled  therein,  and  snob  rules  and   ~  ^""^ 
ordera  ma;  from  time  to  time  be   reacinded  or  altered   bf   the  like 
authorities  respoctivelj.  and  all  such  nilen  and  orders  nliall  take  effect 
as  general  orders  of  the  Court. 

i'i.  All  general  rriles  and  orders  roade  as  aforesaid  sball  be  laid  before  Ruicaund 
each  House  of  Parliament  within  Fort;  dajs  after  tlie  making  thereof  if  oiden  u  be 
Parliament  ia  then  sitting,  or  it  not,  witMn  forty  days  aCler  the  com-  pj*.?"'*", 
mencemunt  of  the  t&en  neit  ensaing  BBSsion,  and  if  an  adrtresB  is  pre-  "'"*'"'"'■ 
.lented  to  Her  Uajesty  by  either  House  of  Parliament  within  the  neit 
nubiieqaent  forty  days  on  which  the  said  House  shall  have  sat,  pntying 
tliat  any  such  rule  or  order  may  be  annulled,  Her  Majesty  may  thereupon 
by  order  in  council  annul  the  same,  and  the  rule  or  order  no  annulled  shall 
thenceforth  become  void  aurt  of  no  effect,  but  witbont  prejudice  to  the 
validity  ot  any  prooeedingH  which  may  in  the  meantime  ha%'e  been  taken 
nnder  the  same. 

44.  The  powers  vested  in  the  High  Court  of  Justice  by  this  Act  may,  Concrarnut 
so  far  as  relates  to  estates  within  the  County  Palatine  of  lAncoster,  be  Jurladlatlon 
exercised  also  by  the  Conrt  of  Chancery  o(  the  said  County  Palatine  ;  ^  '^^^ 
and  geneial  rules  and  orders  ot  Court  for  the  purposes  aforesaid,  so  far  tj  the 
as  rtlates  to  proceedings  in  the  i^d  Court  of  the  said  County  Palatine.  Countjr 
shall  bo  maite  by  the  Chancellor  of  the  Duchy  and  County  Palatine  ot  rijj^ili^"' 
Lancaster,  with  the  advice  and  consent  of  any  one  or  more  ot  the  perrons  '' 

authorised  under  this  Act  to  concnr  in  the  making  of  genemi  rules  and 
ordera  relating  to  proceedings  in  England,  and  also  with  the  advice  and 
consent  of  the  Vice-Chancellor  of  the  said  County  I'aladoe. 

46.  It  shall  and  may  be  lawful  for  any  person  who  under  the  provisions  Appllstim 
ot  this  Act  may  make  an  appiioation  to  the  Court  of  Cliancery  in  Ireland  'or  1«h  or 
tor  the  lease  or  sale  of  a  settled  estate,  instead  ot  making  aucb  applioa-  ^"j""  ''*L, 
tion  to  the  raid  Court  of  Chancery  in  Ireland  lo  apply  lo  the  Landed  uids'to' 
Estates  C'ourt.  Ireland,  for  the  purpose  of  havii^  the  lease  or  sale  of  such  Lwidwl  E>- 
settled  estate  under  the  said  laHt-mentlonod  Court ;  and  thereupon  it  """Conrt. 
shall  l>e  lawful  for  the  said  Landed  Estates  Court,  Ireland,  lo  exercise  all 
the  powers  conferred  upon  the  Court  of  Cliancery  in  Ireland  in  relation 
to  leases  or  sales  of  such  nature  under  the  provisions  of  this  Act,  save  that 
the  judge  in  the  case  ot  a  sale  stiall  himself  execute  the  conveyance  to 
ihe  purchaser  under  such  sale,  and  save  tliat  such  conveyance  shall  have 
the  like  operation  and  effect,  and  confer  snch  indefeasible  title  to  the 
purchaser  as  if  such  sale  liad  been  made  and  snch  conveyance  tiad  been 
executed  upon  an  application  for  the  sale  of  an  incumbered  estate  under 
the  Act  of  the  twenty-first  and  twenty-second  years  ot  Her   Majesty, 
chapter  seventy-two;  Provided  always,  that  the  landed  Estates  Conrt, 
Ireland,  shall  make  such  investigation  of  the  title  and  cireumstancea  ot 
the  said  estates  as  shall  appear  expedient,  and  also  in  cases  of  sales  as 
in  other  cases  preliminary  to  sales  conducted  in  the  said  I.Anrled  Estates 
Conrt,   Ireland;  Provided   also,  that  every  deoiaion  and  order  in  the 
couise  of  Buob  proceedings  shall  be  subject  to  appeal  to  the  Court  ot 
Appeal  in  Chancery  as  in  other  cases  under  the  stud  Act. 

40,  It  shall  be  lawful  for  any  person  entitled  to  the  possession  or  to  TaiiuiU  tor 
the  receipt  of  the  rents  and  profits  of  any  settled  estates  tor  an  estate  lits,  •'c, 
for  any  lite,  or  tor  a  term  of  years  determinable  with  any  life  or  lives,  or  JJ??!*?"* 
for  any  greater  estate,  either  in  his  own  right  or  in  right  ot  his  wife,  tTISy^o 
unless  the  settlement  shall  contun  an  express  declaration  that  it  sball  not  jtn: 
be   lawful  for  such  peison  to  make  snch  demise  ;    and  also  For  any 
person  entitled   to  tlie  possesion  or  to   the  receipt  of  the  rents  and 
profits  ot  any  unsettled  estates  as  tenant  by  the  cnrtesy,  or  in  dower. 
or  in  right  of  a  wife  who  is  seised  in  fee,  without  any  application  to  the 
Court,  to  demise  tlie  same  or  any  part  thereof,  except  the  principal  man- 
sion house  and  the  demesnes  thereof,  and  other  lands  uraalty  occupied 
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W*il  VtoT,  therewith,  from  time  to  time,  for  any  term  not  exceeding  twenty-one 
c  IS.       yeani  so  for  bb  relates  to  eat&tes  in  Eaglond,  and  thirty'Sve  years  go  Ear 
~~  as  relates  to  estates  in  Ireland,  to  take  effect  in  ponncorion  at  or  within 

one  year  next  after  the  making  thereof ;  provided  that  every  sncb  deroiae 
be  made  by  deed,  and  the  best  rent  that  can  leaaonahly  be  obtained  be 
thereby  reserved,  without  any  fine  or  other  benefit  in  the  nature  of  a 
fine,  which  rent  shall  be  incident  to  the  immediate  reversion ;  and  pro- 
vided that  such  demise  be  not  made  withoat  impeachment  of  waste,  and 
do  contain  a  covenant  for  payment  of  the  rent,  and  such  other  nsDal  and 
proper  covenants  as  the  lessor  shall  think  fit,  and  also  a  condition  of  re- 
entry on  non-payment  of  the  rent  for  a  period  of  twenty-eight  days  after  it 
becomes  due.  or  for  some  Leas  period  to  be  specified  in  that  behalf ;  and 
provided  a  coanterpart  of  every  deed  of  lease  be  execaled  by  the  lessee. 
Agaiu-A  47.  Ever;  demise  authorised  by  the  last  preceding  section  shall  be 

whom  iiujh    valid  against  the  person  granting  the  same,  and  all  other  per&ons  entitled 
bo  ruiiii.       '*'  estates  BQbsequent  to  the  estate  of  such  person  ancler  or  by  virtue  of 
the  same  settlement  if  the  estates  be  settled,  and  in  the  case  of  ansetUed 
estates  against  the  wife  of  any  husband  granting  such  demise  of  estates 
to  which  be  is  entitled  in  right  of  such  wife,  and  against  all  peraom 
claiming  through  or  under  the  wife  or  buatiand  (as  the  case  may  be)  of 
the  person  granting  the  same. 
EviiiMiw  ot       48,  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  be  deemed 
ounMnlkn  sufficient  evidence  that  a  coanterpart  of  such  lease  has  been  duly  executed 
Imua  b^        by  tbe  lessee  as  required  by  this  Act. 

inm.  *9.  All  powers  given  by  this  Act,  and  all  applications  to  the  Conrt  andet 

PiotMdii  u  this  Act,  and  consents  to  and  notifications  respecting  such  applicatioDS, 

to  Infant*,     roay  be  executed,  made,  or  given  by,  and  all  notices  under  this  Act  may  be 

InnaUoi,  irtt  ^^^^  ^  gnardians  on  behalf  of  infante,  and  by  or  to  committees  on  behalf 

of  lunatics,  and  by  or  to  trwteea  or  assignees  of  tbe  property  of  bankrupts, 

debtors  in  liquidation,  or  insolvents  :  Provided  nevertheless,  that  in  tbe 

cases  of  infant  or  Innatjc  tenants  in  tail  no  ajmlication  to  the  Court  or 

consent  to  or  notification  respecting  any  application  may  be  made  or  given 

by  any  guardian  or  committee  without  tbe  special  direction  of  tbe  Oonrt. 

A  nunisd         60.  Where  a  married  woman  shall  apply  to  tbe  Court,   or  conwail 

DiT""!?^    "*  *"  ^PPl^''"*"'''  '^  "■*  Court,  under  this  Act,  she  shall  first  be  examined 

tlw  (!Siirt      S'P&rt  from  her  husband  tooching  her  knowledge  of  the  nature  and  etSaX 

or  oDUMiit-    of  the  application,  and  it  sliall  be  ascertained  that  she  freely  desies  to 

Ingtobe       make  or  consent  to  such  application;  and  such  examination  shall  br 

BMrt't™    "^^  whether  the  hereditaments  which  are  the  subject  of  the  applicayoo 

bu  hiu-       .shall  be  settled  in  trust  for  the  separate  use  of  such  manied  womaa 

bund.  independently  of  her  husband  or  not ;  and  no  clause  or  provision  in 

any  settlement   reetraining  anticipation  shall   prevent  the  Court  fron 

exercising,  if  it  shaU  think  fit,  any  of  the  powers  given  by  tUs  Act,  and 

DO  such  eiercnse  sliall  oooasion  any  forfeiture,  anytiiing  in  the  BettlenMol 

contained  to  tbe  contrary  notwithstanding. 

ExunliHk         61.  The  examination  of  such  married  wonian  wheu  resident  wiUiin  Uie 

u™  of  Bi«i-  jurisdiction  ot  the  Court  to  which  such  application  is  made,  shall  be  mads 

bow  tobf"   either  by  the  Court  or  by  some  solicitor  duly  appointed  by  the  Court  fiw 

Duila  wban    that  purpose,  who  shall  certify  under  bin  hand  tt^t  be  has  examined  bei 

"||^>w^      apart  from  her  bosband  and  is  satisfied  that  she  is  aware  of  the  nature 

JDT^cliaii   '"^  efEeot  of  the  intended  application,  and  that  she  freely  deeirea  to  make 

of  tbg  or  consent  to  the  same.    And  when  the  married  woman  is  resident  out 

Court,  uid    of  the  jurisdiction  of  tbe  Court  to  which  auch  application  is  made,  hef 

bow  whMi      examination  mav  be  made  bv  anv  Demon  annointad  for  that  r^umose  br 


^^^^        — —  .T*  may  be  made  by  any  person  appointed  for  that  purpose  l^ 

Ijli^^  tbe  Court,  whether  he  is  or  is  not  a  solicitor  of  the  Court,  and  sacb 
■adi  jurii-  persoD  shall  certify  under  his  hand  to  the  effect  hereinbefore  provided 
dhitioD.  jn  respect  of  the  examination  of  a  married  wnman  resident  within  the 
AiioarpU-  jnriadicljon.    And  theappointnieDtof  any  such  person  not  beingasolid- 
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62.  ^abject  Co  such  exAimnatioD 
make  or  coiuteat  to  ao;  applicatioi 

63.  Nothing  ii 
hdj  person  to  tb 
exercise  any  power.  unaer  ■««. 

54.  Fortbe  poiposes  of  tliiH  Act,apetBonsliallbedei;medH)  beentitled  N>ubLi«>' 
to  the  po98eesion  or  to  the  receipt  of  the  rents  and  profits  of  estateii,  or"o™eni'" 
although  his  estate  may  be  charged  or  inuumbered  either  by  himself  or  by  toappliu- 
the  setUor,  or  otherwise  how><uever,  tu  iiny  extent ;  bnt  the  eatntes  or  Unn,  su. 
iotereata  of  the  p»rti«H  entitlrd  to  any  sucli  uiiHrgB  or  inouinbrauco  Hhiill  Toniuiu  f.ir 
not  be  affected  by  the  acta  of  the  person  entitled  1«  the  poasesaioQ  or  to  the  ^^'t  "**■■  [" 
receipt  of  the  rents  and  protitH  us  aforesaid  unleasthey  shall  concurtbereiu.  ei,(itiEli 

55.  Provided  always,  that  uulhing  in  this  Act  shall  autiioriseauy  sale  or  notwLiL- 
leaae  beyond  the  term  of  twenty -one  years  of  any  settled  estates  in  respect  •tamiing  ln- 
of  which,  under  the  Act  of  the  thirty-fourth  and  thirty- fifth  years  of  King  ""n'"™""'"- 
Henry  the  Eighth,  chapter  twenty,  "to  embar  feigTied  recovery  of  lands  ^"".'^^iJ™  " 
wherein  the  King's  Majesty  ia  in  reveiBion,"  or  under  any  other  Act  of  gr»tfld  hj 
Parliament,  the  tenants  in  tail  are  restrained  from  barring  or  defeatiog  am  or  Pm- 
their  oatat^  tail,  or  where  the  reveision  is  vested  in  the  Crown.  liamcnt. 

56.  Nothing  in  this  Act  alioU  authorise  Iho  granting  of  a  leaae  of  any  »nving 
copyhold  or  customary  hereditaments  not  warranted  by  the  custom  of  the  fisbi"  ^ 
manor  without  the  consent  of  the  lord,  nor  otherwise  prejudice  or  aSect  J2||j|^ 
the  rights  of  any  lord  of  a  manor. 

67.  This  Act  shall,  except  as  hereinafter  provided,  apply  to  all  matters  td  what 
existing  at  the  time  of  the  passing  of  this  Act,  whether  proceedings  are  HUlstneiiU 
actually  pending  or  not,  and  any  proceedings  in  any  such  matter  may  lie  tl>^-Y"" 
continued  or  taken  under  this  Act  as  if  the  matter  originated  under  this  '"   "  ' 
Act,  or  may  be  continued  or  taken  under  the  Acta  hereby  repealed,  or 
partly  under  this  Act  and  partly  under  the  said  repealed  Acts  as  occasion 
may  reqnira  :  Provided  alwaya.  that  the  provisions  in  this  Act  containeil 
respecting  demises  to  be  made  without  application  to  the  Court  shall 
extend  only  to  tiettlemcnts  made  after   the  first  day  of  November  one 
thousand  eight  hunilred  and  fifty -six. 

58.  The  Acta  speoified  in  the  schedule  to  this  Act  are  hereby  repealed :  h<>i»iI  ut 
l^vided  alwaya,  that  this  repeal  shall  not  affect  anything  done  or  any  ^^.''"'^' 
proceeding  taken  under  any  enactment  hereby  repealed.  Salt!"  "^ 

69.  Nothing  in  this  Act  shall  Interfere  with  the  exercise  of  any  powers  a,,,!,- 
to  authorise  or  grant  leases  conferred  by  any  Act  of  Parliament  not 
cxpreaalj  repeals!  by  this  Act. 

60.  Thia  Act  shall  not  extend  to  Scotland.  Eicant  or 

(ii.  ThisActshalloommenceonlbefiratday  of  November  one  thousand  ^^^^^^ 
eight  bondrod  and  seventy-seven.  ,„,„[  gf  j^^t. 


S<HlaD  and  CbvUr. 

Title  or  Bbort  TiUs. 

le  fc  ao  Vict,  c,  120  - 

An  Act  tu  facilitate  leases  and  sales  nf  Settled 

Estates. 
An  Act  to  amend  and  extend  the  Settled  Estates 

21  *  22  Vict.  c.  77   - 

Act  of  1866. 

27  ft  2S  Vkit.  c  16  - 

An  Act  to  further  amend  the  Settled  Estates 

Act  of  1856. 

37  it  38  Vlot.  0.  as  ■ 

The  Leases  and  Bales  of  Settled  Estates  Amend- 

ment Act,  1874. 

39  fc  «  Vict.  c.  30   - 

The  Settled  Estates  Act,  1876, 
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40&41  Vict.  c.  33. 

A/iAcI  tiiameiid  the LaiF  atto Goiiiingeni SeBuiiadefi.  [^mi  Aio/itt,  ISii.] 

M&jiVitT,      Be  il  enacted  by  the  Qneeii'n  mo«t  Exoclieni  Majesty,  by  ami  with  Uie 

•  ■  m.       advice  and  consenl  of  the  Lurda  ftpirltiuvl  and  temporal,  and  (.Vnnoiou^. 

■ in  this  present  Parliament  ansembled,  and  by  the  authority  of  the  name. 

aa  follows : 
CwwiD  1.  Kvery  oontin^eiit  remainder  created  by  any  iaHtrametir  ezecmed 

whicli  uun-  after  the  pasaing  of  thi«  Act.  or  by  any  vrill  or  codicil  revived  or  lepub- 
-Si'd*™  lished  by  any  will  or  codicil  executed  after  that  dftt«,  in  tenement*  or 
bereiLitaments  of  any  tenure,  which  would  have  been  valid  aei  a  springing 
or  shifting  nse  or  executory  devise  or  other  limitation  had  it  not  h»d  a 
siiflioienteKtale  to  support  it  as  a  contingent  remainder,  shall,  in  theevtiii 
of  the  luuticular  e»tat«  tlctermining  before  the  contingent  remainder  vestn. 
In:  c:i[)alile  of  taking  effect  in  all  reKpectti  hh  if  the  contingent  remainder 

l««i  origiiiBlly  been  created  aa  a  springing  or  shifting  he ' 

devise  or  other  executi:iry  limitation. 


tSI?.'^' 


40  &  41  Vict.  c.  34. 

All  Aet  lu  iiiHT/ul  thf  Aatt  tfreiiirfiitk  and  rigJttrenIb  Vietirria,  clutplrr 
I'lir  kuHJivit  and  tklrtem,  and  thirtieth  aiut  thirty-firit  \'ivtona, 
chapter  tixty-nine.  [2nd  Aug^ut,  1877-] 

»tii\  Vicr.      Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
['.  Si.       advice  and  consent  of  the  Lords  spiritual  and  temporal,  and  Common.-:,  iu 
this  present  I'arliuroent  assembled,  and  by  the  authority  of  the  same,  as 
follows ; 
A|>|ilu»tiu»        I,  Tlie  Acts  mentioned  in  the  schedule  licreto  shujl,  as  tr>  any  tcst;il«r 
■•f  All-  ill      Qt  inMHtate  dying  after  the  thirty-limt  of  December  one  thousanil  eiglit 
BclBidi.Ui.      i,„|„irc,i  and  seventy-seven,  be  held  to  extend  to  u  testator  or  inl«MtaW 
dying  seised  or  possessed  of  or  entitled  to  any  land  or  other  heicdituments 
of  whalevuc  tenure  which  shall  at  the  time  of  his  deatli  bo  charged  with 
the  payment  of  any  sam  or  snus  of  money  by  way  of  mcitgage.  or  any 
other  equitable  char^,  iDCluding  any  lien  for  unpaid  purchase  money  ; 
iiiiil  the  duvisee  or  legatee  or  heir  shall  not  he  entitled  to  have  such  snm 
or  sums  discharged  or  satisfied  out  of  any  other  estate  of  the  testator  or  in- 
teslnte  uidess  (in  the  case  of  a  testator)  he  shall  within  the  meaning  of 
tliB  s^d  Acts  have  signified  a  cnntjary  intention  ;  and  sach  contrary  in- 
tention shall  not  be  deemed  to  be  siguifieil  by  a  charge  of  or  direction  for 
jiiiymcnt  of  debts  upon  or  out  of  residuary  real  and  personal  estate  or 
nisiduary  real  estate. 
.\,.tiH>tiu         2.  Tliis  Act  shall  not  extend  to  Scothknd. 

Mtetirt  tu  

ScuUsud. 

KCHEDULE, 
IT  t  18  Vict,  c,  113      -    An  Act  to  amend  the  taw  relating  to  the  a.1- 


41  &  42  Vict.  c.  31  (Tke  BlUs  of  Sale  Act,  1878). 
.Ill  Aat  to  coiualidafi'  and  ameml  thf  Lair  for  prctfittiiif  ffavAt  M^imt 
Creditm-i  hij  leerpt  BilU  of  Sale  of  Penonal  CkatfeU. 

liind  Jtilg.  167$.] 
,       Whereas  it  is  expedient  to  consolidate  and  amend  the  Uw  ttttating  to 
bills  of  sale  of  persoTutl  chattels : 
Be  it  enacted  by  the  Qnecn'a  moat  Excellent  Majesty,  by  and  with  the 
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advice  and  consent  of  the  Lords  xpiritoal  and  Cempoial,  and  Commons,  *l  A  4^  Vi 
in  this  present  Parliament  assembled,  and  b?  tbe  authority  of  the  same,  *•'• " 
aa  follows ; 

1.  This  Act  ma;  be  cited  for  all  purposes  as  the  Bills  of  Sale  Act,  1878.  aiuttuu 

2.  This  Act  shall  come  into  operation  on  the  first  daj  of  Jannary  one  cuiunieiu 
tbousaml  eight  hundred  and  seventy-nine,  which  day  is  in  this  Act  re-  >ueat. 
ferred  to  aa  the  commencement  of  this  Act. 

3.  This  Act  shall  apply  to  every  bill  of  sale  ezecated  on  or  after  the  ApiiUaU 
first  day  of   Janoary  one  thonsand  eight  hnndred  and  seventy-niae      ^°'* 
(whether  the  Ame  he  absolute,  or  snbjeot  or  not  subject  to  any  trust) 
whereby  the  holder  or  grantee  haa  power,  either  with  or  without  notice, 

arkd  either  immediately  or  at  any  future  time,  to  seize  or  take  possession 
of  any  personal  chattels  comprised  in  or  made  subject  to  auch  bill  of  sale, 

«.  In  this  Act  the  following  words  and  expressions  shall  have  the  lutoiurot 
meauings  in  this  section  assigned  to  tbem  respectively,  unless  there  be  liuKuiMr 
something  in  the  subject  or  context  repugnant  to  aucb  coostmotiOD ; 
(that  is  to  say,) 

The  expression  "  bill  of  sale  "  shall  inclade  biUs  of  sale,  assignments, 
trarksfers,  declarations  of  trust  without  transfer,  inventories  of  goods 
with  receipt  thereto  attached,  or  receipts  for  purchase  moneys  of 
goods,  and  other  assurances  of  personal  chati^,  and  also  powers 
of  attorney,  authorities,  or  licences  to  take  possession  of  personal 
chattels  as  security  for  any  debt,  and  also  any  agreement,  whether 
intended  or  not  to  be  followed  by  the  execution  of  any  other  instra- 
ment,  by  which  a  right  in  equity  to  any  peraounl  chattels,  or  to  any 
charge  or  security  thereon,  shall  be  conferred,  but  shall  not  include 
tlie  following  documents  ;  that  is  to  say,  assigtunents  for  the  beneSt 
of  the  creditors!  of  the  perimQ  making  or  giving  the  same,  marriage 
settlement",  transfers  or  assignmeDts  of  any  ship  or  vessel  or  any 
share  thereof,  transfers  of  goods  in  tho  ordinary  course  of  business 
of  any  trade  or  calling,  bills  of  sale  of  goods  in  foreign  parts  or  at 
sea,  bills  of  lading.  India  warraats.  warehouse-keepers'  certificates. 
warranto  or  orders  for  the  delivery  of  goods,  or  any  other  docnmentx 
used  in  the  otdioary  course  of  hnsiness  as  proof  of  tbe  poasasalon  or 
control  of  goods,  or  authorising  or  purporting  to  authorise,  either 
by  iudotsement  or  by  delivery,  tbe  possessor  of  sncb  document  to 
transfer  or  receive  goods  thereby  represented. 
The  expression  "  personal  chattels  "  shall  mean  goods,  fnmitare,  and 
other  articles  capable  of  complete  transfer  by  delivery,  and  (when 
separately  assigned  or  charged)  fixtures  and  growing  crops,  but  shall 
not  include  chattel  interests  in  real  estate,  nor  fixtures  (except  trade 
maclunery  as  hereinafter  defined),  when  assigned  together  witii  :i 
freehold  or  leasehold  interest  In  any  land  or  biiildiog  to  which  they 
are  affixed,  nor  growing  crops  when  assigned  t<^ther  with  any 
interest  in  the  l^d  on  which  they  grow,  nor  shares  or  interesta  in 
tbe  slock,  (unds,  or  Becarities  of  any  Qovemment,  or  in  the  capital 
or  property  of  incorporated  or  joint  stock  companies,  nor  choses  in 
action,  nor  any  stock  or  produce  upon  any  farm  or  lands  which  by 
virtue  of  any  covenant  or  agreement  or  of  the  custom  of  the  conntry 
oniht  not  to  be  removed  Som  ajiy  farm  where  the  same  are  at  the 
time  of  maldug  or  giving  of  such  bill  of  sale  : 
Personal  chattels  shall  be  deemed  to  be  in  the  "  apparent  possession  "  of 
the  person  making  or  giving  a  bill  of  sale,  so  long  as  they  remain  or 
Hi«  in  or  upon  any  boose,  mill,  warehouse,  bdilding,  works,  yard, 
land,  or  other  premises  oocnpied  by  him.  or  are  used  and  enjoyed 
by  him  in  any  place  whatsoever,  notwithstanding  that  formal 
poeoession  thereof  may  have  been  taken  by  or  given  to  any  other 

"  Pi«wribed  *  means  pr«4cribed  bv  rules  made  ander  the  pravLsions  of 
this  Act. 
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-ilAt^iVicT.      5   iTfoin  and  after  the  cominencemcnt  of  this  Act  tntde  nuusliiiieTf 

'•'"• sliall,  fr)r  the  pDrpoHefof  thw  Aot,  be  deemed  to  kMpeiBonal  chattels,  and 

AppiHsitkiu   ""?  """'b  "f  liispositioL  of  trade  machinery  by  the  owner  tberaof  which 
•■f  aU  to  .     would  be  a  bill  of  xale  as  to  any  other  personid  chattels  shall  be  deemed 
Italic  nil-      u>  be  H  bill  of  nale  within  the  meaning  of  ItiiB  Act. 
vliiiior).  [fj^j.  Hij,  purpones  of  tliiB  Act — 

"  Trwlc  machinery"  means  the  machinery  nsediD  or  attached  to  any 
factory  or  worfcthop ; 

Fint.  Kxclnaive  of  the  fixed  motive-powers,  snch  as  the  water* 
wheeld  and  steam  engines,  and  the  tteam-boilers,  doi^ey 
engines,  and  other  fixed  appurtenances  nf  the  said  motive- 
poweis  1  and, 
Second.  Bxcluiiive  of  the  fixed  power  machinery,  such  as  the 
shafts,   wheels,  drums,  and  their  fixed  appurtenances, 
which  traniimit  the  action  of  the  motive-poweis  to  the 
otlier  machinery,  fixed  and  loose ;  and. 
Third.  Exclusive  of  the  pipes  for  steam,  gas,  and  w»ter  in  the 
factory  or  workshop. 
The  machinery  or  effects  excluded  by  this  section  from 
the  definition  of  trade  machiner?  ^lall  not  be  deemed 
to  be  personal  cliatwU  within  the  meaning  of  this 
Act. 
"  Factory  or  workshop  "  means  any  premines  on  which  any  manual 
labour  is  exercised  by  way  of  trade,  or  for  pnrpoxos  of  gsin,  in  or 
incidental  ta  the  following  purposes  or  any  of  them;  that  is  to 
say, 

(a)  In  or  incidental  to  the  making  any  article  or  paj^  of  an 

(i)  In  or  incidental  to  the  altering,  repairing,  ornamenting. 

finishing,  of  any  article ;  or 
(0)  In  or  incidental  tc  the  adapting  for  sale  any  article. 
iviiiuu  6.  Every  attornment,  instrument,  or  agreement,  not  being  a  mining 

hi»lninii:iii»  ]ff^^^  whereby  a  power  of  distress  is  given  or  agreed  to  be  given  by  any 
i-'.wB*  of      person  to  any  other  person  by  way  of  security  for  any  present,  future,  or 
diitnwiD     uoulingent  debt  or  iidvance,  and  whereby  any  rent  is  reserved  or  made 
•"""".hi"'      payable  as  a  mode  of  providing  for  the  payment  of  interest  on  such  debt 
to  ibu  Art.    ^^  advance,  or  otherwise  tor  the  purpose  of  saeh  sooority  only,  shall  be 
deemed  to  be  a  bill  of  sale,  within  the  meaning  of  this  Act,  of  any 
personal  chattels  which  may  be  seiied  or  taken  under  mch  power  of 
distress. 

Provided,  that  ikothing  in  this  section  shall  extend  to  any  mortgage  of 

any  estalo  or  interest  in  any  land,  tenement,  or  hereditament  whub  the 

mortgagee,  being  in  possession,  shall  have  demised  to  the  mortgagor  as 

his  tenant  at  a  fair  and  reasonable  rent. 

Kiituiw  or        7   i{q  fixtures  or  growing  crops  shall  be  deemed,  under  this  Act,  to  be 

S^i^  to   separately  assigned  or  changed  by  reason  only  that  they  are  Msigned  by 

he  deanidi     separate  words,  or  that  power  is  given  to  sever  them  from  the  land  or 

mp*hui>      bmlding  to  nhioh  they  are  affixed,  or  from  the  land  on  whioh  they  grow ; 

'^7'''"ui        without   otherwise  taking  possession  of  or  dealing  with  snch  land  or 

UiidV>~°*    building,  or  land,  if  by  the  same  instrument  any  freehold  or  leasebold 

^  Ui*  i-nnig   interest  in  the  land  ur  building  to  which  anch  fixtures  are  B.w»nH  or  in 

iiutronioiu.   f(,g  i^^j  QQ  whioh  such  crops  grow,  is  also  conveyed  or  aaeigned  to  the 

same  jiersniis  or  person. 

The  .4&me  mle  of  obaitruction  siudl  be  applie<l  to  all  deeds  or  iastm- 
luents,  including  fixtures  or  growing  crops,  executed  before  the  oom- 
mencement  of  this  Act  and  then  subsisting  and  in  force,  in  all  questions 
uisijtg  nnder  any  bankruptcy,  liquidation,  assignment  for  the  beriefit  of 
creditors,  or  execution  of  any  process  of  any  Court,  which  shall  take 
iilaoe  or  l>e  iivraed  aftf  r  the  commencement  of  this  Act. 
IvoUwool      g,  £v«cj.  biU  of  sale  to  which  this  Act  appUe*  *b«U  be  duly  aUwtad 
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and  shkll  be  register^  ander  this  Act,  within  seveo  dayii  after  the  4iA4JVi<~r. 
milring  OT  siving  thareof .  aocl  sball  set  Eortb  the  coiuilderatioii  for  which       "•  *"  - 
such  isill  M  sale  wan  given,  otherwise  snoh  bill  of  sale,  as  agaiost  all  ,i^Z,i^t^i^ 
Cliut«ea  or  Btaigneeti  of  the  CHtete  of  the  person  whoee  chattola,  oT  any  of  ^H^'^e  in 
them,  are  comprised  in  imch  bill  of  sale  under  the  law  relating  to  bank-  cwuin  cam. 
mptt^  or  liquidation,  or  anilur  any  Jissigtiment  for  the  benefit  of  the 
cieditora  of  sncli  person,  and  alEioa*  aRainflt  all  sheriffn' ofliceta  and  other 
pemiiK  seising  niiy  chattels  compriHed  in  such  bill  of  xale.  in  the  execution 
of  any  process  of  any  Court  aut)iori,-niig  the  seiatire  of  the  chattels  of  the 
person  by  whom  OT  of  whose  chnl1«U  such  bill  hns  been  muiie,  and  also  an 
against  every  person  on  whose  behalf  sucli  process  shall  hBiVe  been  issued, 
shall  be  deemed  fraudulent  and  void  so  far  aa  regards  the  property  in  or 
rif^t  to  the  possession  of  any  chattels  comprised  in  such  bill  of  sale  which, 
at  or  after  the  time  of  Qling  the  petition  for  baukniptcy  or  liquidation, 
or  of  the  execution  of  such  assignment,  or  of  executing  such  prooess  (as 
the  case  may  be},  and  after  the  expiration  of  anch  seven  days  are  in 
the  posEieasion  or  apparent  posBesaion  of  the  person  making  such  bill  of 
B»le  (or  of  any  person  against  whom  the  process  has  issaed  under  or  in 
the  execution  of  which  such  bill  has  been  made  or  given,  bm  Che  case 
maybe). 

9.  Where  a  subsequent  bill  of  sale  is  executed  within  or  on  the  expira-  Avoiil»n™ 
tion  of  seven  days  after  the  execution  of  a  prior  unregisturod  bill  of  siilc,  "'  '^r'^J'' 
and  oomprises  all  or  any  part  of  the  personal  chattels  romprised  in  such  'i,li£,'^„i„ 
prior  bill  of  sale,  then,  if  anch  subsequent  bill  of  sale  is  given  as  a  security 
for  the  same  debt  as  is  seemed  by  the  prior  bill  of  sale,  or  for  any  part 
of  inch  debt,  it  shall,  to  the  extent  to  which  it  is  a  securic?  for  tho  same 
debt  or  part  thereof,  and  ho  far  as  respects  the  pemonal  cJurtteU  or  part 
thereof  comprised  in  the  prior  bill,  be  absolutely  void,  unless  it  is  proved 
to  the  satisfaction  of  the  Court  having  cognizance  of  the  case  that  the 
anbseqnent  trill  of  sale  was  bonft  flde  ^ven  for  the  purpoee  of  oorteeting 
Rome  malerial  error  in  the  prior  bill  of  sale,  and  nut  for  the  pnrpose  of 
evading  this  Act. 

to.  A  bill  of  sale  shall  l>e  attested  and  registered  nnder  this  Act  in  the  Mnleof 
following  miumer ;  l^'!rf"  "f 

(i)  The  execution  of  every  bill  of  sale  shall  be  attested  by  n  soliciror  *  "■  """" 
of  the  Supreme  Conrt,  and  the  attestation  shall  state  that  before 
the  execution  of  the  bill  of  sale  the  effect  thereof  has  been 
explained  to  the  grantor  by  the  attesting  solicitor: 
(S)  Such  bill,  with  every  schedule  or  inventory  thereto  annexed  or 
therein  referred  to,  and  also  a  true  copy  of  such  bill  and  of  every 
such  schedule  or  inventory,  and  of  every  attestation  of  the 
execution  of  such  bill  of  sale,  t<^ther  with  an  aflidavit  of  the 
time  of  such  biU  of  sale  being  made  or  given,  and  of  its  dae 
execution  aJid  attestation,  and  a  description  of  the  residence  and 
occupation  of  the  pereon  maldng  or  giving  the  same  (or  in  case 
the  same  is  mode  or  given  by  any  person  under  or  in  the  execution 
of  any  process,  then  a  description  of  the  residence  and  occupation 
of  the  penon  against  whom  such  process  issued),  and  of  every 
attesting  witness  to  such  bill  of  sale,  shall  be  presented  to  and  the 
said  copy  and  affidavit  shall  be  filed  with  the  re>pstrar  within 
seven  clear  days  after  the  'making  or  giving  of  sncli  bill  of 
sale,  in  like  manner  as  a  warrant  of  attorney  in  any  ]icrw>nal 
action  given  by  a  trader  is  now  by  law  required  to  l>e  filed  : 
(S)  If  the  bill  of  sale  is  msdc  or  given  subject  to  any  defeasanoe  or 
condition,  or  declaration  of  trust  not  contained  In  the  body  there- 
of, such  defeasance,  condition,  or  declaration  shall  be  deemed  to 
be  part  of  the  bill,  and  shall  be  written  on  the  same  paper  or 
parchment  therewith  before  the  registration,  and  shall  be  truly  aet 
forth  in  I  he  copy^flied  under  this  Act  therewith  and  as  pert  thereof, 
otherwise  the  registration  shall  be  void. 
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I  i-l  Vii-r.      In  cane  two  or  more  billn  of  sale  are  Ri^Biii  comprising;  in  whole  or  in 
'-  ''•       part  au;  of  Che  same  u1iBtteln,  the;  shall  have  priority  in  the  urder  of  the 
~  date  of  their  registration  respectively  as  regardu  snch  chattele. 

A  tiaosfer  or  assigmnent  of  a  registered  bill  of  sale  need  not  be 
registtred. 
lewnL  of  11.  The  registration  of  a  bill  of  sale,  whether  ezecal«d  before  or  after 
i-initliin.  the  conunenoement  of  thin  Act,  most  be  renewed  once  at  least  ever;  Gve 
years,  and  if  a  period  of  live  years  elapses  from  tlie  registration  or  re- 
newed registration  of  a  hill  of  sate  without  a  renewal  or  further  renewal 
(ns  tlie  caee  may  be),  the  rc^fistration  shall  become  void. 

The  renewal  of  a  registration  shall  be  effected  by  filing  with  tbe 
registrar  an  affidavit  stating  the  date  of  the  bill  of  aale  and  of  the  lasi 
registration  thereof,  and  the  namcB,  residences,  and  occapntions  of  the 
parties  tberelo  as  stat«d  therein,  and  that  the  bill  of  sale  U  still  a 
KubsiHting  security. 

Every  snch  affidavit  may  be  in  the  form  set  forth  in  the  Bchedttle  (A.) 
to  this  Act  annexed. 

A  renewal  of  registration  shall  not  become  necessary  by  reaaon  only 
of  a  transfer  or  assignment  of  a  bill  of  sale, 
m  of  12.  The  registrar  sliail  keep  a  book  (in  this  Act  called  "  the  roister  ") 

isiar.  fgf  t],e  purposes  of  this  Act.  and  shall,  npon  the  filing  of  any  bill  of  sale 
or  copy  under  this  Act,  enl«r  therein  in  the  form  set  forth  in  tbe  second 
schedule  (B.)  to  this  Act  annexed,  or  in  any  other  prescribed  form,  the 
name,  residence,  and  occapation  of  the  person  by  whom  the  bill  wns  made 
or  given  (or  in  case  the  same  was  made  or  given  by  any  perHon  under 
or  in  the  enecution  of  process,  then  the  name,  residence,  and  occupation 
of  the  person  against  wliotn  such  process  was  issued,  and  also  tbe  name 
of  the  person  or  penwins  to  whom  or  in  whose  favourihe  bill  was  given), 
and  the  other  p^icnlars  shown  in  the  said  .schedule  or  to  be  prescribwl 
under  this  Act,  and  sliall  number  all  such  bills  registered  in  each  year 
consecntively,  according  to  the  r^pective  dates  of  their  r^sttation. 

Upon  the  registration  of  any  affidavit  of  renewal  the  like  entry  shall 
be  made,  with  the  addition  of  the  date  and  nomber  of  the  last  previonn 
entry  relating  to  the  same  bill,  and  the  bill  of  sale  or  copy  originally  filed 
shall  be  thereupon  marked  with  the  nnmber  affixed  to  aucb  affida^t  of 
renewal. 

Tlie  r^stmr  sliall  also  keep  an  index  of  the  names  of  tbe  giantora 
of  registered  bills  of  sale  with  reference  to  entries  in  the  register  of  the 
bills  of  sale  given  by  each  such  grantor. 

ISuch  index  shall  be  arranged  in  divisions  corresponding  with  the 

lettem  of  the  alphabet,  so  that  all  grantors  whose  samames  begin  with 

Che  same  letter  (and  no  others)  shall  be  comprised  in  one  division,  bnl 

the    arrangement    within  each  such   division   need    not    be    stricilr 

alphabet  ical. 

e  re-  1^.  The  masters  of  the  Supreme  Court  of  Jadicatnre  attached  to  tbe 

imr.         Queen's  Bench  Division  of  the  High  Court  of  Justice,  or  micb  other 

officers  as  may  for  the  time  being  be  assigned  for  this  purpose  under  Ihs 

knVice.  provisions  of  the   Kupremc  Court  of  Judicature  Acts,  1873  and  ISJb, 

A  3«  Vict.  ^''^'  be  the  registrars  for  the  pntposes  of  this  Act.  and  anyone  of  Ihenud 

-j_  masters  may  perform  all  or  any  of  the  duties  of  the  registrar. 

ittiflcntiou      '*■  *nj  jndge  of  the  High  Court  of  Justice  on  being  satisfied  that  tbe 

rqjiiur.     omission  to  register  a  bill  of  sale  or  an  affidavit  of  renewal  thereof  within 

the  time  prescribed  by  this  Act,  or  the  omission  or  mia-statement  of  the 

name,  residence,  or  occupation,  of  any  peraon,  was  accident&I  or  due  to 

iitadvertence,  may  in  bis  discretion  order  such  omission  or  mls-stat^nteiil 

to  be  rectified  by  tbe  insertion  in  the  register  of  tbe  true  name.retudence, 

or  occupation,  or  by  extending  tbe  time  for  such  registration  on  ratit 

terms  and  conditioiis  (if  any)  as  lo  security,  notice  by  advertisement  or 

otherwise,  or  as  to  any  other  matter,  as  he  thinks  (it  to  direct. 

itiy  nf  16.  Subject  hi  and  in  accordance  with  any  nilea  to  be  made  under  and 
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fiir  lUr  piir|"i>i''  of  III  is  A<;t,  Ibe  reRi^'f^'r  rniij  oriier  a  memonindnm  of  n  *  i^  Vh.t. 
ttatistaction  Ui  bu  writtea  upon  an;  roKiHUred  copy  of  a  bill  of  sale,  upon       '   ^'' 
the  prescribeil  evidence  being  given  tliat  tlie  debt  (if  miy)  for  which  sncli     ^^         " 
bill  of  sale  was  mado  or  given  naa  been  satiafled  or  discbarged.  «     «  on. 

16.  Any  person  shall  be  entitled  to  have  lui  office  copy  or  eitract  of  9°^  "''^ 
any  registered  bill  of  sale,  and  affidavit  of  eiecution  fllei!  therewith,  or  ""'""■"'■ 
copy  thereof,  and  of  any  affidavit  Bled  therewith,  if  any,  or  registered 
affidavit  of  renewal,  apon  paying  for  the  same  at  llic  like  rate  as  ki  office 
(rapiu:<  of  iiirlpnents  of  the  Hi^  Court  of  Jnstico.  aud  any  copy  of  a 
rugi.iiered  bill  of  ^alo,  and  affidavit  purporting  to  be  an  office  copy 
t  bcrvof.  shall  in  at)  Courts  and  before  all  arbitrators  or  other  persons, 
be  admilteil  as  prinifi  facie  evidence  thereof,  and  of  the  fact  and  date 
oE  registration  ns  shown  thereon.  Any  person  shall  be  entitled  at  all 
reasonable  times  tosearch  the  regiater  and  eveiy  registered  bill  of  sale. 
npoD  payment  of  one  shilling  for  every  copy  of  a  bill  of  sale  inipected  ; 
snch  payment  .ihall  be  made  by  a  juitioature  stamp. 

IT.  Every  affidavit  roqiilred  by  or  for  the  purposes  of  this  Act  may  hi;  Afflil^'vlt-. 
sworn  before  a  master  of  any  division  of  the  IliRh  Court  of  Justice,  or 
before  any  commUsioner  empowered  to  iHke  affiitavits  in  the  Suprt-mc 
C'onrt  of  Judiciture. 

Whoever  wilfnlly  make*  or  uses  any  false  affiitnvit  for  the  parposes  of 
this  Act  siiall  be  decnie<l  guilty  of  wilful  and  corrupt  perjury. 

18.  There  shall  be  paid  and  received  in  common  law  stamps  the  follow-  ''■■". 

On  tiling  a  bill  of  sale  -  •  -  2'. 

On  tiling  the  affidavit  of  eiecution  of  a  bill  of  sale     -  it. 

On  the  affidavit  used  for  the  purpose  of  re-registoring 

a  bill  of  sale  (ti^  include  the  fee  for  tiling)  ■        ■  5t. 

19.  Section  twenty -six  of  the  SupreJiie  Court  of  Judicatare  Act,  l8T6,and  ciiim'Uon  ol 
any  enactments  for  the  time  being  in  force  amending  or  auhstitut^ii  for  !•>"  "J"'}^ 
that  section,  shall  apply  to  fees  under  this  Act,  and  an  onler  under  that  ^h  '^  ^'*' 
section  may.  if  neecl  l>e,  be  made  in  relation  to  such  tees  accordingly. 

20.  Chattels  comprised  in  a  bill  of  sale  which  hat  t>een  and  continnes  iiMvriuHl 
to  be  duly  regi.atered  under  this  Act  shall  not  be  deemed  to  be  in  the  diai""'""!!- 
poRsesaion,  orrlor,  or  disposition  of  ttie  grantor  of  the  bill  of  sale  vritbin  j^  *  33  virt. 
the  meaning  of  the  Bankruptcy  Act,  1869,  0.  ti. 

21.  Rules  for  the  purposes  of  tills  Act  may  tie  made  and  altered  from  RoIh. 
time  to  time  by  the  like  persons  and  in  the  like  manner  in  which  mles  sn  ft  37  Vict, 
and   regulations   may   be   made   under  and   for   the   purposes  of 'he  ^  ■*■ 
SnpremeConrt  of  Judicature  Acta,  J  873  and  1876.  t  ~ 

22.  When  the  time  for  registering  a  bill  of  sale  expires  on  a  Sunday  ,^    '  f^ 
or  other  day  on  which  the  registrar's  office  in  closed,  the  rcgistfatioii  r^iBtiaUnn. 
shall  be  valid  if  made  on  the  next  following  day  on  which  the  office  is 

2:t.  Kromandaftertliecoiunienccuicntnf  this  Art.  the  Bills  of  Sale  Act,  RcpiHlnr 
1854.  and  the  Bills  of  Kale  Ac^l.  I  HI  W.  shall  be  n'pcnlcd  ;   I'rovidpd  ""it -*pif- 
(t'X<!eptas  is  herein  eipressiy  nientiiinR<l  with  respi^ct  to  constniction  .lud  J/ *i^ 
with  respect  to  renewal  of  registration)  nothing  in  this  Act  shall  aifcctany  WjtSO  Vfot, 
bill  of  sale  executed  before  the  commencenient  of  this  Act,aiidnsreganGi  c  lai. 
bilLi  of  sale  so  execntecl  the  AcIk  hereby  rcpe&led  aliall  continue  in  force. 

Any  renewal  after  the  commencement  of  thia  Act  of  the  registration 
of  a  bill  of  sale  executed  before  the  commencement  of  this  Act.  and 
registered  under  tlic  Acta  hereby  re|ica1ed,  ahatl  be  made  under  this  Act 
in  the  same  nmnner  ns  the  renewal  of  a  registration  made  niidor  this 

al.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland.  E.i*nt..f 
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r.  SCHEDULE  A. 

I  [AS.]  of  do  BWeBT 

dial  H  bill  of  sale,  bcarins  dtle  tho  day  of 

IH  [huert  fie  date  ^the  bUt],  and  made  between  [iwert  the  noma 
•iiut  df/cTljriimu  «/  HuparHet  in  the  original  bill  of  jtoif],  and  which 
siiiii  bill  «f  siile  [m;  nnd  a  copy  of  which  smtd  bill  of  gale,  a»  theauemM/ 
hi-]    WH.1   regislere<i   on    the  day  of  I** 

{interi  date  of  rfgutratum],  is  bUH  «  aubsiatingsecnrity. 


SCHEDULE  B. 


44  &  4S  Vict,  c.  41   {The    Cormeifaneing  and  Tjnm  of 
Property  Act,  1881>. 

An  Act  for  timplifj/ing  and  improinng  the  practice  cf  {tntrryanciMf  ; 
and  for  retting  in  Tnuteei.  ifortga^eet,  and  athrrt  rarwut  porm 
nrmsionly  oimferred  bt/  proritimu  intrrled  in  i^letilemmt*,  Hortgaget, 
n'Ult,  laid  other  Inirumentt ;  and  for  amending  in  rarima  parti- 
ewliiTi  the  Laiv  rf  Properttj  ;  andftur  other  purpines. 

{T^nd  AufVtt,  1881.] 
J      Be  it  enacteil  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
'  advice  and  con>:eDt  of  the  Lords  spiritoal  and  temporal,  and  ComiooD.'-. 
-  in  this  prcsi'nt  Parliament  HHsemblcd,  and  by  the  authority  of  the  Ranie, 
ait  followi' : 

I.— PBELIMtHAAT. 

■       1.— (1)  This  Act  ma\  be  died  aa  the  Convejancing  and  Iaw  ot 
l'r..i«rty  All,  18B1, 
(2)  This  Act  shall  commence  and  take  effect  from  and  inunodiaiclj 
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after  the  thirty-first  daj  of  Deoember  one  thousand  eight  bundled  and  mauvict. 
eightjr-oDe.  "■*■ 

(3>  This  Act  does  not  extend  to  Scotland.  - 

2.  In  this  Act—  Li«"!ttv. 

(i.)    Propertj,  nnleGs  a  contiary  intention  appeare.  incladea  real  and       

personal  proper^,  and  any  estate  or  interest  in  anj  property,  real  or  Eiiant. 
personal,  and  any  debt,  and  anything  in  action,  and  any  other  right  or  ininpnti- 
Intere^t :  u™  o( 

(ii.)  Land,  nnless  aoontrary  intention  spears,  incladea  land  of  any  E|^t^ 
tenure,  and  tenements  and  heioditaments,  corporeal  or  incorporeal,  and        ' 
honsuH  and  other  buildings,  also  an  nndividcd  share  in  land  : 

(iii.)  In  relation  to  land,  income  includes  rents  and  profits,  and 
possession  includes  receipt  of  income  : 

(iv.)  Manor  inclndes  lordship,  and  reputed  manor  or  lordship  : 
tv.)  Conveyance,  nnless  a  contrary  intention  appears,  includes  aasign- 
ment,  appointment,  lease,  settlement,  and  oilier  assurance,  and  covenant 
to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise,  or  settlement 
of  any  property,  or  on  any  other  dealing  with  or  for  any  property ;  and 
convey,  unless  a  oontrary  intention  appears,  has  a  meaning  corresponding 
with  that  of  conveyance  : 

<vi.)  Mortgage  includes  any  chat^  on  any  property  foreecnring  money 
or  money's  worth ;  and  mortgage  money  means  money,  or  money's  worth, 
secifred  by  a  mortgage ;  and  mortgagor  includes  any  person  from  time  to 
time  deriving  title  nnder  the  ori)<inal  mortg^ror,  or  entitled  to  redeem 
a  mortgage  according  to  his  estate,  interest,  or  right,  in  the  mortgaged 
property  ;  and  mortgagee  includes  any  person  from  time  to  time  deriving 
title  under  the  original  mortgagee ;  and  mortgagee  in  possession  is.  for 
the  pnTposes  of  this  Act,  a  mortgagee  who,  in  right  of  the  mortgage,  has 
entered  into  and  is  in  possession  of  the  mortgage  property : 

(vii.)  Incambrance  includes  a  mortgage  in  fee,  or  for  a  less  estate,  and 
a  troiit  for  securing  money,  and  alieD,andacharg«ofaponion,  anonity, 
or  other  capital  or  annual  sumj  and  iucnmbiancer  has  a  meaning 
corresponding  with  that  of  incumbrance,  and  includes  every  person 
entitled  to  uie  benefit  of  an  incnmbrance,  or  to  require  payment  or 
dischar^  thereof : 

(viii.)  Purchaser,  unless  a  contrary  intention  appears,  ioclades  alessee 
or  mortgagee,  and  an  intending  purchaser,  lessee,  or  mortgagee,  or  other 
person,  who,  for  valuable  consideration,  t^ces  or  deals  for  any  property ; 
and  purchase,  onless  a  contrary  intention  appears,  has  a  meaning 
corresponding  with  that  of  purchaser ;  but  sale  means  only  a  sate  properly 
so  called : 

(li.)  Bent  inclndea  yearly  or  other  rect,  toll,  duty,  royalty,  or  other 
reservation,  by  the  acre,  the  ton,  or  otherwise  ;  and  fine  includes  premium 
or  fore-gift,  and  any  payment,  consideration,  or  benefit  in  the  nature  of 
a  fine,  premium,  or  fore-gift : 

(i.)  Building  pnrpoaeB  indade  the  erecting  and  the  improving  of,  and 
the  adding  to,  and  the  repairing  of  buildings ;  and  a  building  lease  Is  a 
lease  for  building  purposes  or  purposes  oouiieuted  therewith  : 

(zi.>  A  mining  lease  is  a  lease  for  miniog  purpO!<es,  that  is,  the  searching 
for,  winning,  working,  getting,  making  merchantable,  carrying  away,  or 
disposing  of  mines  and  minerals,  or  purposes  connected  therewith,  and 
includes  a  grant  or  licence  for  mining  purposes  ; 
(xii.)  Will  includes  codicil ; 

(liii.)  Instrument  includes  deed,  will,  incloeure  award,  and  Act  of 
Parliament : 
(liv.)  Seoorities  include  stocks,  foods,  and  shares  : 
(iv.)  Bankruptcy  includes  liquidation  by  arrangemeDt,  and  any  other 
act  or  prooeeding  in  law  having,  under  any  Act  for  the  time  being  in 
Fnrce,  effects  or  results  similar  to  those  of  bankruptcy ;  and  bankrupt 
haH  a  mBBolng  corresponding  with  that  of  baaknipt«y ; 
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"^'■''^11''-      (ivi.)  Wriliiijriiicliiiics  print;  nnd  wor-ls  rafemng  to  any  inslninwiil, 
*•'•  copy,  uitraot,  ;i,b.slnii;t,  or  otlier  doomneiil  iuulude  any  such  iuMnmietit, 

Pbe        ""PJ-  eitr»cti  abstract,  or  olber  documant  beit^  in  writing  or  iu  print, 
UHiHARy.   <"■  partly  in  writing  and  partly  in  print ; 

'       (xTii.)  Person  includes  a  corporation : 

(iviti.)  Her MajestTslTigli Court  of  JiiMiceU referred  tons  Hie PooH. 
8jiLn  AHD  II.— Hales  and  other  Tkanbactiokb. 

TEum-  Contracttfar  .Sale. 

iCTioKB.  3.— (1)  Onder  a  contract  to  »e11  and  assign  a  tenn  of  years  derived 
Cmtirti'U  ""'  "'  "■  leawohold  interest  in  land,  the  intenrleil  a.'Wijrn  sIihII  not  have 
/Br  Hair,  the  riftht  to  call  for  the  title  to  the  lesseholil  rcvet^ion. 
AupUntimi  C^)  Where  land  of  copyhold  or  oostomarr  tcnnre  has  hcpn  converted 
olttMtA  inlJ)  freehold  hv  enfmnchiaement,  then,  under  a,  contract  to  sell  and 
»J^{"™»  convey  tlie  freehold,  the  purchaser  shall  not  have  (he  right  to  call  for  the 
mrdlkw.      ""^  '**  make  the  enfranchiBenient. 

(3)  A  purchaser  of  any  property  shall  not  require  the  prodnction,  or 
any  abstract  or  copy,  of  any  deed,  will,  or  ot lie r  document,  dated  or  made 
before  the  time  prescribed  by  law,  or  stipulated,  for  comrneucement  of 
the  title,  even  though  the  same  creates  a  power  imbseqncntly  eier- 
cised  hy  an  instrument  abstracted  In  the  ahslrnct  furnished  to  the 
imrchascr  ;  nor  slml]  he  require  any  infonnalion,  or  make  any  requisition, 
objection,  or  inquiry,  with  respect  to  any  such  deed,  will,  or  document, 
or  the  title  prior  to  that  time,  notwithstanding  thai  any  such  di!«l.  will. 
or  other  document,  or  that  prior  title,  is  recited,  covenanted  to  Iw  pro- 
duct»l,  or  noticed  ;  and  he  shall  assnme.  unless  the  contmry  appears, 
that  the  recitflls,  conl«ined  in  the  abstracted  in.-<tmnients.  of  any  deed, 
will,  or  other  liocument.  forming  part  of  that  prior  title,  are  mrrvct,  and 
give  all  the  tnaterial  contents  of  the  dee<i,  will,  or  other  document  so 
recited,  and  thnt  citity  dncnment  so  recited  was  duly  esecuted  by  all 
neces.jaTT  parties,  and  perfected,  if  and  aji  rcquin'd,  by  tine,  recovery, 
acknowledgment,  inrolmenl,  or  othorwise. 

(4)  Where  land  sold  is  held  by  lease  (not  including  ander-lea!«),  the 
|inrchsser  shall  assnme,  unlesa  the  contniry  nppcnrs,  thnt  the  lease  was 
duly  granted  ;  and,  on  production  of  the  recreipt  for  Hie  last  payment  dne 
for  rent  under  the  lea.-«o  before  the  date  of  actual  completion  of 
the  purchase,  he  slmll  assume,  unless  the  contrary  appears,  that  all  (lie 
iMvenanta  and  provisions  of  the  lease  have  lieen  dnly  performed  and 
observed  up  to  the  date  of  actual  completion  of  the  purclin.<«. 

(n)  Where  land  sold  is  held  byaiider-lenscthepurchasershallBssame, 
unless  the  contrary  appears,  that  the  under-lease  and  every  superior  lease 
were  duly  granted  ;  and,  on  production  of  the  receipt  for  the  last  pay- 
nicnt  due  tor  rent  under  the  under.lea.ie  before  the  date  of  actual  coni' 
l)lelion  of  the  pnrchawe,  he  shall  assume,  unless  the  contrary  appears, 
that  all  the  covenants  and  provisions  of  the  nnder-lejise  have  been  duly 
[lerformed  and  observed  up  to  the  date  of  actual  completion  of  the  pur- 
i-hnse.  and  further  that  all  rent  due  nnder  eve^^'  superior  lease,  and  nil 
tlie  covenants  and  proviBion.''  of  every  superior  lease,  have  been  paid 
and  dnly  performed  and  observed  up  to  that  ilate. 

(6)  On  a  sale  of  any  property,  the  expensSH  of  the  production  and 
inspection  ofaJl  Acts  of  i^liBment,indomireawarda,peootdfl,proceedinpi 
of  Courts,  court  rollt<,  deed»,  wills,  probates,  letters  of  administration,  and 
otlier  ducntDents,  not  in  the  vendor's  pos.'<eHs<on,  and  the  expenses  of  nil 
journeys,  incidental  to  such  production  or  inspection,  and  the  expenses 
of  searching  for,  procuring,  malting,  verifying,  and  producing  all  certifi- 
cates, declarations,  evidencea,  and  information  not  in  the  vendor's 
possession,  and  all  attested,  stamped.  ofHce,  or  otlier  copies  or  abstiacis 
of ,  or  eittraclfl  from,  any  Acts  of  Parliament  or  of  her  document*  afbresaid, 
not  in  the  vendor's  possession,  if  any  such  production,  inspection,  journey, 
search,  procuring,  making,  or  veri^ng  Is  required  by  a  pnrchaser,  either 
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a  the 
posseasioD  of  any  document,  the  expeuscB  ot  makiDg  nn;  cop;  thereof, 
attested  or  anattedted.  which  apurchaser  reqaires  to  be  delivered  to  lilm, 
shall  be  bonie  by  that  purchaser. 

<7)  On  a  sale  of  anj  property  in  lots,  a  purchBaer  of  two  or  more  IoIij, 
beld  wholly  or  partly  uoder  the  aame  title,  shall  Dot  have  a  right  to  more 
than  one  abstract  of  the  common  title,  except  at  hin  own  expense. 

(8)  This  section  applies  only  to  titles  and  puTcliBRen>  on  sales  properly 
ao  caUed,  uotwithetanding  any  interpretation  in  this  Act. 

(9)  This  section  applies  only  If  and  us  far  ax  a  oontrar}-  inlentlon  i^ 
not  expressed  in  the  contract  of  sale,  and  shall  have  effect  subject  to  the 
trrms  of  the  contract  and  to  the  provisions  therein  contained. 

(10)  This  section  applies  only  to  sales  made  after  the  commencement 
of  this  Act. 

(11)  Nothing  in  this  section  shall  be  construed  as  binding  a  parchascr 
to  comple1«  his  purchaae  in  any  case  where,  on  a  contract  made  indepen- 
dently of  this  sectioD.  and  containing  stipulations  similar  to  the  provisi[>ns 
of  this  section,  or  any  of  tliem,  specilic  performance  of  the  contract 
would  not  be  enforced  against  him  by  the  Court. 

4.— (1)  Where  at  the  death  of  any  person  there  is  subsisting  acontract 
eoforceable  against  his  heir  or  devisee,  tor  the  sale  of  the  fee  simple  or  "^"rr?; 
other  freehold  interest,  descendible  to  his  heirs  general,  in  any  land,  hu  *      'i™'"- 
pe[w>nal  representatives  shidl,  by  rirtue  of  this  Act,  have  power  toconvey 
tlio  land  for  all  the  estate  and  interest  vested  in  him  at  liis  death,  in  any 
mMUier  proper  for  giving  effect  to  the  contract. 

(2)  A  conveyance  :Mde  under  thia  section  shall  not  affect  the 
beneGcial  rights  of  any  person  claiming  under  any  testamentary  disposi- 
tion or  as  heir  or  next  of  kin  of  a  testator  or  intestate. 

(3)  This  section  applies  only  in  cases  of  death  after  the  commence- 
ment of  this  Act. 

D'ueharge  of  Inewmbranen  en  Sale.  Burharif 

5.— (I)  Where  land  subject  to  any  incumbrance,  whether  immediately    i„-n,.r.'i: mi 
payable  or  not,  is  sold  by  the  Coart,  or  out  of  Court,  the  Court  may,  if  it        ■'»''■'. 
thinks  fit,  on  the  application  of  any  party  to  the  sale,  direct  or  allow  Pm.itionby 
payment  into  Court,  in  case  of  an  annual  sum  chained  on  the  land,  or  of  9°'"*  '•"■ 
a  capital  snm  charged  on  a  detemiiiiable  intere.it  in  the  land,  of  such  bia™«  mill 
Rinonnc  as,  when  invested  in  Qovemment  securities,  the  Court  considers  ihIk  rtwd 
will  be  suiBcient,  by  means  of  the  dividends  thereof,  to  keep  down  or  tliemtnan. 
otherwise  provide  for  that  chaise,  andinanyothercaseof  capital  money 
chained  on  the  land,  of  the  amount  sufficient  to  meet  the  incumbrance 
and  any  interest  due  thereon ;  but  in  either  case  there  shall  also  t.e  paid 
into  Court  such  additional  amount  as  the  Court  considers  will  be  suffi- 
cient to  meet  the  contingency  of  further  costs,  expenses,  and  interest, 
and  any  other  contingency,  except  depreciation  of  investments,   not 
exceeding  one-tenth  part  of  the  original  amount  to  be  paid  in,  unless  tlir 
Court  for  special  reason  thinks  fit  to  require  a  Urger  additional  amount, 
(2)  Thereupon,  the  Court  may,  if  it  thinks  St,  and  either   after  or 
withODt  any  notice  to  the  incumbrancer,  as  the  Court  thinks  fit,  declari' 
the  land  to  be  freed  from  the  inonmbrance,  and  make  any  order  for  con- 
veyance, ot  vesting  order,  proper  for  giving  effect  to  the  sale,  and  give 
directions  for  the  retention  and  investment  of  the  money  in  Court, 

(it)  After  notice  served  on  the  persons  interested  in  or  entitled  to  the 
money  or  fond  in  Court,  the  Court  may  direct  payment  ot  transfer 
thereof  to  the  persons  entitled  to  receive  or  give  a  ciischargc  for  the 
same,  and  generally  may  give  directions  respecting  tliu  applicntion  or 
distribution  of  the  capital  or  income  thereof. 

(4)  This  section  applies  to  sales  not  completed  at  the  conuneDcemeut 
of  this  Act,  and  to  sales  thereafter  made. 
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r.  Oeiwral  Word*. 

6. — (1)  A  Goavejanoe  of  l&nd  nhall  be  deemed  to  incladc  and  xhall  bj 

}  viitDe  of  this  Act  operate  to  convey,  with  the  land,  a]l  buildings, 
erections,  Siturcs,  oommons,  hedge.i,  ditches,  fences,  wa;».  waters, 
watercoanieB,  libertiea,  privileges,  easements,  rights,  and  advantages 
wbatsouver,  appertaining  or  reputed  to  apperi^n  In  tlic  land,  or  any  put 
thereof,  or  at  the  time  of  cunviijance  demised,  occnpicd,  or  enjoyed  with, 
or  reputerl  or  known  as  part  or  parcel  of  or  appurtenant  to  the  land  or 
any  part  tlit-reof. 

(2)  A  ooDvejance  of  land,  having  lioii!>eH  or  other  buildings  thereon, 
"  shall  be  deemed  to  include  and  dliall  by  virtue  of  this  Act  operate  to 

convey,  with  the  land,  hou-icM,  or  other  buildings,  all  outhouses,  erections, 
fixtures,  cellnm,  areas,  courts,  courtrnrds,cLstems,seweis,  gutters,  dt^ns, 
ways,  p,T*Kftges.  lights,  watercourses,  liberties,  privileges,  easemenijs 
rights,  and  advantages  whotxocver,  appertaining  or  reputed  to  appertain 
to  the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any 
part  thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  us  p»rt  or  parcel  of  or  appurtenant  to,  the 
land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof. 

(3)  A  conveyance  of  a  manor  slinll  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  manor,  all  piwtaras,  feed- 
ings, wnctcs.  warrens,  commons,  mines,  minerals,  quarries,  furies,  lrr<^. 
woi«Is,i[  III  ierwoinls,  coppices,  and  Ihegroandaiid  soil  thereof,  fishings,  fish- 
eries, fowlings, courts  leet,  courts  baron,  and  other  courts,  view  ot  frank- 
pledge and  ail  that  to  view  of  frankpledge  doth  belong,  mills,  mulcturer. 
cusIouiH,  trills,  duties,  reliefs,  lieriots,  GnoH,  sums  of  money,  amerciaments, 
waifs,  estmys,  chief-rents,  quit-rents,  reiitscliai^,  rents  seek,  rents  of 
axaw,  fee  farm  rents,  services,  royalties,  jurisdictions,  franchisei,  liberties, 
privil^^s,  e.isemetits.  profits,  atlvantagi;><,  rights,  emolument!!,  and 
horodilaments  whatsoever,  lo  the  manor  aiipcrtaining  or  reputed  lo 
appertain,  or  at  the  time  of  conveyance  clcmiaed,  occupied,  or  enjoyed 
with  the  same,  or  reputed  or  known  an  part,  parcel,  or  member  thereof. 

(4)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  conveyance,  and  shall  have  effect  subject  to  the 
terms  of  the  conveyance  and  to  the  provisiojis  therein  contained. 

(5)  This  section  shall  not  be  construed  as  giving  to  any  person  a 
lietter  title  to  any  property,  right,  or  thing  in  this  section  mentioned 
tluin  the  title  which  the  conveyance  gives  to  lilm  to  the  land  or  manor 
expressed  to  be  conveyed,  or  as  conveying  to  him  any  property,  right, 
or  thing  in  this  section  mantioned,  turtlier  or  otherwise  than  as  the 
some  could  have  been  conveyed  to  him  by  the  conveying  parties. 

(fi)  This  section  appliea  only  to  conveyances  maiie  after  the  com- 
mencement of  this  Act. 

CorenaidtfoT  THU. 

7.— (1)  In  a  conveyance  there  shall,  in  the  several  cH»es  in  this  section 
mentioned,  be  deemed  to  be  inclnded.  and  there  shall  in  those  several 
cases,  by  virtue  of  this  Act,  be  implied,  a  covenant  to  the  effect  in  tbL> 
section  stated,  by  the  person  or  by  each  person  who  conveys,  as  far  ss 
regards  the  subject-matter  or  share  of  sabject-matl«r  eicprisBsed  to  be 
conveyed  by  him,  with  the  person,  if  one,  to  whom  the  conveysooe  Is 
made,  or  with  the  persons  jointly,  if  more  than  one,  lo  whom  the 
conveyance  is  made  as  joint  tenants,  or  with  each  of  ths  persons,  if 
more  than  one,  to  whom  the  conveyance  is  made  as  tenants  in  cominan, 
that  is  to  say  : 

(A.)  In  a  conveyance  tor  valuable  consideration,  other  thaa  a  mortgage, 
the  following  covenant  by  a  person  who  conveys  and  is  expressed  to 
convey  as  iMneBclal  owner  (namely)  : 

That,  notwithstanding  anything  by  the  person  who  so  convey,  or  any 
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:e  for  M*4SViCT. 
IT  knowingly  snffered,  tin;       "•  "■ 
person  who  so  couvtjjs,  hnji,  with  the  concoirence  o£  every  other  h.i»«  aho 
pemon,  if  any,  convoyiuf;  by  biM  dircutioD.  full  power  to  convey  thu      orniB 
subject' matMr  eiprexsed  to  bu  convcved,  subject  aa,  if  so  expresHe'l,      Tium- 
and  in  the  manner  iu  which,  it  is  eipresneil  to  be  conveyed,  and     icnoiw. 
that,  notwithstanding  anything  a»  atorenaid.  that  sabiect- matter     -Z!II_j, 
shall  remain  to,  anil  bo  quietly  entered  npon.  received  and  held,     a^^bIi 
occapied,  enjoyed,  and  taken,  by  the  person  to  whom  the  conveyance  q^,^ 
is  expressed  to  be  made,  and  any  person  deriving  title  onder  him,  U^ujuaiit. 
and  the  l>eaeGt  thereof  nhall  l>e  received  and  taken  accordingly, 
withont  any  lawlnl  interruption  or  distnrbance  by  the  person  who 
so  conveya  or  any  person  conveying  by   bis  direction,  or  right- 
foUy  dimming  or  to  claim  by,  throogh,  under,  or  in  trust  for  the 
person  who  so  conveys,  or  any  person  conveying  by  his  direction,  or 
by,  through,  or  under  any  one  not  being  a  person  claiming  in  respect 
of  an  estate  or  inteie.it  unhject  whereto  the  conveyance  is  expressly 
made,  throogh  whom  the  person  who  so  conveys  derives  title,  other- 
wise than  by  purchase  for  value;  and  that,  fmed  and discbajgud  FrHduiu 
from,  or  otherwise   by   the   person   who    so   couveyB    sufficiently  JJ™  in™™- 
indemnifled  against,  all  such  eslatea,  incurobranoea,  claims,  and  '^'™^- 
demands  other  than   thone   subject   to  which  the  conveyance  is 
expressly  made,  as  either  before  or  aft«r  the  date  of  the  conveyance 
have  been  or  sliall  lie  made,  occasioned,  or  suffered  by  that  person 
or  by  any  person  conveying  by  his  direction,  or  by  any  person  right- 
fully claiming  by,  through,  under,  or  in  trust  for  the  person  who  so 
conveys,  or  by,   throngb,  or  nnder  any  person  conveying  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the  person 
who  so  conveys  derives  title,  otherwise  than  by  purchase  for  vjlue ; 
and  further,  that  the  person  who  so  conveys,  and  any  person^convey'  Putther 
ing  by  his  direction,  and  every  other  person  having  or  rightfully  '™''*'™* 
claiming  any  estate  or  interest  iu  the  subject-mattor  of  conveyance, 
other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  or  by.  throi^h,  or  nnder  any  person  conveying  by  his 
direction,  or  by,  thiuugh,  or  uniler  any  one  through  whom  the 
penran  who  so  conveys  derives  title,  otherwise  than  by  purchase  for 
value,  will,  from  time  to  time  and  at  all  times  after  the  date  of  the 
oonveyanco,  on  the  request  and  at  the  cost  of  any  person  to  whom 
the  conveyance  is  expressed  to  be  made,  or  of  any  peison  deriving 
title  tmder  him,  execute  and  do  all  such   lawful  assorances  and 
tilings  for  further  or  more  perfectly  assuring  the  snbject-matter 
of  the  conveyance  to  the  person  to  whom  the  conveyance  is  made, 
and  to  tboae  deriving  title  under  bim,  subject  as,  if  so  expressed, 
and  in  the  manner  in  which  the   conveyance  is  eipreued  to  be 
made,  as  by   him  or  them  or  any  of  them  shall  be  reasonably 

(in  which  covenant  a  purchasafor  vainc  shall  not  be  deemed  to  inolode 
a  conveyance  in  consideration  of  marriage) : 

<B.>  In  a  conveyance  of  leasehold  property  for  valuable  consideration,  on  txainj- 
other  than  a  mortgage,  the  following  further  covenant  by  a  person  who  J°?f,"{''*^ 
oonvuys  and  ia  expressed  to  convey  a»  beneficial  owner  (namely)  ;  J^^  ^ 

That,  notwithstanding  anything  by  the  person  who  bo  conveys,  or  any  bnietleiiU 
one  through  whom  he  derives  title  otherwise  than  by  purchase  for  ownor. 
value,  made.  done,  executed,  or  omitted,  or  knowingly  suffered,  the  validity  ut 
lease  or  grant  creating  the  term  or  estate  for  which  the  land  is  oon-  laua. 
veyed  is,  at  the  time  of  conveyance,  a  good,  valid,  and  effectual  lease 
or  giant  of  the  property  conveyed,  and  is  in  full  force,  uaforfeited, 
-     unsurrendered,  and  in  nowise  become  void  or  voidable,  and  that, 
notwithstanding  anyttuDg-as  aforosaid,  all  the  renti  reserved  by,  and 
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u&lsViLT.         all   the  covenants,  conditional,   and  agreemsDU  conlaioed  io,  tlie 

c-  II-  leme  or  gr.'uit.  and  on  the  pa!rt  of  the  leasee  or  giuaiec  and  tlic 

H«i.BK  •wn  pernona  deriving  title  under  him  to  be  paid,  observed,  and  performed, 

iiTMEB  have  buen  paid,  observed,  and  performed  np  to  tbe  time  of  coa- 

Tium-  ve<rance : 

*6-rioii«.  0n  which  covenant  a  purchase  for  value  shall  not  be  deemed  to  inclnde 
^      "       a  uonveyance  in  consideration  of  marriage)  : 

fvr'riilr'  (*'•)  ^°  ^  conveyance  by  way  of  mortgage,  the  following  oovenant  by 
On  luort-  '  *  person  who  conveys  and  is  expressed  to  convey  as  beneficial  owner 
gige  by         (namely) : 

bsnoSci^  That  the  person  who  so  conveys,  has.  with  the  concnmnoe  of  every 

o»iior.  other  person,  if  any,  conveying  by  his  direction,  full  power  to  convey 

Kighi  to  the  anbject-maner  expreased  to  be  conveyed  by  him,  sobject  as,  if  so 

ojuvuj.  expressed,  and  in  the  manner  in  which  it  is  expressed  to  lie  conveyed; 

Qiiiel  mijujf-  and  also  that,  if  default  is  made  in  payment  of  the  money  intended 

'"'"'•  Ui  be  secured  by  the  conveyance,  or  any  interest  thereon,  or  any  part 

of  that  money  or  ioterest.  contrary  to  any  provision  in  the  convey- 
ance, it  shall  be  lawful  for  the  peraoD  to  whom  tbe  conveyanoe  is 
expreNsad  to  be  made,  and  the  persons  deriving  title  under  him,  to 
enter  into  and  upon,  or  receive,  and  thenceforth  quietly  hold,  occap j, 
and  enjoy  or  take  and  have,  the  subject-matter  expressed  to  be  con- 
veyed, or  any  part  thereof,  without  any  lawful  interruption  or  dis. 
t  urbance  by  the  person  who  so  conveys,  or  any  person  conveying  by 
hifl  direction,  or  any  other  person  not  being  a  person  claiming  in 
respect  of  an  estate  or  interest  subject  whereto  the  conveyance  is 
Fnmtoiu  expressly  made  ;  and  that,  freed  and  dischai^d  from,  or  otherwise 

imni  iiLuiiiu-  ^^J  tjjg  person  who  so  conveys  aofficiently  indemnified  against,  all 

estates,  incumbrances,  claims,  and  demands  whatever,  other  than 
those  subjei^  whereto  the  oonveyaoce  is  expressly  made ;  and  further, 
Fintlmr  that  the  parson  who  so  conveys  and  every  person  conveying  by  his 

*winui«j.  direction,  and  overy  person  deriving  title  under  any  of  them,  and 

every  other  person  having  or  HghtfnUy  claiming  any  eetatc  or 
interest  in  the  subject-matter  of  oonveyaiice,  or  any  part  thereof, 
other  than  an  estato  or  interest  subject  whereto  the  conveyance  is 
expressly  made,  will  from  time  hi  time  and  at  all  times,  on  tbe 
request  of  any  person  to  whom  the  conveyance  is  expressed  to  be 
made,  or  of  any  person  deriving  title  under  him,  but,  as  long  as 
any  right  of  redemption  exists  under  the  conveyance,  at  the 
cost  of  the  person  bo  conveying,  or  of  tboaa  deriving  title  under 
him,  and  afterwards  at  the  cost  of  the  person  making  the  request, 
execute  and  do  all  such  lawful  assurances  and  things  for  furf-her  or 
more  perfectly  aitsuring  the  subject-matter  of  conveyance  and  every 
part  thereof  to  the  person  to  whom  the  conveyance  <s  made,  and  to 
those  deriving  title  under  him,  subject  as,  if  so  expresaed,  and  in  the 
manner  in  which  the  conveyance  is  expressed  to  be  made,  as  by  him 
or  them  or  any  of  them  shall  be  reasonably  required ; 
Oumortgigg  (D.)  In  a  conveyance  by  way  of  mortgage  of  leasehold  ptopetty,  tbe 
h'  M*^  following  further  covenant  by  a  person  who  oanveys  and  is  expressed  to 
SuScii      convey  as  beneficial  owner  (namely) : 

omuir.  That  the  leara  or  grant  creating  the  term  or  estate  for  which  the  land 

Validlt;  of  's  tield  is,  at  the  time  of  conveyanoe,  a  good,  valid,  and  elTectnal 

Ittue.  lease  or  grant  of  the  land  conveyed  and  is  in  full  force,  unforfeitad, 

and  OQBQrTendersd  and  in  nowise  become  void  or  voidable,  and  that 

all  the  rents  reserved  by,  and  all  the  covenants,  conditions,  and 

agreements  oontained  in,  the  lease  or  grant,  and  on  the  part  of  the 

lessee  or  grantee  and  the  persons  deriving  title  under  him  to  be  paid. 

obeerved,  and  performed,  have  been  paid,  obaerved,  and  performed 

pHjuHutof  up  to  the  time  of  couveyanca;  and  also  that  the  person  so  con- 

'"^UM  ^Jlng.  or  tbe  petsons  deriving  title  under  Mm.  will  at  all  times 

■tiiu,         ^  ^^^  **  '^T  money  remains  on  the  security  of  the  oonvjyaioe 
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pay,  observe,  aud   perfonn,  or  causa  to  be   paid,  observed,  and  <*  * 
performml  nil  the  rsnto  reserved  b;,  and  ttU  thu  coveniuitii,  cod-       *-' 
dilioun.  ami  agreuments  ooutaiaed  in.  the  lease  or  grant,  aod  od  "TT 
the  part  of  the  lessee  or  grantee  and  the  pemonit  deriving  title  nndei     *„ 
him  to  be  paid,  observed,  and  performed,  and  vriU  keep  the  person      Ti 
to  whom  the  coDvejauce  is  made.aiidtbosederiviiig  title  under  him,     '" 
indemuificd  agnJUDt  all  actions,  proceedings.  coHts,  charges,  damages,       ~ 
claims  aud  dumaml:),  if  any,  to  be  iiiourred  or  sustained  by  him  or    y" 
them  by  reason  of  the  uon-paymont   of  such   rent  or  the  non- 
ot»ervance  <ir  non-peirformauce  of  such  coveuaols,  conditions,  and 
i^reeniuata.  or  any  of  them  : 
(B.)  In  a  conveyance  by  way  of  aetllomuiit,  the  following  covenant  by  ou  • 
a  iHsrxoii  who  conveys  and  is  expressed  to  convey  ao  settlor  (namely)  :       nsn 
Tli»t  the  penton  so  conveying,  and  evury  person  deriving  title  under  For  i 
him  liy  deed  or  act  or  operation  of  law  in  his  lifetime  sobsequeiit  to  »•«] 
that  conveyance,  or  by  testamentary  disposition  or  devolnlion  in  law,  ""'" 
on  his  death,  will,  from  time  lo  time,  and  at  all  times,  after  the  dale 
of  that  conveyance,  at  the  request  and  cost  of  any  ptii^on  deriving 
title  thereunder,  execute  and  do  all  snch  lawful  assnranccs  and 
things  tor  further  or  more  perfectly  assuring  the  Tubject-matter  of 
the  conveyance  to  the  pisrsotis  lo  whom  the  conveyance  is  made  and 
those  deriving  title  under  them,  subject  as,  if  so  espresfied,  and  in 
the  oumner  in  whioh  the  conveyance  is  expressed  to  be  made,  as  by 
them  or  any  of  them  shall  be  reasonably  required : 
(F.)  In  any  conveyance,  the  following  covenant  by  every  person  who  ()ii  ( 
conveys -ind  isexpresBedt*)Convuy  as  trustceor  mortgagee,  or  as  personal  """ 
representative  of  a  deceased  petBon,  or  as  comioittee  of  a  lunatic  so  found  '^"J 
by  inquisition,  or  under  an  order  of  the  Court,  which  covenant  shall  bu 
deemed  U>  extend  to  every  such  person's  own  acts  only  (namely) : 

That  the  person  so  conveying  has  not  executed  or  done,  or  knowingly  Agni 
suflured,  or  bean  party  or  privy  to,  any  deed  or  thing,  whereby  or  by  =u"i 
means  whereof  the  subject-n^ler  of  the  conveyance,  or  any  part 
thereof,  Ls  or  may  be  impeached,  charged,  aflected,  or  incnmbered 
in  title,  estate,  or  otherwise,  or  whereby  or  by  means  whereof  tlio 
person  who  so  conveys  is  in  anywise  hindered  from  conveying  the 
subject-matter  of  the  conveyance,  or  any  part  thereof,  in  tbe  manner 
in  which  it  is  expressed  to  be  conveyed. 

(2)  Where  in  a  conveyance  it  is  expre»aed  that  by  direction  of  a  [>ursou 
expressed  to  direct  as  beneficial  owner  another  person  conveys,  then, 
within  this  section,  the  person  giving  tbe  direction,  whether  be  conveys 
and  is  expressed  to  convey  us  beneficial  owner  or  not,  shall  be  deemed  (o 
convey  and  to  be  expressed  to  convey  us  beneficial  owner  the  snbjeot- 
matCer  so  conveyed  by  his  direction ;  and  a  covenant  on  his  part  shall 
be  implied  accordingly. 

(3)  Where  a  vrite  conveys  and  is  eipreesed  to  convey  as  beneficial 
owner,  and  the  husband  also  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  then,  within  this  section,  the  wife  shall  be  deemed  to 
convey  aud  to  be  expressed  to  convey  by  direction  of  the  husband,  as 
beneficial  owner ;  and,  in  addition  to  tbe  covenant  implied  on  tlie  part 
of  the  wife,  there  shall  also  be  implied,  first,  a  covenant  on  the  pari  of 
the  husband  as  the  person  giving  that  direction,  and  secondly,  a  covenant 
on  the  part  of  the  hosband  in  the  same  terms  as  the  covenant  implied  on 
the  part  ii(  the  wife, 

(4)  Where  in  a  conveyance  a  person  conveying  is  not  expressed  lo 
convey  as  beneficial  owner,  or  at  settlor,  or  as  troslee,  or  as  laortgagee, 
or  as  peisoual  representative  of  a  deceased  person,  or  as  committee  of  a 
laoatio  M  Coond  by  inqnUitioD.  or  under  an  order  of  the  Court,  or  by 
diieetion  of  a  person  ea  beneficial  owner,  no  covenant  on  the  part  of  the 
person  conveying  shall  be,  by  virtue  of  this  section,  implied  in  the  oon- 
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bti  Vii:t  (5)  Iq  this  section  a  conveyance  inclndea  a  deed  confening  Uie  right 
*■"•  •"•  to  admittance  to  copyhold  or  CQatomary  land,  bnt  does  not  include  a 
ALEK  ANB  'l"!"'-"'*  '•J'  "^J  of  leaMO  Bt  &  TOOt,  Or  acj  customary  assumiioe,  other  than 
(irnKa  adoud,  conferring  the  right  to  admittance  tocopjhold  orcnutomary  land. 
Thanh-  (6)  The  benefit  of  a  covcitant  implied  aa  aforesaid  shall  be  aanezed 

mioN8.     ^Q^  incident  to.  and  nhall  go  with,  the  estate  or  interest  of  the  implied 
oiiflinni.    co^Hnanteo,  and  shall  be  capable  of  being  enforced  by  every  peraoo  io 
far  TMi.     '"Iioio  that  eatate  or  latereHt  is.  for  the  wbole  or  any  port  thereof,  from 
time  to  time  vested, 

(7)  A  covenant  implied  aa  aforesaid  may  be  varied  or  eztanded  by 
deed.  and.  as  so  varied  or  extended,  shall,  as  far  as  ma;  be.  opeiste  io 
the  like  manner,  and  with  all  ttia  like  incidents,  effects,  and  con- 
seqnences,  as  lE  such  vBlriatioDs  or  extensions  were  directed  in  this  aectian 

(t<)  This   section   applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act. 
p'.', 'l^  "''  Ale<'CT(tii>n  of  PurcJuue  Dcfd. 

DmU.  8'  -(!}  On  a  iiale,  the  purchaser  shall  not  be  entitled  to  lequire  thai 

isliMuf      the  conveyance  to  him  be  executed  in  his  presence,  or  in  that  of  his 
iruiianru  solicitor,  aa  such;  but  shall  be  entitled  to  have,  at  bis  own  ooet,  tbe 
oiecuUon.  execution  of  the  convuyance  attested  by  some  person  appointed  by  him, 
who  may.  if  he  thinks  fit,  be  his  solicitor. 

(i!)  This  section  applies  only  to  sales  made  after  the  commencement 
of  this  Act. 
'rodHfi;™  Productum  and  Safe  Cfiutodg  t^  lUle  DredM, 

vaXaof  i'*~(')  ^Vben:  a  person  retains  possession  of  docnments,  and  gives  to 
•uir  ii,ft,.  another  an  acknowledgment  in  writing  of  the  right  of  that  other  to 
^now-  pniduction  of  those  docaments,  and  to  delivery  of  copies  thereof  (in 
Jgniaitof  this  section  called  an  acknowledftment).  that  acknowledgment  shall 
J"  ^.        have  efltect  aa  in  tliia  saotion  provided. 

id  uini™'  (^)  -^^  acknowledgment  nhall  bind  the  documents  to  which  it  relates 
king  tot  in  the  possession  or  under  the  control  of  the  person  who  retains  them, 
fscuiudy  and  in  the  possession  or  under  the  control  of  every  other  person 
on™  having    possession   or  control   thereof  from  time   to   time,   but   sliall 

bind  each  individual  possessor  or  persons  as  long  only  as  he  has  posses- 
sion or  control  thereof ;  and  every  per»«n  so  having  possession  or  control 
from  time  to  time  sliali  be  bound  specifically  to  perform  the  obligation 
Imposed  ander  this  section  by  an  acknuwledgmeot,  noless  prevented 
from  so  doing  by  fire  or  other  inevitable  accident. 

(3)  The  obligations  imposed  ander  this  section  by  an  aclmonledg- 
ment  are  to  be  performed  from  time  to  time  at  the  reqnest  in  writj^ 
of  the  peiBOD  to  whom  an  acknowledgment  i»  given,  or  of  any  person, 
not  being  a  lessee  at  a  rent,  having  or  claiming  any  estate,  interest,  or 
right  through  or  under  that  peison,  or  otherwise  beooming  throng  or 
under  that  person  interested  in  or  affected  by  the  terma  of  any  document 
to  which  the  acknowledgment  relates. 

(i)  The  obligations  imposed  under  this  section  by  ackoowledgment 

(i)  An  obligation  to  produce  the  documents  or  any  of  them  at  all 
reasonable  timesfor  the  porposeof  inspection,  and  of  compaiisoD 
with  abstiaots  or  copies  thereof,  by  the  person  entitled  to  reqwsl 
production  or  by  any  one  by  him  authoriied  in  writing  ;  and 

(ii.)  An  obligation  to  produce  the  docomenta  or  any  of  them  at  my 
trial,  hearing,  or  examination  in  any  Court,  or  in  the  execation  of 
any  commission,  or  elsewhere  in  the  United  Kingdom,  on  any 
occasion  on  which  prodnction  may  properly  be  reqnited,  fcH  piov- 
log  or  anpporting  the  title  or  claim  of  the  petBcm  entitled  (o 
request  production,  or  (or  any  other  purpose  r^tlve  to  HaU  titla 
or  claim;  and 
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(HL)  An  obligation  to  deliver  to  the  person  entitled  to  request  the  ****bVict. 

Bame  tme  copies  or  extracts,  attested  or  nnattest«d,  of  or  tcom  the  "' 

doonmente  or  any  of  them.  Balib  sbd 

(6)  All  oonta  and  oipeDses  of  or  incidental  totiie  specific  performance  otbib 

of  anj  obligation  imposed  ander  this  section  by  an  acknowledgment  Tbans- 

sball  be  paid  b;  the  person  requesting  performance.  actidhs. 

(6)  An  acknowledgment  ahkil  not  confer  any  right  to  damages  for  pJIIiri-, 
loes  or  destmction  of,  or  iD}iii7  to,  the  docnmeats  to  which  it  relates,  ami  &tft 
ttom  whatever  cause  arising.  Catudg  a/ 

(7)  Any  person  claiming  to  be  entitled  to  the  benefit  of  an  acknow-  Tiae  flo-di. 
ledgment  may  apply  to  the  CoQrt  for  an  order  directing  the  prodnction 

of  the  documents  to  which  it  relates,  or  any  of  them,  or  tlie  delivery  of 
oopies  of  or  extracts  from  those  documents  or  any  of  then)  to  him,  or 
some  perHOD  on  his  behalf ;  and  the  Court  may,  if  it  thinks  fit,  order 
production,  or  production  and  delivery,  accordingly,  and  may  give  direc- 
tions respecting  the  time,  place,  terms,  and  mode  of  prodaction  or 
delivery,  and  may  make  Hnch  order  as  it  thinks  fit  reapecUog  the  costs 
of  the  application,  or  any  other  matter  connected  with  the  application. 
.  (8)  Anacknowledgment  shallby  viitneof  this  ActsatisfyanyliAbilityto  * 

it  tor  production  ajid  delivery  of  copies  of  or  extracts  from 


(9)  Wliere  a  person  retains  possession  of  documents  and  gives  to 
another  an  undertaking  in  writing  for  safe  custody  thereof,  that  under- 
taking shall  impose  on  the  person  giving  it,  and  on  every  person  having 
posseasion  or  control  of  the  docnmcots  from  time  to  time,  but  on  each 
individual  possessor  or  person  as  long  only  as  he  has  possession  or  con- 
trol thereof,  an  obligation  to  keep  the  documents  saf c^  whole,  uncancelled, 
and  ondefaced,  unless  pnjvented  from  so  doing  by  Ore  or  other  inevitable 
accident, 

(10)  Any  person  claiming  to  be  entitled  to  the  lienefit  of  sucb  an 
undertaking  may  apply  Co  the  Court  to  assess  damages  tor  any  loss, 
destruction  of.  or  injury  to  the  documentB  or  any  of  tbein,  and  the  Court 
may,  if  it  thinks  fit,  direct  an  inquiry  respecting  the  amount  of  damages, 
and  order  payment  thereof  by  the  parson  liable,  and  may  make  such 
order  Hs  it  thiulu  fit  respecting  the  oasts  of  the  application,  or  any  other 
matter  connected  with  the  application. 

(11)  An  undertaking  for  safe  custody  of  documents  shall  by  virtue  of 
tbia  Act  satisfy  any  liability  to  give  a  covenant  for  safe  custody  of  docu- 

(12)  The  rights  oonfened  by  an  acknowledgment  or  an  undertaking 
under  this  section  shall  be  in  addition  to  all  such  other  rights  relative  to 
the  prodnction,  or  Inspection,  or  the  obtaining  of  copies  <»  documents  as 
are  Dot,  by  virtue  of  Uiis  Act,  Batisfied  by  the  giving  of  the  acknowledg- 
ment or  undertaking,  and  shall  have  effect  subject  to  the  terms  of  the 
acknowledgment  or  undertaking,  and  to  any  provisions  therein  contained. 

(13)  This  section  applies  otSj  if  and  as  far  as  a  contrary  iutoDtion  is 
not  expressed  in  the  acknowledgment  or  undertaking. 

(14)  This  seotion  applies  only  to  an  acknowledgment  or  undertaking 
given,  or  a  liability  respecting  docnmenla  inourred,  after  the  commence- 
ment of  this  Act. 

111.— Leases.  '•■""■ 

10. — (1)  Rent  reserved  by  a  lease,  and  the  benefit  of  every  covenant  Rsnt  lod 
or  provision  therein  contained,  having  reference  to  the  Babjeot-matter  [|™''°* 
thereof,  and  on  the  lessee's  part  to  be  observed  or  perFormed,  and  evei^  oDrnumia 
condition  of  re-entry  and  other  condition  therein  contained,  shall  be  to  mn  with 
annexed  and  incident  to  and  shall  go  with  the  reversionary  estate  in  the  rnrnfmi. 
land,  or  In  any  part  thereof,  immediately  expectant  on  the  term  granted 
by  the  lease,  notwithstanding  seveiHOCe  of  that  reversionary  estate,  and 
shall  be   capable  of  buii^  leoovered,  received,  enforced,   ar.d  taken 
VOL.  IL  T  T 
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of  the  land  1< 

(i)  This  section  applies  only  to  leatea  made  after  the  o 
o{  this  Act. 

11. — (1)  The  oblif^tion  of  a  cnvemuit  ent«ied  into  bj  a  lesnor  with 
rpferenoe  (o  the  suhject-mntt«r  of  the  lease  shall,  if  and  as  far  as  the 

I  lessor  has  power  to  bind  the  reversiononf  estate  immcdialelv  expectant 
oti  the  term  grauted  by  the  lea-ic,  be  annexed  and  incident  to  and  shall  fo 
with  that  reversionary  estate,  or  the  several  parts  thereof,  notwithstaud. 
iug  severance  of  that  revernotuiry  estate,  aiid  may  be  taken  advanUge 
of  and  enforced  by  the  person  in  whom  the  term  ia  from  time  lo  time 
Tested  by  conveyance,  devolation  in  law.  or  otherwise  ;  and,  if  and  as  {mi 
as  the  lessor  has  power  to  bind  the  pemnn  from  time  to  time  entitled  to 
that  reversionary  estate,  the  obligation  aforesaid  may  be  tnken  advan- 
tage of  and  enforced  against  any  person  so  entitled. 

(2)  This  section  applies  only  lo  leases  made  after  the  commencemeat 
of  this  Act. 

„.  la,  -{!)  Notwithstanding  the  SB veranoe  hy  conveyance,  snrrender,or 
otherwise,  of  the  reversionary  estate  in  any  land  comprised  in  a  lease, 
and  notwithstanding  the  avoidance  or  cesser  in  any  other  manmr  of 
the  term  granted  by  a  loaae  as  to  part  only  of  the  land  oomnised 
therein,  every  condition  or  right  of  re-entry,  Mid  every  other  oonditioik. 
coDtaJDod  in  tlie  lease,  shall  be  apportioned,  and  shall  remain  annexed  to 
the  severed  parts  of  the  reverBionary  estate  aa  severed,  and  shall  be  in 
force  with  respect  lo  the  term  whereon  each  severed  part  is  roversioauy, 
or  the  lerm  in  any  land  which  has  not  been  snrreiidered.  or  as  to  which 
the  term  has  not  been  avoided  or  has  nut  otherwise  ceased,  in  like  maoner 
aa  if  the  land  comprised  in  each  severed  part,  or  the  land  as  to  which 
the  term  remain*  subsisting,  as  the  case  may  be,  had  aloue  originally 
been  comprised  in  the  lease. 

(2)  This  section  applies  only  to  leases  made  after  the  oommencement 
of  this  Act. 

13.  .-(1)  On  a  contract  to  ^nt  a  lease  for  a  term  of  yeajs  t 


raiulrad.  (2)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  is 

not  expressed  in  the  contract,  and  shall  have  eSect  subject  to  the  terns 
of  the  contract  and  to  the  provisions  therein  contained. 

(3)  This  section  applies  only  to  contracts  made  after  tba  commence- 

Fbrffiture. 
FarfiUim.  ■" 

RaitrMhnu       14< — (1)  A  right  of  reentry  or  forfeiture  under  any  proviso  or  stipo- 
un  •nd  niitf  lation  in  a  lease,  for  a  breach  of  any  oovenant  or  condition  in  the  lew, 
S|^"         shall  not  be  enforoeahte,  by  action  or  otherwise,  nnless  and  ontil  the 
^  l,u^        lesmr  serves  on  the  lessee  a  notice   specifying  the  portioulor  breach 
complained  ot  and,  if  the  breach  is  oapable  of  remedy,  requiring  the  lessee 
to  remedy  the  breach,  and,  in  any  case,  requiring  the  lessee  to  mobeoom- 
pensatiou  in  money  for  the  breach,  and  the  lessee  fails,  within  a  reason- 
able time  thereafter,  to  remedy  the  breach,  if  it  is  capable  of  remedy, 
and  to  make  reasonable  compensation  in  money,  to  the  satiebction  of 
the  lessor,  for  the  breach, 

(2)  Where  a  leesor  is  proceeding,  by  action  or  otherwise,  to  enton* 
■DCb  a  right  of  re-entry  or  forfeiture,  the  lessee  may,  in  the  lessor's 
aotion.  If  any,  or  in  any  action  brought  by  himself,  apply  to  the  Court  for 
reli^  \  and  the  Conrt  may  grant  or  refuse  relief,  as  the  Court,  having 
i^[ard  U>  the  proceedings  and  oonduot  of  the  parties  under  the  f  oi^oicg 
pro  visions  ol  thl*  section,  and  to  all  tha  other  oironmstanoM,  thinks  flt  I  ood 
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of  relief  maj  giaat  it  on  tmoh  tcrma,  if  an;,  as  to  oosts,  expeiweB,  *t^*i  Vict. 
se,  oompensfttion,  penalty,  or  otherwise,  inclnding  the  granting  of       ''■**- 
uu  lujiinction  to  restrain  any  like  breach  in  the  futare,  as  the  Coart,  in      ,,„.^ 

the  ciroomstftnoes  of  each  case,  thinks  Qt.  

(3)  For  the  purposes  of  this  secliou  a,  lease  ioclndes  an  origiool  or  rerfiitvTt. 
lierivatiTB  undsr-lease.  also  a  grant  at  a  tee  farm  rent,  or  secnriDg;  a  rent 
by  condition ;  and  a  leasee  incladefl  an  origioai  or  derivative  nnder-lessee, 
and  the  heiiB,  executors,  adminiii(raton<.  and  assigns  of  a  lessee,  also  a 
grantee  nnder  snoh  a  grant  as  aforesaid,  his  heirs  and  assigns;  and  a  lessor 
inclndes  an  origisiBl  or  derivative  nnder.leasor,  and  the  heirs,  ezeoutors, 
admiolstratorB,  and  assigns  of  a  lessor,  also  a  grantor  as  aforesaid,  and  hilt 
heira  and  assigns. 

(1)  This  section  applies  althoagh  the  proTigo  or  stipulation  nnder  which 
the  right  of  re-eotry  or  forfeiture  aocrues  is  inserted  in  the  lease  In 
pniBOanoe  of  the  directions  of  any  Act  of  Parliament. 

(G)  For  the  purposes  of  this  section  a  lease  limited  to  continue  as  loi^ 
only  as  the  lessee  abstains  from  oommitting  a  breach  of  covenant  shall  be 
and  take  effect  as  a  lease  to  continue  for  an;  longer  term  for  which  it 
Qouid  subsist,  but  determinable  by  a  proviso  for  re-entry  on  such  a 

(6)  This  section  does  not  extend  — 

(i.)  To  a  covenant  or  condition  against  the  assigning,  underletting, 
parting  with  the  possession,  or  disposing  of  the  land  leased;  or  to 
a  condition  for  forfeiture  on  the  Iwnkniptcy  of  the  lessee,  or  on 
the  takinff  in  execution  of  the  lessee's  interest ;  or 

(il.)  In  oase  of  a  piining  lease,  to  a  covenant  or  condition  for  allowing 
the  lessor  lo  have  acoess  to  or  inspect  books,  acconnts,  records. 
weighing  machines  or  other  things,  or  to  enter  or  inspect  the 
mine  or  the  workings  thereof. 

(7)  The  enactmeutsdescribedinFart  I.  of  the  Second  Schedule  to  this 
Act  are  hereby  repealed. 

(8)  This  section  shall  not  afiect  the  law  relating  to  re-entry  or  for- 
feitnre  or  relief  in  oase  of  non-payment  of  rent. 

(9)  This  section  applies  to  leases  made  either  before  or  after  tbe 
oommenoemsnt  of  this  Act,  and  shall  have  effect  notwithstanding  any 
stipulation  to  the  contrary. 

rV.— MOETQAOBB.  MOBTOAOB. 

16. — (1)  Where  a  mortgagor  is  entitled  to  redeem,  he  shall,  by  virtue  obligntioi. 
of  this  Act,  have  power  to  require  the  mortgagee,  instead  of  re-oonveying,  on  nmrii 
and  on  the  terms  on  which  he  would  be  bound  tore-convey,  to  assign  the  gj^^ 
mortgage  debt  and  oonvey  tbe  mortgaged  property  to  auy  third  person,  iiuuid  at 
as  tbe  mortgagor  directs ;  and  the  mortgagee  shall,  by  virtue  of  this  Act,  n-oonvey- 
be  bound  to  assign  and  oonve;  aooordii^ly.  ''V- 

(2)  This  section  does  not  apply  in  the  case  of  a  mortgagee  being  or 
lutTiDg  been  Id  poesessioD. 

(8)  This  section  applies  to  mortgages  made  either  before  or  after  the 
commencement  of  this  Act,  and  shfJl  have  effect  ootwitbstanding  any 
stipniation  to  the  contrary. 

16. — (1)  A  mortgagor,  as  long  as  his  right  to  redeem  subsists,  shall,  PoBtctor 
by  virtue  of  this  Act.l)e  entitled  from  time  to  time,  at  reasonable  times,  ^'^^^ 
on  his  request,  and  at  his  own  cost,  and  on  paymeut  of  the  mortgagee's  mia  OeSt, 
costs  and  expenses  in  this  behalf,  to  inspect  and  make  oopies  or  alntracts 
of  or  extraots  from  the  dooomente  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee. 

(2)  This  section  appUes  only  to  mortgages  nukde  after  the  oomraenoe- 
ment  of  this  Act,  and  sliall  have  effect  notwithstanding  any  stipniation 
to  the  contrary. 

17.— (1)  A  mortgagor  seeking  to  redeem  any  one  mortgage,  shall,  by  Rstrtctlon 
virtue  of  this  Act,  be  entitled  to  do  so,  without  paying  any  money  dm  «>  ™n»ii- 
TT  2 
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t.  under  007  separate  mortgage  made  b;  biip,  or  by  anj  person  thmogfa 
whom  he  ctaW,  on  property  other  than  that  comprised  iii  tbe  mortgage 
"  which  he  Beeks  to  r^eem. 

(2)  This  HectioD  applies  only  if  and  aa  tax  as  a  oootrary  intentiiHi  is 
not  expressed  in  tbe  mortgage  deeds  or  ooe  of  them. 

(3)  This  section  applies  only  where  the  mortgages  or  one  of  them  are 
or  is  made  after  the  commencement  of  this  Act. 


18.— -(1)  A  mortgagor  of  land  while  in  possession  shall,  as  against 
every  incnmbrancer,  have,  by  virtne  of  this  Act,  power  to  make  from  time 
to  time  an;  saoh  lease  of  the  mortgaged  land,  or  any  part  thereof,  as  is  in 
Id  this  section  described  and  aothoriied. 

(2)  A  mortRagou  uf  land  while  in  pOHseMion  shall,  as  against  all  prior 
incumbrancers,  if  anv.  and  as  against  tbe  mortgagor,  have,  by  virtne  of 
this  Act.  power  to  make  from  time  to  time  Siny  sa^  lease  as  afoiesaid. 

(3)  The  leases  which  this  section  authorizes  are — 

(i.)  An  agricaltnral  or  occupation  lease  for  any  term  not  exceeding 

twenty-one  years ;  and 
(il)  A  building  lease  for  any  term  not  exoeeding  ninety-nine  years. 

(4)  Every  person  "inVing  a  lease  under  this  section  may  execute  and 
do  all  assurances  and  things  necessary  or  proper  in  that  behalf. 

(ri)  Every  sach  lease  shall  be  made  lo  take  effect  in  possession  not 
later  than  twelve  months  after  its  date. 

(6)  Every  such  lease  shall  reserve  the  best  rent  that  can  reaaooablj 
be  obtained,  regard  being  had  to  the  circumstances  of  the  case,  but  with- 
out any  fine  being  taken. 

(7)  Every  Boch  lease  sliall  contain  a  covenant  by  the  lessee  for  pay- 
ment of  tiie  rent,  and  a  condition  of  re-entry  on  the  rent  not  being  paid 
within  a  time  therein  speciQed  not  exceeding  thirty  days. 

(6)  A  counteipart  of  every  each  lease  shall  be  executed  by  the  lessee 
and  delivered  to  the  lessor,  of  wbich  eiecatioD  and  delivery  the  execution 
of  the  lease  by  the  lessor  shall,  in  favour  of  the  lessee  aiid  all  persons 
deriving  title  under  bim,  be  snfficient  evidence. 

(9)  Every  such  building  lease  shall  be  made  in  consideration  of  tbe 
lessee,  or  some  person  by  whose  direction  the  lease  is  granted,  having 
erected,  or  agreeing  to  erect  within  not  more  than  Sve  years  from  tbe 
date  of  the  lease,  Buildings,  new  or  additional,  or  having  improved  or 
repaired  bnildings,  or  HRroeing  to  improve  or  repair  buildings  within  that 
time,  or  having  executed,  or  agreeing  to  execute,  within  that  time,  on  the 
land  leased,  an  improvement  for  or  in  connection  with  building  purpoMa. 

(10)  In  any  sach  bnilding  lease  a  peppercorn  rent,  or  a  nominal  or 
other  rent  less  than  the  rent  ultimately  payable,  may  be  made  payable 
for  the  first  five  years,  or  an}'  less  part  of  the  term. 

(11)  In  case  of  a  lease  by  the  mortgagor,  he  shall,  within  one  month 
after  making  the  lease,  deliver  to  the  mortgagee,  or,  whet«  there  are 
more  than  one,  to  the  mortgagee  fii«t  in  priority,  a  connterpait  of  the 
lease  duly  executed  by  the  lessee ;  but  the  lessee  shall  not  be  concerned 
to  see  that  this  provision  is  complied  with. 

(12)  A  contract  to  make  or  accept  a  lease  under  this  section  may  be 
enforced  by  or  against  every  person  on  whom  the  lease  if  giaoted  vroold 
be  binding. 

(IS)  This  section  applies  only  if  and  as  far  as  a  contrary  intention  b 
not  expressed  by  the  mortgagor  and  mortgagee  in  the  mortgage  deed,  or 
othenvlse  in  writing,  and  shall  have  effect  subject  to  the  terms  of  tbe 
mortgi^  deed  or  of  any  sncb  writing  and  t«  tiie  provlsloiiE  therein 
contained. 

(14)  Nothing  in  this  Act  shall  prevent  the  mortgage  deed  from  re- 
serving to  or  conferring  on  the  mortgagor  or  the  mortgagee,  or  both,  any 
further  or  other  powers  of  leasing  or  tutTing  refereiwe  to  leasii^ ;  and 
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S117  further  or  other  powers  no  reserved  or  oonferred  shall  be  eierciseable,  **  *  li)  vu-t. 

as  for  att  may  be,  as  if  thej  were  conferred  by  this  Act,  and  with  all  the       "' 
like  incidents,  effects,  and  conseqaences,  aoless  a  oontiary  intention  is  mdstiuok. 
expressed  in  the  mortga^  deed.  

(15)  N'othing  in  this  Act  shall  be  oonstraed  to  enable  a  murtgagai  or      cocao, 
mort^gee  to  make  a  lease  for  any  longer  tenn  or  od  an;  other  con- 
ditions than  such  as  could  have  been  granted  or  imposed  by  the  mort- 
gl^r,  with  the  ooncmrenoB  of  all  the  incumbrancers,  if  this  Act  had 

not  been  passed. 

(16)  This  section  applies  only  ic  case  of  a  mortgage  made  afl«r  the 
commencement  of  this  Act ;  but  Che  provisions  theieof,  or  any  of  them, 
may,  by  agreement  in  writing  made  aRer  the  commencemeat  of  this  Act, 
between  mortgagor  and  mortgagee,  be  applied  Co  a  mortgage  made  before 
the  commencement  of  tliis  Act,  so,  nevertheless,  that  any  such  agreement 
shall  not  prejudicially  affect  any  right  or  interest  of  any  mortgageu  not 
joining  in  or  adopting  the  agreement. 

(17)  The  provisions  of  this  section  referring  to  a  lease  shall  be  con- 
strued to  extend  and  apply,  as  Ear  as  citccmstBUcea  admit,  to  any 
letting,  and  Co  ao  agreement,  whether  in  writing  or  not,  for  leasing  or 

letting.  **•■  '"5''* 

Sale;  Iiuwtmee;  Receiner;  Timber.  wivr: 

19.— (1)  A  mortffagee,  where  the*mortgage  is  made  by  deed,  shall,  by  pa,„„  i^ 
virtiie  of  this  Act,  have  the  following  powers,  to  the  like  extent  as  K  they  ddnit  u 
had  been  in  terms  conferred  by  the  mortgage  deed,  bnt  not  fnrther  "»»»•", 
(namely):  h.t«-tof 

(i.)  A  power,  when  the  mortgage  money  has  become  dne,  to  sell,  or  to 
concur  with  any  other  person  in  selling,  the  mortgaged  property, 
or  any  part  thereof,  either  subject  to  prior  chargea,  or  not,  aiid 
either  together  or  tn  lots,  by  pnblic  auction  or  by  private  contiBct, 
subject  to  snob  conditions  respecting  title,  or  evidence  of  title,  or 
other  matter,  as  he  (the  mortgagee)  thinks  fit,  with  power  to  vary 
any  contract  for  sale,  and  to  bay  in  at  an  anction,  or  to  rescind 
an;  contract  for  sale,  and  to  re-sell,  without  being  answerable  for 
any  Ices  occasioned  thereby ;  and 
(ii.)  A  power,  at  any  time  after  the  date  of  the  mortgage  deed,  to 
insare  and  keep  insured  agiunst  loss  or  damage  by  (ire  an;  baild- 
ing.  or  any  effects  or  property  of  an  insurable  nature,  whether 
affixed  to  the  freehold  or  cot,  being  or  forming  part  of  the  mort- 
gaged property,  and  the  premioms  paid  for  any  snch  insnrance 
shall  t>e  a  charge  00  the  mortgaged  property,  in  addition  to  the 
mortgage  money,  and  with  the  same  priority,  and  with  interest  at 
the  same  rate,  as  the  mortgage  money ;  and 
(iii.)  A  power,  when  the  mortgage  money  has  become  dne,  to  appoint 
a  receiver  of  the  income  of  the  mortgaged  property,  or  of  any  part 
thereof;  and 
(iv.)  A  power,  while  tbe  mortgagee  is  in  possession,  to  cut  and  sell 
timber  and  other  trees  ripe  for  cQtlli^,  and  not  planted  or  left 
standing  for  shelter  or  ornament,  or  to  contract  for  any  such 
cutting  and  sale,  to  be  completed  within  any  time  not  exceeding 
twelve  months  from  the  making  of  the  contract. 

(2)  The  provisions  of  this  Act  relating  to  the  foregoing  powers,  com* 
prised  either  in  this  section,  or  in  any  subsequent  section  rt^nlating  the 
exerdse  of  those  powers,  may  be  varied  or  extended  by  tbe  mortgage 
deed,  and .  as  so  varied  or  extended,  shall,  as  far  as  may  be,  operate  in 
the  like  manner  and  with  all  the  like  incidents,  effects,  ^d  consequences, 
as  if  such  variations  or  extensions  were  contained  in  this  Act. 

(3)  This  section  applies  only  It  and  as  far  as  a  contrary  intention  is 
not  expressed  in  the  mortgage  deed,  and  shall  have  effect  snbject  to  the 
terms  of  the  mortgage  deed  and  to  the  provisions  therein  contained. 
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44AtEVicT.      (4)  ThU  Heetion  applies  ool;  where  tbe  mortgage  dead  is  rmmtwrf 

n.  41,       aftur  the  commenoement  of  this  Act. 
u  _       iO.  A  morlgngee  shall  not  exerciM  tbe  power  of  sale  oonfeiied  b;  this 

Act  unlotiB  Bod  until — 

Suit;  timir-      (i')  Notice  reqatriug  payment  of  the  moitgage  mooej  has  been  aerml 
nivr ;  Kc.  oD  the  mortgagor  or  one  of  several  mortgagors,  and  default  bas 

9vi^  '""''"  ™"dB  in  payment  of  the  moitgage  money,  or  of  pan  tfaerefd, 

T>mBrr.  j^j,  ^^^^  moQthB  after  snoh  saryioe ;  or 

!dT>»^        (ii.)  Some  interest  under  the  mortgage  is  in  arrear  and  unpaid  br  two 
„(  uiwH  moQths  after  becoming  doe )  or 

u(hJ(l  (iii.)  There  haa  been  a  breach  of  some  provision  contained  in  tbe 

mortgage  deed  or  in  this  Act,  and  on  tbe  put  of  tbe  mortgagor. 

or  ot  some  person  ooitcnrring  in  in»-H"g  the  mortgage,  to  be 

observed  or  performed,  other  than  and  besides  a  oovanant  for 

payment  of  the  mortgage  money  or  interast  tfaeteon. 

cJiiivn^uiiii,      2).    (1)  A  mortgagee  exercising  the  power  of  sale  conFened  by  this 

rBuolht,  Ota.    4ot  gji^i  i^vg  power,  by  deed,  to  convey  the  property  sold,  for  gncli 

uii  Hiiu.         ^lAta  and  tnlerest  therein  as  is  the  subject  of  the  mortgage,  freed  frocD 

all  BHtoteH,  interestf.  and  rights  to  which  the  mortgage  hu  priority,  bol 

subject  to  all  tixtatea,  interests,  and  righia  which  have  priority  to  the 

mortg^^e ;  except  that,  in  the  case  of  copyhold  or  costomary  hmd.  tbe 

legal  ri^ht  to  Bdmittaoce  shall  not  pass  by  a  deed  under  this  sectioc, 

nnlesa  the  deed  in  snfflcieot  otherwise  by  law,  or  is  sofBoient  by  onstton. 

in  that  behalf. 

(S)  Where  a  conveyauoe  is  made  in  professed  exercise  of  the  power 
ot  sale  conferred  by  this  Act,  the  title  of  the  porchaser  shall  not  be 
impeachable  on  the  grooikd  that  no  case  had  arisen  to  anthoriie  the 
sale,  or  that  dne  notice  was  not  given,  or  that  the  power  was  otherwise 
improperly  or  irregularly  exercised ;  but  any  person  damniGed  by  an 
noaathoriied,  or  improper,  or  irregular  exeroise  of  the  power  shall  have 
his  remedy  in  damages  against  the  person  exercising  tbe  power. 

(8)  The  money  which  is  reoeived  by  tbe  mortgagee,  arising  from  tbe 
tale,  after  discharge  of  prior  incnmbranoes  to  which  tbe  sale  is  not  made 
sabject,  if  any,  or  after  payment  into  Court  under  this  Act  of  a  anm  to 
meet  any  prior  incumbrajice.  shall  be  held  by  him  in  trust  to  be  afiidied 
by  him,  first,  in  payment  of  alt  oosts,  charges,  and  expenses,  prt^ieriy 
incurred  by  him,  as  incident  to  tbe  sale  or  any  attempted  sale,  or  other- 
wise i  and  secondly,  io  diiicharKe  of  the  mortgage  money,  interest,  and 
costs,  and  other  money,  if  any,  due  nnder  the  mortgage ;  and  the  residue 
of  tbe  money  so  reoeived  shall  be  paid  to  the  person  entitled  to  the 
mortgaged  property,  or  anthorued  to  give  receipts  for  the  proceeds  of 
Uie  Mle  thereof. 

(1)  The  power  of  sale  conferred  by  tliis  Act  may  be  exeitisod  by  any 
person  for  the  time  being  entitled  to  receive  and  give  a  disoharge  for  the 
mortgage  money. 

(5)  The  power  of  sale  conferred  by  this  Act  shall  not  aSect  the  right 
of  foreclosure. 

(6)  The  mortgagee,  his  executors,  administralors,  or  assigns,  shall  not 
be  answerable  for  any  invoiontary  loss  happening  in  or  about  the 
exercise  or  execution  of  the  power  of  sale  conferred  by  this  Act  or  of 
any  trust  connected  therewith. 

(7)  At  any  time  after  the  power  ot  sole  conferred  by  this  Act  hsa 
become  exerciseabie,  tbe  person  entitled  to  exercise  the  same  may  dcmanJ 
and  recover  from  any  person,  other  tban  a  person  having  in  the  mortgaged 

Sropetty  an  estate,  interest,  or  right  in  priority  to  the  mortpige,  aU  the 
eeOB  and  docoments  relating  to  the  property,  or  to  the  title  thereto. 
which  a  purchaser  under  the  power  of  sale  would  be  entitled  to  demand 
MortuwM'i   *°*  recover  from  him. 

ng^ti^Ii-      22.— (1)  The  receipt  in  writing  of  a  mortgagee  shall  be  a  soffident 
ehBrgH,  eto.  discharge  tor  any  money  arising  nnder  the  power  of  sale  oonfermd  1^ 
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this  Act,  or  for  anymone^or  Bocorities  compriaed  in  his  mortgage,  or  M**6''<^- 

ariaing  thereunder;  and  a  person  pajii^  or  tnumferring  the  same  to  the       *"•  * 
tDort^f^ee  shall  not  be  ooncemed  to  inqnire  whether  any  money  remains  hobioaobi. 
dne  nnder  the  mortgage,  

(2)  Money  received  bj  a  mortgagee  under  his  mortgage  or  from  tlie  sai4;  liuir- 
proceeds  of  secnrities  comprised  in  bis  mortgage  shall  be  applied  in  lifce    o'lf ;  A- 
tnanner  as  in  this  Act  directed  respecting  money  received  by  him  arising      (SSli 
from  a  sale  nnder  the  power  ot  sale  ooofetred  by  this  Act ;  bnt  with  this 
variation,  that  the  oosta,  charges,  and  expenses  payable  shall  inolnde  tbe 
coets.chai^es,  and  expenses  properly  incnrred  of  recovering  and  receiving 
the  money  or  secnrities,  and  of  oonveniou  ol  eecurities  into  money, 
isstotid  of  those  incident  to  sale. 

23. — (1)  The  amount  of  an  insurance  effected  by  a  mortgagee  against  Auauut  uul 
loes  or  damage  by  Are  under  the  power  in  that  behalf  ooD^tred  by  this  jwUcation 
Act  stisJI  not  exceed  the  amount  specified  in  the  mortgage  deed,  or,  it  no  ^JJ^"™" 
amount  is  therein  Bpecified,  then  shall  not  exceed  two  third  parts  of  the 
amount  that  would  be  required,  in  case  of  total  destruction,  to  reHtore 
the  property  insured. 

(2)  An  insurance  shall  not,  under  the  power  conferred  by  this  Act,  be 
effected  by  a  mortgagee  in  any  of  tbe  foUowing  cases  (namely) : 

(t.)  Where  there  is  a  decluation  in  the  mortgage  deed  ttiat  do  insur- 

ance  ia  required ; 
(ii.)  Where  an  insurance  is  kept  up  by  or  on  behalf  of  the  mortgagor 

in  accordance  with  the  mortgage  deed ; 
(iii.)  Where  the  mortgage  decMi  contains  no  stipulation  respecting 

insurance,  and  an  insniance  is  kept  up  by  or  on  behalf  ot  the 

mortgagor,  to  the  amonnt  in  which  the  mortgagee  fa  by  this  Act 

anthoriied  to  insure, 

(3)  Ail  money  received  on  an  insurance  effected  nnder  the  mortgage 
deod  or  onder  this  Act  shall.  If  the  mortgagee  so  reqnires,  be  applied  by 
the  mortgagor  in  makjog  good  the  loss  or  damage  in  respect  of  which  the 
money  is  received. 

(4)  Without  prejudice  to  any  obligation  to  the  contrary  imposed  by 
law,  or  by  speciaJ  contract,  a  mortgagee  may  require  tlut  all  money 
received  on  an  insnrance  be  applied  in  or  towards  diacharge  of  the  money 
due  nnder  his  mortgage. 

24. — (1)  A  mortgagee  entitled  to  appi^nt  a  receiver  under  tbe  power  Appolut- 
in  that  behalf  conferred  by  this  Act  sl^  not  appoint  a  receiver  until  he  Diwt. 
has  become  entitled  to  exercise  the  power  of  sale  conferred  by  this  Act,  !^![?^_. 
bnt  may  then,  by  writing  under  his  band,  appoint  such  person  as  he  uon,  ^mi 
thinks  at  to  be  receiver.  dutinof 

(2)  The  receiver  shall  be  deemed  to  be  the  agent  ot  the  mortgagor ;  »»l<er. 
and  the  mortgagor  shall  be  solely  responsible  for  tbe  recelver'B  acts  or 
defaults,  unless  the  mortgage  deed  otherwise  provides, 

(3)  The  receiver  shall  have  power  to  demand  and  recover  all  the  in- 
come of  the  property  of  which  he  is  appointed  receiver,  by  action,  distress, 
or  otherwise,  in  the  name  either  of  the  mortgagor  or  of  the  mortgagee, 
to  the  full  extent  ot  the  estate  or  interest  which  the  mortgagor  could 
ditipose  of,  and  to  give  effectual  receipts,  aocordingly,  for  the  same. 

(4)  A  person  paying  money  t«  the  receiver  shall  not  be  concerned  to 
inqnire  whether  any  case  has  happened  to  authorize  the  receiver  to  act, 

(6)  The  receiver  may  be  removed,  and  a  new  receiver  may  be  appointed, 
from  time  to  time  by  the  mortgagee  by  writing  nnder  his  hand. 

(6J  The  receiver  shall  be  entitled  to  retidn  out  of  any  money  received 
by  bun,  for  his  remuneration,  and  in  satisfaction  ot  all  costs,  charges,  and 
expenses  incurred  by  him  ss  receiver,  a  commission  at  snob  rate,  not 
exceeding  five  per  centmn  on  the  gross  amount  of  all  money  received,  as 
is  Hpecitied  in  his  appointment,  and  if  no  rate  is  so  specified,  then  nt  the 
rate  of  five  per  centum  on  that  gross  amount  or  at  such  higher  rate  as  the 
Court  thinks  fit  to  allow,  on  application  made  by  him  tor  that  purpose. 
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U&tsViiTi.      (7)  The  receiver  Bboli,  if  BO  directed  Id  n 

c-  •!■       Bwe  imd  keep  inaoied  against  loss  oi  damage  b, 
~"  received  by  him,  any  building,  efiecte,  or  property  oomprised  in  the 

° ntortgage,  whether  affixed  to  the  freehold  ot  not,  being  of  an  inamble 

i^iU.-  intur-  nature. 

diHX.'  Xi-        (H)  The  receiver  shall  apply  all  money  receired  by  htm  as  follows 
Jji™^      (namely) ; 

Timitr.  ^j^  jq  discharge  of  aU  rents,  taxes,  rates,  and  outgoings  whatcTer 
affecting  the  mortgaged  propeity ;  and 
(ii.)  In  keeping  down  all  annual  sums  or  other  payments,  and  the  in- 
terest on  all  principal  sums,  having  priority  to  the  mortgage  iu 
right  nhereof  he  ie  receiver ;  and 
(iii.)  In  payment  ot  his  oommission,  and  of  the  premiums  on  fire,  life, 
or  other  inanrances,  if  any,  properly  payable  nnder  the  mortgage 
deed  or  under  this  Act,  and  the  coat  of  executing  neoeaaary  or 

S roper  repairs  directed  in  writing  by  the  mortgagee ;  and 
n  payment  of  the  interest  accruing  due  in  respect  of  an;  principal 
money  due  under  the  mortgage ; 
and  shall  pay  the  residue  ot  the  money  received  by  bim  ti>  the  person 
who,  bat  for  the  possessioo  of  the  receiver,  would  have  been  entitled  to 
receive  the   income  of  the  mortgaged  property,  or  who  is  otherwise 
.  ij^      entitled  to  that  property. 
rujirciiMd  Aetiim  napeeting  Mortgage. 

iMtot  26.— (1)  Any  person  entitled  to  redeem  mortgaged  property  ma;  have 

□inngsgai  a  judgment  or  order  for  sale  instead  of  for  redemption  in  an  acdon 
)iiwiiry  Id  brooght  by  him  either  for  redemption  alone,  or  for  sale  alone,  or  for  sale 
ronsiiiaurii     '"'  r(3emption,  in  the  altamativa. 

■u.  '        (2)  In  any  action,  whether  for  foreclOBOre,  or  for  redemption,  or  for 

sale,  or  for  the  n^hig  and  payment  in  any  manner  of  mortgage  money, 
the  Court,  on  the  request  of  the  mortgagee,  or  of  any  person  mtereated 
either  in  Uie  mortgage  money  or  in  the  right  of  redemption,  and  notwith- 
standing the  dissent  of  any  other  peison,  and  notwithstanding  that  the 
mortgagee  or  any  person  so  interested  does  not  appear  in  the  aclJon,  and 
without  allowing  any  time  for  redemption  or  for  payment  of  any  mortgage 
money,  may,  if  it  thinks  fit,  direct  a  sale  of  the  mortgaged  property,  on 
SDch  terms  as  it  thinks  fit,  inolnding,  if  it  thinks  fit,  the  deposit  in 
Court  of  a  reasonable  sum  fixed  by  the  Court,  to  meet  the  expenses  of 
sale  and  to  secure  performance  of  Uie  terms, 

(3)  But,  In  an  action  brought  by  a  peison  interested  in  the  ri^t  of 
redemption  and  seeking  a  sale,  the  Court  may,  on  the  qipUcation  of 
any  defendant,  direct  the  ptaintiS  to  give  such  security  for  costs  as  the 
Court  tliinks  Qt,  and  may  give  the  conduct  of  the  sale  to  any  defendant. 
and  may  give  snch  directions  as  it  thinks  fit  respecting  the  costs  of  the 
defendants  or  any  of  them. 

(4)  In  any  case  within  this  section  the  Court  may,  if  it  thinks  fit, 
direct  a  sale  without  previously  determining  the  priorities  of  incnm- 
bronoeis. 

(5)  This  section  applies  to  actions  brought  either  before  or  after  the 
commencement  of  this  Act. 

15  A  IS  Vkt.  (^)  "^^^  enactment  described  in  Part  II.  of  the  Second  Schedule  to  this 
0,  SI),  ■.  4B.   Act  is  hereby  repealed. 

(7)  This  section  does  not  extend  to  Ireland. 

MoBTQAOE.  v.— STATUTOE?  MOBTaAQE. 

Voimct  26. — (1)  A  mortgage  of  freehold  or  leasehold  land  may  be  made  by  a 

siatat«T  deed  expressed  to  be  made  by  way  of  statutory  mortgage,  being  in  the 
2^1^  »•  form  given  in  Part  I.  of  the  Third  Schedule  to  this  Act,  with  sach 
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(2)  There  Bhall  be  deemed  to  be  iacluded,  and  theie  shall  by  virtue  ot  44AUVicr. 
this  Act  be  implied,  in  the  mortgage  deed^  °-*^- 

First,  a  covemiDt  with  the  mortgagee  b j  the  person  expressed  theiein   ariTDTOBv 
U>  ooavej  aa  mortigagor  to  the  eflect  tolloHiiig  (namely) :  Nobtoaoe. 

That  the  raortgagor  will,  on  the  stated  daj,  pay  to  the  mortgiagee  the       

Btkled  mortgage  money,  with  intareat  thereon  in  the  meantime,  at 
the  stated  rate,  and  will  thereafter,  if  and  as  long  as  the  mortgage 
money  or  any  part  thereof  ren:>ains  unpaid,  pay  to  the  mortgagee 
interest  thereon,  or  on  the  nnpaid  part  thereof,  at  the  stated  rate,  by 
equal  half-yearly  payments,  the  first  thereof  to  be  made  at  the  end 
of  six  calendar  months  from  the  day  stated  for  payment  of  the 
mortgage  money : 
Secondly,  a  proviso  to  the  effect  following  (namely) : 
That  if  the  mortigBgor,  on  the  stated  day,  pays  to  the  mortgagee  the 
stated  mortgage  money,  with  interest  thereon  in  the  meantime,  at 
the  stated  rate,  the  mortgagee  at  any  time  thereafter,  at  the  leqaest 
and  cost  of  the  mortgagor,  shall  le-oonvey  the  mortgaged  property 
to  the  mortgagor,  or  as  he  shall  direct. 
27.— -(1)  A  tnuisfer  of  a  atatatory  mortgage  may  be  made  by  a  deed  Fomuaf 
expressed  io  be  made  by  way  of  statutory  transfer  of  mortgage,  being  in  ***^"J"'' . 
Bucb  one  of  the  three  forms  (A.)  and  (B.)  and  (C.)  given  in  Part  if  of  SSSL°L 
the  Third  Schedule  to  this  Act  as  may  be  appropriate  to  the  case,  with  Hhadob. 


ta  and  additions,  if  any,  as  circomstanoea  may  require,  and 
the  provisions  of  this  section  shall  apply  thereto. 

(2)  In  whichever  of  those  three  fomis  the  deed  of  transfer  Is  made. 
It  shi^  have  effect  as  follows  (namely) : 

(i.)  There  shall  beoome  vested  in  the  person  to  whom  the  t)eneflt  of 
the  mortgage  is  expressed  to  be  transferred,  who,  with  his 
exeCDtora,  administrators,  and  aaeigns,  is  hereafter  in  this  section 
dengnaUid  the  transferee,  the  right  to  demand,  sue  for,  recoveT,aad 
give  receipts  forthe  mortgage  money,  or  the  nnpaid  part  thereof, 
and  the  interest  then  due,  if  any,  and  thenceforth  to  l>ecome  due 
thereon,  sjid  the  benefit  of  all  securities  for  the  same,  and  the 
benefit  ot  and  the  right  to  sne  on  all  covenants  wiUi  the  mort- 
gagee, and  the  right  to  exercise  all  powers  of  the  motteagee ; 

(ii)  aO  the  estate  and  interest,  suMect  to  redemption,  of  tbe  mort- 
gagee in  the  mortgaged  bad  shall  vest  in  the  tiaosferee,  snb- 


be  deemed  to  be  included,  and  there  shall  by  virtoe  of  tiua  Act  be  implied 
therein,  a  covenant  with  the  transferee  by  the  person  expressed  to  jcrin 
therein  as  covenantor  to  the  effect  following  (namely) : 

That  the  covenantor  will,  on  the  next  of  the  days  by  the  mortgage 
deed  fixed  for  payment  of  interest,  pay  to  the  trans^ree  the  stat^ 
mortgage  money,  or  so  much  thereof  as  then  remains  nnpaid.  with 
interest  thereon,  or  on  the  unpaid  part  thereof,  in  the  meantime, 
at  the  rate  stated  in  the  mortgage  deed;  and  will  thereafter,  as 
long  as  Che  mortgage  money,  or  any  part  thereof,  remidus  unpaid, 
pay  to  the  traoKeree  interest  on  that  sum,  or  the  unpaid  part 
thereof,  at  the  same  rate,  on  the  successive  days  by  the  mortgage 
deed  fixed  for  payment  of  interest, 
(1)  If  the  deed  ot  transfer  is  made  in  the  form   (C),  it  shall,  by 
virtue  of  this  Aot,  operate  not  only  as  a  atatntory  transfer  of   mort- 
gage,  bat  also  as   a  statutory  mortgage,  and  the  provisions  of  this 
section  shall  have  effect  in  relation  thereto,  accordingly ;  but  it  shall 
not  be  liable  to  any  increased  stamp  dnty  by  reason  only  of  it  being 
designated  a  mortgage. 

28. — ^In  a  deed  of  statutory  mortgi^,  or  of  statutory  transfer  ot  It 
mortgage,  where  more  persons  than  one  are  expressed  to  oonvey  as  " 
mortgagors,  or  to  join  as  oovenMitors,  the  implied  covenant  on  their  j. 
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M  A  4S  Vict,  part  HhaJ.1  be  deemed  to  be  a  joint  luid  sevoi^  Dovnunt  b^   them ; 

"■*'■       aod  where  there  are  more  mortgagees  or  more  tranHferaes  than  one, 

HTii.T<rTDRY  ''^^  implied  coveimut  with  tbem  shall  be  deemed  to  be  a  covmant 

Mohiujloe.   with  theoi  jointly.  uulot»  the  amount  secured  is  eipreesed  to  be  seemed 

to  them  in  shares  or  distinct  snins,  in  which  latter  case  the  implied 

oovenaDt  with  them  shall   be  deemed  to   be  a  coveoaut  with  each 
severally  in  respect  of  the  share  or  distinct  sum  secured  to  him. 
Foraiot  29.— A  re-conveyance  of  a  statutory  roortga^  may  be  made  by  a 

"-™j">-  deed  expressed  lo  be  made  by  way  of  atalutory  re-con»eyaDoe  of 
SSi^  roortgj^,  being  in  the  form  given  in  Part  III.  of  the  Third  Scbednte 
morutge  lu  to  thin  Act,  witb  SDch  variations  and  additions,  if  any,  as  circomstADced 
(obcoule.        may  require. 

M^nmADE'  VI.— Tbubt  and  Hobtqaoe  Estates  on  Death. 

^tiru"*'       30.— (1)  Where  an  estate  or  interest  of  inheritauoe,  or  limited  to  (be 

'      heir  as  speciaJ  occupant,  in  any  tenements  or  hereditaments,  corporeal 

Itevihliiiiiiii    or  incorporeal,   is   vested   on  any  trust,   or  by  way  oE   mortgage,  in 

urtrortiiud  any  person  solely,  the  same  shall,  on  his  death,  notwithstandiug  any 

J"?'^*'       testMnentary  disposition,  devolve  to  and  become  vested  in  bis  person*! 

322j*  °°      representatives  or  representative  from  time  to  time,  in  like  manner  as 

if  the  same  were  a  chattel  real  vesting  in  them  or  him ;  and  acoardin^y 

all  the  like  powers,  for  one  only  of  several  joint  perttonal  representatives. 

as  vkU  as  for  a  single  personal  representative,  and  for  all  the  peitioiia! 

representatives  t<^fether.  to  dispose  of  and  otherwise  deal  with  the  same, 

sliajl  belong  to  the  deceased's  personal  representatives  or  representAtive 

from  time  to  time,  with  all  the  like  incidents,  but  sabject  to  all  the 

like  rights,  equities,  and  obligations,  as  if  the  some  were  a  chattel  real 

vesting  in  them  or  him ;   and,  for  the   purposes  of  this  section.  Ute 

personal  representatives,  for  the  time  being,  of  the  deceased,  shall  be 

deemed  in  law  his  heits  and  assigns,  within  the  meaning  of  all  tmsts 

and  powers. 

3T  A  3H  viut.      (2)  Section  four  of  the  Vendor  and  Purchaser  Act,  IS71,  and  sectioD 

c-  n.  forty-eight  of  the  Land  Transfer  Act,  IBT6,  are  hereby  repealed. 

MAMViot,      ^3j  i^jg  ge(rtjon^  Including  the  repeals  therein,  ai^es  only  in  cases 

of  death  after  the  commencement  of  this  Act. 


*jjjj^  vn.— Teubtebb  and  Bxbcutobb, 

- —  31.^(1)  Where  a  tmstee,  either  ordinal  or  substitated,  and  whether 

*PP9'°''       appointed  by  a,  Conrt  or  otherwise,  is  dead,  or  remains  out  of  tbe  United 

m^t^new  |^jj,p,^gQj  f^^  j^q^^  t]^Q  twelve  months,  or  desires  to  lie  discharged  EroDi 

tniliig  of      the  tmsts  or  powers  reposed  in  or  confeired  on  him,  or  refuses  or  is  unfit 

trust  pro-      iQ  act  therein,  or  is  incapable  of  aotlng  therein,  then  the  person  or 

V^J.  t*^      persons  nominated  for  this  purpose  by  the  instrument,  if  any,  creatai» 

the  trust,  or  if  there  is  no  sncb  penon,  or  no  such  person  able  and 

*         willing  to  aot,  then  the  sorviving  or  continuing  trustees  or  trostce  for 

the  time  being,  or  the  personal  representatives  of  tbe  last  surviving  or 

continning  trnatec,  may,  by  writing,  appoint  another  pertion  or  other 

persons  to  be  a  trostee  or  trnstees  in  the  place  of  the  trustee  dead, 

remaining  out  of  the  Dnitod  Kingdom,  desiring  to  be  discharged,  icfn*' 

ing  or  being  unfit,  or  being  incapable,  as  sforeMid. 

(3)  On  an  appointment  of  a  new  trustee,  the  numl>er  of  trostees  m*y 
tie  Increased, 

(3)  On  an  appointment  ot  a  new  trnstee,  it  shall  not  be  ohligalwy 
to  appoint  more  than  one  new  tmatee,  where  only  one  trustee  ma 
originally  appointed,  or  to  fill  up  the  original  number  of  trustees,  wbeie 
more  than  two  trustees  were  originally  appointed ;  but.  except  when 
only  one  trustee  was  originally  appointed,  a  trustee  slull  not  be  dis- 
chargud  onder  this  section  from  his  trust  unless  there  will  be  at  1m* 
two  trustees  to  perform  the  trust. 
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(4)  On  an  appointment  ot  a  new  tmatae  any  asBoranca   or  thing  m&UVictt. 
(oqnlsilw  for  vesting  the  trnrt  property,  or  any  part  tbereot,  jointly  in  the       ""  *'• 
persona  who  are  the  trustees,  shall  be  executed  or  done,  TRrarcn 

(6)  Every  new  trustee  so  appointed,  na  well  before  as  after  all  the        ^^d 
trust  property  beoomes  by  law,  or  by  aasnranoe,  or  otherwise,  vested  ia  Bxkittobs. 

him,  shall  have  the  same  powers,  authorities,  aiid  discretions,  and  may       

in  all  respects  act,  as  if  he  had  been  originally  appointed  a  trustee  by 
the  instrument,  if  any,  creating  the  trast, 

(6)  The  provisions  of  this  section  relative  to  a  tnut«e  who  is  dead, 
include  the  case  of  a  person  nomiEiated  trustee  in  a  will  but  dying  before 
the  testator)  and  tboae  relativeto  acontinuing  trustee  include  a  reFosing 
or  retiring  tntstee,  U  willing  te  act  in  the  execution  of  the  provisions  of 
this  section. 

(7)  This  section  applies  only  it  and  as  far  as  a  contrary  intention  is 
not  ezpreaeed  In  the  instrument,  if  any,  creating  the  trust,  and  shall  have 
effect  subject  to  the  terms  of  tliat  instrument  and  to  any  provisions 
therein  contained. 

(8)  This  section  applies  to  tmets  created  either  before  or  after  the 
comniencenient  of  this  Act. 

32.— (I)  Where  there  are  moie  than  two  trustees,  if  one  of  them  by  Batinmsul 
deed  declaies  that  he  ia  desirons  of  being  discharged  from  the  trust,  and  "^  trvitie. 
if  his  co-truateeB  and  such  other  person,  if  any,  as  ia  empowered  to 
appoint  tnistees,  by  deed  consent  to  the  disoharige  of  the  trustee,  and  to 
the  vesting  in  the  co-trustees  alone  of  the  trust  property,  then  the  trustee 
desirous  of  being  discharged  shall  be  deemed  to  have  retired  from  the 
tmat,  and  shall,  by  the  deed,  be  dischiu-ged  therefrom  under  this  Act, 
without  aoy  new  trustee  being  appointed  in  his  place, 

(2)  Any  Bssoranoe  or  thing  requisite  for  vesting  the  trust  property  in 
the  continuing  trustees  alone  shall  be  executed  or  done. 

(3)  This  section  applies  only  it  and  as  far  as  a  contrary  Intention  ia 
not  expressed  in  the  matmment,  if  any,  creating  the  tmst.  and  aball 
have  effect  subject  to  the  termsc^  that  iustrnmeDtondtoanyprovlsious 
therein  contained. 

(4)  This  sec^ioD  applies  to  trusts  created  either  before  or  after  the 
commencement  of  this  Act. 

83.— <l)  Every  tmstee  appointed  by  the  Oonrt  of  Chancery,  or  by  the  Fowen  al 
Chaucen'  Division  of  the  Court,  or  by  any  other  Court  of  competent  JJ^^JJS^ 

Grisdiction,  shall,  as  well  before  aa  after  the  trust  property  becomes  by  (j|^^ 
w,  or  by  oiSDrance,  or  otherwise,  vested  in  him,  have  the  same  powers, 
aathoritiee,  and  discretions,  and  may  in  all  respects  act,  as  if  he  had 
been  originally  appointed  a  trustee  by  the  instrument,  if  any,  creating 
the  trust. 

(2)  This  section  amiiies  to  appointments  made  either  before  or  after 
the  commencemeut  of  this  Act. 

.    34. — (1)  Where  a  deed  by  which  a  new  trustee  is  appointed  to  per-  Vatlnc  of 
form  any  trust  contains  a  declatation  by  the  appointor  to  the  effect  that  ^j™^  p">- 
any  estate  or  interest  in  any  land  subject  to  the  trust,  or  in  any  chattel  {J^.   "" 
so  subject,  or  the  right  to  recover  and  receive  any  debt  or  other  thing  in  Uooinf 
action  so  subject,  sEall  vest  in  the  persona  who  by  virtue  of  the  deed  *"««* 
become  and  are  the  tnutees  for  performing  the  tmst,  that  declaration 
shall,  without  any  conveyanoe  or  assignment,  operate  to  vest  in  those 

Ersons,  as  joint  tenante,  and  tor  the  purposes  of  the  trust,  that  estate, 
terest,  or  right. 

(3)  Where  a  deed  by  which  a  retiring  trustee  is  discharged  nnder  this 
Act  contains  saoh  a  declaration  as  is  in  this  section  mentioned  by  the 
retiring  and  oontiuning  trustees,  and  by  the  other  person,  if  any,  em- 
powered to  appoint  trnatees,  that  declaration  shall,  without  any  con- 
veyanoe or  assignment,  operate  to  vest  in  the  continuing  trustees 
alone,  as  joint  tenants,  and  for  the  purposes  of  the  trust,  the  estate, 
Int^Mt,  or  right  to  which  tiie  decluatlon  relates. 
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44AU  Vict.      (3)  This  section  does  not  extend  b>  any  legal  estate  or  interest  in 

*■■*'■       copyhold  or  coatoiUBry  land,  or  to  land  conveyed  by  way  of  martgt^ 

~_  for  securing  niouej  snbject  to  the  tmst,  or  to  any  sncb  share,  stock, 

x-ia"    aoQiity,  or  property  as  is  only  transtentble  in  books  kept  by  a  oompui; 

EiBi-DToiu.  or  other  body,  or  in  manner  prescribed  by  or  under  Act  of  Pariiacpent. 

(4)  For  purpaien  of  registration  of  the  deed  In  any  tegistry,  the  p«tHMi 

or  persons  making  the  declaration  shall  be  deemed  the  oon«cyiiig  party 
or  parties,  and  the  conveyance  shall  be  deemed  to  t>e  made  by  bun  or 
them  under  a  power  conferred  by  this  Act. 

<6)  This  section  applies  only  to  deeds  executed  after  the  ocMmncDce- 

ment  of  this  Act. 

Pciwsr  tor  36- — ( 1 )  Wliere  a  tnwt  for  .lale  or  a  power  Ot  sale  of  property  is  vested 

truaten  for    in  tmstees,  they  may  sell  or  concur  with  any  other  person  in  Beliidg  all 

Hla  to  rieU     Qr  any  part  of  tbe  property,  either  subject  to  prior  charges  oi  not,  and 

tyr^mnrtJon,    either  together  or  in  lots,  by  public  auction  or  by  private  ooDtisct,  mbject 

to  any  such  conditions  respecting  title  or  evidence  of  title,   or  other 

maitCer,  as  the  trustees  think  Bt,  with  power  to  vary  any  con&act  for 

mle,  and  to  boy  in  at  any  auction,  or  to  restnnd  any  contract  for  nle, 

and  to  re-seU.  withont  being  answerable  for  any  lo«. 

(2)  Ibis  section  applies  only  it  and  as  far  as  a  oontisry  intention  is 
Dot  expressed  in  the  instrmnent  creating  the  tmst  or  power,  aad  shall 
have  efCect  subject  to  the  terms  of  that  instniment  and  to  the  provtskiBa 
therein  contained. 

(3)  This  section  applies  only  to  a  trust  or  power  created  by  an  instru- 
ment coming  into  operation  after  the  commencement  of  this  Act. 

Tru»t«.'»-  se.— (1)  The  receipt  in  writing  of  any  tnistees  or  trustee  for  any 
iialpta.  money,  securities,  or  other  personal  property  or  effects  payable,  trans- 

fetable,  or  deliveiable  to  them  or  hipi  under  any  trust  or  power  shall  be 
a  sufficient  discharge  for  tbe  same,  and  shall  eSectually  exoneiato  the 
person  paying,  transferring,  or  delivering  the  same  from  seeing  to  tbe 
application  or  being  answerable  for  any  loss  or  misapplication  thereof. 

(2)  This  section  applies  to  trasto  created  either  before  or  after  Uw 
commencement  ot  this  Act. 

Poirtr  (or  3^'— (1)  *"  executor  may  pay  or  allow  any  debt  or  claim  on  any 
uKutm       evidence  that  be  thinks  sufficient. 

■nd  tnuiss  (2)  An  executor,  or  two  or  more  trustees  acting  l<:^ther,  or  a  sole 
^^^^'^^  acting  trustee  where,  by  the  instrument,  if  any.  creatii^  the  trust,  a  sole 
^^^'  trustee  la  authorised  to  execute  the  trusts  and  powers  thereof,  may,  if 

tud  as  he  or  they  think  fit,  accept  atiy  composition,  or  any  security,  real 
or  personal,  tor  any  debt,  or  tor  any  property,  real  or  personal,  cUiJoied, 
and  may  allow  any  time  tor  payment  of  any  debt,  and  may  compromise, 
compoond,  abandon,  submit  to  arbitration,  or  otherwise  settle  any  debt, 
account,  claim,  or  thing  whatever  relating  to  the  testator's  eetato  or  to 
the  trust,  and  for  any  of  those  purposes  may  enter  into,  give,  execute, 
and  do  such  agreements,  instruments  of  composition  or  arrangemeot, 
releases,  and  other  things  as  to  him  or  them  seem  expedient,  without 
being  responsible  for  any  loss  occasioned  by  any  act  or  thing  so  done  by 
him  or  them  in  good  faith. 

(3)  As  regards  trustees,  this  section  applies  only  if  and  as  far  as  ■ 
contrary  intention  is  not  expressed  ill  the  Instrument,  if  any,  creMting 
the  trust,  and  shall  have  effect  subject  to  the  tenns  of  that  iostruraent 
and  to  the  provisions  therein  containod. 

(*)  This  section  applies  to  execntorahips  and  trusts  constituted  or 
created  either  before  or  aftor  the  commencement  of  this  Act. 
Pow*™  to  38. — (1)  Where  a  power  or  trust  is  given  to  or  vested  in  two  or  moie 

two  or  mors  executors  or  trustees  jointly,  then,  unless  the  contrary  is  expressed  in 
™"^  or  the  iostrninent,  it  any.  creating  the  power  or  trust,  the  same  may  be 
triutn*.        exercised  or  performed  by  the  survivor  or  survivors  of  them  for  the  time 

(2)  This  section  applies  only  to  executorships  and  trusts  ooiistituted 
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0  operation  after  the  oom-  «»«Vkt. 

VLLl.— Habkibd  Women.  Womb^* 

39. — (I)  Notwithstimding  that  a  married  woman  ia  reatraioed  from  P(„ralor 
antiinpation,  the  Court  may,  it  it  thinks  Gt,  where  it  appears  to  tbe  Court  CmrttoUiul 
to  be  for  her  beoefit.  by  judgment  or  order,  with  her  consent,  bind  her  luUmtoF 
interest  in  any  property.  SS^J? 

(2)  This  section  applies  only  to  Judgments  or  orders  made  after  the  "™™^ 
ranunencement  of  this  Act. 

40. — (1)  A  married  woman,  whether  an  infant  or  not,  shall  by  virtue  Powaof 
of  this  Act  have  power,  as  it  she  were  oomajTied  and  of  full  age,  by  Jj*"*^^ 
deed,  to  appoint  an  attorney  on  her  behalf  for  the  purpose  of  executing  JJ^JJ^^ 
any  deed  or  doing  any  other  act  which  she  might  herself  eiecule  or  do; 
and  the  provisions  of  this  Act  relating  to  instruments  creating  powers  of 
attorney  shall  apply  thereto. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Aot. 

IX.— IBFAMTB.  liwtMia. 

41.  Where  a  person  In  his  own  right  seined  of  or  entitled  to  land  for  Bain  u>d 
Ml  estate  in  fee  simple,  or  for  any  leasehold  interest  at  a  rent,  is  an  {°|S**T/^ 
infant,  the  land  shall  be  deemed  to  be  a  settled  estate  within  the  Settled  fStmrnw ' 
Estates  Act,  1877.  W*  (I  Vict. 

12. — (1)  If  and  as  long  as  any  person  who  would  but  for  this  section  <>'  IS. 
be  beneficially  entitled  to  the  possession  of  any  land  is  an  infant,  and  Muuianmit 
being  a  woman  is  also  nomarried,  the  ttostees  appointed  for  this  purpose  •*  1^  "^ 
by  the  settlement,  if  any,  or  if  there  are  none  so  appointed,  then  the  ^^^^u^ 
persons,  if  any,  who  are  for  the  time  being  under  tbe  settlement  trustees  of  isoinne 
with  power  of  sale  of  the  settled  land,  or  of  part  thereof,  or  with  power  dniini 
of  oonsent  to  or  approval  of  the  exercise  of  such  a  power  of  sale,  or  if  ™'''°"'7' 
there  are  none,  then  any  persons  appointed  ss  trustees  for  tlus  purpose 
by  the  Court,  on  tbe  application  of  a  guardian  or  next  friend  of  the 
infant,  may  enter  into  and  continue  in  possession  of  the  land ;  and  in 
every  such  case  the  sabseqcent  provisions  of  this  ttectioD  shall  apply. 

(2)  The  trustees  shall  manage  or  superintend  the  management  of  tbe 
land,  with  full  power  to  fell  timber  or  cut  underwood  from  time  to  time 
in  the  usual  course  for  sole,  or  for  repairs  or  otherwise,  and  to  erect,  poll 
down,  rebuild,  and  repair  bouses,  and  other  buildings  and  erections,  and 
to  continue  the  working  of  mines,  minerals,  and  qnarries  which  have 
usually  been  worked,  and  to  disin  or  otherwise  improve  the  land  or  an; 
part  thereof,  and  to  insure  against  toss  by  fire,  and  to  make  allowances 
to  and  arrangements  with  tenants  and  others,  and  to  determine  tenancies. 
and  to  accept  sureDders  of  leases  and  tenancies,  and  generally  to  deal 
with  the  land  in  a  proper  and  due  oooise  of  management ;  but  so  that, 
where  the  infant  is  impeachable  for  waste,  the  trostees  shall  not  coromit 
waste,  and  shall  cut  timber  on  tbe  same  terms  only,  and  subject  to  the 
same  testrictions,  on  and  sabject  to  which  the  infant  could,  if  of  full 
age.  cut  the  same. 

(3)  The  trostees  may  from  time  lo  time,  out  of  the  income  of  the  land, 
inclndjng  the  prodnco  of  the  sale  of  limber  and  underwood,  pay  tite 
expenses  incurred  in  the  management,  or  in  the  exercise  of  any  power 
conferred  by  this  seotion,  or  otherwise  in  relation  to  the  load,  and  all 
outgoings  not  payable  by  any  tenant  or  other  person,  and  shall  keep 
down  any  auniuJ  sun,  and  the  interest  of  any  principal  sum,  charged  on 
the  land. 

(4)  Tbe  trustesB  may  apply  at  discretion  any  income  which,  in  tbe 
exercise  of  snch  discretion,  they  deem  proper,  accoiding  to  the  iiifant'!i 
Bge,  for  his  or  her  nu^tenance,  edtioaUon,  or  beneflt,  or  pay  thereout 
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tt^ti  Vict,  an}'  money  to  the  inEont's,  parent  or  ^nardian,  to  be  applied  fn-  the  HMna 

"•  *'■       purposes. 
iNFAKm.        (<>)  The  tnuteeN  shall  lay  out  the  resiilue  of  the  inoame  of  the  land  in 

investment  on  Deourities  on  which  they  are  by  the  settlement,  if  any.  oi 

bylaw,  authorized  to  invest  trust  money,  witb  power  to  vary  inTcstments: 
and  shall  accumnlale  the  income  of  the  investmeotH  eo  niade  in  the  way  ot 
compound  int^rettt,  by  from  time  to  time  similarly  inveeting  such  income 
and  the  resulting  income  of  investioents ;  and  shall  stand  poBgessed  at 
the  HccumulHted  fand  arising  from  income  of  the  land  and  from  invest- 
ments of  income  on  the  trusts  following  (namely)  : 
(i.)  If  the  infant  attains  the  age  of  twent .  one  years,  then  in  tniEt 

for  the  infant ; 
(ii.)  If  the  infant  is  a  woman  andmairieav.  hile  on  Inhnt,  then  in  bml 
for  her  Neparate  use,  independently  of  her  husband,  and  ao  that 
her  receipt  after  she  marries,  and  though  still  ao  lo^nt,  shall  be 
a  good  discharge ;  bat 
(iii.)  If  the  infant  dies  whUe  an  infant,  and  being  a  woman  withoat 
haviiig  been  married,  then,  where  the  infant  was,  ooder  a  settle- 
ment, tenant  for  life,  or  by  pnrchHse  tenant  in  toil  or  tail  male, 
or  tail  female,  on  the  trusts,  if  any,  declared  of  the  accnmnlaMd 
fund  by  that  settlement ;  but  where  no  such  tmsts  are  declared, 
or  the  infant  has  ta^en  the  land  from  which  the  accmmnlatedfnsd 
is  derived  by  descent,  and  not  by  purchase,  or  the  inbnt  ia  tenant 
for  an  estate  in  fee  simple,  absolute  or  determinable,  then  in  trot 
for  the  infant's  personal  representatives,  as  part  of  the  infant's 
personal  estate ; 
but  the  accumnlations,  or  any  port  thereof,  may  at  any  IJme  be  t^qdied 
as  if  the  same  were  income  arising  in  the  then  current  year. 

(6)  Where  the  Infant's  estate  or  interest  is  in  an  Dndivlded  share  of 
land,  the  powers  of  this  section  relative  to  the  land  may  be  ei.  . 
jointly  with  persons  entitled  to  possession  of,  or  having  power  to  at 
relation  to,  the  other  undivided  share  or  shares. 

(T)  This  section  applies  only  if  and  as  far  as  a  contrary  int^mtiMi  is 
not  eipressed  in  the  instrument  under  which  the  interest  of  the  isfiutt 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  iDstromDnt  and 
to  the  provisions  therein  contained. 

(S)  This  section  applies  only  where  that  instrument  comm  into  open^ 

tioQ  after  the  commencement  of  this  Act. 

AppiiouloB       *3. — (1)  Where  any  property  is  held  by  trustees  in  trust  for  an  infant, 

bt  truieet    either  for  life,  or  for  any  greater  interest,  and  whether  absolately,  or 

''"n°^i'  contingently  on  bis  attaining  the  age  of  twenty-one  years,  or  on  the 

f^^i'^oi     occnirenoe  of  any  event  before  his  attaining  that  age,  the  tmstees  may, 

imun.  at  their  sole  discretion,  pay  lo  the  infant's  parent  or  guardian,  if  any,  or 

tcTiAim,  tie.  otherwise  apply  for  or  towards  the  infant's  maintenance,  education,  or 

benefit,  the  Incoroo  of  that  property,  or  any  part  thereof,  whether  tbew 

is  any  other  fund  applicable  to  the  same  pnrpo«e,  or  any  peraon  boniid 

by  law  to  provide  for  the  infant's  mainteoonoe  or  edncatioD,  or  not. 

(2)  The  trustees  shall  accumulate  all  the  residDe  of  that  inoome  in 
the  way  of  componnd  interest,  by  investing  the  same  and  the  tesnlticig 
itioome  thereof  bom  time  to  time  on  securities  on  which  they  are  by  the 
settlement,  if  any,  or  by  law,  authoriied  to  invest  trust  moitey,  and 
eball  bold  those  accumnlations  for  the  benefit  of  the  person  who  ulti- 
mately becomes  entitled  to  the  property  btim  which  the  mme  arise ;  but 
so  that  the  trustees  may  at  any  time,  it  the;  think  fit,  apply  those  aoonmu. 
lations,  or  any  part  thereof,  as  if  the  same  were  income  arising  in  the 
then  oonent  year. 

(3)  This  section  applies  only  if  and  as  far  as  a  coDtnry  intention  ia 
not  expre»ed  in  the  instrument  under  which  the  lutenM  <d  the  inbnt 
arises,  and  shall  have  effect  subject  to  the  terms  of  that  LoAnunentand 
to  tha  prorUona  therein  oontAioed. 
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X.— BENT-OHARaeS  AND  OTHEK  ANNUAL  SUMB. 


44. — <1)  Where  a  peraoo  ia  entitled  to  receive  oat  of  anj  land,  or  out  A" 
of  tlie  income  ol  any  land,  auj  annnal  sum,  payable  balf-xearl;  or  other-  ^' 
wise,  whether  chniged  on  the  land  or  on  the  income  of  the  land,  and  b^ 
whether  by  way  of  rent^harge  or  otherwise,  not  being  rent  incident  to  a  turn 
reversion,  then,  Bobject  and  withont  prejudice  to  all  estatea,  iotermts.  ot  uu 
and.  rights  having  priority  to  the  annual  sum,  the  pcraon  entitled  to  *""" 
teceiTE  the  same  shall  have  such  remedies  for  recovering  and  compelling  ^^ 
payment  of  the  same  as  are  described  in  this  section,  as  far  aa  those 
remedies  might  have  been  conferred  by  the  instminenl  under  which 
the  (uiniutl  soni  arises,  but  not  further. 

(2)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid  for 
twenty-one  days  next  after  Che  time  i^ipointed  for  any  payment  in  respect 
thereof,  the  person  entitled  to  receive  the  annual  sum  may  enter  into 
and  distiain  on  the  land  charged  or  any  part  thereof,  and  dispose  accord- 
ing to  law  of  any  distress  fonad,  to  the  intent  that  thereby  or  otherwise 
the  annual  sum  and  all  arrears  thereof,  and  all  costs  and  expenses  occa- 
sioned by  non-payment  thereof,  ma;  be  fully  paid. 

(3)  If  at  any  time  the  annual  sum  or  any  part  thereof  is  unpaid  for 
forty  days  next  after  the  time  appointed  for  any  payment  in  respect 
thereof,  then,  although  no  legal  demand  has  been  msde  for  payment 
thereof,  the  person  entitled  to  receive  the  annaal  sum  may  cater  into 
poesesion  of  and  hold  the  land  charged  or  any  part  thereof,  and  take 
the  income  thereof,  until  thereby  or  otherwise  the  annual  sum  and  all 
arrears  thereof  due  at  the  time  of  bis  entry,  or  afterwards  becoming 
dpe  during  bis  continuance  in  possession,  and  all  costs  and  expenses 
occasioned  by  non-payment  of  the  annual  sum.  are  folly  paid  ;  and  such 
poaaeasion  when  laken  shall  be  withont  impeachment  of  waste. 

(4)  In  the  like  case  the  person  entitled  to  the  annoal  charge,  whether 
taking  poeaeeaion  or  not,  may  also  by  deed  demise  the  land  charged,  or 
any  part  thereof,  to  a  trustee  for  a  term  of  years,  with  or  without  im- 
peachment of  waste,  on  troBt,  by  mortgage,  or  sale,  or  demise,  for  all  or  any 
part  of  the  term,  of  the  land  chained,  or  of  any  part  thereof,  or  by  receipt 
of  the  income  thereof,  or  by  all  or  any  of  those  means,  or  by  any  other 
reasonable  means,  to  raise  and  pay  the  annual  sum  and  all  arrears 
thereof  due  or  to  become  due,  and  all  cosU  and  expenses  occasioned  b; 
Eion-pajment  of  the  annual  snm,  or  incurred  in  compelling  or  obtaining 
payment  thereof,  or  otherwise  relating  thereto,  Inclndtng  the  costs  of  the 
preparation  and  execution  of  the  deed  of  demise,  and  the  costs  of  the 
execution  of  the  trusts  of  that  deed ;  and  the  surplus,  if  any,  of  the 
money  raised,  or  of  the  income  received,  imder  the  trusts  of  that  deed 
•hall  be  paid  to  the  person  for  Che  time  being  entitled  to  the  land  therein 
oomprised  in  reversion   immediately  expectant  on   the   term  thereby 

(6)  This  section  applies  only  if  and  as  far  as  a  oonCrat7  intention  is 
not  expressed  in  the  instrument  under  which  the  annual  sum  arises,  and 
shall  have  efiect  subject  to  the  terms  of  that  instrument  and  to  Che  pro- 
visions therein  oontained. 

(6)  This  section  applies  only  where  that  instnmieDt  comes  into 
operation  after  the  commencement  of  this  Act. 

46. — (I)  Where  there  Is  a  qoitrant,  chief-rent,  rantcharge,  or  other 


n  issuing  out  of  land  (in  this  section  referred  to  as  the  rent),  of  qnltrsnta 
the  Copyhold  Commiagionera  shall  at  any  time,  on  the  requisition  ot  the  ^Lj|^ 
owner  of  the  land,  or  of  any  person  Interested  therein,  certify  the  amount  ahuvet. 
of  money  in  consideration  whereof  the  rant  may  be  radeemed. 
(2)  Where   the  person  entitled  to  the  rent  is  absolutely  entitled 
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44  A  in  Vict,  thereto  in  fee  Himple  In  poBseuion.  or  fs  empowered  to  dispoae  thereof 

"■  *^-       abaolntel}',  or  to  give  ao  absolute  discharge  for  the  capital  vulne  theraof, 

ji^^       the  owner  of  the  land,  or  any  peraon  inWreeted  therein,  may,  attei  BCning 

cuARon     one  mouth's  notioe  on  the  pereon  eotitled  to  the  reot,  p«y  or  teller  ta 

AKP  oTHiB  tliat  person  the  amount  certified  bj  the  CommisaioDerB. 

AHNUAL         ^3^  qq  pi-Qot  to  the  CommiasioDers  that  pajment  or  tender  has  been 

""•       BO  made,  they  shall  certify  that  the  rent  is  redeemed  onder  this  Act ; 

and  that  oeitifimte  shall  be  final  and  coQclusive.  and  the  land  ahaJl 

be  thereby  ahsolntel?  freed  and  dischai^ed  from  the  rent. 

(4)  Every  reqaiaition  under  this  section  shall  be  in  writiiw;  anderaiy 
certificate  ander  this  section  shall  be  In  writing,  sealed  with  the  aeal  trf 
the  Commissioners. 

(6)  ThU  section  does  not  apply  to  tithe  rent«harge,  or  to  a  itut 
reserved  on  a  sale  or  lease,  or  to  a  rent  made  payable  under  a  grant  or 
licence  for  building  patpoees,  or  to  any  snm  or  payment  issuing  ont  d 
land  Dot  being  perpetual. 

(8)  This  section  applies  to  rents  payable  at,  or  created  after,  the 
commencement  of  thu  Act. 
(T)  This  section  does  not  extend  to  Ireland. 

ArruiNEV.  XI.— POWIBB  OF  ATTOBHBT. 

£i«ut]an  *6-— (1)  The  donee  of  a  power  of  attorney  may,  if  he  thinks  fit,  eie- 
iiDdsr  powar  cute  or  do  any  assurance,  instrument,  or  thing  in  and  with  his  own  name 
at  »tioraBj.  and  Mgnatore  and  his  own  «eal,  where  sealing  ia  required,  by  the  authority 
of  the  donor  of  the  power ;  and  every  assorance,  instmment,  and  thii^ 
so  executed  and  done  shall  be  as  efleotna]  in  law,  to  all  intents,  as  if  it 
had  t>een  executed  or  done  by  the  donee  of  the  power  in  the  name  anl 
with  the  signature  and  seal  of  the  donor  thereof. 

(2)  This  section  applies  to  powers  of  attorney  created  by  instrainents 
executed  either  before  or  after  the  commencement  of  this  Act. 
pmiDBiitb*  *^-  W  *°y  person  making  or  doing  any  payment  or  act,  in  good 
iSiantj  faith,  in  pursuance  of  a  power  of  attorney,  shall  not  t>e  liable  in  raapect 
DndHponi  of  the  payment  or  act  by  reason  that  before  the  payment  or  act  tbe 
■ISjJ'i.  donor  of  the  power  bad  died  or  become  lunatic,  of  unsound  mind,  or 
d^HuT  1^0.  bankrupt,  or  had  revoked  the  power,  if  the  feet  of  death,  lunacy,  no- 
good.'  '  soundness  of  mind,  bankruptcy,  or  revocation  was  not  at  the  time  of  the 
payment  or  act  known  to  the  person  malung  or  doing  the  same. 

(2)  Bnt  this  section  shall  not  aftect  any  right  against  the  payee  of 
any  person  interested  in  any  money  so  paid ;  and  that  person  shall 
have  the  like  remedy  against  the  payee  as  be  would  have  had  agaiiut 
the  payer  if  the  payment  had  not  been  made  by  him. 

(3)  This  section  applies  only  to  payments  and  acts  made  and  done 
after  the  oommenoement  of  this  Act. 

48, — (1)   An  instrument  cteatii^  a  power  of  attorney,  ita  execntioo 
''W*'^     being  verified  by  affidavit,  statutory  decUration,  or   other  snlHciflnt 
evidence,  may,  with  the  affidavit  or  declaration,  if  any,  be  deposited 
in  the  Central  Office  of  the  Supreme  Court  of  Judicature. 

2)  A  separate  file  of  instruments  so  deposited  shall  be  kept,  and 
any  person  may  search  that  file,  and  inspect  every  instmment  ao 
deposited,  and  an  office  copy  thereof  shall  be  delivered  ont  to  him  on 


offioe,  and  may  be  stamped  or  maAed  as  an  ofBoe  copy,  and  when  m 
■tamped  or  marked  shall  become  and  be  an  offioe  copy. 

(4)  An  office  copy  ot  an  instmment  so  deposited  shall  without  farther 
proof  be  snfficient  evidence  of  the  contents  of  the  inBtrument  and  of 
the  deposit  thereof  in  the  Central  Offioe. 

(B)  Qeneral  Bales  may  be  made  (or  purposes  of  this  section,  regn- 
tating  the  praotiDa  of  the  Central  Office,  and  prewniUi^  wtth  the 
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cancnnenoe  of  the  CommlBsioiieTs  of  Her  MaJBStfa  Treasorj,  the  fees  H  fc  U  Vicr. 
to  be  taksD  Iherran.  ^'  *'■ 

(fi)  This  gection  applies  to  iiutnimeotB  oieatjiig  powerB  of  attorney  p, _,_,,„ 
executed  either  before  or  after  the  commeiioemeDt  of  this  Act.  noH  jjid' 


XII.— CONBTBDCTION  AND  BFTBtTT  OF  DSEDe  AND  OTHEB  Diuw  am 

IMBTBDIIEHTS. 
j9. — (1)  It  ia  hereby  deolared  that  the  use  of  the  word  grant  if 

necessaiy  ia  order  to  oonvej  tenementB  or  bereditaments,  corporeal  or  Vm  at  mini 
incorporeal.  gnnt  bd- 

(2)   This  section  applies  to  conveyances  made  before  or  aft«r  the  ""■""''■ 
commencement  of  this  Act. 

50.— (1)  Freehold  land,  or  a  thing  in  action,  may  be  conveyed  by  a  Caavayues 
person  U>  himself  jointlj  with  another  peraoo,  by  the  like  means  by  ^v- '"'^ 
which  it  might  be  conveyed  by  him  to  another  person ;  and  may,  in  gto!"""'' 
like  manner,  be  conveyed  by  a  husband  to  bis  wife,  and  by  a  wife  to 
her  hosband,  alone  or  jointly  with  another  person. 

(2)   This  section  applies  only  to  conveyances  made  after  the  com- 
mencement of  this  Act, 

61. — (I)  In  a  deed  it  shall  be  sofflcient,  in  the  limitation  of  an  estate  Wonliol 
in  fee  simple,  1«  ase  the  words  in  fee  simple,  without  the  word  heirs ;  Umitatlou 
and  iu  the  limitation  of  an  estate  in  tail,  to  use  the  words  iu  tail  ^■'B'oi'tD 
without  the  words  hein  of  the  body ;  and  in  the  limitation  of  an  esUte 
in  tail  male  or  in  toil  female,  to  use  the  words  in  tul  male,  or  in  tail 
female,  as  the  cane  requires,  without  the  words  heirs  male  of  the  body, 
or  heirs  female  of  the  body. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

62.— (1)  A  person  to  whom  any  power,  whether  coupled  with  an  Pamn 
interest  or  not,  is  given  may  by  deed  release,  or  contnot  not  to  exercise,  ''^'^'_, 
the  power.  i»u*im»u 

(2)   Tbia  section  applies  to  powers  created  hj  instruments  coming 
into  operation  either  before  or  after  the  commencement  of  this  Act. 

63. — (1)   A  deed  expressed  to  be  supplement^  to  a  previous  deed,  Coiutnutka 
or  directed  to  be  read  as  an  annex  thereto,  shall,  as  far  as  may  be,  be  ■>'  '°VV^ 
read  and  have  eSect  as  if  the  deed  bo  expressed  or  directed  were  n^e  SimTwl* 
by  way  of  indorsement  on  the  previous  deed,  or  contained  a  full  recital  dtoct. 
thereof. 

(2)  This  section  applies  to  deeds  executed  either  before  or  after  the 
commencement  of  this  Act. 

64. — (I)  A  reoeipt  for  consideration  money  or  securities  in  the  body  Benipt 
of  a  deed  shall  be  a  enffloient  discharge  for  the  same  to  the  person  J",^^, 
paying  or  delivering  the  same,  without  any  further  i«aeipt  for  the  same 
being  indorsed  on  the  deed. 

(2)  This  section  applies  only  to  deeds  executed  after  the  commence- 
ment of  this  Act. 

65. — (1)  A  receipt  for  consideretion  money  or  other  consideration  in  RaoBipt  ia 
the  body  of  a  deed  or  indorsed  thereon  shall,  in  favour  of  a  subsequent  J^ " 
purchaser,  not  having  notice  that  the   money  or  other  oonsidemtiou  ,HiWe' 
thereby  acknowledged  to  be  received  was  not  in  fact  paid  or  ^ven,  tot  uU». 
whollv  or  in  part,  be  snfflcient  evidence  of  the  payment  or  giving  of  vat 
the  whole  amount  thereof.  vaKbj^w. 

(2)  This  seotion  applies  only  to  deeds  executed  after  the  commence- 
roent  of  tbia  Act. 

56.— (1)   Where  a  solicitor  produces  a  deed,  having  in  the  b<»dJ' ;)^^ '" 
thereof  or  indorsed  thereon  a  receipt  for  oonsidecation  money  or  other  lodonad 
consideration,  the  deed  being  executed,  or  the  indorsed  reoeipt  being  koihoniy 
siguod,  by  the  person  entitled  to  give  a  receipt  for  that  oousideratioii,  '■«  I^A?"' 
the  ileed  shall  be  sofflcient  anthonty  to  the  person  liable  to  pay  or  give      ■«™'"- 
the  same  for  his  paying  or  giving  the  same  lo  the  solicitor,  without 
VOL.  II.  Z  Z 
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M*4tViL-t.  ttw tiolicilor  prodaeitig  uiy  aeparttte  or  oUter  direction  oi  anlfeadt;i> 
''  **-  Uiat  behalf  from  the  pcrsoD  wbo  execakMl  or  signed  the  deed  or  receipt. 
,,  _  ■      (2)  ThiB  seution  applies  only  in  case*  where  ooniidaiatioo  Is  to  be 

Ti>m  jiNn    P^'''  *"'  ^ven  lifter  the  oommeocement  of  tbia  Act. 

Rvrn-r  or  57.  UtHMlH  in  the  fonu  of  and  using  the  eipresnons  in  the  Fomu 
likKiM  AND  given  in  the  Konrth  Schedule  to  this  Act,  or  in  the  like  form  or  osing 
KTiiuSifni    eipresBionH  to  the  like  effect,  ahail,  sa  regards  form  and  expreenon  in 

'  relation  U>  the  ptoviBions  of  this  Act,  be  mfficieiit. 

ttuWniiBCT  fiH.^i)  A  covenant  relating  to  Land  of  inberitance,  or  dendviiig  on 
ofrnniiiin  the  heir  an  Hpcuial  occn|>ant.  Hhall  be  deemed  to  be  m&de  with  tb* 
■■i'iiljr''***'  oo^Gtuuitee,  hin  heirs  and  assigna,  and  shall  ha™  efteot  ■>  if  heinand 

ASHigQ!!  were  expressed. 
t»  bhld°'*         (^^  ^  ooveaant  relating  to  land  not  of  inheritaiioe,  or  not  devtriring 
liain,  Md.      on  the  heir  an  special  occupant,  shall  t>e  deemed  to  be  made  with  the 
covenantee,  his  executors,  administrators,  and  asmgna,  and  ah^  bate 
effect  as  if  executors,  administrators,  and  assigns  were  exprcmmd- 

(3)  This  Htction  applies  only  to  covenants  made  after  the  oommenoe- 

ment  of  this  Act. 

Coyeninuw      60.— (1)   A   covenant,   and   a  Contract   under  «eal,  and  a  bond  or 

^inTlu       obligation  under  seal,  though  not  expressed  to  bind  the  heirs,  ehaU 

twin,  ae.      gp^^atu  in  law  to  bind  the  heirs  and  real  estate,  as  well  as  the  execnton 

uid  adminifltratorH  and  personal  estate,  of  the  person  making  the  sBma, 

M  if  heirs  were  expresiied, 

(2)  This  section  extcndH  to  a  covenant  implied  by  viitne  of  tUs  Act. 

(3)  This  section  applies  only  if  and  u  far  as  a  ooDtrary  inteali'ia 
is  not  oxpreHsed  in  the  covenant,  contract,  bond,  or  ohligataoB.  and 
shall  have  eSect  subject  to  the  terms  of  the  covenant,  ooatiact,  bond, 
or  nbligntion,  and  to  the  provisions  therein  contained. 

(4)  This  section  applies  only  to  a  covenant,  contract,  bond,  or  obliga- 
tion made  or  implied  after  the  commencement  c^  this  Act. 

Eff«i»<4  60.— (1)  A  covenant,  and  a  contract  nnder  seal,  and  a  bond  or  <rtdig»- 

^Ul!  wu       ^"^  under  seal,  made  with  two  or  more  jointly,  to  pay  moner  or  to 

•ir  niiira         make  a  convcyauoe,  or  lo  ilo  any  other  act,  to  them  or  for  their  benefit, 

jiilnU)-.         shall  be  deemed  to  include,  and  shall,  by  virtue  of  this  Act,  inply  an 

obligation  (o  do  the  act  to,  or  for  the  benefit  of.  the  sornTor  or  nr- 

vlvors  of  thami  and  to.  or  for  the  benefit  of,  any  other  peraon  to  wbcm 

the  right  to  sue  on  the  covenant,  oonlnut,  bond,  or  obUgalian  deToln*. 

(3)  This  section  extends  to  a  covenant  implied  by  virtue  of  this  AcL_ 

(3)  This  section  applies  only  if  and  as  nr  as  a  conUvry  iBteatiao  is 
not  expresseil  in  the  covenant,  contract,  bond,  or  obligatioo,  and  shall 
have  effect  snbject  to  the  covenant,  contract,  bond,  or  obligation,  and 
to  the  provisions  therein  contained. 

(4)  This  nection  applies  only  to  a  covenant,  contract,  bond,  or  obligB- 
tton  made  or  implied  after  the  commencement  of  this  Act. 

EOiiotof  81,-^1)    Where  in  a  mortgage,  or  an  obligation   for  payment  of 

,™[Ji^^™  money,  or  a  transfer  of  a  mortgage  or  of  sncb  an  obligatioo,  the  Bsm. 
cunnt,  sto.  or  an;  part  of  the  sum,  advanoed  or  owing  is  ex{B«saed  to  be  advaJooed 
by  or  owing  to  more  persons  than  one  out  of  money,  or  as  money, 
belonging  to  them  on  a  joint  account,  or  a  moTtgage,  at  such  an  ob- 
ligation, or  such  B  tnmsfer  is  made  to  more  perac»B  tkaa  one,  jointly. 
«nd  not  in  shares,  the  raoTtf;age  money,  or  other  money,  or  moneys 
worth  for  the  time  hein)r  due  to  those  persons  oo  the  mortgage  cr 
obligation,  shall  be  deemed  to  he  and  remun  money  or  mettey^  worth 
belonging  to  those  persons  on  a  joint  aoconnt,  as  l>etweea  Umdi  mmI 
Uie  mor^ga^r  or  obligor ;  and  the  rooeipt  in  writing  of  the  sBrvi^in 
or  last  Burviv<»  of  them,  or  of  the  personal  r^ireaeDtMiwM  at  the  laM 
survivor,  shall  be  a  complete  discharge  for  all  money  or  monef'B  worth 
for  the  time  being  due,  notwiUistaoding  any  aotioe  to  Ute  ipajet  of 
a  Kveranoe  of  the  joint  account. 

(5)  This  section  Applies  only  if  and  m  far  ai  a  ooutiary  intootion  k 
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not  expTOMed  Id  the  mortgage,  or  abligatUiii,  or  tnoafer,  and  shall  have  M  *«*  Viot. 
effect  mbjeot  to  tha  terms  o(  the  mortgage,  or  obligation,  or  transfer,       "■  **■ 
ancl  to  the  proiiaioiiB  therein  containad.  Cokbiboo- 

(3)  Thia  section  t^iplies  onlj  to  a  mortgage,  or  obligation,  or  tranafer    tioh  ahd 
tnsule  Kft«r  the  oommeucement  of  thia  Act,  Effkt  or 

62. — (1)  A  coDveyaoce  of  freehold  land  to  the  nsethatan;  peracAi  OMj  ^""^  *'" 
Imve,  tor  an  estate  or  intereKt  not  eiceediog  in  doration  the  estWo  oon-  ^JJS^e™. 

veyod  in  the  land,  any  eaaament,  right,  liberty,  or  privikge  in,  or  over,       

or  ^th  respect  to  that  land,  or  any  part  thereof,  shall  opeiate  to  vest  in  OnoU  ot 
possession  in  that  person  that  easement,  right,  liberty,  or  privilege,  for  the  ^"•'^atm, 
estat«or  interest  expressed  to  be  limited  to  him ;  and  he,  and  the  persons  Jj^'' "^ 
deriving  title  under  him,  shall  have,  use,  and  enjoy  the  same  aocordii^ly. 
(2)  This  sectdon  applies  only  to  oonveyances  made  after  the  commence- 
CDent  of  this  Act, 

63. — (1)  Every  coDveyaoce  shall,  by  virtue  ol  this  Act,  be  effectual  to  pniiikiDlbr 
pass  all  the  estAle,  right,  title,  interest,  claim,  and  demand  which  the  tUtbt 
conveying  parties  respectively  liave,  in,  to,  or  on  the  property  conveyed,  "■*•'•>  *•*• 
or  expressed  or  intended  so  to  be,  or  which  tbey  respectively  have  power 
to  convey  id,  to,  or  on  the  same. 

(2)  TtuB  section  applies  only  if  and  as  Car  as  a  contnuy  inUmtion  is  not 
expressed  in  Che  conveyance,  and  shall  hare  effect  subject  to  the  terms 
of  th«  conveyaoce  and  to  the  provlsioDs  therein  contained, 

(3)  This  section  applies  only  to  conveyanoee  made  aft«r  the  commence- 
ment d  this  Act. 

64.  In  the  cocstmctioD  of  a  covenant  or  proviso,  or  other  provislou,  Conitruotion 
implied  in  a  deed  by  virtue  of  this  Act,  words  importing  the  sfiignlar  or  '^,'°^J? 
plural  number,  or  the  maaonline  gender,  shall  be  rend  as  also  importing  "" 
the  plnial  or  sii^nUr  number,  or  as  extending  to  females,  as  the  case 
ina,y  require,  .if""' 

XIII.— LoHO  Teems,  "™^ 

6B.— (1)  Where  a  residue  unexpired  ot  not  less  than  two  hundred  years  Bnimi^ 
of  a  term,  which,  as  originally  created,  was  for  not  less  than  three  hundred  Buait  of 
yeajs,  is  subsisting  in  land,  whether  being  the  whole  land  ori^nally  {^"J^ 
comprised  in  the  term,  or  part  only  thereof,  withont  any  trust  or  nghtof  i^fu 
redemption  affecting  the  term  in  favonr  of  the  freeholder,  or  other  person  limpis, 
entitled  in  revetsion  expectant  on  the  term,  and  vrithont  any  rent,  or  with 
merely  a  peppercorn  rent  or  other  rent  linving  no  money  value,  incident 
to  the  reversion,  or  having  had  a  rent,  not  being  merely  a  peppercorn  rent 
or  other  rent  having  no  money  value,  originally  so  incident,  which  sul)- 
Hequentty  has  been  released,  or  has  become  barred  by  lapse  of  time,  or 
has  in  any  other  way  ceased  to  he  payable,  then  the  term  may  be  enlarged 
into  a  fee  simple  in  the  manner,  and  sabjcct  to  the  restrictions,  in  this 
section  provided. 

<:f)  Each  of  the  following  persons  (namely) ; 

(i.)  An;  person  bcnedcially  entitled  in  right  of  the  l«rm,  whether 
subject  to  as;  incumbrance  or  not,  to  possession  of  any  land  oom- 
pri^  in  the  term  ;  but,  in  case  of  a  married  woman,  with  the 
concurrenoe  of  her  husband,  unless  she  is  entitled  for  her  separate 
use,  whether  with  restraint  on  anticipation  or  not,  and  then  with- 
out his  concarrenoe ; 
(ii.)  Any  person  being  in  receipt  of  income  as  trustee,  in  right  ot  the 
term,  or  having  the  term  vested  in  bim  in  trust  (or  sale,  whether 
subject  to  any  Incumbrance  or  not : 
(iU.)  Any  per^iou  in  whom,  as  personal  representative  of  any  deceased 
person,  tha  term  is  vested,  whether  subject  to  any  incuntbrance 

sball.  as  far  as  r^ards  the  land  to  which  he  is  entitled,  or  in  which  he 
is  interested,  in  right  of  the  term,  in  any  such  character  as  aforesaid, 
have  power  by  deed  to  declare  to  the  effect  that,  from  and  after  the 
«x«ODtion  ot  the  deed,  the  term  shall  be  enlarged  into  a  tee  simple. 

zz  2 
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(5  ViiTT.  (3)  Tbeteupon.  bj  virtne  of  the  deed  and  of  thli  Act.  the  term  shall  be- 
■  *'■  come  and  be  enlarged  acoordingl;,  and  the  peraon  in  whom  the  t«mi  wm 
••Nil       previously  vested  shall  aoqnire  and  have  in  the  land  a  fee  siinplc  instead 

'  (4)  The  estAte  in  fee  simple  so  acqnired  by  enlarKement  shall  be  sub- 
ject \o  all  the  same  truBts,  powers,  oiecatory  limitationa  over,  rights,  and 
equities,  and  to  all  the  same  covenaotH  and  provisions  relating  (o  oaer 
and  enjoyment,  and  to  alt  the  same  obligations  of  eveiykind,  as  the  tenn 
woold  have  been  mbjeot  to  if  it  had  not  been  so  enlaj^ed. 

(5)  But  where  any  land  so  held  for  the  residue  of  a  term  has  been 
settled  in  tmat  by  reference  to  other  land,  being  freehold  land,  so  ac  to 
go  along  with  that  other  land  as  far  as  the  law  permits,  and,  at  the  time 
of  enlai^ment,  the  ultimate  benafioial  interest  in  the  t*rni,  whether  sot)- 
ject  to  any  »ub«ii<tinK  particular  estate  or  not.  has  not  become  abeolntely 
and  indetcBsibly  vested  in  any  person,  then  the  estate  in  fee  simple 
ao] ui reel  lu  aforesaid  shall,  without  prejudice  to  any  conveyance  for  value 
previously  made  by  a  person  having  a  contingent  or  defeasible  interest 
in  the  term,  be  liable  to  be,  and  shall  be,  conveyed  and  settled  in  like 
maonet  as  the  other  laud,  being  freehold  land,  aforesaid,  and  nntil  so 
conveyeil  and  settled  shall  devolve  beneficially  as  if  it  had  been  so  CMl- 
veyed  and  settled. 

(6)  The  extate  in  fee  simple  so  acquired  shall,  whether  the  t«r)n  was 
originally  cres(«d  without  impeaclunent  of  waste  or  not,  inclodc  the  fee 
simple  in  at)  mines  and  minerals  which  at  the  time  of  enlargement 
have  not  been  severed  in  right,  or  in  (act,  or  have  not  been  severed  or 
rewrved  bi^  an  inclosure  Act  or  award. 

(7)  This  section  applies  to  every  snch  term  as  nforestud  sabsisting  at 
or  after  the  oommenaement  of  this  Act. 

^-  XIV.— Adoption  of  Act. 

tUcodC  66,— (I)  It  is  hereby  declared  that  the  powers  given  by  this  Acttoauy 
ursBd  person,  and  the  oovenanta,  provisions,  stipnlations,  md  words  which 
"  under  this  Act  are  to  be  deemed  included  or  implied  in  any  instnuaent, 
or  are  by  this  Act  made  applicable  to  any  contract  for  sale  or  other 
transaction,  are  and  shall  be  deemed  in  law  proper  powers,  covenants, 
provisions,  stipulations,  and  words,  to  be  given  by  or  to  be  «ontained  in 
any  such  instrument,  or  to  be  adopted  in  connection  with,  or  applied  lo. 
any  such  contract  or  transaction ;  and  a  solicitor  shall  not  be  deemed 
guilty  of  neglect  or  breach  of  duty,  or  become  in  any  way  liable,  by 
reason  of  his  omitting,  in  good  faith,  in  any  such  instrument,  or  in  con- 
nection with  any  such  contract  or  transaction,  to  negative  the  givii^. 
inclusion,  implication,  or  application  of  any  of  those  powers,  ooveuaotf, 
provisions,  stipulations,  or  words,  or  to  insert  or  apply  any  others  in 
place  thereof,  in  any  case  where  the  provisions  of  this  Act  would  allow 
of  bis  doing  so. 

(2)  But'nothing  in  this  Act  shall  be  taken  to  imply  that  the. insertion 
In  any  such  Ins&ument.  or  the  adoption  in  connection  with,  or  the 
application  to,  any  cootraot  or  transaction,  of  any  farther  or  other  powers, 
covenants,  provlsiDns,  stipulations,  or  words  is  improper. 

(3)  Where  the  eoliciti    ■         ■      -     ■ 
in  a  Qduoiary  poeitloii 


"ora-  XV.— HlBCSLLASKOUS. 

R^DlitioiH       67.— (1)  Any  notice  required  or  authoriied  by  this  Act  lo  be  served 
re^nstinn      shall  be  in  writing. 

""'"■  (2)  Any  notice  required  or  authorised  by  this  Act  to  be  served  on  a 

lessee  or  mortgagor  shall  be  sofBoient,  although  only  addneaed  to  tJm 
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leasee  or  mortgagor  b;  that  deugDatioa,  without  bio  name,  or  geoeraUf  ^A  u  Vicr. 
to  the  persona  interested,  without  any  name,  and  notwitbataamiig  that       "•"■ 
an^peiBOQ  to  be  affected  bj  the  notice  la  sbeent,  under  disability,  nnbom,   ||„crlu- 
or  nnaacertained.  kbocih. 

(3)  Any  notice  required  or  aatborlEed  by  this  Act  to  be  nerved  shall       

be  snfficleDtl;  served  if  it  is  left  at  the  laat-kuown  place  of  abode  or 
business  io  the  United  Kiogdom  of  the  lessee,  lessor,  mortgagee,  mort- 
gagor, or  other  person  to  be  served,  or,  in  case  of  a  notice  requited  or 
authorized  to  be  served  on  alessee  or  mortgagor,  is  affixed  or  left  for  him 

on  the  land  or  an;  hoDseor  bnildlnKOompilaedin  the  lease  or  mortgage, 
or,  in  case  of  a  mining  lease,  is  left  for  the  lessee  at  the  office  or  count- 
ing-house of  the  mine. 

(4)  Any  notice  required  or  authoriied  by  thl!i  Act  to  t>e  served  shall 
also  be  sufficiently  served,  if  it  is  sent  by  post  in  a  registered  letter  ad- 
dressed to  the  lessee,  lessor,  mortgagee,  mortgagor,  or  other  penmn  to  be 
served,  by  name,  at  the  aforeaaid  place  of  abode  or  business,  office,  or 
counting-bouse,  and  if  that  letter  is  not  returned  through  the  post-office 
undelivered  1  and  that  service  shall  be  deemed  to  be  made  at  the  time 
at  which  the  roistered  letter  would  in  the  ordinary  course  be  delivered. 

(6)  This  section  does  not  apply  to  notices  served  in  proceedings  in  the 
Court. 

68.  The  Act  descritied  in  Part  II.  of  the  First  Hcbedule  to  this  Act  shall,  Btiuntidaof 
by  virtue  of  this  Act,  have  the  abort  title  of  the  Btatntotj  Declarations  *  *^  *''"-  *■ 
Act,  183S,  and  may  be  cited  by  that  short  title  in  any  declaration  mode  "'     ' 
(or  any  piupoae  under  or  by  virtue  of  that  Act,  or  in  any  other  document, 
or  in  any  Act  o(  ParlUment,  ^Vs^ 

XVI.— Court;  Pbocbditbei  Obdkbs.  0«™m. 

69. — (1)  All  matters  within  the  jurisdiction  of  the  Court  under  this  Riguluiona 
Act  sh^l,  subject  to  the  Acts  r^;n1ating  the  Court,  be  assigned  to  the  nqpntliiK 
Chancery  Division  of  the  Court.  ffiTiCrt 

(2)  Payment  of  money  into  Court  shall  effectually  exonerate  therefrom  and  ipplica- 
the  person  maldng  the  payment,  tiom. 

(3)  Every  application  to  the  Court  shall,  except  where  it  is  otherwise 
expressed,  be  by  summons  at  Chambers. 

(4)  On  an  application  by  a  purchaser  notice  shall  be  served  in  the  flret 
Instance  on  the  vendor. 

(5)  On  oD  application  by  a  vendor  notice  shall  be  served  in  the  Srst 
instance  on  the  purchaser. 

(6)  On  any  application  notice  shall  be  served  on  such  persona,  if  any, 
aa  the  Court  thinks  fit. 

(T)  The  Court  shall  have  full  power  and  discretion  to  make  such  order 
as  it  thinks  fit  respecting  the  costs,  charges,  or  expenses  of  all  or  any  of 
the  parties  to  any  application, 

(8)  Oeneral  Rnles  for  purposes  of  this  Act  shall  be  deemed  Rules  of  M  ft  40  Vjct. 
Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1876,  "■  **'  "■  ''■ 
and  may  be  made  accordingly. 

(9)  The  powers  of  the  Court  may,  as  regards  land  In  the  County 
Palatine  of  LAncBst«r,  t>e  exercised  also  by  the  Court  of  Chancery  of  the 
County  Palatine ;  and  Rules  for  regulating  proceedinga  in  that  Conrt 
shall  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy  of 
Lancaster,  with  the  advice  and  consent  of  a  Judge  of  the  High  Court 
BoUng  in  the  Chancery  Division,  and  of  the  Vice-Cliancellor  of  the 
County  Palatine, 

(10)  Qeneral  Rules,  and  Rnles  of  the  Court  of  Chancery  of  the 
County  Palatine,  under  this  Act  may  t>e  made  at  any  time  after  the 
paasing  of  this  Act,  to  take  effect  on  or  after  the  commencement  of  this 
Act. 
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*  vnfT.  ot  want  of  jnrwdiction,  or  o(  unuii  (rf  aoy  eoncarreoce,  consent,  notioe. 

or  service,  whethsr  the  pon^hoBer  has  ootioe  of  anj  KDch  w»nt  ot  not. 
rPMo-      ^^)  ^''^  Baction  ihall  bam  effect  with  reepoct  toonvlnue,  nle,  or 
Liu;     other  act  under  the  authority  of  the  Conit,  and  purporting  to  be  in  j^- 
>Eiw.     anance  of  the  Settled  Estal«s  Act,  1817,  Dotwithstaading  the  exce[»ion 
—       Id  section  Forty  of  that  Act,  or  to  be  tn  pursnanoe  of  any  Eormer  Act 
II  VM.  rejiealod  by  that  Act,  notwithatanding  any  exception  in  »nch  forroer  Act. 
(3)  Thin  Bftotion  applies  to  all  ordent  made  before  or  after  the  com- 
mencement  ot  this  Act,  except  any  order  which  has  before  the  com- 
menoement  of  this  Act  been  wt  aaide  or  delennineil  to  be  invalid  oo  any 
ground,  and  except  any  order  aa  r^^rda  which  an  action  or  prooecdii^ 
ix  at  the  commencement  of  this  Act  pending  for  having  it  set  aside  or 
determinetl  to  be  invalid. 
"""■  XVn.— Kepkalb. 


Tl.~(l>  The  enactments  describeil  in  Part  m.  ot  the  Second  Schedule 
■    to  thifl  Act  are  hereby  repealed. 

(2)  The  repeal  by  thU  Act  of  any  enactment  abaU  not  affect  the 
validity  or  invalidity,  or  any  operation,  effect,  or  oonsequenoe,  of  any 
instrument  executeil  or  mode,  or  of  anything  done  or  suffered,  before 
tlie  commencement  of  this  Act,  or  any  action,  proceeding,  or  thing  tben 
pending  or  uncompleled  ;  and  every  such  action,  proceeding,  and  thing 
may  be  uarricd  on  and  completed  as  if  there  had  been  no  snch  repeal  in 
this  Act;  but  this  providon  shall  Dot  be  constraed  as  qualifying  the 
proviHion  of  tbU  Act  relating  to  section  forty  of  the  Settled  SstatM  Act, 
1S77,  or  any  former  Act  replied  by  that  Act. 
XVUL— IHEI^HD. 


■imiii^  (2)  The  Court  shall  bi!  Her  Majeaty'H  High  Conrt  of  Justice  in  Ireland. 

In'UiniC  (3)  A.11  mattent  within  the  inriadiction  of  that  Court  shall,  subject  to 

the  Acts  regulating  that  Court,  be  a-ssigned  to  the  Chancery  Division  ot 

that  Court  J  but  Qeneral  Rules  under  this  Act  may  direct  that  any  of 

those  matters  be  assigned  to  the  Land  Judges  of  that  Division. 

(t)  The  proper  office  of  the  Supreme  Court  of  Judicature  in  Ireland 
shall  be  subiititnted  tor  the  central  office  of  the  Supreme  Court  of 
Judicature. 
4Bt!  4\  virt       ^^'  General  Bules  for  purposes  of  this  Act  for  Ireland  shall  be  deemed 
0.  S7, v.  flB.    Bnlea  ot  Court  within  the  Supreme  Court  o(  Judicature  Act  (Ireland). 
1 877,  and  may  be  made  accordingly,  at  any  time  after  the  passing  of 
this  Act,  to  take  effect  on  or  after  the  commencement  of  this  Act. 
D«thi>r  ^^'~   0)  SectionEveof  the  Vendoraud  Parcha«er  Act,ie74,Ishereby 

bun  trniliB  l^pealed   from  and  after  the  commencement  of  this  Act.   as   riTganbi 
iiiioMi*.       cases  of  death  thereafter  happening ;  and  section  seven  of  the  Vendor 
««.  w  i  s»   and  Purchaser  Act,  187*,  is  hereby  repealed  as  from  the  date  at  which 
*     it  came  into  operation, 

(3)  This  section  extends  to  Ireland  only. 


SCHEDULES. 

THE  FIRST  SCHEDULE. 


Aon  Arwiuma. 

Past  L 

1  *  a  Viot.  e.  110.— An  Act  tor  abolishing  arrest  on  mesne  prooen  in 


civil  actions,  except  in  certain  cases ;  for  extending  the  remedies  ot 

■"'        ~ "~  '*"  ^e  property  of  debtors  ;  and  fo  

wlvent  debtors  in  England. 


creditors  agaiuHt|the  property  of  debtors;  and  for  amending  the  Uirs 
•~  "■- -"jf  of  Inwlvf -     .      . 
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5  ft  3  Vint.  o.  Jl,— Ad  Act  (or  tbe  better  proteotioD  of  purcbnserB  against  « 

jodgmeuts,  Crown  debts,  lU  pendeiui,  and  fists  in  bankruptcy. 
IS  k  19  Vict.  c.  IS. — An  Act  for  the  better  protection  of  purchaficis 
against  judgments,  Crown  debts,  cues  of  Us  peadeoB,  and  life  an- 
nnitiee  or  renKharges. 

22  &  2S  Vict.  c.  3S.— An  Act  to  tnrthei  amend  the  law  ot  property  and 

to  relieve  trustees. 

23  k  21  Tict.  0.  38.— An  Act  to  furtlier  amend  the  law  of  property. 

23  k  21  Vict.  c.  Ilfi. — An  Act  to  simplify  and  amend  the  practice  as  to 
the  entry  of  satisfaction  on  Crown  debts  and  on  judgments. 

27  Jc  28  Vict.  c.  112. — Ad  Act  to  amend  the  law  relating  to  fntnre  jndg- 
ments,  statntes,  and  recogniiances. 

38  &  29  Vict.  c.  10*.— The  Crown  Baits,  etc,  Act.  1866. 

31  4c  82  Vict.  c.  M.— The  Judgments  Extension  Act,  1868. 

Past  II. 

6  ft  6  WilL  1,  0.  62. — An  Act  to  repeal  an  Act  of  the  present  session  of 

ItoUament,  intituled  "  An  Act  for  the  more  effectual  abolition  of 
oaths  uid  afflrmatioDs  token  and  made  in  variniu  Departments  of 
the  State,  and  to  substitute  declarations  in  lieu  thereof;  and  for 
the  more  entire  suppression  ot  voluntary  and  extra-judicial  oaths 
and  affidavits ; "  and  to  make  other  provisions  for  Ihe  abolition  of 
7  oaths. 


thb  second  schedule. 
Bbpeals. 
A  deaorlptioD  or  citation  of  a  portion  of  an  Act  is  inclusive  of  the 
words,  section,  or  other  part,  &nt  or  last  mentioned,  or  otherwise  referred 
to  as  torming  the  l>eginning,  or  as  forming  the  end.  of  the  portion  com- 
prised in  the  description  or  citation. 

Pabt  I, 

An  Act  to  further  amend  the  1 
law  of  property  and  to  re-  Mn  part ;  namely, — 


2S  ft  24  Tict.  c.  126. 


The  Common  law  Procedure  1 
Act,  1860         -         -         -I 
flection  two. 


23ft24Ti<«.  C.I46. 


An  Act  to  amend  the  practice  1 
and  course  of  proceeding  in  V  in  part;  namely, — 
the  HighCourtof  Chancery ) 
flection  forty-eight. 

Pabt  ni. 
An  Act  to  facilitate  the  con- 
veyance of  real  property. 

An  Act  to  give  to  trustees.  \ 
mortgagees,  and  others  cer- 
t^n  powers  now  commonly  Hn  part ;  tuunaly, — 
inserted     in     settlements,  | 
mortgages,  and  wills  -  / 

I^LTts  n.  ft  III.  (Mcttoua  eleven  to  thirty). 
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r-  THE  THIRD  SCHEDnLE. 

HTATUTOKr  HosraAGE. 
PaktI. 
Deed  of  Statutori/  Morlyage, 
This  iHDBttTtrBE  made  b;  way  of  st&tittoT7  moTtm^  ttae 
day  of  ieB2  between  A.  Of  [^.j  of  tbe  cme  {»n  mi 

M.  ot  life.']  of  the  other  part  Witnbssbth  that  in  coanderatJiHi  of 
the  aam  of  ^  now  paid  to  J.  by  It.  of  which  mm  X  b«ebj 

ackuowLedgea  the  receipt  A.  as  mortgagor  and  as  beneScial  ovnet  bacb; 
conveya  to  Jf.  All  tbat  [^.]  To  hold  U>  and  to  the  we  oi  M.mhr 
simple  tor  securing  payment  on  the  day  of 

1883  of  the  principal  sum  ot  £  as  the  mortgage  monej  cith 

iDterest  thereon  at  the  rate  of  [/oir]  per  oentom  per  anDnni. 
Id  witness,  kc. 


PABT   U. 

<A.) 

Deed  ofStatatoTy  Tranter,  Mortgapor  natjoimif. 

This  iNDKNTtmB  made  by  way  of  statntorr  tnuisfer  of  ntatftgt  Ibe 

day  of  1883  between  M.  of  [^.]  of  tbe  uk  put 

and  T.  at  [^]  ot  the  other  part  sapplemeDtal  to  an  indenture  mada  br 

way  of  Btatntory  mortgage  dated  the  day  of  IStJ 

and  made  between  [^o,j|  WlTNGBSBTHthatinconaidermtJonoftbenmof 

X  now   paid   to  Jf.   by  7,  being  the  aggregate  amnuit  d 

£  mortgage  money  and  £  int«re«t  doe  in  respect  of  ibe 

said  mortgage  of  which  sum   M.  hereby  acknowledges  the  lecdpt  M. 

as  mortgagee  hereby  conveys  and  tranaferi  to  T.  the  benefit  of  tbc  aid 


lortgve. 


In  witness,  &c. 

(B.) 

Deed  of  StatKtary  Traiufer,  a  Oariftiantor  jaininf. 
This  Ikdbntube  made  by  way  of  statutory  tianxfer  of  mortgigette 
day  of  1883  between  A.  of  [^.]  of  the  Gnl  (art 

3.  of  [^O  of  the  second  part  and  C.  of  i^fo.J  of  the  thud  part  anpftt- 
mental  to  an  indenture  made  by  way  of  statutory  mortgage  dated  ik 
day  of  1882  and  made  between  [^.]     WirKsann  U" 

in  coDsideiatiou  o[  the  unm  of  £  now  paid  to  A.  by  C.  bebf 

the  mortgage  money  dne  in  respect  of  the  said  mortgage  no  inteim  bdif 
now  dne  and  payable  thereon  of  which  sum  A.  hereby  ackDDvkd^ 
the  receipt  A.  as  mortgagee  with  the  conoDrrence  of  B.  wba  pu* 
herein  as  covenantor  hereby  conveys  and  traosfeis  to  C.  the  beneil  d 
the  said  mortgage. 
In  witness,  tec. 

(C.) 
Statuton/  Trantfer  aitd  StattUory  Mortgage  eoKbuted. 
This  Indentubb  made  by  way  of  statutory  traiufer  of  mart^igcind 
statutory  mortgage  the  day  of  1883  betweeu  ^  of  [.^ 

of  tbe  first  part  Aof  [^.]  ot  theseoond  partandC'.ot  [^.]o'*f"" 
port  supplemental  to  an  mdenture  made  by  way  of  BtatuloT;  aai- 
gage  dated  tbe  day  of  1882  and  made  between [tt] 

Wu  BREAB  the  principal  sum  of  £  only  remains  dne  in  nif* 

of  (he  said  mortgage  as  the  mortgage  money  and  no  int«roftiitM*<l>' 


iDi.  Google 


THB  COHTBTAHODJG  AND   LAW  OF  PHOPKBTT   ACT,   1881.  1449 


THIS  Ihdbhtdbb  wiTHBseBTB  tb&t  \o  coniridcnittoD  of  the  sum  ot  ~ 
£  now  paid  W  A.  b;  C.  of  which  bqih  A.  hereby  HSknowledgeB  the 

receipt  ODd  3.  hereby  acknowledges  the  pftjraent  aod  receipt  as  store- 
iaid*  A.  as  mortgagee  hereby  conveys  &Dd  traoBfcni  to  C.  the  benoflt  of 
the  said  mortgage  Ahd  this  ikdbntube  also  wrtNBBSETH  ttaU  tor 
the  same  colwidenttloD  A.  as  mortgagee  and  according  to  his  estate  and 
by  direction  of  S,  hereby  conveys  and  S.  as  benefioiat  owner  hereby 
conveys  and  confirms  to  6'.  All  that  [^o.J  To  hold  to  and  to  the  use  ot 
C  in  tee  simple  for  secoring  payment  on  the  day  of 

1882  of  t  the  aom  of  i£  as  the  mortgage  money  with  interest 
thereon  at  the  late  of  [/our]  per  centum  per  aoniuu. 

In  witness,  kc. 

[  Or,  in  eatt  of  further  advattoe  after  aforesaid  at'  huert  and  also  in  con- 
rideration  of  the  further  aum  of  £  bow  paid  by  €.  to  3,  ot  which 

sum  B.  hereby  acknowl^ex  the  receipt.  oTid  after  of  at}  iTuert  the  sums  of 
£  and  £  making  together] 

V  Farialiinilabiiiiaik,  oj  iwuiivl,  iBfluta/l^ilHdMiV  uiiuiilvliiihnwmnil,  or 
in  Tupal  qf  any  oUw  lAliy. 

pabt  nr. 

Deed  of  Statutory  Re-cone^aiuie  ^ Mortgage. 

This  Indbhturb  made  by  way  of  statutory  re-conveyatice  of  mortgage 

the  day  ot  1884  between  C.  of  [^o.]  of  the  one 

part  and  £.  of  [^.]of  the  other  part  BDpplemeDtal  to  ao  indenture  niade 

by  way  of  statutory  transfer  of  mortgage  da(«d  the  day  of 

1883  and  made  tietwccn  [^.]  WiTHBsaBTu  that  in  consideration  ot  all 
prinoipal  money  and  intereiiC  due  under  that  indenture  having  been  paid 
of  which  principal  and  Interest  C.  hereby  acknowledges  the  receipt  C.  as 
mortgagee  hereby  conveys  to  B,  all  the  lands  and  hereditaments  now 
vested  in  C.  under  the  said  indenture  To  hold  to  and  to  the  use  of  B. 
in  tee  simple  discharged  from  all  principal  money  and  interest  secured 
by  and  frem  all  claims  and  demands  under  the  faHA  indenture. 

In  witDess,  ka. 


THE  FOURTH  8CHBDULB. 

Khobt  Fobvs  op  Dbedb. 
I. — Mortgage. 
Thib  iNDBHTttRB  or  MoRTOAOB  made  the  day  of 

1882  between  A.  of  Wo.]  ot  the  one  part  and  B.  of  [^w.]  and  C.  of  [^d.] 
of  the  other  part  Witnbssbth  that  in  considenttion  of  the  sum  of 
£  p«^d  io  A.bj  B.  and  C.  out  ot  money  belonging  to  them 

on  a  joint  accoont  of  which  sum  A.  hereby  acknowledges  the  receipt  A. 
hereby  covenants  with  B.  and  C.  to  pay  to  them  on  the  day  of 

18B2  the  sum  of  £  with  interest  thereon 

in  the  meantime  at  the  rate  of  [/imr]  per  centum  per  annum  and  also 
as  long  after  that  day  as  any  principal  money  remains  due  under  this 
mortgage  to  pay  to  B.  and  C.  interest  thereon  at  the  same  rate  by  equal 
half-yearly  payments  on  the  day  of  and  the 

day  of  And  this  Indektube  A.lbo  withbbbeth  that  tor  the 

Bome  consideration  A.  as  beneficial  owner  hereby  conveys  to  B.  and  C. 
All  that  [4%.]  To  hold  to  and  to  the  use  ot  B.  and  C.  in  tee  simple 
subject  to  the  proviso  for  redemption  following  (namely)  that  if  A.  or 
any  person  claiming  under  him  shall  on  tbe  day  of 
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T.  1882  pay  to  S.  aod  C.  the  mm  oE  £  and  mtereBt  tba«OD  at 

_  the  rate  aforeeaid  then  B.  and  C.  or  the  penona  nlniTninfr  under  tbem 
will  at  the  Tequest  «iid  cost  of  A.  or  the  pcmonit  dui^ng  onder  hhn 
re-convej  the  premlKe  to  A.  or  the  pentoiui  claiming  nnder  him  Aulf 
A.  hereby  oovenante  with  B.  as  follows  [ksrg  add  eoftJUttU  at  t»  fin 
inruranee  or  other  ipirmal  covenant  refUirrJ]. 
In  witness,  Ac. 

n.—lStrther  Charge. 
'    This  Indbntubb  made  the  day  of  18        between 

[the  lame  partiet  at  the  foregmmg  ntartgage\  and  snpplemeotal  to  an 
indentoTe  of  roort^age  dat«d  the  daj  of  18        uid  made 

between  the  !<amc  [»rties  for  secaring  the  sum  of  £  and 

interest  at  [/otw]  per  centum  per  annum  on  property  at  [^.]  Wrr- 
HEaBBTH  that  in  consideration  of  the  farther  nun  of  £ 
paid  to  A.  by  B.  and  C.  oat  of  money  beloi^og  to  tbem  on  a  j<HDt 
account  \add  receipt  and  eovenant  at  in  the  /oreffoing  mortfofe]  and 
further  that  all  the  property  comprined  ia  the  before-meotioiied  indea- 
ture  of  mortgage  aball  stand  charged  with  the  payment  to  S,  and  C  fit 
the  sum  of  £  and  the  interest  thereon  hereinbefore 

covenanted  to  be  paid  as  well  as  the  sum  of  £  and 

interest  secured  by  the  same  indenture. 

in.—  Qmeeyanee  oH  Sale. 

This  Ihpemtubb  made  the  day  ot  1BS3  between  A.  of 

[*e.]  of  the  GiHt  part  S.  of  [^0.]  and  C.  at  {Jfo.}  of  the  (ecoDd  put  and 
At.  of  [^0,]  of  the  third  part  Wrbheas  by  an  indentote  dated  [^.1 
and  made  between  i^o,'\  the  lands  hereinafter  mentioned  were  conveyed 
by  A.  to  B.  and  6'.  in  fee  simple  by  way  of  mortgage  for  secoriiv 
£  and  interest  and  by  a  supplemental  indenture  dated 

[4*.]  and  made  between  the  bbide  parties  those  lands  were  charged  by 
A.  with  the  payment  to  B.  and  C.  of  the  further  sum  of  £ 
and  interest  thereon    And  WHBRBAa  a  principal  sum  of  £ 
rematna  due  under  the  two  before-mentioned  tndentuies  bnt  all  intenat 
thereon  has  been  paid  as  B.  and  C.  hereby  acknowledge    Now  THM 
Indentube  WITNESSETH  that  in  consideration  of  the  sum  of  £ 
puiil  by  the  direction  of  A.  to  B.  and  C.  and  of  the  sum  of  £ 
paid  to  A.  those  two  sums  making  together  the  total  snm  of  £ 
paid  by  M.  for  the  purchase  of  the  tee  simple  of  the  lands  hereinafter 
mentioned  of  which  sum  of  £  B.  and  C.  hereby  acknow- 

ledge the  receipt  and  of  which  total  sum  of  £  A.  hereby 

acknowledges  the  payment  and  receipt  in  manner  before  mentioned  B. 
and  C.  as  raortg^ea  and  by  the  direction  of  A.  as  beneficial  owner 
iiereby  convey  and  A.  as  bcneliciat  owner  hereby  conveys  and  oonfinn* 
to  .If.  All  that  [^B.]  To  hold  to  and  to  the  use  of  M.  in  fee  simple 
dinchargod  from  all  money  secured  by  and  from  all  claims  under  the 
before-mentioned  indenture<i  [Add,  ^  required.  And  A.  hereby  acknow- 
ledges the  right  of  JU.  to  production  of  the  documents  of  title  mentioned 
in  the  SoheSde  hereto  and  to  delivery  of  cofries  thereof  uid  hMebr 
undertakes  for  the  safe  custody  thereof]. 

In  witness,  be. 

[The  Schedule  above  referred  to. 

To  aoTUain  lift  i^doetimmitt  retained  by  A.'] 

V/.-~ Marriage  Settlenent. 
This  Indentube  made  the  day  of 
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■tioD  of  the  iDtended  marriage  between  Join  Jf.  and  Jarw  S.  John  M.  at  Ml**  Vi 
aeCUor  hereby  oonveys  to  X  and  Y.  All  that  [^e.'\  To  hold  to  X.  and  °- "- 
Y.  in  fee  Himple  to  tbe  nee  ot  John  M.  in  fee  Bimple  antil  the  marriage 
snd  after  the  mamage  to  the  UHe  of  John  31.  dnrinK  hia  life  without 
Kmpeaohmeat  ot  waste  with  remainder  after  his  death  to  the  dm  that 
•/«■«  S.  if  she  snrrivef  Mm  may  receive  during  the  rest  of  her  life  a 
yearly  jointure  rent  charge  of  ;£  to  commence  from  hia 

<leath  and  to  be  paid  by  equal  lialf-yenriy  payments  the  Gi«t  thereof  to 
lie  made  at  the  end  ot  six  calendar  months  from  bis  death  if  she  is  then 
living  or  if  not  a  proportional  part  to  be  paid  at  her  death  and  subject 
to  the  before-mentioned  rentcharge  to  the  use  ot  X  and  ¥.  for  a  term 
of  five  hnndred  years  withont  impeachment  ot  waste  on  the  trustR 
hereinafter  declared  and  subject  thereto  to  the  ase  ot  the  first  and 
other  Bona  of  John  M.  and  Janf  S.  successively  according  to  seniority  in 
tail  male  with  remainder  [auert  here,  if  thought  denrabb,  to  the  use  of 
the  same  fitstaud  other  sons  BQCce»aivelj  according  to  seniority  in  tail 
with  remainder]  to  the  use  of  all  the  danghteis  of  John  M.  and  Jatm  S. 
in  equal  shares  as  tenants  in  common  in  tail  with  cross  remainders 
between  them  In  tail  with  remainder  to  the  use  of  John  M.  in  fee 
simple.  [Intert  trattt  of  ttrm  of  MO  y  f art  for  raiting  portvnu  ;  atto.if 
required,  power  to  charge  jmnture  and  portunu  on  a  futv/rr.  marriage  ; 
aUo  ptneert  if  *ale,  eatehaage,  <md  partition,  and  other  power*  and  proin- 
gimu,  if  and  at  deii/red.'\ 
In  witness,  kc. 


45  Vict.  c.  15  {The  Commonable  Rights  Compensation 
Act,  1882).     . 

An  Act  to  provide  for  the  better  applicatiim  if  Sfmeyi  paid  bg  way  ef 
Compentation  for  the  aompuUory  a^qmtiiion  of  Common  Land*  and 
rxtingifit&ment  if  Jiij/hti  ^  Common.  [19'*  June,  1882.] 

Whereas  under  the  proviaionG  of  the  lands  Clauses  Consolidation  Act,  ^jvicr.c. 

1S46,  and  ot  railway  and  other  special  Acts  of  I'arliament,  money  is  

directed  or  authorized  to  be  paid  to  a  committee  as  compensation  for  s  &  e  Vict 
the  extinction  of  commonable  rights  or  tor  lands,  being  common  landH  "•  "*' 
or  in  the  nature  thereof,  the  right  to  the  soil  ot  which  belongs  to  the 


And  by  the  Lands  Clauses  Consolidation  Act,  1846,  and   by   theij^^gviot. 
Incdosiure  Act,  1862,  and  the  Inclosore  Act,   1864,  certain  powers  of  o.  ;b. 
apportioning  and  otherwise  dealing  with   such   money  are  conferred  *^*  18  vict. 
npon  any  such  committee  and  npon  the  Inolosure  Commissioners  for  ''' 
England  and  Wales  (hereinafter  called  the  Commissioncni),  but  such 
powers  are  found  in  practice  to  be  insuffioienl,  and  money  paid  by  way 
ot  oompensation  tn  aforesaid   is  often  in  oonseqnence  useless  to  the 
persons  interested  therein; 

And  whereas  it  is  expedient  to  give  such  powers  of  dealing  with  such 
compensation  money  as  are  faereioatter  spemfied,  bnt  such  powers 
cannot  be  conferred  without  the  sanction  of  I'arliament : 

Be  it  enacted  by  the  Queen's  moi>t  Excellent  Majesty,  by  and  with 
the  advice  and  oonsont  of  the  Lords  spiritual  and  temporal,  and 
Common^  in  this  present  Parliament  assembled,  and  by  the  authority 
of  the  tame,  as  follows ; 

I ,  —This  Act  may  be  cited  as  the  Commonable  Bights  Compensation  short  Utis. 
Act.  1882. 

2.— <1)  With  respect  to  any  money  which  has  been  or  hereafter  may  Ajiplicntion 
be  paid  by  any  railway  or  other  public  company  or  corporate  body  or  jj?™'**'''*' 
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tiViCT.c.is,  tnoorporat«i1  tberewiih,  or  of  any  other  Act  of  Parluunent  to  »  oom- 
"~  "  mittee  of  oommonera  aa  compenaation  for  the  extit^nisbmeot  ol  ooin- 
moosbls  or  other  rights  or  tor  lands  being  oommon  lands  or  in  dw 
nature  thereof  the  right  to  the  soil  of  which  maj  belong  to  tht 
comraooen,  the  committee  (or  a  majority  in  number  thereof)  or,  after 
the  expiration  of  twelve  montliH  from  the  paymentof  saab  money  to  Oit 
oommittee.  ati;  three  of  the  persona  claiming  to  be  interested  in  mch 
money  may  make  application  in  writing  to  the  Commivioriera  to  call  a 
meeting  of  the  peraons  Interested  in  such  money  to  consider  the  appli- 
cation thereof,  and  tbe  CommissionerB  shall  call  a  meeting  accordingly, 
and  at  nnch  meeting  the  majority  in  number  and  the  majority  in  respect 
of  interest  of  tbe  persons  present  may  decide  by  resolntion  thkt  mcb 
money  ithall  be  applied  and  laid  out  in  one  or  more  of  the  following 

(d)  In  the  improvement  of  the  remainder  of  tbe  common  land  in 
respect  of  a  portion  of  which  such  money  has  been  paid ; 

818  Vict.         (ft)  In  defraying  the  expense  of  miy  proceedings  ander  the  Metro- 
e.  118,  ell.  poiiian  Cotomons  Acts  or  onder  the  Jnclosare  Acts,  IMS  to  1878, 

with  reference  to  a  sclieme  for  the  local  management,  or  a  Pni- 
vinonal  Order  for  tbe  regnlation,  ot  snoh  common  land,  or  at  any 
application  to  Parliament  tor  b  Piif«te  BiJI  or  otherwise  tor  the 
preservation  and  management  of  snoh  common  land  a*  on  open 

(o)  In  defraying  the  expense  of  any  l^al  proceedings  for  tbe  pro- 
tection of  sncb  oommon  land,  or  the  commonets'  r^te  over  tbe 

(ij)  In  the  parchase  of  additional  land  to  be  used  as  common  laod ; 

(e)  In  the  pnrcbase  of  land  to  be  used  as  a  recreation  ground  for  tbe 
neigbbonrhood ; 

and  any  such  resolntion  shall  hind  the  minority  and  all  absent  parties. 
and  tbe  Commieaionen  shall  make  an  order  under  their  seal  for  the 
payment  to  them  of  any  expenses  incurred  by  them  in  relatioD  to  Ibe 
matter,  and  (subject  to  anch  payment)  for  the  application  ot  tbe  money 
according  to  sucb  reaolation,  and  the  oommittee  or  the  persons  in  irticGe 
namex  sach  money  Httuids  or  is  invested,  or  the  sarrivois  or  sarrivor  in 
acconnt  of  nuch  persons,  or  the  leg&l  personal  representstive  ot  sncb 
survivor,  shall,  npon  service  of  any  mcb  order  of  the  Commisaionen  as 
aforesaid  upon  them  nr  any  of  them  or  any  person  on  tbeir  b«haU  as 
the  Commissioners  may  direct,  pay  and  apply  the  s^d  money  or  reaUie 
any  secnrity  in  wbioh  the  same  is  invested,  and  pay  and  «f^y  the 
proceeds  thereof  in  maimer  directed  by  the  said  order, 

(2)  Any  land  so  purchased  as  afore^d  for  use  as  oommon  land  shall 
be  conveyed  to  and  vest  In  trustees  upon  trusts  for  the  peisons  interested, 
such  trustees  to  be  appointed,  and  anch  tmsCs,  and  the  powen  and 
duties  of  the  tmsteea,  and  provisionB  for  tbe  appointment  c^  new 
tnutoes  from  time  to  time  to  bo  declared  and  provided  by  an  mder 
under  the  seal  of  the  Commissioners,  pursnant  toresolationsto  be  pased 
at  a  special  meeting  of  tbe  persons  interested,  convened  by  tbe  said 
CommlssiDneni  by  sacb  majorities  as  aforesaid. 

(3)  Every  appointment  of  a  new  trustee  or  ot  new  tnutees,  in  pnr- 
snance  of  this  A^ct,  shall  be  subject  to  confirmation  by  the  Oommlnioun 
under  tbeir  seal,  and  upon  such  oonflrmation  the  land  shall  vest  in  tbe 
remaining  and  the  newly  appointed  trustees  without  an;  oonveyauoe. 

(4)  The  Commissioners  shall  pnblish  sncb  notice  ot  any  meeUng  bdd 
under  this  Act,  and  frame  such  rules  and  give  such  direction*  for  the 
ooudact  of  Boch  meetings  and  the  service  of  orders  made  by  them  ander 
this  Act  as  they  may  deem  fit,  and  may,  if  they  think  lit,  direct  an 
assistant  commissioner  appointed  bj  them  to  preside  at  any  such 
meeting,  and  any  such  meeting  may  be  adjourned  from  time  to  tine. 

(5)  Any  laud  ao  purchased  as  aforesaid  for  use  as  reaeation  graond 
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Bboll  be  convened  to  Mid  vest  in  the  local  aatliorit;  as  ipedSed  in  the  uvicr.cig 

schedale  to  thU  Act  tor  the  diatrict  within  which  auch  Isad  ia  Bitoate, 

&iu)  shall  be  held  and  managed  by  Bnch  local  authoriCy,  aabjeot  to  and 
in  accordance  with  the  provimonB  relating  to  recreation  gronndB  re- 
apectivelj  contained  in  the  Inctoaure  Acta,  1845  to  18T8, 

3. — Any  moneya  heretofore  paid  or  hereafter  to  be  paid  b;  any  railway  AiipUnUan 
or  other  pnblic  company  or  body  corporate  or  otherwise  under  the  pro-  oteamptvit 
visioDs  of  the  Landa  Clauses  Act,  1846,  and  auj  Act  incorporated  there-  )s"r»»*^ 
with^  or  of  any  other  Act  of  Parliament,  toanylocal  authority  as  apeoifiad  ti 
in  the  achedule  to  this  Act,  or  to  the  churchwardens  and  oveiseera  of  a  v 
panah  in  leapect  of  any  reoreatioD  ground  or  allotment  for  field  gardens  f 
token  under  the  powera  of  any  such  Act  or  Acta  of  EWliameDt  ahall  be 
^plied  in  manner  provided  by  Che  Inclosuie  Acta,  1845  to  1878,  aa  43  A  43  Vint. 
amended  by  the  Commons  Act,  1879,  with  respect  to  the  surplus  renta  '■  ^• 
ajiinng  from  recreation  groanda  and  field  gardens  respectively. 

4. — Inany  caae  where  money  paid  by  way  of  compensation  as  aforesaid  proilsloii  for 
tias,  before  the  passing  of  this  Act,  been  applied  in  any  one  or  more  of  <=*•<•  "btn 
ijie  ways  Huthoriied  by  this  Act,  a  resolution  may  be  passed,  at  an 

meeting  oi  the  petaons  intereated,   called   by   the   CommiBBionerB   i ^ 

manner  provided  by  this  Act,  by  snch  majorities  as  aforesaid  approving  cionhu 
ot  snch  applicatioo,  and  such  application  shall,  upon  the  allowance  of  "'''T^  Jj 
SDcb  resolution  by  the  commisaionera  under  their   seal,  be  deemed  to  t^^,„,n, 
bave  been  lawfully  made  under  the  provisions  of  this  Act ;  and  the  com-  uUuirizBi 
niitt«e  or  other  persons  by  whom  such  money  has  been  so  applied  shall  *>y  M*  A> 
thereupon  be  discharged  from  all  liability  in  respect  of  snch  money  so 
applied.     And  the  provisions  in  this  Act  contained  with  respect  U>  the 
declaration  of  tmsts,  and  the  powers  and  dntiea  of  trustees,  and  the 
Appointment  of  new  trustees,  from  time  to  time,  shall  apply  in  every 
caxe  ia  which  euch  money  has,  before  the  passing  of  this  Act,  been  laid 
oat  in  the  porchase  of  laiid. 

6, — Copiefl  of  all  orders  made  by  the  Coauniasionets  auder  this  Act  ^J^*  "* 
■hall  be  deposited  and  kept  in  like  manner  aa  copies  of  an  award  are  """'^ 
try  the  Inelosure  Act,  184E,  directed  to  be  deposited  and  kept, 

6.— This  Act  shall  not  ext«nd  to  the  New  Forest.  rhVtJlli^'' 


SCHEDULE 


Within  the  Metropolis     -  - 

Not  within  the  Metropolis,  but 
within  tbo' district  of  an  urban 
sanitary  aathority,  as  defined  by 
the  Pnblic  Health  Act,  1876,  or 
any  Act  amending  the  same. 

Blaewliere  tbao  within  the  Metro- 
poll*  or  tbe  district  of  an  urban 
___.. —  »ntbority  aa  above  de- 


Tbe  Metropolitan  Board  of  Works. 
The  urban  sanitary  authority. 
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45  &  46  Vict.  c.  21  {The  Placea  of  Worship  SUbb  Anumd- 
mmt  Aa,  1862). 

4JiiMVici.  An  Aot  to  amend  the  Place*  if  WortMp  SUet  Aat,  1S73. 

C-".  [12(*  JWr.  1882.] 

3VA37VM.      Whereas  b;  the   Placea  ot   Worship  Sites  Act,  1878,  £aciliti«H are 
c  M.  aSonled  lor  the  conveyance  of  pieces  of  Uiid  Dot  exceeding  in  qnuititT 

one  acre  for  aiteB  for  places  of  religions  worahip  and  for  tinriaj  places, 
but  doubts  have  been  entertained  whether  conveTimcas  can  be  made 
nn<ler  that  Act  by  oorporatioiiE  and  pablic  bodies,  and  it  is  expedient  to 
remove  such  doabtA : 

And  whereas  cases  have  fuiseD  in  which  tenants  for  life  are  miahle 
to  make  cunvejances  nnder  the  said  Act  by  reason  that  the  peison  rteit 
entitled  to  the  manor  or  lands  for  a  beneficial  interest  in  fee  simple  or 
fee  tail  is  onbom  or  onasoertaicied ;  and  it  ta  expedient  Us  gnut  iocnaeed 
facilities  for  making  snch  oonvejanoes : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  K[»ritaal  and  t«mp«a*I, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the  antbority 
of  the  same,  as  follows  ; 
u.Biwriuiw       1.— The  Places  of  Worship  Sites  Act,  1873,  shall  be  coostnied  as  ex- 
i>r  IuiiIb  by    tending  to  authorize  on;  coiporatioo,  ecclesiastical  or  lay,  whether  sole 
opnwn.tiuiii  Q[,  aggTPpiit*.  and  any  officers,  justices  of  the  peace,  trustees,  or  oommis- 
f^^^"      siuners  holdin);  land  for  public,  ecclesiastical,  parochial,  charitable,  or 
b«)i<a.  other  purpoxes  or  objects,  to  grant,   convey,   or  enfranchise  for  tbe 

purposes  of  the  Act  such  quantity  of  land  as  therein  mentioned :  Pro- 
vided as  follows : 
(a)  An  ecclesiastical  corporation  sole,  being  below  tbe  dignity  of  a 
Bishop,  shall  not  make  any  such  grant  without  the  oonaent  in 
writing  of  the  Bishop  of  the  diocese  to  whose  jurisdiction  he  is 
subject : 
(A)  A  muuicipal  corporation  shall  not  make  any  such  giant  witboot 
the  consent  in  writing  of  the  Commissioners  of   Her   Majesty's 
Treasury ; 
(c)  Parochial  property  shall  not  be  so  granted  withont  tbe  oonsent  al 
a  miijorily  of  the  lalepayerv  and  owners  of  property  in  tlie  parish 
lu  which  the  property  belongs,  assembled  at  a  meeting  to  be  ooD- 
vcned  according  to  the  aode  pointed  out  in  the  Act  of  the  sesNtn 
.1  A  u  W.  4  i'<^'<^  i°  'h*-'  ^^^^  ^°^  sixth  yeai»  of  the  reign  of  King  William  tbe 

L-.  m.  Focrth,  chapter  69,  intituled  "  An  Actt  o  facilitate  the  conveyance 

of  workhouses  and  other  property  of  parishes,  and  of  incorponiti<nis 
or  unions  of  parishes  in  England  and  Wales,"  and  of  the  Local 
Oovemment  Board  and  of  the  guardians  ot  tbe  poor  of  the  [«tish  <w 
of  tbe  onion  comprising  the  parish,  testified  by  their  toeing  parties 
to  the  conveyance : 
{d)  I'roperty  held  on  trust  for  charitable  pnrposes  shall  not  be  ra 
granted  without  the  consent  of  the  Charity  CommissioDen  for 
England  and  Wales. 
2.~-The  said  Act  sliall  be  construed  as  extendi!^  to  aathortee  tnj 
persou  seised  or  entitled  only  for  life  or  lives  of  or  to  any  manor  or  lands 
of  freehold  tenure  to  make  such  grant,  conveyance,  or  eufianchisemeat 
as  is  mentioned  in  the  said  Act  in  cases  where  the  peison  next  entitled 
to  the  same  for  a  beneficial  interest  In  remainder  in  fee  simple  or  fee 
tail  is  unborn  or  unaKoertained ;  Provided  that  no  such  grant,  conveT- 
ancc,  or  eDfranchisement  made  by  any  such  person  seised  only  for  a  life 
or  lives  shall  be  valid  unless  the  person  seised  or  entitled  for  a  beuefidsl 
est  for  life  or  lives,  or  for  an  estate  in  fee  simple  or  fee  tail  (at  tha 
may  be)  in  remainder  immediately  expectant  on  the  eataM  of  nob 
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lahalTbe 


ir  l&ndB  (if  any,  and  UAM  Vi 


«  Bucb  pe(«on,  or  tf  such  peraou  be  not  legally  competent, 
nBtecB  or  trtutee  (if  any)  of  such  manor  or  lands  dorlDg  the 
contingenQT  of  the  then  immediate  or  eipectont  estate  in 
or  fee  tail  in  soeh  manor  or  lands  shall  in  like  manner 


45  A  46  Vict.  c.  38  (The  SeUled  Land  Act,  1882). 

An   Act  for  /acUUiUinff  Satet,  Leau*,  and  other  ditpe*ltU>»*  i^  Settled 
Land,  atid  for  ^omo^Ttg  the  exemitiott  of  Imprmementi  thereim. 
[IWA  Auyiut,  1882.] 
Be  tt  enacted  bj  the  Qneen'a  most  Excellent  Uajesty,  b;  and  with  45&MV 
the  adrice    and    consent  of   the   Lords  spiritual  and  temporal,  and       c.  38. 

Commona,  In  this  present  Pailiament  assembled,  ajid  by  the  autfaority 

of  the  same,  as  follows: 

Phe- 
1.— PRBLIMINABY.  umMii 

1.— (I)  This  Act  may  be  cited  as  the  Settled  Land  Act,  IBS!!.  (Uiortut 

(Sy  This  Act,  except  where  it  is  otherwise  expressed,  shall  commence  aHuinioH 
and   ta^  efiect  from  and  immediately  after  the  thirty-first  day  of  '"Vl*': 
December  one  thonsand  eight  hundred  and  eighty-two,  which  time,  is  **'"''■ 
in  this  Act  referred  to  as  the  commencement  of  this  Act. 
{3)  l^lis  Act  does  not  extend  t^  Scotland. 

n. — DEFIKITIONB.  MITION 

2. — ^1)  Any  dead,  will,  agreement  for  a  settlement,  or  other  agree-  DcAniUo 
ment,  covenant  to  surrender,  copy  of  court  roll.  Act  of  Parliament,  or  «tu<""" 
other  instmment,   or  any   number  of  itiatrtimeDt*,  whether  made  or  }3!J*^i,^' 
paHoed  before  or  after,  or  partly  before  and  partly  after,  tbe  commence-       ' 
ment  of  this  Act,  under  or  by  virtue  of  which  instmment  or  instruments 
any  land,  or  an;  estate  or  interest  in  land,  stands  for  the  time  being 
limited  to  ot  in  trust  for  any  peraons  by  way  of  sncoession,  creatcM  or 
is  for  purposes  of  this  Act  a  settlement,  and  is  in  this  Act  referred  lo  as 
a  settlement,  or  as  the  settlement,  as  the  case  reqaires. 

(2)  An  estate  or  interest  in  remainder  or  reversion  not  disposed  of  by 
a  settlement,  and  reverting  to  the  settlor  or  descending  to  the  turitator's 
heir,  is  for  purposes  of  this  Act  an  estate  or  interest  comiog  to  the 
settlor  or  heir  ooder  or  by  virtue  of  tbe  settlement,  and  comprised  in 
the  subject  of  the  settlement. 

(3)  Land,  and  any  estate  or  interest  therein,  which  is  the  subject 
of  a  settlement,  is  for  purposes  of  this  Act  settled  land,  and  is,  in 
relation  to  the  settlement,  referred  to  in  this  Act  as  tbe  settled  land. 

(1)  The  determination  of  the  question  whether  land  is  settled  land, 
for  purposes  of  this  Act,  or  not,  is  governed  by  the  state  of  facts,  and 
the  limitations  ef  the  settlement,  at  tbe  time  of  the  settlement  taking 

(5)  The  person  who  is  for  the  time  being,  under  a  settlement, 
beneddaJly  entitled  to  possession  of  settled  land,  for  his  life,  is  for 

ffi^pc8es  of  this  Aot  the  tenant  tor  life  of  that  laud,  and  the  tenant  for 
e  under  that  settlement. 

(6)  It,  in  any  case,  there  are  two  or  more  persons  so  entitled  as 
tenants  in  common,  or  as  joint  tenants,  or  for  other  concurrent  estates 
or  inteEwts,  they  togetlwr  constitnte  the  tenant  for  life  tix  pnrpoeei 
of  this  Act. 
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iMVkt.  (7)  A  person  being  tenant  for  life  within  the  foregoing  definitions 
''■  **•  shall  be  deemed  to  be  aacb  notwithstanding  that,  under  the  settlement 
oai-  "'  otlierwise,  the  settled  Und,  oi  his  estate  or  interest  therein,  is  incom- 
mom.     bered  or  charged  in  an;  ■"»""■"•  or  to  an;  extent. 

(8)  The  persons,  if  any,  who  are  lor  the  time  being,  nnder  a  settje- 

ment,  tmBt«ea  with  power  of  sale  of  settled  land,  or  with  power  of 
consent  to  or  approval  of  the  exercise  of  snch  a  power  of  sale,  or  if 
under  a  settlemeot  there  are  no  such  tmstees,  then  the  peiwins,  ii  an;, 
for  the  time  being,  who  are  b;  the  settlement  declared  to  be  trustees 
thereof  for  purposes  of  this  Act,  are  for  pnrpoaea  of  this  Act  trustees 
of  the  settlement. 

(9)  Capital  monc;  arising  under  this  Act,  and  receivable  for  the 
truHt^  and  purposes  of  the  settlement,  is  in  this  Act  referred  to  as 
capital  money  arising  under  this  Act. 

(10)  In  this  Ac!t_ 

(i.)  Land  includes  incorporeal  beteditaments,  also  an  undivided  share 
in  land;  income  includes  rents  and  proSts;  and  possession 
Includes  receipt  of  inoome: 
(ii.)  Rent  includes  yearly  or  other  tent,  and  toU,  duty,  royalty,  or 
other  reservation,  b;  the  acre,  or  the  ton,  or  otherwise ;  and.  in 
relation  to  rent,  payment  includes  delivery ;  and  line  inclDdes 
premium  or  fore-^t,  and  any  payment,  cot^deration,  or  benefit 
in  the  nature  of  a  One,  premium,  or  fore-gift : 
(iii.)  Building  purposes  include  the  erecting  and  the  improving  of, 
and  the  adding  to,  and  the  repairing  of  buildings;  and  a  building 
lease  is  a  lease  for  any  building  pnipoees  or  purposes  coonected 
therewith : 
(iv.)  Mines  and  minerals  mean  mines  and  minerals  whether  already 
opened  or  in  work  or  not,  and  include  all  minerals  and  substances 
in,  on,  or  under  the  land,  obtainable  by  underground  or  by  surbce 
working;  and  mining  purposes  include  the  sinking  and  searching 
for.  winmng,  working,  getting,  making  merchantable,  ameltiiig  or 
otherwise  converting  or  working  for  the  purposes  of  on;  manu- 
facture, CBnying  away  and  disposing  of  mines  and  minerals,  in 
or  under  the  settled  land,  or  any  other  land,  and  the  erectioD  of 
builtUngs,  mod  the  execution  oif  en^neering  and  other  works, 
suitable  for  those  purposes ;  and  a  mioing  lease  is  a  lease  tor  any 
mining  purposes  or  purposes  oonnected  therewith,  and  incjudei 
a  naut  or  licence  for  any  mining  purposes : 
(v.)  Uanor  includes  lordship,  and  reputed  manor  or  lordship : 
(vi.)  Steward  includes  deputy  steward,  or  other  proper  ofiicer,  of  a 

manor ; 
(vii.)  Will  includes  oodicil,  and  other  testamentary  instrument,  and  a 

writing  in  the  nature  of  a  will : 
(vilt.)  Securities  include  stocks.  Funds,  and  shares : 
(ix.)  Her  Majesty's  High  Court  of  Justice  is  referred  to  as  tbe  Court: 
(x.)  The  Land  Commissioners  for  England  as  constituted  by  tbii  Act 

are  referred  to  as  the  Land  ComudssioQets.- 
(zL)  Person  inolndes  oorporatian. 

^^^  IIL— SALE;    EHniA»C!HlBXllENT;    EXOHANOE;    PABnnON. 

^i ; '  Saiteral  Poteer*  mti  BegtAUkmt. 

™°"-  3.— A  tenant  for  lifc- 

„^,^  (i.)  May  sell  the  setQed  load,  or  any  put  thereof,  or  any  eaaemeot, 

•n  anrf  right,  or  privil^e  of  any  kind,  over  or  in  relation  to  the  same ; 

E"viu-  and 

"  *»  (ii.)  Where  tbe  settlement  comprises  a  manor, — may  sell  tbe  seigncoy 

>■£  of  ""J  freehold  land  within  the  manor,  or  the  treehokl  »ai 

'  inheritanoe  of  any  oopyhold  or  vabotaaxy  land,  poroel  of  the 
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manor,  witb  or  without  any  exception  or  reservalioD  of  all  or*SA*«ViCT. 
any  mines  or  minerala,  or  of  aoy  rightB  or  powers  relative  to       '^■'*- 
miuiug  porpoees,  so  as  in  every  such  case  Ui  effect  an  enfran-  ^^     .  „^ 
chisement;  and  FnAi<cHii>B- 

(iii.)  May  make  an  eiohaoge  of  the  settled  land,  or  any  part  thereof,  hest;  Ex- 
for  other  land,  inclnding  an  eichange  in  consideration  of  money  jj'"*""^' 
paid  for  equality  of  exchange  ;  and  """ 

(iv.J  Where  the  settlement  compriBcs  an  undivided  share  in  land,  or,     t),^,„«i 
under  the  nettlement,  the  settled  land  has  come  to  be  held  in  un-  Pnierrt  n.irf 
divided  shares, — may  concur  in  mftlgng  partition  of  the  entiretv,  Srtii'f^tt'oiv. 
inclnding  a  partition  in  consideration  of  money  paid  for  equality 
of  partition. 
4.-^1)  Every  sale  shall  be  made  at  the  best  price  that  can  reasoiwbly  Etcsnlriloiu 
be  obtaiiied.  remKiiiig 

(2)  Kvery  exchange  and  eveij  partition  shall  be  made  tor  the  beat  Ilhii,^"' 
consideration  in   land  or  in  land  and  money  that  can  reasonably  be  Aiahuigs, 
obtained.   .  wd  par- 

ts) A  sale  may  be  made  in  one  lot  or  in  several  lots,  and  either  by  *'''™- 
aiOction  or  by  private  contract. 

(4)  On  a  sale  the  tenant  for  life  may  Sz  reserve  biddings  and  bny  in 
at  &I1  auction. 

(6)  A  aale,  exchange,  or  partition  may  be  made  subject  t«  any 
stipolations  respecting  title,  or  evidence  of  title  or  other  things, 

^6)  On  a  sale,  exchange,  or  partition,  any  restriction  or  reservation 
^th  respect  to  building  on  or  other  user  of  land,  or  with  respect  to 
mines  and  minerals,  or  with  respect  to  or  for  the  purpose  of  the  more 
beueBcial  working  thereof,  or  with  respect  to  any  other  thing,  may  be 
imposed  or  reserved  and  made  binding,  as  tar  as  the  law  permits,  by 
covenant,  condition,  or  otherwise,  on  the  tenant  tor  life  and  the  settled 
land,  or  any  part  thereof,  or  on  the  other  party  and  any  land  sold  or 
given  in  exchange  or  on  partition  U>  him. 

(7)  Ad  enfranchisement  may  be  made  with  or  without  a  re-grant  of 
an?  right  of  common  or  other  right,  easement,  or  privilege  theretofore 
appendant  or  appurtenant  to  or  held  or  enjoyed  witb  the  land  enfran- 
oiused,  or  reputed  so  to  be. 

(8)  Settled  land  in  England  shall  not  be  given  in  exchange  for  land 
ont  of  England. 

Speeial  Pomer*.  yaxi.rt. 

6.  Where  on  a  sale,  exchange,  or  partition  there  is  an  incumbrance  TniBfar  of 
aflecting  land  Bold  or  giveo  in  exchange  or  on   partition,  Uie  tenant  '"™"'Jj*R- 
tor  life,  with  the  consent  of  the  incumbrancer,  may  char^  that  incum-  ™,]"'mc!'''^ 
brance  on  any  other  part  of  the  settled  land,  whether  already  charged 
therewith  or  not,  in  exoneration  of  the  part  sold  or  so  given,  aiul,  by 
conveyance  of  the  fee  simple,  or  other  eatato  or  interest  the  subject  of 
the  settlement,  or  i>y  creation  of  a  term  of  years  in  the  settled  land,  or 
otherwise,  make  provision  accordingly. 

IV.— Lkabbb.  oTumJ 

QeiteraX  PoKort  and  StgtUatimu.  k^uu^^^ 

6. — A  tenant  for  life' may  lease  the  settled  laud,  or  any  part  thereof,  or  ivierrar 
auy  easement,  right,  or  privil^e  of  any  kind,  over  or  in  relation  to  the  J?,""','"' 
•ame,  tor  any  piupoee  whatever,  whether  involvii^  waste  or  not,  for  any  Jjlt  ,^J™*, 
term  not  exceeding —  or  bixiidijig 

(i.)  In  case  of  a  bnildii^  lease,  ninety-nine  years :  or  mining 

<ii.)  In  case  of  a  mining  lease,  sixty  years :  pnijn*". 

(iil.)  In  case  of  any  other  lease,  twenty-one  years. 

7.— (1)  Every  lease  shall  be  by  deed,  and  \k  mailr  to  tnke  rffeol  in  KsguUihuu 
possession  not  later  than  twelve  months  after  its  date.  nvwUng 

Vi)t.   II.  AAA 
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T-     (a)  Every  lease  ahall  reserve  the  best  rent  that  can  teasonablj  be 
_  obtaiacd,  regard  being  had  to  any  fine  taken,  and  to  any  mone]'  laid  oat 

or  to  he  laid  out  for  the  benefit  of  tbe  seUled  land,  and  generally  to 

the  circumstSLtiC(!i!i  of  the  ca^e, 

(3)  Every  leu-ie  shall  contaio  a  covenant  by  the  leasee  Cor  pMjment  of 
i  the  rent,  and  a  condition  of  re-eatry  on  the  rent  not  being  paid  within 
''  a  time  therein  specified  not  exceeding  thirty  days. 

(4)  A  couiitarpart  of  every  lease  nhall  be  eiecnted  by  tbe  leasee  and 
delivered  to  the  tenant  tor  life ;  of  which  eiecntion  and  delivery  the 
exccatioD  of  the  IcoHe  by  the  tenant  for  life  shall  be  sufficient  evidence. 

(5)  A  HtatemcDt,  contained  in  a  lease  or  in  an  indoiBement  thereon, 
signed  by  the  tenaut  for  life,  respecting  any  matter  of  tact  or  of 
calculation  under  this, Act  in  relation  to  the  lease,  shall,  in  favonrof 
the  lessee  and  of  those  claiming  under  him,  be  sufficient  evidence  of  the 
matter  stated. 

Building  and  Jfintn;  LeaiBt. 
'  8.— (1)  Every  bnildiog  lease  shall  be  made  partly  in  consideration  of 
the  le.Hsee,  or  Bome  person  by  whose  direotioD  the  lease  is  granted,  or 
some  other  person,  having  erected,  or  agreeing  to  erect,  buildings,  new 
or  addition^,  or  having  improved  or  repaired,  or  agreeing  to  improve  or 
repair,  buildings,  or  ^ving  executed,  or  agreeing  to  eiecnt«,  on  tbe 
land  leased,  an  improvement  authorized  by  this  Act,  for  or  In  contraction 
with  bnilding  purposes. 

S2)  A  peppercorn  rent  or  a  Domiaal  or  other  rent  less  than  the  reut 
matel;  payable,  may  be  made  payable  for  the  first  five  years  or  any 
less  part  of  the  term. 

{3)  Where  the  land  is  contracted  to  be  leased  in  lot«,  the  enliie 
amount  of  rent  to  be  ultimately  payable  may  be  apport^ned  among  tbe 
lota  in  any  manner ;  save  that— 

(i.)  Tbe  annual  rent  reserved  by  any  lease  shall  not  be  lees  tixan  ten 

BhlUings;  and 
(U.)  The  tetal  amount  of  the  renla  reserved  on  all  leasee  for  tlie  time 
being  granted  shall  not  be  less  than  the  total  amoont  of  the  rents 
which,  in  order  that  tbe  leases  may  be  in  oonfOTmity  with  this 
Act,  ought  to  be  reserved  in  respect  of  tbe  whole  land  tor  tbe 
time  being  leased  ;  and 
(ill.)  The  rent  reserved  by  an;  lease  sball  not  exceed  one  fifth  part  of 
the  full  annnal  valae  of  the  land  comprised  in  that  lease  with 
the  buildings  thereon  when  completed. 
>       9. — (1)  In  a  mining  lease^ 

(i.)  The  rent  may  be  made  to  be  ascertainable  b;  or  to  vaij  according 

to  the  acreage  worked,  or  by  or  according  to  the  quantities  <rf 

any  mineral  or  substance  gotten,  made  merchantable,  convert«d, 

carried  away,  or  disposed  of,  in  or  from  the  settled  land,  or  any 

other  land,  or  by  or  according  to  any  facilities  given  in  that 

beliajf ;  and 

(ii.)  A  Qxed  or  minimnm  rent  may  be  made  payable,  with  or  witliont 

power  for  the  lessee,  in  case  the  rent,  according  to  acroage  or 

quantity,  io  any  specified  period  does  not  produce  an  amount 

eqoal  to  tbe  fixed  or  minimum  rent,  Ut  make  up  tbe  deEdency 

in  any  subseqaent  specified  period,  tree  of  rent  other  than  the 

fixed  or  minimnni  rent. 

(2)  A  lease  may  be  made  partly  io  ooDsideration  of  tbe  lenee  hmtag 

executed,  or  his  agreeing  to  execute,  on  the  land  leased,  aa  imptanmMt 

authorized  by  this  Act,  for  or  in  connection  with  mining  purpoaM. 

t       LO.— (1)  Where  it  is  shown  to  tbe  Court  with  napeOt  to  tha  diMiict 

in  which  any  settled  land  is  situate,  eiUier— 
^      (i.)  That  it  is  the  custom  for  land  therein  to  be  leased  or  gnoted  for 
building  or  mining  purposes  for  a  longer  term  at  on  oOmt  salt 
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ditiODB  than  the  teim  or  oondiUoii*  Bpedfled  in  that  belialf  in  4&A4SVict. 
this  Act,  or  in  perpetnity  ;  or  "■  ^' 

(ii.)  That  it  is  difflcialt  to  make  leasesor  grants  tor  bnilding  or  mining     ^^^^ 

purposeB  of  land  therein,  eioept  Cor  a  longer  term  or  on  other       

conditions  than  the  term  and  conditions  specified  in  that  bebaU     gtiiuiing 
in  this  Act,  or  except  in  perpetoily ;  aiut  Jfitian 

the  Conrt  may,  if  it  tbiDlw  Gl,  authoriie  generall;  the  tenant  for  life  to      Uatu. 
make  from  time  to  time  leases  or  grants  of  or  affecting  the  settled  land  ■Uusm  ul 
in  that  district,  or  parts  tboreof,  for  any  term  or  in  perpetnity,  at  fee-  '"■"'"^ 
farm  or  other  rents,  secured  by  condition  of  re-entry,  or  otherwise,  as 
in  the  order  of  the  Conrt  expressed,  or  may,  it  it  thinks  fit,  authoriza 
the  tenant  for  life  to  make  any  snch  lease  or  grant  in  any  particolar 

(2)  TberenpoD  the  tenant  tor  life,  and,  snbject  to  any  direction  in  the 
order  ot  the  Court  to  the  contrary,  each  of  his  eoccessors  in  title  being 
It  t«nant  for  lite,  or  having  the  powers  ot  a  tenant  for  life  uoder  this 
Act,  may  make  in  any  case,  or  in  the  particular  case,  a  lease  or  grant  of 
or  affecting  the  settled  land,  or  part  thereof,  in  conformity  with  the 

11.— Under  a  mining  lease,  whether  Ibe  mines  or  minerals  leased  are  Putat 
already  opened  or  In  work  or  not,  unless  a  oontrajy  intention  is  expressed  S'SJ^L""* 
io  the  settlement,  there  shall  be  from  time  to  time  set  aside,  as  capital  „ide. 
money  arising  onder  this  Act,  part  of  (he  rent  a^  follows,  namely,^ 
where  the  tenant  tor  lite  is  impeachable  for  waste  in  rexpect  ot  minerala, 
three  fonrth  parts  ot  the  rent,  and  otherwise  one  Ebnitb  part  thereof, 
and  in  every  snch  case  the  residue  of  the  rent  shall  go  aa  rents  and 

Mesial  Rmeri.  |j^ 

12.— Tbe  leBstng  power  of  a  tenant  tor  life  extends  to  the  making  of—  Lndnc 
(i.)  A  lease  tor  giving  effect  to  a  contract  entered  into  hj  any  of  his  ^/^^^ '" 
predecessors  in  title  for  making  a  lease,  which,  it  rnade  by  the  K^ 
predecessor,  would  have  been  binding  on  the  succeeaors  in  title ; 

(it)  A  lease  tor  giving  effect  to  a  covenant  of  renewal,  pertonnance 
whereof  oould  be  enforced  ^(ainat  the  owner  tor  the  time  being 
ot  .the  settled  land ;  and 
(iii.)  A  lease  for  confirming,  as  far  as  may  be,  a  previous  lease,  being 
void  or  voidable ;  bat  so  that  every  lease,  as  and  when  conBtmed, 
shall  be  such  a  lease  as  might  at  the  date  ot  the  ormnal  lease 
have  been  lawfully  granted,  under  this  Act,  or  otherwise,  as  the 
case  may  reqoire. 

Sairretiden.  ——j-,, 

IS. — (1)  A  tenant  tor  lite  may  accept,  with  or  without  consideration,  siutbihIu 
a  smrender  ot  any  lease  of  settled  land,  whether  made  under  this  Act  uul  nsw 
or  not,  in  respect  ot  the  whole  land  leased,  or  any  part  thereof,  with  or  PJSi."' 
without  an  exception  of  all  or  any  of  the  mines  and  minerals  therein, 
or  in  respect  ot  mines  and  minerals,  or  any  of  them. 

(2)  On  a  suneuder  of  a  lease  in  respect  of  part  only  ot  the  land  or 
mines  and  minerals  leased,  the  rent  may  be  apportioned. 

(3)  On  a  surrender,  the  tenant  tor  life  may  make  of  the  land  or 
mines  and  mineisls  sarrendcred,  or  ot  any  part  thereof,  a  new  or  other 
lease,  or  new  or  other  leases  in  lots, 

<4)  A  new  or  other  lease  may  comprise  additional  land  or  mines  and 
minerals,  and  may  leserve  any  apportioned  or  other  tent. 

(&)  On  a  Enrrender,  and  the  making  ot  a  new  or  other  lease,  whether 

for  the  same  or  tor  any  extended  or  other  term,  and  whether  or  not 

■Dbjeot  to  the  same  or  to  any  other  covenants,  provisions,  or  conditions, 

the  valne  ol  the  leasee's  IntueU  in  the  1mm  sumndeied  may  be  taken 
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15&441V1CT.  inb)  nccoant  in  the  determination  of  tbe  amoant  of  the  rent  to  be 

^]|*       reserved,  and  of  any  fine  to  be  taken,  and  ot  the  uatture  of  the  cove- 
,     ^  nantii,  provJHionB,  and  conditione  lo  be  intierted  in  the  nenr  or  other 

(6)  Bverf  new  or  other  lease  shall  be  in  confonnity  with  this  Act. 

ftpyiuj/'lj.  Copyhoid*. 

Foncto  1  *.--(!)  A  tenant  for  life  may  gnmt  to  a  teikant  of  copyhold  or 

"""hu^isn   '^"''^'"'^  ^dA,  parcel  ot    a  manor  comprised   in  the   settlement,  a 
tluMDH  tor    liocnce  to   make   any  micli  lease  of  that  land,  of  of  a  gpecified  part 
leMing.         thereof,  as  the  teoiLiit  for  life  is  by  this  Act  empowered  to  make  of 
freehold  land. 

{'i)  The  lioence  may  fix  the  annoal  value  whereon  finee,  fees,  or  other 

customary  payments  are  to  be  assessed,  or  the  amoant  of  those  fines, 

fees,  or  payments. 

HALt3>  ''^)  ^''"  lioenoe  shall  be  entered  on  the  oonrt  rolls  of  the  manor,  of 

Lkxeh,  >lni>  which  entry  a  certificate  in  writing  ot  the  steward  shall  be  sniEdent 

uTHKu  i)r«.  evidence. 

:  v.— SalBB,  L£ASIC8,  and  OTHEK  DISPOSITIONB. 

"Hit  Pari.  Mannim  and  Park. 

Hwtnutiiin  15.  NotwithBlanding  aDything  in  this  Act,  the  principal  mansion 
•iliolioiuB  house  on  any  settled  htnd,  and  the  demesnes  thereof,  and  other  lands 
puk,  otg. '  usually  occupied  therewith,  shall  not  be  sold  or  leased  by  the  tenant  for 
lite,  witlioiit  the  consent  of  tbe  tmsteet  ot  the  settlement,  or  an  order 
s,,„,,n,„,    of  the  Court. 

aj-TH  tSiuuit,  Street*  and  open  Spaeei. 

Ualicitioii  16.— OnorinooDnectioowithasalo  or  grant  for  building  piiTpoeea,oi  a 
m^n^H^  building  lease,  the  tenant  for  life,  for  the  general  benefit  of  the  reaidenU 
^Xi.    ^^'  on  the  settled  land,  ot  on  any  part  thereof,-  - 

(i.)  May  caose  or  require  any  parts  of  the  settled  land  to  be  appro- 
priated and  laid  out  for  streets,  roads,  paths,  squares,  gardens,  or 
other  open  spaces,  for  tbe  use.  gratuitoasly  or  on  payment,  of  tbe 
public  or  of  individoals,  with  sewers,  drains,  wateroonisea,  fendiig, 
paving,  ot  other  works  neoensary  or  proper  in  oonnection  there' 
with;  and 
(ii.)  Uay  provide  that  the  parts  so  appropriated  shall  be  coDveyed  to 
-ir  vested  in  the  truslees  of  the  setllement,  or  other  ti — " —   — 


any  company  or  public  body,  on  trasls  or  subject  to  provisions  for 
securing  the  coutlnned  approprintioo  thereof  to  the  porposss 
aforesaid,  and  the  continued  repair  or  maintenance  of  streete  and 
other  plaices  and  works  aioresaid,  with  or  without  provision  tor 
appointment  of  new  trustees  when  required  ;  and 
(iii.)  May  execute  any  general  or  other  deed  necessary  or  proper  for  giviv 
effect  to  the  provisions  of  this  section  (which  deed  may  be  iiuoUed 
In  the  Central  Office  of  the  Supreme  Court  of  Judicature),  and 
thereby  declare  the  mode,  temss,  and  conditions  of  the  appro- 
priation, and  the  manner  in  which  and  the  persons  by  whom  the 
benefit  thereof  is  to  be  enjoyed,  and  tbe  nature  and  extent  of 
,  the  privileges  and  conveniences  granted. 

Svrfaee  and  JUUi^raU  t^art. 

17,— fl)  A  sale,  exchange,  partition,  ot  mining  lease,  may  be  made 

I   eit)ieroiland,wlthor  wlthoutan  exception  or  leeervatiou  of  all  or  any  of  the 

mines  and  mlnemU  thereiu.  or  of  any  minus  and  siinends,  and  in  any  such 

li-  case  with  or  without  a  grant  or  reservation  of  powers  ot  working,  wsyleaves 

or  rights  uf  way,  rights  of  water  and  drainage,  and  other  powers,  e«K- 

mente,  rights  and  privileges  for  or  incident  to  or  oomiected  with  nuning 
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puiposes,  !□  relation  to  the  settled  land,  or  anr  part  thereof,  or  an;  WAM  Vict. 
other  land.  "^^  **■ 

(2)  An  exchange  or  partition  may  bemadesnbject  toanttinconsidera-  g^^,^^ 
tion  of  the  reservation  of  art  nDdivided  share  in  mines  or  mineislx.  Iju>>n  urn 

OTHER  bis- 

Xortgage.  mbitiobh. 

1 8. — Where  moiiej  Ib  required  for  enf ranchixcment,  or  for  equality  of   Um-igaft, 
exchange  or  partition,  the  tenant  for  life  ma;  raise  the  same  on  mort-  Haruue 
f^k^  of  the  settled  land,  or  of  any  part  thereof,  by  convejanoe  of  the  tee  (or  squaiitr 
Bimple,  or  other  entate  or  interest  the  Bobject  of  the  settlement,  or  by  moEuij,  sta 
creation  of  a  term  of  years  in  the  settled  land,  or  otherwise,  and  the 
money  raised  shall  be  capital  money  arixing  nnder  this  Act. 

Undividfd  Share.  ^%'^^" 

19. — Where  the  nettled  land  comprises  an  nndirided  sham  in  land,  or,  CDncumnon 
under  the  settlement,  the  settled  land  has  come  lo  be  held  in  nndivided  luaurcueot 
ebaJres,  the  tenant  for  life  of  an  undivided  share  may  join  or  concur,  in  any  l*^^^,*" 
manner  and  tu  any  eitentnecesaary  or  proper  tor  any  purpose  of  this  Aot,  JSm* 
with  any  pciBon  entitled  to  or  hanng  power  or  right  of  disposition  of 
or  over  another  nndivided  share. 

Convfyanee, 
20.— (1)  On  a  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  the  completion 
tenant   for  life  may,  as  regards  land   sold,  given  in  exchange  or  on  orulu, 
partition,  leaHed,  mortgaged,  or  charged,  or  intanded  so  to  be,  including  l**»^  '•*- 
copyhold  orcuBtomBry  or  leasehold  land  vested  in  tmstees,  or  as  regards  ,^,™nM 
easements  or  other  right.*  or  privileges  sold  or  leased,  or  intended  so  to 
be,  convey  ur  create  the  same  by  deed,  for  the  estate  or  interest  the 
Bnbject  of   the   settlement,  or  for  any  leiis  estate  or  interest,  to  the 
uties  and  in  the  manner  requisite  for  giving  effeot  to  the  sale,  exchange, 
partition,  laane,  mortgage,  or  charge. 

(2)  Kuch  a  deed,  to  the  extent  and  in  the  matmer  to  and  in  which  it  ia 
expressed  or  intended  to  operate  and  can  operate  nnder  this  Act,  is 
effectual  to  pass  the  laud  conveyed,  or  the  easements,  rights,  or  privil^;es 
createil,  discharged  from  all  the  limitations,  powers,  and  provisions  of 
the  xettlement,  and  from  all  eKtahis,  inlereittii,  and  charges  subsisting  or 
U>  arise  thereunder,  but  subject  to  and  with  the  exception  of — 

(L)  All  estates,  intereiits,  and  charges  having  priority  to  the  settlement ; 

(ii-)  All  such  other,  if  any,  estates,  inlcreBls,  and  charges  as  have  been 
conveyed  or  created  for  securing  money  actually  raised  at  tbe  dale 

of  the  deed  ;  and 
(iii.)  All  leases  and  granlit  at  fee-farm  rents  or  otherwise,  and  all 
grants  of  easements,  rights  of  conunon,  or  other  rights  or  privileges 
granted  or  made  for  value  in  money  or  money's  worth,  or  agreed 
so  to  be,  before  the  date  of  the  deed,  by  the  tenant  for  life,  or  by 
any  of  his  predecessors  in  title,  or  by  any  trustees  tor  him  or  them, 
under  the  Hetllenient,  or  under  any  statutory  power,  or  being 
otherwise  binding  on  the  HuccuBSors  in  title  ot  the  tenant  for  lite. 

(3)  In  case  of  a  deed  relating  lo  copyhold  or  customary  land,  it  is 
■nfficlent  that  the  deed  be  entered  on  the  court  rolls  of  the  manor,  and 
the  steward  is  hereby  required  on  production  to  him  of  the  deed  lo 
malte  the  proper  entry ;  and  on  tl^  production,  and  on  payment  of 
customary  fines,  fees,  and  otherdues  or  payments,  any  person  whose  title 
under  the  deed  requires  to  be  perfected  by  admittance  shall  be  admitted 
accordingly  ;  bat  if  the  stewaid  so  requires,  there  shall  also  be  produced 
to  him  so  much  of  the  Kettlement  as  may  be  necessary  to  show  the  title 
of  the  person  executing  the  deed ;  and  the  same  may,  if  the  steward 
Ihiuka  Gt,  be  also  entered  on  the  court  rolls. 
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tSAMTlcr,  VI.— ISTBSTMENTOEOTHKB  APPUOATIOKOF  CAPITAL  TBUBT  MONBI. 

21. — Capitol  money  ariBing  under  this  Act,  subject  to  pajmeDt  of  claims 

iNvjHTHiirt  properly  payable  thereout,  aad  to  applioUon  thereof  for  any  Hpecial 
OB  oTHEB   authorize'!  objuct  for  which  the  same  was  rained,  ahall,  when  receised,  be 
TioN'nr     invested  or  otherwise  applied  wholly  in  one.  or  partly  in  one  and  partly 
C*prr»L      in  another  or  others,  of  the  following  modefl  (oainolj)  : 
Tbobt  ({■f  jn  investment  on  Government  secaritles,  or  on  other  secnrities  on 

which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
(■^f^  law  authoriiod  to  invest  trast  money  of  the  setllenieut,  or  on  the 

nu^ij  security  of  the  bonds,  mortgages,  or  debentures,  or  in  the  purcbase 

nndn  Act:  of  the  debenture  stock,  of  any  railway  company  in  Great  Britain  or 

'iJ'^?*"''  Ireland  Incorporated  by  special  Act  of  Parliament,  and  havii^for 

tnuiJaar  ^^  years  next  befoo;  the  dale  of  investment  p^dadividendon  its 

Coiin,  ordinary  Ntocb  or  shares,  with  power  to  vary  the  investment  into 

or  for  any  other  such  securities : 
(ii.)  In  diaohai^.  parchaw,  or  redempUon  at  iucambrancea  aSeetiDg 
the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land-tAZ,  rentcharge  in  lien  of 
tithe.  Crown  rent,  chief  rent,  or  quit  tent,  charged  on  or  payable 
out  of  the  Nettled  land  : 
(iii.)  In  payment  for  any  improvement  anthoriied  by  this  Act ; 
(iv.)  In  payment  for  equality  of  eiohange  or  partition  of  settled  hind  : 
(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land,  being 
freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of  tiie 
settled  land,  being  copyhold  or  customary  land : 
(vi.)  Id  purchase  ol  the  revendon  or  freehold  in  fee  of  any  part  of  the 
settled  htnd,  being  leasehold  land  held  for  years,  or  life,  or  yean 
determinable  on  life  : 
(vii.)  In  parchase  of  land  in  fee  simple,  or  o[  copyhold  or  cniitomHy 
land,  or  of  leasehold  land  held  tor  sixty  years  or  more  Qnexpii^ 
at  the  time  of   purchase,  subject  or  nut  to  any  exoepUon  or 
mervation  of  or  in  respect  of  mines  or  minerala  theTcio,  or  of  or 
in  respect  of  rights  or  powers  relative  to  the  worMng  of  mines  or 
mineials  therein,  or  in  other  land : 
(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years  or 
more,  of  minoBand  minerals  convemcnt  to  beheld  or  worked  with 
the  settled  land,  or  of  any  easement,  right,  or  privilege  convenient 
to  be  held  with  the  settled  land  for  mining  or  other  purposes: 
(ix.)  In   payment   to  any  person   becotning  absolutely  entaUed  or 

empowered  to  give  an  absolute  discharge : 
(x.)  In  payment  of  costs,  charges,  and  expenses  of  or  incidenlal  to  the 
exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the  pro- 
virions,  (rf  tbls  Act : 
(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise  of  a 
power  of  sale  in  the  settlement  is  applicable  Uiereunder. 
BspilMlnni       22.— (1)  Capital  money  arising  under  this  Act  shall,  in  order  to  its 
rmi>wtii«      beii^  invested  or  applied  as  aforesaid,  be  pi^d  either  to  the  tniat«ee  of 
iniiMtnient,   i\^  settlement  or  into  Court,  at  the  option  of  the  tenant  for  life,  and 
smi  incomi   *'"'"  ^  invested  or  applied  by  the  traatoes,  or  under  the  diiection  of  the 
of  Bscoritiu,  Coort,  aa  the  case  may  be,  accordingly. 

«tc.  (2)  The  investment  or  other  application  by  the  trustees  shall  be  ntade 

according  to  the  direction  of  the  tenant  for  life,  and  in  default  thenof, 
Bcoordiog  to  the  discretion  of  the  tnistees,  but  in  the  Ust-mentioned  case 
subject  to  any  consent  required  ordirection  given  by  the  settlement  with 
respect  to  the  investment  or  other  application  by  the  trusteei  of  trnst 
money  of  the  settlement ;  and  any  investment  shall  be  in  the  name*  or 
under  the  control  of  the  tnnrtees. 

(3)  The  inveslment  or  other  application  under  the  direction  of  the  Court 
shall  be  made  on  the  application  of  the  tenant  for  life,  or  of  tbo  trostecB. 
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(4>  Ad7  Investment  or  other  appUoation  shall  cot  daring  the  lite  of  4SA46V[(rr 
Uie  tADant  for  life  be  altered  without  his  oonseut.  "■  ^ 

(B)  Cuutal  money  arising  nnder  this  Aot  while  Tenuuning  nninvested  j 
or  anappliad,  and  securities  on  which  an  investment  of  any  such  ca[Htal  ©•'o™? 
monej  is  made,  shall,  For  all  purposes  o(  disposition,  transmiitsion,  and  appliu. 
devolution,  be  considered  as  land,  and  the  same  shall  be  held  for  and  go  TJ""  "" 
to  tbe  same  persons  successively,  in  the  same  maimer  and  for  and  on  r^JJ*" 
the  esme  estates,  interests,  and  tmata,  as  the  land  wherefrom  the  money  Hdhiv. 
arises  would,  if  not  disposed  of,  have  been  held  and  have  gone  ODder  — — 
tlie  eettlemeut. 

(6)  The  income  of  those  secnrities  shaU  be  p^d  or  applied  as  the 
income  of  that  land,  if  not  disposed  of,  would  have  been  payable  or 
^iplicable  under  the  settlement. 

(p  Those  securities  may  be  converted  into  money,  which  shall  be 
csLpitsI  money  arising  nnder  this  Act, 

23, — Capital  money  arising  under  this  Act  from  settled  land  in  England  innBtment 
shall  not  be  applied  in  the  purchase  of  land  out  of  England,  unless  the  i"  1*"''  ^ 
settlement  eiproaaly  authoriiee  the  same.  EnglmO. 

24. — (1)  Land  acquired  by  purchase  or  in  exchange,  or  on  partition,  ScttUmmt 
sb»U  be  made  subject  to   the  settlement  in  manner  directed  in  this  *'|!!!!^^ 


(3)  Freehold  land  shall  be  conveyed  to  the  uses,  on  the  trusts,  and  cbugs,  «u:. 
subject  to  the  powers  and  provisioua  which,  under  the  settlement,  or 
by  reason  of  the  exercise  of  any  power  of  chaiging  therein  cootidned, 
are  subsitting  with  respect  to  the  settled  land,  or  as  near  thereto  as 
oircTunstanoes  permit,  but  not  so  as  lo  increase  or  multiply  charges  or 
po'irars  of  chaining. 

(3)  Copyhold,  customary,  or  leasehold  land  ahall  be  conveyed  to  and 
vested  in  the  trustees  of  the  settlement  on  trusts  and  subject  to  powers 
sud  provisions  corresponding,  as  nearly  as  the  law  and  circumstances 
permit,  with  the  uses,  tmsta,  poweis,  and  provisions  to,  on,  and  subject 
to  which  freehold  land  is  to  be  conveyed  as  aforesaid ;  so  nevertheless 
that  tlie  beneficial  interest  in  land  held  by  lease  for  years  shall  not  vest 
sbsolutelyin  a  person  who  is  by  the  xetllenient  made  by  purchase  tenant 
io  tail,  or  in  tail  male,  or  in  tail  female,  and  who  dies  under  the  age  of 
tweoty-ono  years,  but  shall,  on  the  death  of  that  person  under  thnt  age, 
go  as  freehold  land  conveyed  as  aforesaid  wonld  go. 

(4)  land  acquired  as  aforesaid  may  be  made  a  substituted  security 
for  any  charge  in  respect  of  money  actually  raised,  and  remaining  nn- 
psid,  from  which  the  settled  land,  or  any  part  thereof,  or  any  undivided 
share  therein,  has  theretofore  been  released  on  the  ocpa.'^iou  and  in  order 
to  the  completion  of  a  sale,  exchange,  or  partition. 

(5)  Where  a  charge  does  not  affect  the  whole  of  the  settled  land, 
then  the  land  acquired  shall  not  be  salijected  thereto,  unless  the  land  is 
BoqQired  either  by  purchase  with  money  arising  from  s.tlc  of  land  which 
was  before  the  sale  snbject  to  the  chaigc,  or  by  an  exchange  cr  partition 
of  land  which,  or  an  undivided  share  wherein,  was  bt.'f(itu  the  exchange 
or  [t^tition  subject  to  the  charge, 

{S)  On  land  being  so  acquired,  any  person  who.  by  the  direction  of 
the  t«nant  for  life,  so  conveys  the  land  as  to  subject  it  to  any  charge,  is 
not  ooncemed  to  inqoirc  whether  or  not  it  is  proper  that  the  land  ^ould 
be  subjected  to  the  charge,  Ixpaovit- 

(7)  The  provisions  of  this  section  referring  to  land  extend  and  apply,      nins. 

as  tar  as  may  be,  to  mines  and  minerals,  and  to  easements,  rights,  and       

privileges  over  and  Id  relation  to  land.  iTnpnm. 

VII.— IMPBOVBMENTB.  OapUlU 

In^rmemenU  »rf(4  Capital  Tmtt  Maney,  Jto»fi 

26. — ImprovementaBUthorized'hytlilB  Act  are  the  making  or  execution  DgKiipUon 
oo,  w  iu  conneotioD  wiUi,  and  for  the  benefit  of  settled  land,  of  any  of  <f  impime. 
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r.  the  Collowing  works,  or  of  any  works  tor  nny  ot  the  following  purposes, 
and  any  operation  incident  lo  or  Dccessarj  or  proper  in  the  eiecatiim  of 
~  nnj  of  those  works,  or  necessary  or  proper  for  carrying  Into  effect  any 
of  those  purpogen,  or  tor  securing  the  tnll  benefit  ot  any  of  thoee  works 
or  parpoHea  (namely) : 
(i,)  Draini^,  inclnding  the  strai^tening,  widening,  or  deepening  of 
I  drains,  streann,  and  waterooiunes ; 

(ii.)  Irrigation;  warping: 

(ili.)  Drains,  pipes,  and  machineiy  for  sapplj  and  distribntion   (A 
sewage  aa  manure : 
""      (iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or  a 
tidal  water: 

!v.)  Groynes;  seawalls;  defences  against  water : 
vi.)  Inclosing;  stiaightening  of  fences;  rc-division  of  fields : 

(vii.)  Reclamation;  diy  warping: 

(viii.)  Farm  roads;  private  roads;  roads  or  streeld  in  villages  or  towns: 

fix.)  Clearing;  trenching;  planting: 

(jt,)  Cottages  for  labourers,  farm-servaota,  and  artisans,  employed  on 
tlie  suttlud  land  or  not ; 

(xi.)  Farmhouses,  offices,  and  out-bnildings,  and  other  bnildings  tor 
farm  pnrposes: 

(xM.)  Saw-mills,  scutch-mills,  and  other  mills,  water-wheels,  engine- 
houses,  and  kilns,  which  will  increw«  the  value  of  the  settled 
land  tor  agricultumi  purposes  or  as  woodland  or  otherwise ; 

(xiii.)  Reservoirs,  tanks,  conduits,  walercimrBeH,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  tor 
supply  and  distribution  of  water  for  agricultural,  roanufactMit^, 
or  other  purposes,  or  for  domestic  or  other  consumption : 

(jiv.)  Tramways;  railways;  canals;  docks: 

(xv.)  Jetties,  piem,  and  landing  places  on  rivers,  lakes,  the  sea.  or 
tidal  waters,  tor  facilitating  transport  of  persons  and  of  agricul- 
tural stock  and  produce,  and  of  mannre  and  other  thii^  required 
for  agricultural  purposes,  and  of  minerals,  and  of  things  required 
for  mining  ptuposes : 

(xvi.)  Markets  and  market-places: 

(xvii.)  Htreeti,  roads,  paths,  squares,  gardens,  or  other  open  spaces 
for  the  use.  gratuitously  or  on  payment,  of  the  public  or  of  indi- 
viduals, or  for  dedication  to  the  public,  the  same  being  nece^acy 
or  proper  in  connection  with  the  convETsioD  of  land  into  building 

(xviii.)  Sewprs,  druns,  waUroonrses,  pipe-making,  fencing,  paviiqc, 
brick-making,  tile-making,  and  other  works  necessary  or  proper 
in  connection  with  any  ot  the  objects  aforesaid : 

(lix.)  Trial  pits  tor  mines,  and  other  preliminary  works  neoeeaaiy  or 
proper  in  connection  with  development  of  mines : 

(XX.)  Reconstruction,  enlargement,  or  improvement  ot  any  of  tJrase 

2<>.— (1)  Where  the  tenant  tor  lite  is  desirous  that  capital  mooey 
<y  arising  under  this  Act  shall  be  applied  in  or  towards  payment  tor  an 
improvement  authorized  by  this  Act,  he  may  submit  tor  approval  to  the 
trustees  of  the  settlement,  or  to  the  Court,  aa  the  case  may  require,  a 
scheme  for  the  execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon. 

(2)  Where  the  capital  money  to  be  expended  is  in  the  hands  of 
trustees,  then,  after  a  scheme  is  approved  by  them,  the  truatee*  may 
apply  that  money  in  or  towards  payment  for  the  whole  or  part  ot  any 
work  or  operation  comprised  in  the  improvement,  on— 

(i.)  A  certificate  of  the  Land  CommissloDem  certifying  that  the  wort 
or  operation,  or  some  specified  part  thereof,  has  been  property 
exacnted,  and  what  amonnt  Is  property  payatde  by  tbe'tnuteet  is 
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respect  thereof,  which  certificate  shall  he  oonclDBtve  in  favour  of  45  au  vtrr. 
the  tmstees  as  an  antliority  and  dischargB  for  any  payment  made       ''•  *"■ 
by  them  in  porenanoe  thereof;  or  on  Ihpiioh 

(ii.)  A   like  certificate  of  a  competent  engineer  or  able  practical    -  num. 

Burveyor  uominated  by  the  trustees  and  approved  by  the  Commis-       

sioners,  or  by  the  Court,  which  certificate  shall  be  codcIusItc  as     imprBH- 
aforemid ;  or  on  '^ilitS'' 

(ill.)  An  order  of  the  Conrt  directing  or  autborizing  the  trustees  to  so       jl^ZSt 
apply  a  specified  portion  of  the  capital  money.  Momji. 

(3)  Where  the  capital  money  to  l>e  expended  is  in  Court,  then,  after 
a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks  fit,  on  a 
report  or  certificate  of  the  Commissioners,  or  of  a  competent  engineer  or 
able  practical  surveyor,  approved  by  the  Coort,  or  on  such  other  evidence 
as  the  Court  thinks  HofBciKnt,  make  such  order  and  give  such  directions 
as  it  thinks  fit  for  the  application  of  that  money,  or  any  part  thereof,  in 
or  towards  payment  for  the  whole  or  part  oi  any  work  or  operation 
comprised  in  the  improvement. 

27. — The  tenant  for  life  may  join  or  concur  with  any  other  person  Couonnmoa 
interested  in  executing  any  improvement  authorized  by  thin  Act,  or  in  '"  top™™- 
contributing  to  the  cost  thereof.  """'  ' 

28. —(1)  Tbe  tenaiv^  for  life,  and  each  of  bissuccessors  in  title  having,  ohiigMion 
under  the  settlement,  a  limited  estate  or  interest  only  in  the  settled  land,  j^'t^i'"'" 
shall,  dnring  such  jjeriod,  if  any,  as  the  Land  CommissionerB  by  certid-  laanHon  ii> 
cate  in  any  case  prescribe,  maintain  and  repair,  at  his  own  enpense,  uidtitain, 
every  improvement  executed  under  the  foregoing  provisions  of  this  Act,  I'^i",  "le. 
and  where  a  building  or  work  in  its  nature  insurable  against  damage  by 
Bre  is  comprised  in  the  improvement,  shall  insure  and  keep  insored  the 
same,  at  his  own  expense.  In  such  amount,  if  any,  as  the  Coiumissionen> 
by  certificate  in  any  case  prescribe. 

(2)  The  tenant  tor  life,  or  any  of  his  successom  a*  aforesaid,  shall 
not  cat  down  or  knowinglv  permit  to  be  cut  down,  except  in  proper 
thinning,  any  trees  plaotei!  as  an  improvement  under  the  foregoing 
provisions  of  this  Act, 

(3)  The  tenant  for  life,  and  each  of  his  successors  as  aforesaid,  shall 
from  time  to  time,  if  required  by  the  Commissioners,  on  or  without  the 
suggestion  of  any  person  having,  under  the  settlement,  any  estate  or 
interest  in  the  settled  land  in  possession,  remainder,  or  otherwise,  report 
tu  the  Commissioners  the  state  of  every  improvement  executed  unilcr 
this  Act,  and  the  fact  and  particulars  of  fire  insnrance,  if  any. 

(4)  The  Commissioneis  may  vary  any  certificate  made  by  them  under 
this  section,  in  such  manner  or  to  such  extent  as  circumstances  appear 
to  them  to  require,  bnt  not  so  as  to  increase  the  liabilities  of  the  tenant 
for  life,  or  any  of  his  sncceHBor«  as  aforesaid, 

(6)  If  the  tenant  for  life,  or  any  of  his  successors  as  aforesaid,  fails 
in  any  respect  to  comply  with  the  requisitions  of  this  section,  or  does 
any  act  in  contravention  thereof,  any  person  having,  under  the  settle- 
ment, any  estate  or  interest  in  the  settled  land  in  poasession,  reniainder, 
or  reversion,  shall  have  a  right  of  action,  in  respect  of  that  default  or 
act,  against  the  tenant  tor  life ;  and  the  estate  ot  the  tenant  for  life, 
after  bis  death,  shall  be  liable  to  make  good  to  the  persons  entitled  under  ^^  . 
the  aettlemsnt  any  damages  occasioned  by  that  default  or  act.  t^S^mlr 

JEuHiitfi™  and  Bepair  of  Jmprovrmf^t.  '"^CmtT*' 

29.— The  tenant  for  life,  and  each  ot  his  successors  in  title  having,  under  Protaetlon 
the  settlement,  a  limited  estate  or  interest  only  in  the  settled  land,  and  u  mtuda 
all  persons  employed  by  ot  under  contract  with  the  tenant  for  life,  or  ""^[li^ 
any  such  sucoetisor,  may  from  time  to  time  enter  on  the  settled  land,  and,  ™„[^ 
without  impeachment  of  waste  by  any  remainderman  or  reversioner,  otlmproie- 
thereon  execute  any  improvement  authorized  by  this  Act,  or  inspect,  oient*. 
maintidn,  and  repair  the  same,  wad,  torthepuipoaestbereot,  on  the  settled 
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*^  *'  *t^"^'  1""1<  ^Op  niake,  and  me  all  acta,  works,  and  oonTeniences  pntper  tor  tbe 
"•  execntion,  maintenaDoe,  repair,  aod  nae  thereof,  and  get  aad  work  free- 

Ihfbovv-    "^i^>  limestODe,  clay,  eaai,  and  other  snbstanceg,  and  make  tnunwayi 
■om.      and  other  waje,  and  bom  and  make  bricka,  tiles,  and  othei  things  >tid 

cat  down  and  use  timber  nod  other  trees  not  planted  or  left  standing  for 

Impram.       ahelter  or  ornament. 

lami  Act,  ImpTomnent  e^  Lamd  Act,  \iM. 

'  30.— The  enomeration  of  improTC  men  tB  contained  in  section  mneoE  the 

h'^A™     Improvement  ol  Land  Act,  1864,  is  hereb;  extended  so  as  to  oomprise. 

Vigt.  c.  in,   subject  and  according  to  the  provisions  of  that  Act,  but  only  a«  regard* 

•■  ft.  BpplicatioUB  made  t«  the  Land  CommisBioners  after  the  canunenoemeDt 

of  this  Act,  all  improvements  authoriied  by  tlua  Act. 

CnNTMcra  Vm.— COKTEACTS. 

'      31,— (1)  A  tenant  for  life— 

PoHH-  for         (i.)  Hay  contmct  to  make  any  sale,  exchange,  partition,  mortgage,  or 

Se'toeulw  charge ;  and 

inio  <un-  (U')  May  vary  or  rescind,  with  or  without  consideration,  the  contract, 

inct*.  Ill  the  like  cases  and  manner  in  which,  if  be  were  absolnte  owner 

of  the  settled  land,  he  might  lawfully  vary  or  rescind  the  same, 
but  mi  that  the  contract  as  vnried  be  In  confcrmity  with  ttds  Act ; 
and  any  such  consideration,  if  paid  in  money,  shall  be  capital 
money  arising  under  thi;  Act;  and 
(iii.)  May  contract  to  make  any  lease;  and  in  making  the  lease  may 
vary  the  terms,  with  or  without  consideration,  bnt  so  that  the 
lease  be  In  conformity  with  this  Act ;  and 
(iv.)  Klay  accept  a  surrender  of  o  contract  For  a  lease,  in  like  manner 
and  on  the  like  terms  In  and  on  which  he  m^ht  accept  a  sdt- 
reader  of  a  lease ;  and  thereupon  may  make  a  new  or  other  con- 
tract, or  new  or  oth^r  contracts,  tor  or  relative  to  a  leane  or  leaseo, 
in  like  manner  and  on  the  like  terms  in  and  on  which  he  m^t 
make  a  new  or  other  lease,  or  new  or  other  leases,  where  a  lease 
had  been  granted;  and 
(v.)  Hay  enter  into  a  contract  for  or  relating  t«  the  execution  of  any 
improvemeut  authorized  by  this  Act,  and  may  vary  or  rescind  the 

(vi.)  Hay,  in  any  other  case,  enter  Into  a  contract  to  do  any  act  for 
carrying  into  effect  any  of  the  purposes  of  this  Act,  and  may  vary 
or  rescind  the  same. 

(2)  Every  contract  shall  (»  binding  on  and  shall  enure  for  tbe  benefit 
of  the  settled  land,  and  shall  be  enforceable  against  and  b;  every 
suRCCxsor  in  title  for  the  time  being  of  the  tenant  for  life,  and  may  be 
carried  into  effect  by  any  such  successor ;  bat  so  that  it  may  be  varied 
or  rescinded  by  any  snch  succcsaor,  In  the  like  case  and  manner,  it  any, 
as  if  It  had  been  made  by  himself. 

(3)  The  Court  may,  on  the  application  of  the  tenant  for  life,  or  of  any 
snch  snccesBor,  or  of  any  person  interested  in  any  contract,  give  direc- 
tions respecting  the  enforoing,  carrying  Into  effect,  varying,  or  lesciitding 
thereof. 

(4)  Any  preliminary  contract  under  this  Act  for  or  relating  to  a  teaae 
shall  not  form  part  of  the  title  or  evidence  of  the  title  of  any  person  to 

UiscEi-      the  lease,  or  to  the  benefit  thereof. 
pBOTisioNB.  IX,— Miscellaneous  Fbovtsiomb. 

AppriuUon  32.— Where,  under  an  Act  incorporating  or  applyiue,  wholly  or-in  part, 
^montjla  the  Lands  Clauses  Consolidation  Acts,  1846,  1860,  and  1869,  or  mider  tbe 
Connnnd»r  gettled  Estates  Act,  1877,  or  under  any  other  Act,  public,  local,  permoal, 
oitaet  ud  or  private,  money  Is  at  the  commencement  of  this  Act  in  Court,  ta  is 
oouir  AetiL     afterwards  paid  into  Conrt,  and  is  liable  to  be  laid  out  in  tbe  pnicliaH 
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of  loud  to  be  made  sabjeot  to  a  settlement,  then,  in  addition  to  taij  mode  w  A  M  virr. 
of  dealinfr  therewith  authori»ed  by  the  Act  under  which  the  money  is  in       "-''• 
Court,  that  monej  may  be  invested  or  applied  as  capital  money  arising     hibcil- 
nnder  this  Act,  on  the  like  tarm<(.  if  any,  respecting  conts  and  otber     lamkovb 
things,  as  nearly  aa  oircoinstatioeH  admit,  and  (notwithstaDding  anything  PftoviaioB«. 

in  this  Act)  aocording  to  the  same  procedure,  as  if  the  modes  of  invest-       

ment  or  application  aothori?^!  by  this  Act  were  anthorized  by  the  Act  |J^»^^*' 
nnder  which  the  money  in  in  C'onrt.  vi;^  ^  ^^ 

3S. — Where,  under  a  settlement,  money  is  in  the  hands  of  tmstees,  92^33  Viet. 
and  is  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made  subject  S:*^-  ^,^*' 
to  the  settlement,  then,  in  addition  to  sncb  powers  of  dealii^  therewith  "■  ■ 
as  the  trustoes  have  independently  of  this  Act,  they  may,  at  the  option  of  Appii™ti™ 
tha  tenant  tor  life,  invest  or  apply  the  same  as  capit&l  money  arising  i^^"^  " 
under  this  Act.  tnuun 

B4. — Where  capital  money  arising  under  this  Act  is  purchase  money  nn^' 
paid  in  respect  of  a  lease  for  years,  or  life,  or  years  determinable  on  life.  J^^raeut. 
OT  in  respect  of  any  other  estate  or  Interest  in  land  lass  than  the  fee  ,    ,,    ^ 
nimpte,  or  in  respect  of  a  revenlon  dependent  on  any  such  lease,  estate,  ^f^^^°" 
or  interest,  the  t^stees  of  the  settlement  or  the  Court,  as  the  case  may  pakl  tm 
be,  and  in  the  case   of  the  Conrt   on  the  application  of  any  party  '™5'' 
inteteHt«d  in  that  money,  may,  notwithstanding  anything  in  this  Act,  "t"™™- 
reqntre  and  canse  the  same  to  be  laid  out,  investod,  accumulated,  and 
paid  in  such  manner  as,  in  tho  judgment  of  the  tnist^eii  or  of  the  Court, 
aa  the  case  may  be,  will  give  to  the  parties  interested  in  that  money  the 
like  benefit  therefrom  as  they  might  lawfully  have  had  from  the  lease, 
estate,  interest,  or  reversion  in  respect  whereof  the  money  was  paid,  or 
afl  near  thereto  as  may  be. 

35.— (1)  Where  a  tenant  for  lite  is  impeachable  for  waste  in  respect  of  Cnttinguid 
timber,  and  there  is  on  the  settled  land  timber  ripe  and  St  for  cutting,  ff**!^  ^^| 
the  tenant  for  life,  on  obt^niug  the  coosent  of  tjie  trustees  of  the  partat'iiro- 
■ettlement  or  an  order  of  the  Court,  may  cut  and  sell  that  timber,  or  any  owla  to  ba 
part  thereof.  "*  "^^ 

(2)  Three  fourth  parts  of  the  net  proceeds  of  the  sale  shall  be  set 
aside  as  and  be  capitai  money  arising  under  this  Act,  and  the  other 
fourth  part  shall  go  as  rcnt«  and  profits. 

36. — ^Thc  Court  may,  if  it  thinks  fit.  approve  of  any  action,  defence,  PitmeediBf* 
petition  to  ("arliament,  parliamentary  opposition,  or  other  proceeding  ^J^J?" 
taken  or  proposed  to  be  taken  for  protection  of  settled  land,  or  of  any  Jutmror 
action  or  proceeding  taken  or  proposed  to  be  taken  for  recovery  ot  laud  Uod  •mtlvd 
being  or  alleged  to  be  subject  tc  a  settlement,  and  may  direct  that  any  «  °'^F?' 
costs,  charges,  or  expenses  Incarred  or  to  be  incurred  in  relation  thereto,  "  •^"™- 
or  any  part  thereof,  be  paid  out  ot  property  snbject  to  the  settlement. 

37. — (1)  Where  personal  ohsttels  are  settled  on  tiust  eo  as  to  devolve  Holrlooini. 
with  land  until  a  tenant  in  tail  by  pnruhase  is  bom  or  attains  the  age  of 
twenty-one  years,  or  so  as  otherwise  to  vest  in  some  person  becoming 
entitled  to  an  estate  of  tn«hold  ot  inheritance  in  the  land,  a  tenant  tor 
lifo  of  the  land  may  sell  the  chatteU  or  any  of  them, 

(2)  The  money  arising  by  the  sale  shall  be  capital  money  arising  nnder 
this  Act,  and  shall  be  paid,  invested,  or  applied  and  otherwise  dealt  with 
In  like  manner  in  all  respects  as  by  this  Act  directed  with  respect  to 
other  capital  money  arising  under  this  Act,  or  may  be  invested  in  the 
purchase  of  other  chattels,  of  the  same  or  any  other  nature,  which,  when 

ff^chased.Bhall  be  settled  and  held  on  the  BHmetmBtB,  and  shall  devolve 
the  same  manner  as  the  chattels  sold. 

(3)  A  sale  or  purchase  of  chattels  under  this  section  shall  not  be  made 
nitbont  an  order  of  the  Court. 

S.— TbuSTKEB.  TmOTBB. 
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1 40  Vict,  purposu^  of  I  his  Acl.  that  new  troEteett  of  a,  ttcttlement  be  appoiiit«<l.  the 
'•  ^-  Court  mav,  if  it  thinks  fit,  on  the  application  of  the  tenant  for  life  or  o( 
irffTKK.   ""'^  other  person  having,  under  the  Beltloment,  an  estate  or  interest  in 

the  nettled  land,  in  possetwion,  remainiler.  or  otherwise,  or,  in  the  case  of 

,to™  bj    sn  infanl,  of  his  testamentary  or  other  giiardiaii,  or  next  friend,  appoint 

irt.  fit  persons  to  be  tnistt-es  under  the  nettlement  for  pnrposeK  of  this  Act. 

(2)  The  persons  so  appointed,  and  the  sarvivors  and  survivor  of  them, 

while  continning  to  he  trustees  or  trustee,  and,  until  the  appointment  <d 

new  trustees,  the  persoiml  representatives  or  representative  for  the  time 

being  of  the  last  surviving  or  continuing  trustee,  shall  for  pniposes  of 

tliiB  Act  become  and  be  the  trustees  or  trustee  of  the  settlement. 

mbcrof        39.'  -(1)  Notwithstanding  anjihing  in  this  Act,  capital  money  arising 

Uak  Ui     under  this  Acl  shall  not  be  |>aid  to  fewer  than  two  persons  as  trustees  ^ 

n  settlement,  unless  the  settlement  aothoriww  the  receipt  of  capital  trust 

money  of  the  settlement  by  one  trustee. 

(2)  Subject  thereto,  the   provisions    of   this  Act   referring   to  the 
trustees  of  a  settlement  apply  to  the  sorviving  or  continuing  trasteeH  or 
trustee  of  the  settlement  for  the  time  being. 
u>tee*'  40.  —The  receipt  in  writing  of  the  trustees  of  a  settlement,  or  whne 

"1"^        one  trustee  is  empowered  to  act,  of  one  trustee,  or  of  the  penwnal 
representatives  or  representative  of  the  last  surviving  or  oontinning 
trustee,  for  any  money  or  securities,  paid  or  tiansferred  to  the  trustees, 
trustee,  representatives,  or  representative,  as  the  case  may  be,  efiectuallj 
discharges  the  payer  or  ttsnsferor  therefrom,  atid  Erom  being  bound  to 
see  to  the  application  or  being  answerable  for  any  low  or  misapptlcalion 
tliereof,  and,  in  case  of  a  mortgagee  or  other  person  advancing  money, 
from  being  ooncemed  to  see  that  any  money  advanced  by  him  is  wanted 
tor  any  purpose  of  this  Act,  or  that  no  more  than  is  wanted  is  raised. 
KcUon         41. — Kach  person  who  is  for  the  time  being  tnistee  of  a  settlement  is 
"■^         answerable   for  what  he  actually  receives  only,    notwithstanding  his 
idii»lJ»      "'B"'"!!  s^y  receipt  for  conlormitj,  and  in  respect  of  his  own  acts, 
receipts,  and  defanlts  only,  and  is  not  answerable  in  respect  of  tbose  of 
any  other  trustee,  or  of  any  banker,  broker,  or  other  pcrKon,  or  for  the 
insufficiency  or  deficiency  of  any  securities,  orforany  loss  not  happoiing 
through  his  own  wilful  default. 
bHtioiinr      42. — The  trustees  of  a  settlement,  or  any  of  them,  are  not  liable  for' 
"^        giving  any  consent,  or  for  not  making,  bringing,  taking,  or  doing  any 
^'      such  application,  action,  proceeding,  or  thing,  as  they  mi^t  make,  biii^, 
take,  or  do  ;  and  in  case  of  pumhase  of  land  with  capital  money  srising 
under  this  Act,  or  of  an  exdiange,  partition,  or  lease,  arc  not  liable  for 
adopting  any  contract  made  by  the  tenant  for  life,  or  bound  to  inquire 
as  to  the  propriety  of  the  purchase,  exchange,  partition,  or  lease,  or 
answerable  oa  regards  any  price,  consideration,  or  fine,  and  ar«  not  liaUe 
to  see  to  or  answerable  for  the  investigation  of  the  title,  or  answeratM* 
tor  a  conveyance  of  land,  if  the  conveyance  purports  to  convey  the  land 
in  the  proper  mode,  or  liable  in  respect  of  purchase-money  paid  by  tbem 
by  direction  of  the  tenant  for  life  to  any  person  joining  in  the  convey- 
ance as  a  conveying  party,  or  as  giving  a  receipt  tor  Ibe  purchue- 
money,  or  in  any  other  character,  or  in  respect  of  any  other  money  paid 
by  them  by  direction  of  the  tenant  for  life  on  the  pnrchase,  exchange, 
partition,  or  lease. 
itgH"  43' — The  trustees  of  a  settlement  may  reimbuiM  themselvea  or  pay 

n-  and  dischai^  out  of  the  trust  property  all  expenses  properly  iueunvd 

"o'™*-    by  them. 

onnic*  or      44.--lf  at  any  time  a  diSerence  arises  between  a  tenant  for  life  amd 

EmiHssUj  the  trustees  of  the  settlement,  respecting  the  exercise  of  any  of  the 

'*'  powers  of  this  Act,  or  respecting  any  matter  relating  thereto,  the  Court 

may,  on  the  application  of  either  party,  give  such  directions  respecting 

the  matter  in  difference,  and  respecting  the  costs  of  the  application,  ■> 

the  Court  thinks  fit. 
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46. — (t)  A  tenant  [or life,  when  intandiog  to  makeasale,  exchange,  itXAVm. 
partition,  lease,  mortga^,  or  charge,  ahall  give  notice  of  Ms  intention       '^-  **■ 
in  that   bebalf  to  each  ol  the  tniBteeB  of  the  settlement,  bj  posting   TiiimrtEn  ' 

registered  letUra,  containing  tlie    notice,   addresfied  to  Che   tnuteeti,       

aeveraU;,  each  at  hia  usnal  or  laHt  known  place  of  abode  in  the  United  nvaix  Id 
Kingdom,  and  sball  give  like  notice  to  the  solicitor  for  the  tniHtees,  if  UuiWee. 
any  each  solicitor  is  known  lo  the  tenant  for  life,  b;  posting  a  registered 
letter,  containing  the  notice,  addressed  to  the  solicitor  at  his  place  of 
bnainess  in  the  United  Kio^^om,  ever;  letter  under  this  section  being 
posted  Dot  leEs  than  onu  month  before  the  making  h;  the*  tenant  for  life 
of  the  sale,  exchange,  partition,  lease,  mortgage,  or  charge,  or   of  a 

(2)  Provided  that  at  the  date  of  notice  given  the  namber  of  tmHtees 
shall  not  be  lesx  than  two,  nnleas  a  contrajy  intentioD  is  expressed  in 
the  settlement. 

(3)  A  person  dealii^  in  good  faith  with  the  tenant  for  life  is  not 
conoemea  to  inquire  respecting  the  giving  of  an;  such  notice  as  is 
required  by  this  section.  Laku  ^'h- 

XI.— COtlBT;  LAHD  COUMISSIONBBS ;  Vbockdvkk.  Pbocephui. 

«.—(!)  All  matters  within  the  iurisdiction  of  the  Oonrt  under  this  R^^ti™* 
Act  Hliall,  subject  to  the  Acts  regulating  the  Court,  be  assigned  lo  the  f^^^',if 
Chancery  Division  of  the  Court,  inv>  Court, 

(2)  I'Bf  ment  of  money  into  Court  eSectnally  exonerates  therefrom  HcviiaUutui 
the  person  making  the  pajment,  ""• 

(3)  Every  application  to  the  Court  shall  be  by  pelitiOQ,  or  by  sum' 
tnons  at  Chambers, 

(4)  On  an  application  by  the  trustees  of  a  settlement  notice  shall  be 
served  in  the  &rst  instance  on  the  tenant  for  life. 

(5)  On  any  application  notice  shall  be  served  on  such  persons,  it 
any,  as  the  Court  thinks  fit, 

(6)  The  Court  shall  have  full  power  and  discretion  to  make  such 
order  as  it  thiuks  fit  respecting  the  costs,  charges,  or  expenses  of  ^  or 
any  of  the  parties  to  any  application,  and  may,  if  it  thinks  fit,  order 
that  all  or  any  of  those  costs,  charges,  or  expenses  be  paid  out  of 
property  subject  to  the  settlement, 

(T)  Qeneral  Kales  for  purposes  of  this  Act  shall  be  deemed  Rules  of  »>  a  tu  Vioc 
Court  within  section  seventeen  of  the  Appellate  Jurisdiction  Act,  1878,  J^'J!',,  vi— 
as  altered  by  section  nineteen  of  the  tiupreme  Court  of  Jndicatoie  Act,  JT m 
1681,  and  may  be  made  accordingly. 

(8)  The  powers  of  the  Court  may,  as  regards  land  in  the  County 
P^tine  of  Lancaster,  be  exenuaed  also  by  the  Court  of  Chancery  of 
the  County  Palatine;  and  Boles  for  r^nlating  proceedings  in  that 
Court  sball  be  from  time  to  time  made  by  the  Chancellor  of  the  Duchy 
of  lAucaster,  with  the  advice  and  consent  of  a  Judge  of  the  High 
Court  acting  in  the  Chancery  Division,  and  of  the  Vice-CbanceUor  of 
the  County  Palatine. 

(9)  Oeueral  Bnles,  and  Rules  for  the  Court  of  Chancery  of  the 
County  PiJaUDe,  may  be  made  at  any  time  after  the  passing  of  this 
Act,  to  take  effect  on  or  after  the  coDunencement  of  this  Act. 

(10)  The  powers  of  the  Court  may,  as  regards  land  not  exceeding  in 
capital  value  five  hnndred  pounds,  or  in  annual  rateable  value  thirty 
pounds,  and,  as  r^ards  capital  money  arising  under  this  Act,  and 
securities  in  which  the  same  is  invested,  not  exceuding  in  amount  Or 
value  five  hundred  ponnds,  and  as  regards  personal  chattels  settled  or 
to  be  settled,  as  in  this  Act  mentioned,  not  exceeding  in  value  five 
huodred  voaoAt,  be  exercised  by  any  County  Court  within  the  district 
wheRof  IS  situate  any  part  of  the  land  which  is  to  be  dealt  with  In  the 
Court,  Of  trtKD  which  the  oapilal  money  to  bo  dealt  with  in  the  Court 
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IfitMVicT.  arisen  nniler  this  Act,  m  In  oonnectioo  with  wbkdi  Uie  pcfBonal  -*■«'*''■ 

=■  ^-  _  lo  (jt-  (li-;.lt  wilh  in  the  Conrt  are  settled. 

o.iKT-         47.— Where  the  Court,  directs  that  anj  coets.  chaifles,  or  ejpenees  be 

[.A.ir>  o/h-  l^ii'l  out  of  propen;  subject  to  a  BetllemeQt,  the  same  shall,  subject 

HiNMxxKKii;  anil  acconliiig  to  the  directioos  of  the  Couit,  be  laiaed  and  paid  oat 

ruiK.'KuiiKi.  „f  ciipital  mimey  ari»ii!tr  under  this  Act,  or  other  money  liable  to  ba 

J.  "  .   Inid  'fut  in  llie  porchase  of  land  to  be  made  mbject  to  the  settleoteot, 

uuJU'uit  of   '^^  ""^  °^  InvestmeDte  representiiiK  sach  mooej,  or  ont  of  income  of  aoj 

Bsithsd  |inr-    KUoli  inonej  or  investmuiiti),  or  oat  of  anj  accomnlations  of  income  cf 

ponj'  laud,   money,  or  investments,  or  by   means  of  a  ule  of  pari   of  tba 

settled   land   in   reiipect  whereof  the  costs,  chaigee,   or  ezpeoBes  an 

iMeomHl.  or  of  other  settled  land  comprised  in  the  aame  settlement  and 

siibjt.-ct  t«   the  name  llmitatiotiB,  or  by  means  of  a  mortage  of   the 

se)  tied  land  or  any   part  thereof,  to  be  made  by  Bach  person  as  tba 

Court  directs,  and  eitlier  by  conveyance  of  the  fee  simple  (»'  other  estaia 

or  interest  the  subject  of  the  settlemeDt,  ix  by  creation  o(  a  term,  tyr 

otherwise,  or  by  means  of  a  charge  on  the  settled  land  or  any  pan 

thereof,  or  piirtly  in  one  of  those  modes  and  partly  in  another  or  otnen, 

or  in  any  suoh  other  mode  as  the  Conrt  thinks  fit. 

CnaitiinUijo      iS. — 11>  The  commi-ssioners  now  bearing  the  three  sevenl  styles  of 

dI  LsikI         the  liiclusuTC  CommtKsioners  for  England  and  Wales,  and  the  Copvbold 

^;™f        CommisBionere,  and  iho  Tithe  Commissioners  for  Bngland  and  Wates. 

u.oir    '         shall,  by  virtue  of  this  Act,  become  and  shall  be  styled  liie   I«nd 

Ijuwon,  gic.   CommlHstoncrs  for  England. 

(2)  The  Land  Commigaionen  shall  canse  one  seal  to  be  made  wiib 
their  style  as  given  by  this  Act ;  and  in  the  eieontion  and  dis^iaige  of 
any  power  or  doty  under  any  Act  relating  to  the  three  several  bodies  <i 
commissioners  aforesaid,  they  shall  adopt  and  oae  the  seal  and  style  of 
the  Land  Coimnissiooers  for  England,  and  no  other. 

(3)  Nothing  in  the  foreguli^  provisions  of  this  section  shall  be 
construed  as  altering  in  any  respect  the  powers,  anthoiities,  or  dntles  of 
the  land  ConuuiBsiuners,  or  as  afiecting  in  respect  of  (tppointmenl, 
salary,  pension,  or  otherwise  any  of  those  commissioQets,  in  office  at 
the  paating  of  this  Act,  or  any  assistant  commissioner,  secretary,  or 
other  officer  or  person  then  in  office  or  employed  under  tbem. 

(4)  All  Acts  of  Parliament,  jndgmeDts,  decrees,  or  orders  of  any 
Court,  awards,  deeds,  and  other  documents,  passed  or  made  before  tb* 
commencement  of  this  Act,  shall  bo  read  and  have  eSect  as  it  tbe  I^ud 
Commissioners  were  therein  mentioned  instead  of  one  or  more  of  thit 
threu  several  bodies  of  commissioners  aioresaid. 

(6)  All  acts,  matters,  and  things  oommenced  by  or  under  the  aotbority 
of  any  one  or  more  of  the  three  several  bodies  of  commlsdtmeni  afore- 
said before  the  commencement  of  tlug  Act,  and  not  then  oom^deted. 
sliall  and  may  bo  carried  on  and  completed  by  or  under  the  anthtoity  <t 
the  Land  Commissioners ;  and  the  Land  Commissioners,  for  the  pnrpoaa 
of  prosecuting,  or  defending,  and  carrying  on  any  action,  soit,  <v 
proceeding  pending  at  the  commencement  of  this  Act,  shall  oome  into 
the  p\atx  of  any  ooo  or  more,  as  the  case  may  require,  of  the  t^ee 
several  bodies  of  commissioners  aforesud. 

(6)  The  Land  Commissioners  shall,  by  virtue  of  this  Act,  have,  tor 
tbe  parposes  of  any  Act,  public,  local,  personal,  or  private,  passetl  ca  tin  be 
passed,  making  provision  for  the  execution  of  improvements  on  settled 
land,  all  such  power?  and  authorities  as  they  have  tor  the  pnrposea  <t 
3TA2gVkL  the   Improvement   of    Land  Act,  1864;    and    the    provisions    of    tlia 
0-  iH.  last-mentioned  Act  relating  to  their  proceedings  and  inqniries,  uid  1« 

authentication  of  InBtrumentA,  and  to  doclaratlons,  statements,  notleM, 
applications,  forms,  security  for  expenses,  inspectionE,  and  examinaUona, 
shall  extend  and  apply,  as  far  as  the  nattue  and  oircnmstarHJoa  of  thi  tmm 
admit,  to  acts  ana  proceedings  done  or  taken  by  or  in  relation  to  tba 
Land  Conmussioners  under  any  Act  making  provision  aa  last  afonndd; 
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and  tbepcovieions  or  any  Act  relating  to  fees  or  to  secnrity  (or  ooflta  to  be  4S*«Vict. 
taten  in  respect  of  the  liusinesH  transacted  under  the  Acts  administered       '^-  '*• 
by  the  three  aevcra!  bodies  of  commissioners  aforesaid  shall  extend  and  \ 

ftpply  to  the  hnainess  transacted  by  or  under  the  direction  of  the  Land   iJlJlo  co'm- 
CommisBioneiB  nndur  any  Act,  public,  local,  personal,  or  private,  passed  manoHnui; 

or  to  be  passed,  by  which  any  power  or  duty  is  conferred  or  imposed  on  Pm^KiuBK. 

them.  

49.^1)  Every  certificate  and  report  approved  and  made  by  the  Land  niiug  of 

Commltuionera  under  this  Act  shall  be  filed  in  their  office.     '  <xrti£a,Ux. 

(2)  An  office  copy  of  any  certificate  or  report  so  filed  shall  be  delivered  SSiikam'"' 
out  of  their  office  to  any  perBon  requiring  the  same,  on  payment  o(  the 

proper  fee,  and  shall  be  sufficient  evidence  of  the  certificate  or  report    Rcsnuo- 
whereof  it  purports  to  be  a  copy.  n'^i!"'*' 

XXt.—BB8TBionoNa,  Satihob,  and  Obnesal  Fbovisionb.  pSI™!^™ 

60. — (1)  The  powers  under  this  Act  of  a  tenant  for  life  are  not  capable  _ 

of  aet^niaent  or  release,  and  do  not  pass  to  a  person  as  being,  by  opera-  ^^^]^ 
tion  of  law  or  otherwise,  an  assignee  of  a  tenant  Cor  life,  and  remain  oaaUwt  not 
exerclBeable  by  the  tenant  for  life  after  and  notwithstanding  any  assign-  lo  ««n:i>a 
ment,  by  operatioo  of  law  or  otherwise,  of  bis  estate  or  interest  under  i"*""  "**■ 
the  settlemeot. 

(8)  A  contract  by  a  tenant  for  life  not  to  exercise  any  of  his  powers 
ander  this  Act  is  void. 

(3)  Bnt  this  section  shall  operate  without  prejudice  to  the  right*  of 
any  person  being  an  aarignee  for  value  of  the  estate  or  interest  of 
the  tonant  for  life ;  and  in  that  case  the  assignee's  righta  shall  not  be 
affected  without  hia  consent,  except  that,  unless  the  assignee  is  actually 
in  posseariOD  of  the  settled  iaud  or  part  thereof,  his  oonsent  shall  not  be 
requisite  for  the  making  of  leases  thereof  by  the  tenant  tor  life,  provided 
the  leases  are  made  at  the  beat  rent  that  can  reasonably  be  obtained, 
withont  fine,  and.tn  other  respecte  are  in  conformity  with  this  Act. 

(_i)  This  section  extends  to  assigmnents  made  or  coining  into  opera- 
tion before  or  after  and  to  acts  done  before  or  after  the  conunencement 
of  this  Act ;  and  in  this  section  asa^nment  includes  assignment  by  way 
of  mortgage,  and  any  partial  or  qualified  assignment,  and  any  charge  or 
Incurnhnncei  and  assignee  has  a  meaning  corresponding  with  tliatof 


61.— (1)  If  in  a   settlement,   will,  assurance,  or  other    i  

executed  or  made  before  or  after,  or  pertly  before  and  partly  after,  the  orllmlue 
commenoement  of  thia  Act  a  provision  is  inserted  porporting  or  attempt-  '*•'"?'. 
ing,  by  way  of  direction,  declaration,  or  otherwise,  to  forbid  a  tenant  fot  ™JfJ^ 
life  to  exercise  any  power  under  this  Act,  or  attempting,  or  tending,  or  roid. 
intended,  by  a  limitation,  gift,  or  disposition  over  of  settled  land,  or  by  a 
limitation,  gift,  or  diapoaition  of  other  real  or  any  personal  property,  or 
by  the  Imposition  of  any  condition,  or  by  forfeiture,  or  in  any  other 
manner  whatever,  to  prohibit  or  prevent  him  from  eierciring,  or  to  in- 
duce him  to  abstain  from  exercising,  or  to  put  him  into  a  position  incon- 
■tatent  with  his  eierdaing,  any  power  under  this  Act.  that  provision,  as 
far  as  it  pnrpotts,  or  attempts,  or  lends,  or  Is  intended  to  have,  or  woold 
or  might  have,  the  operation  aforesaid,  shall  be  deemed  to  be  void. 

(2)  For  the  purposes  of  this  section  an  estate  or  interest  limited  to 
oontinne  so  long  only  as  a  person  abstains  from  exercising  any  power 
shall  be  and  take  eftoot  as  an  estate  or  interest  to  oontinoe  for  the  period 
for  which  it  would  continue  if  that  person  were  to  abstain  from  exercis- 
ing the  power,  discharged  from  liability  to  determination  or  cesser  by  or 
on  his  exercising  the  same. 

S2. — Notwithstanding  anything  in  a  settlement,  the  exercise  by  the  ProvbioD 
tonaat  for  life  of  any  poirar  niuler  this  Act  shall  not  ocoaalon  a  for-  ■■"bxt  l«r- 


iDi.  Google 


1472  THB.  iiBTTLEU   LAND  ACT,   1882. 

u  *  w  Vict.     63.— A  tenant  for  life  shall,  in  exercising  aaj  power  under  thia  iet, 

'^-  ^-       b&ve  regard  to  tbe  ioterests  of  all  parties  entitled  under  the  gettlearat. 

and  shall,  in  relation  to  the  exercise  tbereof  bj  bim,  be  deemed  m  be  e 

tk^n"^      ^^^  fHwitloD  and  to  have  tbe  datiea  and  liabilities  of  a  trtutee  for  thw 

xKD  54. — On  a  nale,  exchange,  partition,  lease,  mortgage,  or  chaige,  t  por- 

PbSv^ns.  chaner,  lessee,  mortgagee,  or  other  pecsoQ  dealing  in  grxjd  faith  wilb  a 

tenant  tor  life  shall,  as  og^nst  all  parties  entitled  nodei  the  sewlemwi. 

Teouit  for  be  conolosivel;  taken  to  have  given  the  best  price,  conffldeiation.  or  kh, 
■its  tnuUa  as  the  case  may  require,  that  conld  reasonably  be  obtained  bj  tbet^as 
J"^  tor  life,  and  to  have  complied  with  all  the  reqaiiritions  of  thl>  Act 

f^f^^^,,^  65.  -(1)  Powers  and  authorities  conferred  bj  this  Act  on  a  loaM 
OonanJ  wo-  ^"  '"^  "'  trustees  or  the  Court  or  the  I«nd  Commiasieoers  are  ettreae- 
uotlon  rrl      able  from  time  to  time. 

puduasn,  (2)  Where  a  power  of  sale,  enftancbisenient,  exchange,  paititiia, 
"^  leasing,  mortgaging,  ohaiging,  or  other  power  is  exercised  bj  ■  Imtt 

tCuniM  of  for  life,  or  bj  the  trustees  of  a  settlement,  be  and  they  ma;  reipecli't-'T 
^J?^!^  ^  execute,  make,  and  do  all  deeds,  instmmeuta,  and  things  aeoemrj  « 
piurkioD..    proper  in  thW  behalf. 

sto.  (3)  Where  an;  provision  in  thu  Act  refers  to  sale,  puiehue.  a- 

obange,  partition,  leasing,  or  other  dealing,  or  l«  an;  power,  comol, 

payment,  receipt,  deed,  aBamanoe,  contract,  expeiuies,  act,  or  tmnnciHB. 

the   same  shall  be  construed  to   extend   onlv   (unless  it  is  olheTwiie 

expreHsed)  to  sales,  purchases,  exchanges,  partitious,  leasings,  dealiig^ 

powers,  consents,  pai'monts,  receipts,  deeds,  assuranoea,  coociacti,  d- 

peoses,  acts,  and  transactions  under  this  Act. 

Bariugfor         66.— <1)  Nothing  in  this  Act  shall  take  awa;,  abridge, or  pnoudidiQT 

othn  affect  an;  power  for  the  time  being  snbeiating  under  a  setttenKDl,  v 

l"""^         b;  statute  or  otherwise,  ejteroiseable  by  a  tenant  tor  life,  or  by  trwB* 

with  his  consent,  or  on  his  request,  or  by  his  direction,  or  othoviMi 

and  the  powers  gi\Feu  by  this  Act  ate  cumnlative. 

(2)  But,  in  case  of  conflict  between  the  provisions  of  a  setUemnt 
and  tbe  provisions  of  this  Act,  relative  to  any  matter  in  reHpect  ^tend 
the  tenant  fur  life  exercises  or  contracts  or  intends  to  eisiein  iV 
power  under  this  Act,  the  provisions  of  this  Act  shall  prenil;  ui 
accordingly,  notwithstanding  anything  in  the  settlement,  the  ctAKSl 
of  the  tenant  for  life  shall,  by  virtue  of  this  Act,  be  neoeasur  ta  On 
exercise  by  the  trustees  of  the  settlement  or  other  person  of  acr  poctf 
conferred  by  the  settlement  exerciseable  for  any  purpose  prortded  fmw 
this  Act. 

(3)  IE  a  question  arises,  or  a  doubt  is  entertained,  teapectiig  ur 
nuttter  within  this  section,  the  Court  may,  on  the  applicatioo  a  il* 
trustees  of  the  settlement,  or  of  the  tenant  tor  life,  or  of  sot  odi" 
person  interested,  give  its  decision,  opinion,  advice,  or  directiDn  Ibeiv*- 

AtidiupDii  67. — (1)  Nothing  in  this  Act  shall  preclude  a  settlor  frum  omlunV 
""  ''^"f  on  the  tenant  for  life,  or  the  tmstoes  of  the  settlement,  any  f^ 
JJ[^^^^_    additional  to  or  larger  than  those  conferred  by  this  Act. 

(2)  Any  additional  or  larger  powers  so  conf erted  shall,  as  br  H  >*! 
be,  notwithstanding  anything  in  thia  Act,  operate  and  be  eien3«sU' 
in  the  like  manner,  and  with  all  tbe  like  incidents,  effects,  ud  cca- 
sequencea,  as  if  they  were  conferred  by  this  Act,  unless  a  cootiiiy  iBC** 
Uon  is  expressed  in  the  settlement. 

OIHIKALLI.  XIII.— LmiTBD  OWKBBB  ORNKBALLT. 

Ennman.         68. — (1)  Each  person  as  follows  shall,  when  the  estate  or  i';'''*^ 
tiou  o(  otbtt  each  of  them  is  in  possession,  have  the  powers  of  a  tenant  toi'  lift  >*'' 
Umiied         this  Act,  as  if  each  of  them  were  a  tenant  for  life  as  defined  in  this  i< 
hr^sS™  (namely) ; 
at  luunntiiM      (i.)  A  tenant  in   tail,  including  a  tenant  in  tail  who  ia  bylt)" 
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Parliament  Testralned  ftom  barring  or  defeating  his  estate  tidl,  UAMTicr. 

and  although  the  reveraioD  is  in  the  Crown,  and  so  that  the       °'  *'• 

exercise  by  him  of  hie  powers  onder  this  Act  shall  bind  the     liwtkd 

Crown,  but  not  ioolading  such  a  tenant  in  tall  where  the  land     owhehh 

in  respect  whereof  he  ts  so  restrained  was  purchased  with  money  QEHEBiixr. 

provided  by  Parliament  in  oonaideratioo  ot  public  services :  

(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift,  or 

disposition  over,  on  f^ure  of  his  issue,  or  In  any  other  event : 
(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is  in  the 

Crown,  and  ea  that  the  eieroise  by  him  of  his  powers  under  this 

Act  shall  bind  the  Crown : 
(iv.)   A  tenant  for  years  determinable  on  life,  not  holding  merely 

under  a  lease  at  a  rent : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under  a  lease 

(vt)  A  tenant  for  his  own  or  any  other  life,  or  for  years  determinable 
on  life,  whose  estate  is  liable  to  cease  in  any  event  during  that 
life,  wliether  by  expirstioD  of  the  estate,  or  by  conditional  limita- 
tion, or  otherwise,  or  to  be  defeated  by  an  executory  limitetion, 
gift,  or  disposition  over,  or  is  subject  te  a  trust  for  accumolaCion 
of  income  for  payment  of  debts  or  other  purpose : 

(vii.)  A  l«nant  In  t^  after  possibility  ot  issue  extinct ; 

(viii.)  A  tenant  by  the  curtesy: 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  tru^t  or 
direction  for  payment  thereof  to  him  during  his  own  or  any 
other  life,  whether  subject  to  enwnses  of  management  or  not, 
or  until  sale  of  the  land,  or  until  forfeiture  of  bis  Interest  therein 
on  banfcmptey  or  other  event, 

(2)  In  every  such  ease,  the  provisions  of  this  Act  referring  to  a 
tenant  for  life,  either  as  conferring  powers  on  him  or  otherwise,  and 
to  a  settlement,  and  to  settled  land,  shall  extend  to  each  ot  Uie  pereona 
aforesaid,  and  to  the  instrument  under  which  his  estate  or  interest 
arises,  and  to  the  land  therein  comprised. 

(3)  In  any  such  case  any  reference  in  this  Act  to  death  as  regards 
a  tenant  for  life  shall,  where  necessary,  be   deemed  to  refer  to  the 
determination  by  death  or  otherwise  of  such  estete  or  interest  as  last    tHFAim : 
aforesaid,  v"^^. 

XrV.— iNrAHTSj  Mabbibd  WOHBN  ;  LUNATIOB.  LmiATitB, 

69. — Where  a  person,  who  Is  in  hie  own  right  seised  of  or  entitled  in  induit 
possession  to  land,  is  an  infant,  then  for  purposes  of  this  Act  the  land  ^^^|!^^ 
is  settled  land,  and  the  infant  shall  be  deemed  tenant  for  life  thereof,      i^  ^  isnut 

SO. — Where  a  tenant  tor  life,  or  a  person  having  the  powers  of  a  tenant  tor  lita. 
for  life  under  this  Act,  is  an  inhmt,  or  on  infant  would,  if  be  were  of  full  Tmut  I« 
age,  be  a  tenant  for  life,  or  have  the  powers  of  a  tenant  for  life  under  Ufa,  iiutuit. 
this  Act,  the  powers  ot  a  tenant  tor  life  under  this  Act  may  be  exercised 
on  his  behalf  by  the  trustees  of  the  settlement,  and  if  there  are  none, 
then  by  such  peison  and  in  such  manner  Bs  the  Court,  on  the  application 
of  a  testamentary  or  other  guardian  or  next  friend  of  the  infant,  either 
generally  or  in  a  particular  instance,  orders, 

61. — (1)   The  toregoing  provisions  of  this  Act  do  not  apply  in  the  J^^*^ 
case  of  a  married  woman,  hon  tu'be 

(2)  Where  a  married  woman  who,  if  she  had  not  been  a  married  rBiiciwI. 
woman,  would  have  been   a  tenant  for  life  or  would  have  had  the 
powers  of  a  tenant  for  life  under  the  toregoing  provisions  of  this  Act, 

U  entitled  for  her  separate  use,  or  is  entitled  nnaer  any  stetnte,  passed 
W  to  be  paased,  for  her  separate  property,  or  as  a  temme  sole,  then  she, 
without  W  hosband,  shall  have  the  powers  of  a  tenant  for  life  under 
this  Act. 

(3)  Where  she  is  entitled  otherwise  than  as  aforesaid,  then  she  and 
VOL.  II.  «BB 
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Wft^sVm.  her  hnaband  together  shall  have  the  powers  of  a  tenant  for  life  ondei 
''■'*■  thUAct. 
Ihtjints-  (^)  ^°  proviBions  of  this  Act  referring  to  a  tenant  for  life  and  a 
HtKRiED  settlement  aoil  settled  land  shall  extend  to  tbe  married  woman  withont 
Wohih;  her  buxband,  or  to  her  and  her  husband  together,  as  the  case  may 
LUB*Tiai.  reqaire^  and  (^  the  instrument  under  which  her  estate  or  interest  ariFes, 
and  to  the  land  therein  comprised. 

(6)  The  married  woman  may  eieonte,  make,  and  do  all  deeds,  in- 
Btmments,  and  things  necessar;  or  proper  for  giving  effect  to  tbe 
provisions  of  this  section, 

(S)  A  rcBtruint  on  anticipation  in  tbe  settlement  shall  not  prevent 

tbe  exercifle  by  her  of  any  power  under  this  Act. 

Tenant  62. — VHierc  a  tenant  for  life,  or  a  person  having  the  powere  of  a  tenant 

farJiTs.         for  lite  under  thix  Act,  is  a  lunatic,  so  found  by  inquisition,  tbe  com- 

Innitit.         mittee  of  bis  eiitJile  may,  in  hia  name  and  on  hia  behalf,  under  an  order 

of  the  Lord  Chancellor,  or  other  person  intrusted   by  virtue  of  the 

Qneen's  t^igo  Manual  with  the  care  and  commitment  of  the  custody 

of  tbe  perKOns  and  estates  of  lanatics,  exercise  tbe  powetii  of  a  tenant 

for  life  under  this  Act;  and  tbe  order  may  be  made  on  the  petition  of 

Umi.aisaT  any  person  interested  in  the  settled  land,  or  of  the  oommittee  of  the 

n  WAY  Of  estate. 

Saix.  XT.— Settlement  bt  wj^t  of  Trusts  fob  Salb. 

Ppoii«ion  83- — (1)  Any  land,  or  any  estate  or  interest  in  land,  which  under  or 

(or  cn«  of  by  virtne  of  any  deed,  will,  or  agreement,  covenMit  to  soriBnder,  copy 
'^"T^^it  "  "'""''  ■'*'"'  A*^*  "^  I'arliament,  or  other  instrument  or  any  number 
*„  1^"  of  instruments,  whether  made  or  passed  before  or  after,  or  [artly  before 
and  partly  after,  the  commencement  of  this  Act,  is  subject  to  a  trust  or 
direction  for  sale  of  that  land,  estate,  or  interest,  and  for  the  application 
or  disposal  of  tbe  money  to  arise  from  the  sale,  or  the  iDOome  of  that 
money,  or  the  income  of  the  land  until  sale,  or  any  put  of  that  money 
or  income,  for  the  benefit  of  any  person  for  his  life,  or  any  other 
limited  period,  or  for  the  benefit  of  two  or  more  persons  ooncurrently 
for  any  limited  period,  and  whether  absolutely,  or  subject  to  a  trust  for 
accumulation  of  income  for  payment  of  debts  or  other  purpose,  or  to 
any  other  restriction,  shall  be  deemed  to  be  settled  land,  and  the 
instrument  or  instruments  under  which  the  trust  arises  shall  be  deemed 
to  be  a  settlement ;  and  the  person  (or  tbe  time  being  beneificially 
entitled  to  tbe  income  of  Ihe  land,  estate,  or  interest  foresaid  nntU 
sale,  whether  absolutely  or  subject  as  aforesaid,  shall  be  deemed  to 
be  tenant  for  life  thereof;  or  if  two  or  more  persons  are  so  entitled 
concurrently,  then  those  persons  shall  he  deemed  to  constitute  together 
tbe  tenant  for  life  thereof;  and  the  persons,  if  any,  who  are  for  the 
time  being  under  the  settlement  trustees  for  sale  of  tbe  settled  land. 
or  haTiug  power  of  consent  to,  or  approval  of,  or  control  over  the  sale, 
or  if  under  tbe  settlement  there  are  no  such  trustees,  then  the  pereons, 
if  any,  for  tbe  time  being,  who  are  by  the  settlemeDt  declared  to  be 
trusted  thereof  for  purposes  of  this  Act  are  for  purposes  of  this  Act 
trustees  of  the  settlement. 

(2)  In  every  such  case  tbe  provisions  of  this  Act  referring  to  a  tenant 
for  life,  and  to  a  settlement,  and  to  settled  land,  shall  extend  to  tbe 
person  or  persons  aforesaid,  and  t«  the  inatnitaent  or  iostnunents  nnder 
which  his  or  tlieir  estate  or  interest  arises,  and  to  tl>e  land  therein 
comprised,  snbject  and  except  as  in  this  section  provided  (that  is  to 
aay): 

(i.)  Any  reference  in  this  Act  to  the  predecessors  or  successors  in 
title  of  the  tenant  for  life,  or  to  tbe  remaindermen,  or  revcrsioocrs 
or  other  persons  Interested  in  the  settled  land,  shall  be  deemed 
to  refer  to  the  persons  interested  in  succession  or  otherwise  in 
tbe  money  to  arise  bom  sale  of  tbe  land  or  tbe  income  of  that 
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mooej,  or  the  intwins  of  tbe  laud,  nutil  »ale  (a«  ths  cue  mi^  ukMVicT. 
leqnira).  ■  "^^ 

(ii.)  Capital  moaej  ariMng  nndei  this  Act  from  tbe  Battled  Uod  ah&U  snTLmiHT 
not  be  applied  in  the  pnrcbaHi  ot  land  unJe^H  such  application  is  bv  iuv  or 
aathorUed  b;  the  BCttlemeDt  in  tbe  case  of  capital  money  aridiv  Tbvsib  roB 
therenndei  bt)m  sales  or  other  dispoHitioos  of  tbe  settled  Una,       B*i-e. 
bnt  may,  in  addition  to  any  other  mode  of  application  anthoiued 
by  tbia   Act,  be  applied  in  any  mode  in  which  capital  money 
arising  ander  the  settlement  from  any  such  sale  or  other  dis- 
poeitlon  is  applicable  theronndur,  subject  to  any  consent  required 
or  direction  given  by  the  Hettlement  with  respect  to  the  applica- 
tion of  trust  money  of  the  settlement. 

(iii.)  Capital  money  arising  under  this  Act  from  the  settled  land  and 
the  seonrities  in  which  the  same  ia  invested,  Khali  not  for  any 
purpose  of  diBpottitioa,  transmission,  or  devolution,  be  considered 
as  land  unless  the  same  would,  if  arising  under  the  settlement 
from  a  sale  or  disposition  of  the  settled  land,  have  been  so  con- 
sidered, and  the  same  shall  be  held  In  trust  for  and  shall  go 
to  the  Hams  persons  successively  in  the  same  manner,  and  tor 
and  an  the  same  estates,  interests,  and  trusts  as  Che  same  would 
have  gone  and  been  held  if  arising  ander  the  settlemeat  from 
a  sale  or  disposition  of  the  settled  land,  and  the  income  of  such 
capital  money  and  securities  shall  be  paid  or  applied  aooordingly. 

(iv.)  Land  of  whatever  teonre  acquired  ander  this  Act  by  purchase,  or     LnnTn) 
in  exchange,  or  on  partition,  shall  be  conveyed  to  and  vested  in     owhkm 
the  trustees  of  the  settlement,  on  tbe  trusts,  and  subject  to  the  o"™*^' 
powers  and  provisions  which,  under  the  settlement  or  by  reason 
of  the  eicrcise  of  any  power  of  appointment  or  charging  therein 
contained,  are  Buheisting  with   respect  to   tbe  settled  land,  or 
would  be  BO  subeisting  if  tbe  same   had  not  been  sold,  or  as 
near  thereto  b«  dicnmBtancea  permit,  but  so  as  not  to  increase 
or  multiply  charges  or  powers  of  charging. 

XVI. — Repkalb.  Bkpeiih. 

04.— (1)  The  enactments  described  in  the  schedule  to  this  Act  are  RgpAiof 
faereby  repealed.  oucunoiu 

(2)  The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  imohidiJri 
right  accrued  or  oUigation  incurred  thereunder  before  the  commence- 
ment of  this  Act  1  nor  shall  the  same  affect  the  validity  or  invalidity, 
or  any  operation,  effect,  or  consequence,  of  any  instrument  ezecated  or 
roade,  or  of  anything  done  or  suffered,  or  ot  any  order  made,  before  the 
commencement  ot  this  Act;  nor  shall  the  same  affect  any  action,  pro- 
ceeding, or  thing  then  pending  or  uncompleted ;  and  every  such  action, 
proceeding,  and  thing  may  be  carried  on  and  completed  as  it  there  had 
twen  no  such  repeal  in  this  Act. 

XVn.— IRBLAND.  Ibuutd. 

ftG. — (1)   In  the  application  of  this  Act  to  Ireland  the  fregoln  g  j/^a^eL 
prorisionB  shall  be  modified  as  in  this  section  provided.  tio»n' 

(2)  The  Court  shall   be   Her  Majesty's   High  Court  of  Jnstice  in  V"*^ 

(3)  All  matters  within  the  jariBdiction  of  that  Court  shall,  subject 
to  the  Acts  regolating  that  Court,  be  assigned  to  the  Chancery  Division 
of  that  Court ;  but  Oeneral  Rules  under  this  Act  for  Ireland  may  direct 
that  those  matters  or  any  of  them  be  assigned  to  the  Loud  Judges  of 
that  Division. 

(4)  Any  deed  inroUed  under  this  Act  shall  be  inrolled  in  the  Record 
and  Writ  Office  of  that  Division. 

(G)  Oeneial  Bales  for  purposes  of  this  Act  for  Ireland  shall  be 
BBB2 
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T.  deemed  RuleB  of  Court  nithia  the  Bapieme  Couit  of  Jadk&tnre  Act 
(IraUnd),  18TT,  and  may  be  made  accordingly,  at  any  time  after  tbe 

~  passing  of  this  Aot,  to  lak«  effect  on  or  &fler  the  oommenoemeDt  of  this 

'    Act. 

,t.  (A)  The  several  Civil  BUI  Courts  in  Ireland  shall,  in  addition  to  the 
joriBdiotion  possessed  b;  them  independentlf  of  this  Act,  have  and 
exeroise  the  power  imd  authority  excrciseaUe  by  the  Conrt  UDder  this 
Act,  in  all  proceedinss  where  the  property,  tbe  subject  of  the  proceed- 
lugH,  does  not  exceed  in  capital  value  five  hnndred  ponnds,  or  in  annnai 
value  thirty  poundB. 

it  (7)  The  provisions  of  Part  II.  of  the  County  Officers  and  Conrta 
(Iroliind)  Act,  1B77,  relative  to  the  equitable  jorisdiotioa  of  tbe  Civil 
nilt  Coorts,  shall  apply  to  the  jurisdiction  ezerciseable  by  those  Courts 
under  this  Act. 

(S)  Bnles  and  Orders  for  purposes  of  this  Act,  at  &r  bh  it  relates  to 
the  Civil  Bill  Coarts,  maj  be  nkade  at  any  time  after  tbe  pasnng  of  Uds 
Act,  to  ttike  effect  on  or  after  the  commeDcement  of  this  Act,  in  manner 
prexcribod  by  section  seven  ty-nine  of  the  Connty  Offioeis  and  Conrts 
(Ireland)  Act,  1877. 

(9)  The  Commissionen  of  Public  Works  in  Ireland  eball  be  sabeti- 
tutod  for  tbe  Land  Commissiuners. 

(10)  The  term  for  which  a  lease  other  than  a  Imilding  or  mining  leaK 
may  be  granted  shall  be  not  exceeding  thirty-five  years. 


40&41  Vict.  CIS. 


THB  BCHEDULB, 
Bbpbalb. 
An  Act  to  give  to  tfostMS,  ] 

mortsageee,  and  others,! 

oertaLt  powers  now  com-  \  ,       _.  , 

monly  insertod  in  settle-  ?  ""  P»" !  "MOBV.— 

mente,    mortgagee,   andl 

wUls       -        -        -        .} 

I^rtB  I.  and  IV. 
(being  BO  mnch  of  the  Act  as  is  not  repealed  by 

the  Oonveyanohig  and  Law  of  Property  Act, 

1881). 
The  Improvement  of  Land  Act,  1864  -  in  part  i 

Sections  seveuteen  and  eighteen ; 
Section  twenty-one,  from  "either  by  a  party  " 
to  "  benefice,  or  "  (inclojrive) ;  and  frraa 
"  or  if  the  land   owner '  to  "  minor  or 
minors"    (Inclusive)!    and    "or  circnm- 
stanoe"  (twice): 
Except  as  regards  Scotland. 
The    Settled    Sstat«B   Act,    1877    -    in   part; 
namely,— 


45  &  46  Vict.  c.  39  (The  Conveyaneing  Act,  1882). 

-  An  Aetfor  further  improving  the  Praetiee  nf  Qmveymurimg ;  ami  far 

other  purpotei.  llOth  AnguMt,  ISSS,} 

-  Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  tbe 
advioe  uid  consent  of  tbe  Lords  spiritoal  and  temporal,  and  Commont, 
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Pretiminarj,.  Pnii:,im^. 

1,— (1)  Ttai&  Act  mfLy  be  <Ated  a»  tbe  Gouvejanciiig  Act,  1882  ;  and       

tbe  CoDveyancing  and  Iaw  of  Property  Aut,  1  SSI  (in  this  Act  referred  to  (Uiurt  tlU« ; 
sa  the  ConvBjftncing  Act  of  1881),  ana  this  Act  nmj  be  cited  together  as  ™"i?'™"' 
the  Conveyancing  Acts,  1881,1882.  eiwnt; 

(2)  This    Act.    except     where    it  is    otherwise    expressed,    shall  inturiuru- 
commence  and  take  effect  from  and  immediately  after  the  thirty-first  """■ 

day  of  December  ooe  thoosaDd  eight  hundred  and  eighty-two,  which  *4*tb  vict. 
bime  is  la  this  Act  referred  lo  as  the  commencement  of  this  Act.  "-  ^^■ 

(3)  This  Act  does  not  extend  to  Scotland. 
^^)  In  this  Act  and  in  the  Schedule  thereto 

(i.)  [*roperty  inclades  real  and  personal  property,  and  any  debt,  and 
anything  in  actioc.  and  any  other  right  or  interest  in  the  nntnre 
of  property,  wlietber  in  possession  or  not ; 

(il.)  Purclraser  inclades  a  lessee  or  mortgagee,  or  an  intending 
porohaser,  lessee,  or  mortgagee,  or  other  person,  who,  for  valuable' 
conaidetfttion,  takes  or  deals  for  property,  and  purchase  has  a 
meaning  corresponding  with  that  of  pnrch^r ; 

(iii.)  The  act  of  the  session  of  the  third  and  fonrth  years  of  King  s&t  Win.  4, 
William  the  Fourth  (chapter  sevauty-fonr)  "for  the  abolition  ot  "^  '*■ 
Floes  and  Recoveries,  and  for  the  sabstitntion  of  moresimple  modes 
of  Assurance  "  is  referred   to  as  the  Kines  and  Recoveries  Act ; 
and  the  Act  of  the  session  of  the  fonrth  and  fifth  years  of  King  *  » '•  WUJ.  1. 
William  the  Fourth  (chapter  ninety-two)  "  for  the  aboiition  of  "^  *'■ 
Fines  and  Recoveries,  and  for  the  substitution  of  more  simple 
modes  of  Aaaurancea  in  Ireland  "  is  referred  to  as  the  Fines  and 
Becoverles  (Ireland)  Act. 

Saareka.  Sri^rclia. 

2. — (1)  Where  any  person  requires,  for  purposes  of  this  section,  search  uhcIsI 
to  be  made  in  the  Central  Office  of  the  Supreme  Court  of  Judicatun:  for  DggatiTu  iwd 
entries  of  judgments,  deeds,  or  other  matters  or  documents,  whereof  "itoroorti. 
entries  are  required  or  allowed  to  be  made  in  that  office  by  any  Act  ^^^tor 
deecribed  in  Part  I.  of  the  First  Schedule  to  the  Conveyancing  Act  of  Jurigiucnin, 
1881,  or  by  any  other  Act,  he  may  deliver  in  the  office  a  requisition  CniwiiduWo, 
in  that  behalf,  referring  to  this  section.  ''^ 

(2)  Thereupon  the  proper  officer  shall  diligently  okahe  the  searoh  re- 
quired, and  shall  make  and  file  in  the  office  a  certificate  setting  forth  the 
result  thereof ;  and  office  copies  of  Chat  certificate  shall  be  issued  on 
requisition,  and  an  office  copy  shall  be  evidence  of  the  certificate. 

(3)  In  favour  of  a  pnrohaser,  as  against  persons  interested  under  or  In 
respect  of  judgments,  deeds,  or  other  matters  or  documentB,  whereof 
entries  are  required  or  allowed  as  aforesaid,  the  certificate,  according  to 
the  tenoor  thereof,  shall  be  conclusive,  affirmatively  or  negatively,  as  the 

(1)  Every  requisition  nnder  this  section  shall  be  in  writing,  slened  by 
the  person  majcing  the  same,  specifying  the  name  against  which  ho 
desires  search  to  be  made,  or  in  relation  to  which  he  requires  an  office 
c(^y  certificate  of  result  ot  search,  and  other  sufficient  particulars ; 
Mid  tbe  person  multiT'g  any  such  requisition  shall  not  be  entitled  to  a 
search,  or  an  office  copy  certificate,  until  he  has  satisfied  the  proper 
offioer  that  the  same  is  required  for  the  purposes  of  this  section. 

{5}  Qeneral  rnlea  shall  be  made  for  porpoees  of  this  section,  presorib- 
iog  forms  and  contents  of  requisitions  and  certificates,  and  regulating 
the  practice  of  the  office,  and  prescribing,  with  the  concurrence  ot  the 
Commissioners  of  Uet  Majesty's  Treasury,  the  fees  to  lie  taken  therein ; 
wbiob  Boles  shall  be  deemed  Bnles  of  Court  within  section  seveotoen  of 
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u  AM  Vict,  the  Appellate  JtulBcllctloDAct,1876,u  altered  )^sectlotiiiiitet«eD<tftlie 
'^'  ^'  Saprume  Court  o[  Jadicatore  Act,  ISHl.  and  may  be  made,  at  any  time 
V~Z)Z~  aft«i  tlie  passing  of  this  Act,  to  take  effect  on  or  after  the  o 
meat  of  this  Act. 
sftAUViot.  W  if  an;  officer,  cletk.  or  peraon  employed  Id  theoffioe  a 
c  M.  party  or  prJT;  to,  any  act  of  Eraad  or  collnsion,  OT  is  wilfully  negligent, 

44*  IS  Vict,  in  the  making  of  or  otherwise  in  relation  to  any  certificate  or  office  oopy 
"'  mider  this  section,  ho  shall  be  guilty  of  a  misdemeanonr. 

(7)  Nothing  in  this  section  or  in  any  Rale  made  thereonder  shall  take 
away,abridge,  or  prejudicially  affect  any  right  which  any  peison  may  hiTe 
independently  of  this  section  to  make  any  search  in  the  oCBce;  and  every 
mch  search  may  be  made  as  if  this  section  or  any  sDch  Rale  had  not 
been  enacted  or  made. 

(S)  Where  a  solicitor  obtains  an  office  copy  certificate  of  resolt  of 
search  under  this  section,  he  shall  not  be  answerable  In  respect  of  any 
loss  that  may  arise  from  error  in  the  certificate. 

(9)  Where  the  solicitor  is  acting  for  trustees,  execntors,  agenta,  or 
other  persons  in  a  fiduciary  position,  those  persons  also  shall  not  be  bo 
answerable. 

<10}  Where  soch  persona  obti^n  such  an  office  oopy  without  a  solici- 
tor, they  shall  also  be  protected  in  like  manner. 

(11)  Nothing  in  this  section  applies  to  deeds  inrolled  under  the  Fioea 
s&iWUl  4,  "^^  RecoverieM  Act,  or  nnder  any  other  Act,  or  under  any  stataUtiy 
e.  14.       '     Rnle. 

(12)  This  section  does  not  ezteod  to  Ireland. 

Jfoiiw.  Ifetiet. 

HiKthctioii        3- — (1)  A  pnrcbaser  aball  not  be  prejudicial^  aSected  by  noUoe  of 

un  (viutruii-  any  instrument,  fact,  or  thing  anlese — 

li.B  \iaaaa.  ji.)  It  is  within  his  own  knowledge,  or  nonld  have  come  to  his  know- 
ledge  if  such  inquiries  and  huoections  had  been  made  as  ongbt 
reasonably  to  have  been  made  by  him ;  or 
(ii.)  In  the  same  transaction  with  respect  to  which  a  qaeetion  of  notice 
to  thepnichascrarises.it  has  come  to  the  knowledge  of  hisoonnsel, 
as  SQcb,  or  of  hia  solicitor,  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor,  or  other  agent,  ns  nich,  if 
snoh  inquiries  and  inspections  had  been  made  as  ought  reasonably 
to  have  betn  matlo  by  the  solicitor  or  other  agent. 

(2)  This  section  shall  not  exempt  a  purchaser  from  any  liability  nnder, 
or  any  obligation  to  perform  or  observe,  any  covenant, condition,  provisinn, 
or  restriction  coEtainLii  in  any  instrument  under  which  his  title  is  derived, 
metliately  or  immediately ;  and  such  liability  or  obligation  may  be  en- 
forced in  the  some  manner  and  to  the  same  eitont  as  if  this  section  had 
not  been  enacl«d, 

(3)  A  purchaser  shall  not  by  reason  of  anything  in  this  section  be 
affected  by  notice  in  any  case  where  be  wonld  not  have  been  so  affected 
if  this  section  had  not  been  enacted. 

(4)  This  section  appliee  to  parchases  made  either  before  or  after  the 
commencement  of  this  Act ;  save  that,  where  an  action  is  pending  at  the 
commencement  of  this  Act,  the  righlaofthe  parties  t^hallnothe  affected 
by  this  section. 

itata.  I/eatet. 

Cuuuiitt  fot  *■ — (1)  Where  a  lease  is  made  nnder  a  power  oonttined  in  a  settlement, 
lews  nut  will.  Act  of  Parliament,  or  other  instrument,  any  preliminary  cmtiaet 
put  of  litio  for  or  relating  to  the  lease  shall  not,  for  the  porpose  of  the  deduction  of 
Id  Isiub.  (j^^g  ^^  ^Q  intonded  assign,  form  part  of  the  title,  or  evidence  of  tbe 
title,  to  the  lease.  ^ 

(2)  This  section  applies  to  leases  made  cither  before  or  aft«r  the  eon- 
it  of  this  Act. 
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U  AW  Vict. 
Separate  TrUMteet.  c  88. 

6. — (1)  On  aa  appointment  of  new  traeteeB.'a  eepamte  set  of  tnutees  stparau 
ma;  be  appoinlod  far  ouj  part  oF  tbe  trust  property  held  on  tnista  Ait-  Tnuiea. 
tinct  from  tboae  relating  to  anj  other  part  or  parts  of  the  trust  property ;  ~ — 
or,  if  only  one  trosWe  was  or^inally  ftppointed.  then  one  Keparate  trustee  ^^^ 
may  so  be  appointed  for  the  fiist-mentioned  part.  mpmte  hu 

(2)  This  sectionappties  to. trusts  created  either  before  or  after  thocom-  o(taiut*et 
mencement  of  this  Act. 

Pmeert.  Pinwn, 

6. — (1)  A  pemon  lo  whom  any  power,  whether  coupled  with  an  interest  oitoUlnju 
or  not,  is  given,  may,  by  deed,  disclaim  the  power ;  and,  after  dlBclaimer,  at  pwar  bj 
shall  not  be  capable  of  exercising  or  joining  in  tin  exercise  of  the  tr^tes^ 

(2)  On  such  disclaimer,  tbe  power  may  be  exercised  by  the  other  or 
others,  or  the  survivors  or  snrviTor  of  tbe  otben,  of  the  peisons  to  whom 
the  power  i£  given,  anless  tbe  contrary  is  expressed  in  tbe  instrument 
creating  the  power. 

<3)  This  seotion  applies  to  powers  created  by  InatnunenU  coming  into 
operation  either  before  or  after  tbe  commencement  of  this  Act. 

'     Uarritd 

Married  Woinen.  wamiK, 

7. — (1)  In  section  seventy-nine  of  tbe  Pines  and  Recoveries  Act,  Aokunr- 
and  section  seventy  of  tbe  ^nes  and  Becoveries  (Ireland)  Act,  there  ^^{"J^^'^ 
shall,  by  virtue  of  this  Act,  be  substitnted  for  the  words  "  two  of  the  per-  „°fS,^ 
petnal  commissioners,  or  two  special  commissiobcrH, "  the  words  "  one  of  wgmni. 
tbe  perpetual  commiRslonecB,  or  one  special   commissioner ;  '  and   in 
section  eighty-three   of  ,the   Fines   and   Becoveries   Act,  and  section 
seventy-four  of  the  Fines  and  Recoveries  (Ireland)  Act,  there  shall,  by 
virtne  of  this  Act,  be  substitnted  for  the  word  "  persons  "  the  word  "  per- 
son," and  for  ihe  word  "  commisBioners  "  the  words  '■  a  commissioner ;" 
and  all  other  provisions  of  those  Act«.  and  all  other  enactments  having 
reference  in  any  manner  to  the  sections  aforesaid,  shall  be  read  and 
have  effect  accordingly. 

(2)  Where  tbe  memorandum  of  acknowledgment  by  a  married  woman 
of  a  deed  purports  to  be  signed  by  a  person  authorized  to  take  the 
acknowledgment,  the  deed  shall,  as  regards  the  execution  thereof  by  the 
married  woman,  take  efiect  at  the  time  of  acknowledgment,  and  shall  be 
oonclnsively  taken  to  have  been  duly  acknowledged. 

(3)  A  deed  acknowledged  t>eforc  or  after  the  commencement  of  tbie 
Act  by  a  married  woman,  before  a  judge  of  the  High  Court  of  Justice  in 
Engird  or  Ireland,  or  before  a  jodge  of  a  coonty  court  in  England, 
or  before  a  chairman  in  Ireland,  or  t>efore  a  perpetual  commissioner 
or  a  special  commissioner,  shall  not  be  imp^hcd  or  Impeachable 
by  reason  only  that  such  judge,  chairman,  or  commissioner  was 
interested  or  concerned  either  as  a  party,  or  as  solicitor,  or  clerk  to  tbe 
solicitor  for  one  of  the  parties,  or  otherwine,  in  the  transaction  giving 
occasion  for  tbe  acknowledgment;  and  General  Roles  shall  be  made  for 
preventing  any  person  interested  or  concerned  as  aforesaid  from  taking 
an  acknowlcilgmcnt ;  bnt  no  such  Rnle  shall  make  invalid  any  ac- 
knowledgment ;  and  those  Rnles  shall,  as  regards  England,  be  deemed 
Rules  of  Court  within  section  seventeen  of  the  Appellate  Jurisdiction 

Act,  1876,  as   altered   by  section   nineteen  of  tho  Supreme  Court  of  **<*^'^ 
Judicature  Act,  1881,  and  shall,  a^  regards  Ireland,  be  deemed  Rules  of  m  445  vicl. 
Court  within  the  Snpreme  Court  of  Judicature  Act  (Ireland),  1877,  and  q.  «g. 
may  be  made  accordingly,  for  England  and  Ireland  respectively,  at  any  »0»4i  Vict. 
Umc  after  the  passing  of  this  Act,  Vb  take  effect  on  or  after  the  com-  °*  ^^■ 
It  of  this  A^ 
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U  AMVtcT.      (4)  The  euactmenta  described  in  the  Bchedole  to  this  Act  mie  hereby 

jf^,.,,^^  (6)  The  foregoing  pronsioo*  ot  thw  aection,  inclading  the  repoJ 
Ifaiuii.  therein,  applj  011I7  to  the  ezeontion  of  deeds  by  married  wcunen  after 
Cbe  commencement  of  this  AcL 

(6)  NotwithBtBJidiiig  the  repeal  or  any  other  thing  in  this  section,  the 
certificate,  if  not  lodged  before  the  commenoemeDt  of  this  Act,  </  ibe 
taking  of  an  acknowledgment  by  a  married  woman  of  a  deed  executed 
before  the  commencement  of  this  Act,  with  any  affidavit  lelatine 
thereto,  ohall  be  lodged,  euunined,  and  filed  in  the  like  msnner  and 
with  the  like  effects  and  conseqaences  as  if  this  sectioii  had  not  been 
enacted, 

(7)  There  shall  continae  to  be  kept  in  the  proper  ofBce  of  the  Supreme 
Conrt  of  Jodioature  an  lodez  to  all  certificates  of  acknowledgments  of 
deeds  by  married  women  lodged  therein,  before  or  after  the  conuneoce- 
ment  of  this  Act,  coDtaining  the  names  of  the  married  women  and  tbetr 
buHbaDds,  alphabetically  arranged,  and  the  dates  of  the  certificates  and 
of  the  deeds  to  which  they  respectively  relate,  and  other  particiilaiE 
foand  coDvenient;  and  every  aach  certificate  lodged  after  the  com- 
mencement of  this  Act  shall  be  eotered  in  the  index  as  soon  as  may  he 
after  the  certificate  is  filed. 

(S)  An  office  copy  of  any  snoh  oertiScate  filed  before  or  after  tbe 
commencement  ot  this  Act  »haU  be  delivered  to  any  person  a{^yii^ 
for  the  same ;  and  every  snch  office  copy  shall  be  reoeived  as  evidenoe 
of  the  acknowledgnient  of  the  deed  to  which  the  ceTtiflcste  refen. 

AUon^.  PBxert  (^  Altontey. 

g_.   .  8.— (I)  If  a  power  of  attorney,  given  for  valnable  consideration,  is  io 

powur  of  >^lie  instrument  oreating  the  power  expressed  to  be  irrevocable,  then,  in 
■tiDTM)',  for  favour  of  a  purchaser, — 

'tll.'^'  it""  ^'"^  ^''^  power  shall  not  be  revoked  at  an;  time,  either  by  anything 
SwooSjfo  done  by  the  donor  of  the  power  without  the  concnrrenoe  of  tbe 

donee  of  the  power,  or  by  the  death,  marriage,  lanacy,  ansoond- 
ness  of  mind,  or  bankruptcy  of  the  donor  of  the  power ;  and 
(il.)  Any  act  done  at  any  time  by  the  donee  of  the  power,  in  pur- 
anance  of  the  power,  shall  be  as  valid  as  if  anything  done  by  tbe 
donor  ot  the  power  without  the  concurrence  of  tbe  donee  ot  the 
power,  or  the  death,  mairiu^e,  Innacj,  onsoundneBs  of  mind,  or 
bankruptcy  ot  the  donor  of  the  power,  had  not  been  done  or 
happened  -,  and 
(iii.)  Neither  the  donee  of  the  power  nor  the  purchaser  shall  at  any 
time  be  prejodidally  affected  by  notice  of  anything  done  by  tbe 
donor  ot  the  power,  withont  the  concurrence  of  the  donee  of  the 
power,  or  of  the  death,  marriage,  Innacy,  aneonndnees  of  mind,  or 
bankmptcy  of  the  donor  of  the  power. 
(2)  This    Mction    applies    only   to  powers  of  attorney  created  by 
instruments  executed  after  the  commencement  of  this  Act. 
EUsotof  9-— <1)  I'   ft  power  of  attorney,  whether  given  tor  valoable   coil- 

power  ot  sidenition  or  not,  Is  in  the  instrument  cieaCing  the  power  expressed  to 
MWnay.  (w  |^  irrevocable  for  a  fixed  time  therein  specified,  not  exceeding  one  year 
vftJuBDrnot,  f^^  -u_  j„*-  rtf  thfi  infltramftnt.  t.hAn.  in  fBVntir  nf  h.  niin-.>iiuif>r  — 


either  by  anything  done  by  the  donor  of  the  power  withont  tlte 
coDcmreuce  of  tbe  donee  of  tbe  power,  or  by  the  death,  marrian, 
lunacy,  aneonndDeBS  of  mind,  or  bankrupti^  of  the  donor  of  Uie 


power;  and 

(ii.)  Any  act  done  within  that  fixed  time,  by  tbe  donee  of  the  power, 
in  pnrauance  of  tbe  power,  sbaU  be  as  valid  as  if  anythii^  done 
by  the  donor  of  the  power  without  the  concanenoe  of  tbe  doMe 
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of  the  power,  or  the  death,  miUTlageilaiiiiCT.aiisoaQdness  of  mind,  u  AM  Vict. 
or  baokmploy  of  the  donor  of  the  power,  had  not  been  done  or       ^  ^ 
liappened ;  and  „      ,    , 

(iii.)  Neither  the  donee  of  the  power,  dot  the  parcbaBer,  sball  at  an;    AOorii^. 

time  be  pnrjndicially  affected  by  notice  either  during  or  after       

that  fixed  time  of  anything  done  by  the  donor  of  the  power 
dnring  that  fixed  time,  witboat  the  coDCiUTence  of  the  donoe 
of  the  power,  or  of  the  death,  marriage.  Innacy,  Dnsouodnese  of 
mind,  or  bankruptcy  of  the  donor  of  the  power  within  that  fixed 


ElBeeutmy  Lmntatwiu.  ^' 

10. — (1)  Where  there  is  a  peraon  entitled  to  land  for  an  estate  in  fee,  R 
or  tor  a  term  of  years  absolute  or  determinable  on  life,  or  for  term  of  " 
life,  with  an  executory  lltnitation  over  on  default  or  failure  of  all  or  any 
of  tiis  isaue,  whether  within  or  at  any  specified  period  or  time  or  not, 
that  executory  limitation  shall  be  or  become  void  and  locapable  of  taking 
eflect,  if  and  as  soon  as  there  is  living  any  Issue  who  has  attained  the 
age  of  twenty-one  yeaiH,  of  the  class  on  default  or  failnre  wbereot  the 
limitation  over  was  to  take  effect. 

(2)  This  section  applies  only  where  the  executor;  limitation  is  con- 
tained in  an  instnuneut  coming  into  opeiation  after  the  oommencement 
of  this  Act. 

Zona  nrmt.  ^ 

1 1.— Section  sixty-five  of  the  Conveyancing  Act  of  1681  shall  apply  to 
and  inclode,  and  shall  be  deemed  to  have  always  applied  to  and  jlj^J^"™^ 
included,  every  such  term  as  in  that  section  mentioned,  whether  having  [^J'j'^J^ 
as  the  immediate  reversion  thereon  the  freehold  or  not ;  bat  not — 

(i.)  Any  term  liable  to   be   determined  by  le-entrj  for  condition 

broken;  or 
(ii.)  Any   t«rm  creatod  by  sub-demise  out  of  a  superior  term,  it«elf 
incapable  of  being  enlarged  into  a  fee  simple. 

Mortga^et.  Marlffopat 

12. — The  right  of  the  mortgagor,  under  section  Bfteen  of  the  Cod-  fi^arattj- 
Teyaocing  Act  of  1881,  to  require  a  mortgagee,  ineUad  of  re-conveying,  uce  uii 
to  assign  the  mortgage  debt  and  convey  the  mortgaged  property  U)  a  mortgigo. 
third  person,  shall  belong  to  and  be  capable  of  being  enforced  by  each 
incumbrancer,  or  by  the  mortgagor,  notwithstanding  any  intermediate 
incumbrance ;  bnt  a  requisition  of  an  incumbrancer  shall  prevail  over  a 
reqaisition  of  the  mortgagor,  and,  as  between  incnmbranceiB,  a  requi- 
sition of  .a  prior  incumbrancer  shall  prevail  over  a  requisition  of  a 
sabsequent  incumbrancer. 


Sartng, 


13. — The  repeal  by  this  Act  of  any  enactment  shall  not  affect  any  right  Benrict 
accrued  or  obligation  incurred  thereunder  before  the  commencement  of  <•■■  "P" 
this  Act;  nor  shall  the  same  affect  the  validity  or  invalidity,  or  any  '"'•'''' 
operation,  effect,  or  consequence,  of  any  tostrument  executed  or  made, 
or  of  anything  done  or  suffered,  before  the  commencement  of  this  Act ; 
nor  shall  the  same  affect  an;  action,  proceeding,  or  thing  then  pending 
or  uncompleted ;  and  every  such  action,  proceeding,  and  thing  may  be 
carried  on  and  completed  aa  it  there  had  been  no  such  repeal  in  this 
Act. 
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3  Sc  4  Wm.  4,  c  74. 


17  t  18  Vict.  c.  76. 


ICHBDULB. 
Be  PEALS. 

TbeJineEandBeooveriesK     ^^ .   „,u^j_ 

Section  eightf-fonr,  from  and  inctadiiig 
the  wordK  "and  the  aame  jadge,"  to 
the  end  of  that  section. 

SectiouB  eighty-llTe  to  eighth-eight,  in- 
clDsive. 

The  Fines  and  Eecoveries  1  .      ^     „.__w 

(Irel«Dd)Aet       -       .Jin   parti   o*"""!?- 

Section  iwtventy-flve,  from  and  iDclading 

the  words  "  and  the  Home  judge,"  to  the 

end  of  that  section 

Sections  seventj-Elx  to  seventy-nine,  in- 

An  Act  b>  remove  donbta  oonoeming  tiK  due 
acknowledgmentti  of  deeds  hy  married  womoi 
in  certain  caseg. 


45  &  46  Vict.  c.  43  (TAe  Bills  of  SaU  Act  (1878) 
Am£7idme7it  Act,  1883). 

T  An  Act  to  amend  the  BilU  if  Sale  Aet,  1678. 

[l»A.diViuf,  18B2.] 
\_      Where.iB  it  ia  expedient  to  amend  the  Bills  of  Sale  Act,  1876 : 

Be  it  enacted  hy  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  coneent  of  the  Lorda  Epiritual  and  temporal,  and  Commoiu, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
ax  follows ; 

1. — This  Act  may  be  cited  for  all  purposes  as  the  Bills  of  tSale  Act 
(1878)  Amendment  Aut,  1882;  and  this  Act  and  the  BUls  of  Sale 
Act,  1878,  may  be  cited  t^^ther  as  the  Bills  of  Hale  Act«,  1878  and 
1882. 

2. — Thiti  Act  shall  come  into  operatio) 
thousand  eight  hmidred  and  eighty-two 
to  aii  the  commcnoement  of  this  Act. 

3.-~The  BillK  of  Sale  Act,  1878,  is  hereinafter  referred  to  as  "the 
principal  Act,"  and  this  Act  ahall,  so  far  as  is  consistent  with  the  tenoor 
Vict,  thereof,  be  construed  as  one  with  the  principal  Act ;  bat  unless  the 
context  otherwise  requires  shall  not  apply  to  any  bill  of  sole  doly 
registered  before  the  commencement  of  this  Act  so  long  as  the  registntkn 
thereof  is  not  avoided  by  non-renewal  or  otherwise. 

The  expression  '*  bill  of  sale,"  and  other  expressions  in  this  Act,  haft 
the  same  meaning  as  in  the  principal  Act,  except  as  to  bills  of  sale  or 
other  documents  mentioned  to  section  fonr  of  the  principal  Act,  whidt 
may  be  given  otherwiHe  than  by  way  oE  security  for  the  payment  li 
money,  to  which  last-mentioned  bills  of  sale  and  other  docnmeDtd  thii 
Act  sh.ill  not  apply. 
nOa        4.— Every  bill  of  sale  shall  have  annexed  thereto  oi  written  thereon  a 
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Bchedole  containing  an  inventory  of  the  personal  cbatteU  comprised  In  4SA4aVjcT. 
the  bill  of  dale  ;  and  iiaoh  bill  ol  rale,  Have  as  hereinafter  mentioned,       '^'  *^ 
shall  have  effect  only  in  respect  of  the  personal  chattels   Bpecifioally  ~~T    \ 
described  in  the  said  schedule ;  and   shaU  be  void,  except  as  a^nst  J^^'^„  ^ 
the  grantor,   in  respect   of  an;  personal  chatMls  not  so  upeciQcally  prDpcrtj 
described.  »n«h»S 

8. — Save  ae  hereinafter  mentioned,  a  bill  of  sale  Bliall  be  void,  except  **"■*»"■ 
as  against  the  grantor,  in  respect  of  any  personal  chattels  spocificall;  ^i"  "f  "^ 
doBcribed  in  the  schedule  thereto  of  which  the  grantor  was  not  the  tme  3m^^^"^ 
owner  at  the  time  of  the  eiecation  of  the  bill  of  sale.  quired  pro. 

6. — Nothing  contained  in  the  forgoing  sections  of  this  Act  shall  render  pen;, 
a  bin  of  sale  void  in  respect  of  any  of  the  following  things  (that  is  to  Eiu»ptian  h 
say) :  to  mrUin 

(1)  Any  growing  crops  aepaiately  assigned  or  charged  where  such  crops  """S*- 
)  actually  growing  at  the   time   when  the  biU  of  sale   was 


(2)  Any  fixtares  separately  assigned  or  charged,  and  any  plant,  or 
trade  machinery  where  snch  fixtures,  plant,  or  trade  machinery  are 
used  in,  attached  to,  or  brought  apon  any  land,  farm,  tactory,  work- 
shop, shop,  house,  warehouse,  or  other  place  in  substitution  for  any 
of  the  like  fixtuies,  plant,  or  trade  machinery  specifically  described 
in  the  schedule  to  such  bill  of  sale. 
T.— Personal  chattels  assigned  under  a  bill  of  sale  shall  not  be  liable,  to  BiUorula 
be  seized  or  taken  possession  of  by  the  grantee  [or  any  other  than  the  ■''"i  v^'r 
following  causes  ; —  Si^"in 

(1)  If  the  grantor  shall  make  default  in  payment  of  the  eam  or  snnui  wubi 
of  money  thereby  Becnred  at  the  lime  therein  provided  tor  payment,  erwita  lu 
or  in  the  performance  of  any  covenant  or  agreement  contained  in  ''*  ^^■ 
the  bill  of  sale  and  necessary  for  maintaining  the  security ; 

(2)  If  the  grantor  abal!  become  a  bankrupt,  or  fiafler  the  said  goods  or 
any  of  them  to  be  distrained  for  rent,  rates,  or  taxes  j 

(3)  If  the  grantor  shall  fraudulently  either  remove  or  soSer  the  said 
goods,  or  any  of  them,  to  be  removed  from  the  premises ; 

(4)  If  the  grantor  sbaU  not,  without  reasonable  excuse,  upon  demand 
in  writing  by  the  grantee,  produce  to  him  his  last  receipts  tor  rent, 
rates,  and  taies ) 

(5)  If  execution  shall  have  been  levied  against  the  goods  of  the  grantor 
under  any  judgment  at  law : 

Provided  that  the  grantor  may  within  five  days  from  the  teiinre  or  tak- 
ing possession  of  any  chattels  on  account  of  any  of  the  above-mentioned 
CBUBes,  apply  to  the  High  Court,  or  te  a  judge  thereof  in  Chambers,  and 
such  Court  or  judge,  if  satisfied  that  by  payment  of  money  or  otherwise 
the  said  cause  of  seuturo  no  longer  exists,  may  restrain  the  grantee  from 
removing  or  selling  the  said  chattels,  or  may  make  snch  other  order  as 
may  seem  jost. 

8.— Every  bill  of  sale  shall  be  duly  attested,  and  shall  be  registered  ?'^°''j!* 
nnder  the  principal  Act  within  seven  clear  days  att«r  the  execution  ^^'^ST 
thereof,  or  liit  is  executed  in  any  place  out  of  England  then  within  seven  uMtd  uid 
clear  days  after  the  time  at  which  it  would  in  the  ordinary  course  of  post  refiitmtd. 
arrive  in  England  if  posted  immediately   after  the  execution  thereof; 
and  shall  truly  set  forth  the  consideration  for  which  it  was  given ; 
otherwise  such  bill  of  sale  shall  be   void  in  respect  of  the   personal 
chattels  comprised  therein. 

9. — A  bill  of  sale  made  or  given  by  way  of  security  for  the  payment  of  Form  at  Wi 
money  by  the  grantor  thereof  shall  be  void  unless  made  in  accordance  "'  '^'' 
with  the  form  in  the  schedule  to  this  Act  annexed. 

10. — The  execution  of  every  bill  of  sale  by  the  granter  shall  be  Bttest«d 
by  one  or  more  credible  witness  or  witnesses,  not  being  a  party  or  parties 
thereto.  So  much  of  section  ten  of  the  principal  Act  as  requires  that  the 
exeoDtlon  of  every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 
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49kMVi(T.  SapremB  Caort,  and  that  the  attestation  shall  State  that  beEon  thsexecn- 

c  *3.       tioa  of  tlie  bill  of  sale  the  effect  thereof  has  been  explained  te  tbegraoUr 

■       "by  the  attesting  witness,  is  hereby  cBpealed. 

l<<ialngli>-        ll.~ Where  the  affirlavit  (whieh  ander  sectioD  ten  of  the  principal  Act 

'"^"Jf*.    is  required  to  accompany  a  bill  of  Bale  when  presented  for  re^stration) 

wS»otMle.  dcscriben  tbi;  residence  of  the  person  making  or  giving  the  same  or  of  the 

peiKon  againxt  whom  the  process  la  issaed  te  be  in  some  place  oataide 

32  Asa  Vint,  the  Loudou  bankruptcy  district  na  defined  by  the  Bankruptcy  Act,  1869, 

0.  ri.  a.  eo.     Qf  where  the  bill  nf  inle  describes  the  chattels  enmneTated  therein  ai 

being  in  some  place  oataide  the  said  London  bankruptcy  district,  the 

r^^trar  nnder  the  principal  Act  ahall  forthwith  and  within  three  clear 

days  after  TeRistratioD  in  the  principal  registry,  and  in  accordance  with 

the  prescribed  direotiona,  tnuismit  an  abstract  in  the  prescribed  form  <i 

the  cootento  of  such  bill  of  sale  to  the  cotmty  conrt  registrar  in  wboM 

district  such  places  are  situate,  and  if  sach  places  are  in  the  diatiicts  at 

different  r^iatmra  to  each  anch  registrar. 

Every  abstract  so  transmitted  shall  be  filed,  kept,  and  indexed  by  tbe 
registrar  of  the  county  cuurt  in  the  prescribed  manner,  and  any  penoo 
maj  search,  inspect,  make  extracts  from  and  obtein  copies  of  the  absbact 
BO  registered  in  the  like  manner  and  upoD  tbe  like  terms  aa  to  payment 
or  otherwise  as  near  as  may  be  as  in  the  case  of  bills  of  sale  registered 
by  the  registrar  tmder  the  principal  Act, 
Billof  uls  12.— Every  bill  ofsalemadeorgiveainconsideratiouof  any  sun  under 
oiuler  301.     thirty  pounds  shall  be  void. 

to  bs  itafd.  13, — ^i  personal  chattels  seized  or  of  which  possession  is  token  after 
Ctautsliwit  the  commencement  of  thia  Act,  under  or  by  virtue  of  any  bill  of  eale 
lo  ba  »■  (whether  registered  before  or  alter  the  commencement  of  this  Act),  shall 
^^^  '"  remain  on  the  premises  where  they  were  so  seized  or  so  taken  poesessioll 
of,  and  shall  not  be  removed  or  sold  until  after  the  expiration  ol  five  clear 
days  from  the  day  they  were  so  seiied  or  so  token  possession  of. 
Bill  of  miti  it.— A  bill  of  sale  to  which  this  Act  applies  shall  be  no  protectitm  in 
Dottapro-  respect  of  petfonal  chattels  included  in  such  bill  of  sale  whit^  bat  fa 
**°\  "i?'*'''  *'"3t'  ''■'1  **f  ""^  would  have  been  liable  te  dlstresa  under  a  wammt  la 
iMum^  the  recovery  of  taxes  and  poor  and  other  parochial  rates, 
ohiilnta.  15.—  The  eighth  and  the  twentieth  sections  of  the  principal  Act,  and  also 
ngpu]  ot  all  other  enactments  contained  in  the  principal  Act  which  are  incooaistent 
pu-tgf  BiUa  with  this  Act  are  repealed,  but  this  repeal  shall  nota&ct  the  validity  of 
of  stit  AM.  anything  done  or  si&ered  under  the  principal  Act  before  tbe  commenoe- 
*"'•  menl  of  this  Act. 

lupacuon         16.— So  much  of  tbe  sixteenth  section  of  the  priudpal  Act  as  eoacl* 
of  ngiaicTHl  that  any  person  shall  be  entitled  at  all  reasonable  times  to  search  the 
bUU  of  Hlc   raster  a^  evwy  registered  bill  ot  sale  upon  payment  of  one  shlUiDg  fw 
every  copy  ot  a  bill  of  sale  inspected  is  hereby  repealed,  and  from  and 
after  tbe  commencement  of  this  Act  any  person  sl^Il  be  entitled  at  all 
reasonable  times  te  search  the  register,  on  payment  of  a  fbe  of  one 
shilling,  or  rucb  other  fee  as  may  be  prescribed,  and  subject  to  SDdi 
regulations  as  may  be  prescribed,  and  shall  be  entitled  at  all  roaaonaUe 
times  te  inspect,  examiJie,   and  make  extracts  frem  any   and   every 
registered  bill  of    sale  without    being  required    te  make   a  wiitteo 
application,  or  te  specify  any  particulars  in  reference  thereto,  upon  pay- 
ment of  one  shilling  for  each  bill  of  sale  inspected,  and  sntji  paynent 
sh^  be  made  by  a  judicatnre  stamp ;  Provided  that  the  said  extracts 
shall  be   limited  to  the  dates  of  execution,  registiation,   renewal  </ 
registration,  and  satisfaction,  te  the  names,  addrisses,  and  ocoupations 
of  the  parties,  to  the  amount  of  the  consideration,  and  to  any  turtber 
prescribeil  particolare. 
^'Ti'h"*       ^^'~  ^°^^'^S  "^  ^'"^  '^^'-  ^^^'  ^PP'j  ^  *"'y  debentures  issued  by  any 
A*oinot  Id      mortgage,  loan,  or  other  incorporated  company,  and  secured  upon  the 
mpiilT.  napital  stock  or  goods,  chattels,  and  effects  of  such  companj. 

Bitant  at  IS. — This  Act  shall  not  extend  te  Scotland  or  Ireland. 
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Form  of  Bill  or  Salb. 

This  iodentnre  made  tbe  d&;  of  between 

A  .3.  at  of  the  one  part,  and  CD.  of  of 

the  other  pait,  witneseeth  that  in  conuuleTation  of  the  sunt  of  £ 
now  paid  to  A.B.  bj  CD.,  the  receipt  of  which  thu  said  A.B.  hsreby 
ackDowtodge»[orirAafOTm-«I(efA«winifera<uni  nay  te],  hetbesaid'^.S. 
doth  hereby  aaaign  unto  CD.,  ii is  executors,  adminiatrators,  and  asbigne, 
all  and  singnlar  the  aeTeral  chattels  and  thiii^  Epeciflcalt}r  described  in 
tbe  scbedme  hereto  annexed  by  way  of  security  for  the  parment  of  tbe 
iam  of  £  ,  and  interest  thereon  at  the  rate  of 

par  cent,  per  annam  {or  mKaUneT  eUe  may  be  the  rate].  And  the  said 
A.B.  doth  Inrther  agree  and  declare  that  he  will  duly  pay  to  the  said 
CD.  tbe  prinoipal  aom  aforesaid,  together  with  the  interest  then  due,  by 
equal  payntents  of  £  on  the  day  of 

[09-  nhatevaT  eUe  vmg  be  the  ttipulated  timet  or  Hme  of  pa-^me^\  And 
the  said  A.B.  doth  also  agree  with  the  said  C.D.  that  he  will  \kt^e  imrrt 
tirrvu  at  to  intaremee,  payment  of  rent,  or  atherjirue,  whuth  the  partiet 
may  agree  to  for  the  mainUmanne  or  defeatanee  of  the  lecttrUy']. 

Provided  always,  that  the  chattels  hereby  assi^ed  shall  nut  be  liable 
to  seiiure  or  to  be  taken  possession  of  by  the  said  CD.  for  any  cause 
other  than  those  speciQed  in  section  eeven  of  tbe  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882. 


45  &  46  Vict.  c.  75  (The  Married  Wmnen'a  Property  Ad, 
1882). 

<td  the  Aatt  relating  to  the  Properly  t^  ^  neVici 
[18(4  Augutt,  1882.]  c.  76. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  Act  of  the 
thiity-thiid  and  thirty-fooith  Victoria,  chapter  ninety-three,  intltoled 
'•  The  Married  Women's  Property  Act,  1870,"  and  the  Act  of  the  thirty- 
seventh  and  thirty-eighth  Victoria,  chapter  fifty,  intituled  "  An  Act  to 
amend  the  Married  Women's  Property  Act  (1870)  " ; 

Be  it  enacted  by  the  Queen's  most  Excellent  Uajesty,  by  and  with  the 
advice  and  consent  of  tbe  Lords  spdritoal  and  temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  tbe  authority  of  the  same,  as 
follows ; 

1.— (1)  A  roanied  womaa  shall,  in  accordance  with  the  provisions  of  lurrini 
this  Act,  be  capable  of  acquiring,  holding,  and  disposing   by  will  or  *™iui  u 
otherwise,  of  any  real  or  personal  property  as  her  separate  properly,  in  hSw^^'i!^ 
the  Btune  manner  as  it  she  were  a  femma  sole,  without  the  int«rvenlion  of  ^cf^^S^^ 
any  Crustee.  or  oontnot- 

(2)  A  msiried  woman  shall  be  capable  of  entering  into  and  rendering  ^***^ 
herself  liable  io  respect  of  and  to  the  extent  of  her  separate  property  '"""*  "'^ 
on  any  contract,  and  of  suing  and  being  sned,  either  In  contract  or  in 
tort,  or  otherwise,  in  all  respects  as  if  Ate  were  a  femme  sole,  and  her 
husband  need  not  be  joined  with  her  as  plaintiff  or  defendant,  or  be 
made  a  party  to  any  action  or  other  legal  proceeding  brought  by  or 
taken  against  hor ;  and  any  damages  or  costs  recovered  by  l^r  in  any 
such  action  or  proceeding  shall  be  her  separate  property ;  and  any 
damages  or  costs  recovered  against  her  in  any  such  action  or  proceeding 
shall  be  payable  out  of  her  separate  property,  and  not  otherwise. 
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45  k  48  Tier.      (3)  Ever?  contract  entered  into  b;  a  mturied  woman  sluUl  be  daened 
'^-  ^^'       to  be  a  coatnicli  entered  into  b;  her  with  respect  to  and  to  bind  bK 
Beparate  property,  unless  the  contrary  be  shown. 

(4)  Every  contract  entered  into  by  a  married  woman  with  respect  to 

and  to  bind  ber  Beparate  property  shall  bind  not  oalj  the  sepanle 

property  which  she  is  possexticd  of  or  entitled  to  at  the  date  of  the 

contract,  bnt  also  all  separate  property  which  she  may  thereafter  aoqiriie. 

(fi)  Every  married  woman  carrying  on  a  trade  eepuately  from  her 

husband  shall,  in  respect  of  her  separate  property,  M  sabject  to  the 

baakmptcy  lawn  in  the  same  way  as  It  she  were  a  temme  sole. 

PiopertTof       2,^Sve[7  woman  who  marries  after  the  commeDoemeot  of  this  Act 

■  wDmw       shaU  be  entitled  to  have  and  to  hold  as  her  iKparate  property  and  to 

■?™^         dinpose  of  in  manner  aforesaid  aU  real  and  personal  property  wbioh 

^^^^J^      shajl  belong  to  her  at  the  time  of  marriage,  or  shall  be  aoqnired  by  or 

baliJ  t^  hH   devolve  npoa  her  after  marriage,  inclniiing  any  wages,  earnings,  money, 

na  m  tamma   aoA  property  gained  or  acquired  by  her  in  aoy  employmeot,  trade,  w 

"^  occupation,  in  which  she  is  engaged,  or  which  she  csniee  on  sepantely 

from  her  hnsband,  or  by  the  exercise  of  any  literary,  artistio,  or  acicinlJte 

skill. 

Ij,^^  1^  3.— Any  money  or  other  Eetate  of  the  wile  lent  or  entrast^d  by  bet-  to 

wttt  to  her  husband  for  the  parpnse  of  any  trade  or  bosiness  carried  aa  by  him, 

hnaband.       or  Otherwise,  shall  be  treated  as  assets  of  her  husband's  estaM  in  c«ae  at 

his  bankruptcy,  under  roservatioD  of  the  wife's  claim   to   a  dividend 

as  a  creditor  for  the  amount  or  value  of  such  money  or  othor  eatala 

after,  but  not  before,  all  claims  of  the  other  creditors  of  tba  hnsbaod 

lor   valoable   ooDsideratioQ   in  money  or   money's  worth    have    been 

satisQed.  ' 

4.— The  execution  of  a  general  power  by  will  by  a  married  womao 
shall  have  the  effect  of  making  the  property  appointed  liable  tat  her 
debts  and  other  liabilities  in  the  same  manner  as  her  sepaisto  estate  it 
made  liable  nndcr  this  Aot. 

6, — Every  woman  married  before  the  commencement  of  this  Act  shall 
be  entitled  to  have  and  to  hold  and  to  dispose  of  in  manner  a&reBaid  » 
uHT  uw  jurt  her  separate  property  all  real  and  personal  property,  her  title  la  whidt, 
^V^i'lJ"  whether  vested  or  cooUngeDt,  and  whether  in  ponesaion,  reveislrai, « 
fora  tha  Aot  remainder,  shall  aocrne  after  the  commenoement  ot  thij  Act,  inclndii]; 
tobahaldt^  any  wages,  earnings,  money,  and  property  so  gained  or  acqn^ed  by  her 
/""'"  Is.   ft"  aforesaid. 

iHDDie  Kis.  g — ^j  depofiits  In  aoy  post  office  or  other  savings  bank,  or  in  any 
Ms*^o^fhi^  other  biuilc,  all  annuities  granted  by  the  Commissionen  for  the  Be- 
Kmu^  duction  of  the  National  Debt  or  by  any  other  person,  and  ^  ss^ 
wonuui  ia  forming  part  of  the  public  stocks  or  fnnds,  or  of  any  other  stocks  er 
eniiUad.  funds  transferable  in  the  books  of  the  Governor  and  Company  of  tlM 
Bank  of  England,  or  of  any  other  bank,  which  at  the  commenoement  of 
this  Act  are  standing  in  the  sole  name  of  a  married  woman,  and  aU 
shares,  stock,  debentnree,  debenture  stock,  or  other  interests  of  or  in  any 
corTioration,  company,  or  public  body,  mnnlcipaJ,  commercial,  ix  other- 
wise,  or  of  or  in  any  industrial,  provident,  friendly,  benefit,  buildil^  « 
loan  society,  which  at  the  commencement  of  this  Act  are  standing  in 
her  name,  shall  be  deemed,  unless  and  until  the  contrary  be  ebown,  U 
be  the  separate  property  of  such  married  woman ;  and  the  fact  that  any 
such  deposit,  annaity,  snm  forming  part  of  the  public  stocks  or  funds,  ff 
of  any  other  stocks  or  funds  transferable  in  the  books  of  the  Ooveniat 
and  Company  of  the  Bank  of  England  or  of  any  other  bank,  ahwe,  stock, 
debenture,  debentore  stock,  or  other  interest  as  aforesaid,  is  standii^  in 
the  sole  name  of  a  married  wonuui,  shall  be  sufficient  piimft  bd* 
evidence  that  she  Is  beneficially  entitled  thereto  for  her  separat*  nae^  eo 
as  to  authorise  and  empower  her  to  receive  or  transfer  the  same,  and  u> 
receive  the  dividends,  interest,  and  profits  thereof,  without  the  ococdt- 
rence  of  her  husband,  and  to  indemnify  the  Postmaster  Qeoeial,  ikt 
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CoBunurioiien  tot  the  BedocUon  or  the  National  Debt,  the  Governor  4S&«a  Viir. 
aod    Company  of  the  Bank  of  England,  the  Ooremor  and  Company  of       '^' '^' 
the   Bank  of  Ireland,  and  all  directors,  managors,  and  lniBt«e»  of  every 
anch  hank,  oonnratiou,  compaoy,  pablic  body,  or  society  ae  aforesaid,  in 
respect  thereof. 

7. — All  Bnms  forming  part  of  the  public  stocks  ot  funds,  or  of  any  Anortook, 
ot-her  stockB  or  faoda  tnuisferabie  in  the  books  of  the  Bank  of  England  etc.,  to  ba 
or  of  any  other  bank,  and  all  snch  deposits  and  annaities  respectively  !7|°^f""'' 
as  are  mentioned  in  the  last  preceding  section,  and  all  sharea,  stock,  ^^^^ted* 
debtintniea,  debentnre   stock,  nad  other  interests  of  or  In  any  snob  wonuui, 
corporation,  company,  pnblic  body,  or  society  as  aforesaid,  which  after 
the  oommeocemeDt  of  this  Act  shall  be  allotted  to  or  placed,  regintered, 
or   tiBiuferred  io  or  into  or  made  to  stand  in  the  sole  name  of  any 
married  woman  shall  be  deemed,  anless  and  nntil  the  cpntrar;  be  shown, 
to  be  her  separate  property,  in  respect  of  which  so  far  as  any  liability 
may  be  inoident  thereto  her  separate  estate  shall  alone  be  liable,  whether 
the  same  shaU  be  bo  expressed  in  the  document  whereby  her  title  to  the 
saiiie  is  created  or  certified,  or  in  the  books  or  register  wherein  her  titte 
is  entered  or  recorded,  or  not. 

Provided  always,  that  nothing  in  this  Act  shall  reqoire  or  authorise 
any  ooiporation  or  joint  stock  company  to  admit  any  mairicd  woman  to 
be  a  holder  of  any  shares  or  stock  therein  to  which  any  liability  may  be 
incident,  contnuy  to  the  provisions  of  any  Act  of  Parliament,  charter, 
byelaw,  articles  of  association,  or  deed  of  settlement  regnlating  snch 
corporation  or  company. 

8. — All  the  piovlsioiu  hereinbefore  contained  as  to  deposits  in  any  post  iM»tiDgnu 
office  or  other  savings  bank,  or  in  an;  other  bank,  annaities  granted  by  in  joint 
the  Commissicners  for  the  Hednctionof  the  National  Debt  or  by  any  other  ^^[^l?' 
person,  Boms  forming  part  of  the  pnblic  stocks  or  fnnds,  or  of  any  other  vDiuen  ud 
slocks  or  fnnds  transferable  in  tlie  books  of  the  Bank  of  England  or  of  othtn. 
any  other  bank,  shares,  stock,   debentures,  debenture  stock,  or  other 
interests  of  or  in  an;  such  corporation,  company,  pnblic  body,  or  society 
as  aforesaid  respectively,  which  at  the  commencement  of  this  Act  shall 
be  standing  in  the  sole  name  of  a  married  woman,  or  which,  after  that 
time,  shall  be  allotted  to,  or  placed,  registered,  or  transferred  to  or  into, 
or  made  to  stand  in,  the  sole  name  of  a  marriedwoman.Bhall  respectively 
extend  and  apply,  so  far  as  relates  to  the  estate,  right,  title,  or  interest 
of  the  married  woman,  to  any  of  the  particulars  aforesaid  which,  at  the 
Dommencement  of  this  Act,  or  at  any  time  afterwards,  shall  be  standing 
in,  or  shall  be  allotted  to,  placed,  registered,  or  transferred  to  or  into,  or 
made  to  stand  in,  the  name  of  any  married  woman  jointly  with  any 
pervonB  or  person  other  than  her  husband. 

9. — It  shall  not  be  neceBSar;  for  the  bunband  of  any  married  woman,  ai  to  noA 
in  respect  of  her  interest,  to  join  in  the  transfer  of  any  snch  annuity  or  at&.nuidlng 
deposit  as  aforesaid,  or  any  snm  forming  part  of  the  pnblic  stocks  or  '"  "'"  l™"'' 
funds,  or  of  any  other  stocks  or  tonds  transferable  as  aforesaid,  or  any  ^^^  ' 
share,  stock,  debenture,  debenture  stock,  or  other  benefit,  right,  claim,  (romu  uid 
or  other  interest  of  or  in  any  snch  corporation,  company,  public  body,  or  othan. 
society  as  aforesaid,  which  \e  now  or  shall  at  any  time  hereafter  tie 
standing  in  the  sole  name  of  any  married  woman,  or  in  the  joint  names 
of  such  married  woman  and  any  other  person  or  persons  not  being  her 
hosband. 

10.— If  any  investment  in  any  snch  deposit  or  annuity  as  aforesaid,  or  ftandnlmt 
in  any  of  the  public  stocks  or  funds,  or  in  any  other  stocks  or  funds  innrtment* 
transferable  as  aforesaid,  or  in  any  share,  stock,  debenture,  or  debenture  'J'*'  "S"""? 
stock  of  any  corporation,  company,  or  public   body,  municipal,  com-  "'"'*"™- 
mercial,  or  otherwise,  or  in  any  share,  debenture,  benefit,  right,  or  claim 
whatsoever   in,   to,   or  upon  the   fnods  of  any   indujtrial,  provident, 
friendly,  benefit,  building,  or  loan  society,  shall  have  been  made  by  a 
isanled  woman  by  means  of  moneys  of  her  hosband,  without  his  consent. 
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4S*4fl_VicT.  the  Court  may,  npon  aa  application  noder  section  seventeen  of  this  Act, 
'^-  •^"       order  soch  Investment,  and  the  dividends  thereof,  or  any  part  tbeieot,  to 
be   transferred  and  paid  respectively  to  the  hiub&nd ;  and  nothing  in 
this  Act  contained  shall  giye  validity  as  s^nst  credil«n>  of  tbe  hosbBUd 
to  any  gift,  by  a  hnstiand  to  his  wife,  of  any  property,  whidi,  after  cnch 
gift,  Bboll  continue  to  be  in  the  order  and  disposition  or  repated  ovov- 
Hhip  of  the  husband,  or  to  any  deposit  or  other  inTcetment  of  rooneyE  of 
the  hnsband  made  by  or  in  the  name  of  his  wife  in  fraud  of  hia  credi- 
tors ;  but  any  moneys  so  deposited  or  invested  may  be  followed  as  if  this 
Act  had  not  passed. 
Moiw^piy-     II.— A  married  woman  may  by  virtue  of  tbe  power  of  makiiig:  oootrscts 
Stcv°rf^  hereinbefore  contained  effect  a  policy  upon  her  own  life  or  tbe  life  of 
£^ra£ce  not    ^^^  husband  for  her  separate  use  ;  and  the  some  and  all  beneSt  thoec^ 
Id  tana  put  shall  enure  accordingly. 

^  atau  of        A  policy  of  assuranoe  effected  by  any  man   on  his  own  life,  and 
"""*     exproBBed  to  l>e  for  the  lienefit  of  his  wife,  or  of  his  children,  or  of  his 
wife  and  children,  or  any  of  them,  or  by  any  woman  on  ber  own  Kfe, 
and  expresHed  to  be  for  the  benefit  of  her  husband,  or  of  ber  children, 
or  of  her  husliand  and  children,  or  any  of  them,  shall  create  a  trust 
in  favour  of  the  objects  therein  tuuned,  and  the  moneys  payable  nndw 
any  mch  policy  shall  not,  so  long  as  any  object  of  tbe  trust  remains 
unperformed,  form  part  of  the  estate  of  the  icEured,  or  be  sahjact  to  his 
or  her  debts :  Provided,  that  if  It  shall  be  proved  that  the  policy  was 
effected  and  the  premiums  paid  with  intent  to  detraad  the  creditorE  of 
the  insured,  they  shall  be  entitled  to  receive,  out  of  the  mimeys  payable 
under  the  policy,  a  snm  aqnal  to  the  premiums  so  paid.     Tbe  infinred 
may  by  tbe  policy,  or  by  any  memorandum  under  his  or  ber  huul, 
appoint  a  trustee  or  trustees  of  the  moneys  payable  under  the  policy, 
and  from  time  to  time  appoint  a  new  tmstee  or  new  tmsteee  thereof, 
and  may  make  provision  for  the  appointment  of  a  new  tmstee  or  oew 
trustees  thereof,  and  for  the  investment  of  the  moneys  payable  nndet 
any  such  policy.    In  default  of  any  such  appointment  of  a  trustee,  sncb 
policy,  immediately  on  it«  being  effected,  sb^l  veat  tn  tbe  Insured  and 
his  or  her  legal  personal  representatives,  in  trust  for  the  purposes  afore- 
said.     If,  at  the  time  of  the   death  of  tbe  insured,  or  at  any  tine 
afterwards,  there  shall  be  no  trustee,  or  It  shall  be  expedient  to  appoint 
a  new  tmstee  or  new  trustees,  a  trustee  or  trustees  or  a  new  tiuslee  or 
new  trustees  may  be  appointed  by  any  Court  having  jurisdiction  under 
iaA14VM.  the  provisions  of  the  Tmstee   Act,  1850,  or  the  Acts  amending  and 
extending  tbe  same.    The  receipt  of  a  trustee  or  tmsteex  duly  appointed, 
or,  in  default  of  any  such  appointment,  or  in  default  of  notice  to  tlw 
insurance  office,  the  receipt  of  the  legal  personal  representative  of  tbe 
inanied  shall  be  a  discharge  to  the  office  for  the  sum  seciired  by  tbe 
policy,  or  for  the  value  thereof,  in  whole  or  in  part. 
J^nwd^         12.— Every  woman,  whether  married  before  or  after  this  Act,  ^hall 
iiomsntn    bave  in  her  own  name  against  all  petsons  whomsoever,  incloding  ber 
protHUoQ     hnsband,  the  same  civil   remedies,  and  also  (subject,  as  regards  her 
uidHDurltT  husband,  to  the  proviso  hereinafter  contained)  the  same  remedies  and 
"J^™"    redress  by  way  of  criminal  proceedings,  for  the  protection  and  Kcniity 
^^  of  her  own  separate  property,  as  if  such  property  belonged  to  her  as  a 

femme  sole,  but,  except  as  aforesaid,  no  hnsband  or  wife  shall  be  entitled 
to  sne  tbe  other  for  a  tort.  In  any  indictment  or  other  prDoeediag 
under  this  section  it  shall  be  sufficient  lo  allege  sach  property  t«  be  ber 
property ;  and  in  an;  prooeeding  under  this  section  a  hnshaiid  or  wifii 
shall  be  competent  to  give  evidence  against  each  other,  any  statute  or 
rule  of  law  te  tbe  contrary  notwithstanding ;  Provided  always,  that  no 
criminal  proceeding  shall  be  taken  by  any  wife  against  ber  husband  by 
virtue  of  this  Act  while  they  are  living  together,  as  to  or  concerning 
any  property  claimed  by  her,  nor  while  they  aie  living  apart,  as  t 
concerning  any  act  done  by  the  husband  while  they  wei«  Ufing  t« 
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eoQceniiiig  property  claimed  by  the  wife,  anlew  audi  property  sball  4S*«  Vhtt. 
have  been  wrongfully  lakeD  by  the  husboDd  when  leaving  or  desertiilg,       "• 
or  abont  to  leave  or  desert,  his  wife. 

13. — A  woman  after  her  marriage  sbaUcontiiine  to  be  liable  tn  respect  wift'a  uis- 
and  to  the  extent  of  her  »epaiate  property  tor  all  debts  contracted,  S?^?^  j 
and  alt  contracts  entered  into  or  wrongs  committed  by  her  liefure  li^miu^ 
her  marriage,  inclndlog  any  sums  for  which  abe  may  be  liable  as  a 
contribalory,  either  before  or  after  nbe  has  been  placed  on  the  list  of 
Contributories,  under  and  by  virtue  of  the  Acts  relating  to  joint  stock 
companies;  aiid  she  may  bo  sued  for  any  such  debt  and  for  any  liability 
In  damages  or  otherwiHe  under  any  auch  contract,  or  in  respect  of  any 
snch  wrong ;  and  all  stuns  recovered  against  her  in  respect  thereof,  or 
for  any  ooata  relating  thereto,  shall  be  payable  out  of  her  separate 
property;  and,  as  between  her  and  ber  bottband,  unlesa  there  be  any 
contract  between  them  tu  the  contrary,  her  separate  property  shall  be 
deemed  to  be  primarily  liable  for  all  such  debta,  contracts,  or  wrongs, 
and  for  all  damages  or  costs  recovered  in  respect  thereof ;  Provided 
always,  that  nothing  in  this  Act  shall  operate  to  increase  or  dimininh 
the  liability  of  any  woman  married  before  the  conunencement  of  this 
Act  tor  any  aocb  debt,  contract,  or  wrong,  as  aforesaid,  eicept  aa  to  any 
separate  property  to  which  she  may  become  entitled  by  virtue  of  this 
Act.  and  to  which  she  wonld  not  have  been  entitled  for  her  separate 
use  nndec  the  Acta  hereby  repealed  or  otherwise,  if  this  Act  had  not 

14. — A  hnsbaod  shall  be  liable  for  the  debts  of  his  wife  contiBCled,  Hiubiuicl  u 
and  for  all  contracts  entered  Into  and  wrongs  committed  by  her,  before  b«  lUWo  (or 
marriage,  including  any  liabilities  to  which  she  may  be  no  subject  under  ^J^'JjIJ. 
the  Acts  relating  to  joint  stock  companies  as  aforesaid,  to  the  extent  tnoud 
of  all  property  whatsoever  belonging  to  bis  wife  which  he  shall  have  bEfonmu- 
acqnired  or  become  entitled  to  from  or  through  his  wife,  after  deducting  ^SJiJ"  ' 
therefrom  any  payments  made  by  him,  and  any  sums  for  which  judgment  utoni. 
may  have  been   bonft   Sde  recovered  against  bim  in   any  proceeding 
et  law,  in  respect  of  any  such  debts,  contractu,  or  wrongs  for  or  in 
respect  of  wliich  his  wife  was  liable  before  her  marriage  as  afotesaid  ; 
but  be  -shall  not  be  liable  for  the  same  any  further  or  otherwise ;  and  any 
Court  in  which  a  basband  shall  be  sued  for  any  such  debt  shall  have 
power  to  direct  any  inquiry  or  proceedings  which  it  may  think  proper 
for  the  pnrpose  of  ascertaining  the  nature,  amount,  or  value  of  such 
property :  I^vided  always,  that  notbiog  in   this  Act  contained   Ehall 
operate  to  increase  or  dlminieb  the  liaoiliCy  of  any  husband  married 
before  the  commenoement  of  this  Act  (or  or  in  respect  of  any  aach  debt 
or  other  liability  of  his  wife  as  aforesaid. 

16.— A  husband  and  wife  may  be  jointly  sued  in  respect  of  any  such  ggii,  t„ 
debt  OT  other  liability  (whether  by  contract  or  for  any  wrong)  contracted  utMiaptlaJ 
or  incurred  by  the  wife  before  marriage  as  aforesaid,  if  the  plaintifi  in  U*UUt>«- 
the  action  shall  seek  to  eatablisb  his  claim,  either  wholly  or  in  part, 
against  both  of  them  ;  and  if  in  any  anch  action,  or  in  any  action 
brought  in  respect  of  any  such  debt  or  liability  against  the  husband 
alone,  it  is  not  found  that  the  huaband  is  liable  in  respect  of  any 
property  of  the  wife  w  acquired  by  him  or  to  which  he  shall  have 
become  so  entitled  as  aforesaid,  he  shall  have  judgment  for  his  costs  of 
defence,  whatever  may  be  the  result  of  the  action  against  the  wife  if 
jointly  sued  with  him ;  and  in  any  sach  action  agaiast  husband  aud 
wife  jointly,  if  it  appears  that  the  husband  us  liable  for  the  debt  or 
ilamagM  teooveced,  or  any  part  thereof,  the  judgment  to  the  extent 
of  the  amount  for  which  the  husband  is  liable  shall  be  a  joint  jnrlgmuut 
against  the  husband  peisonally  and  ag^nat  ttie  wife  as  to  her  separate 
property ;  and  aa  to  the  residue,  if  any,  of  such  debt  and  damages,  the 
judgment  eball  l«  u  scpurate  jtidgmeDt  against  thu  wife  an  to  her 
separate  property  only. 

VOL.  IL  0  0  0 
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****5.Vifr.      16.— A  wife  doing  any  act  withreBrect  to  any  property  of  her  hnsbuui, 

f' whicb,  if  done  by  the  hnaband  with  respect  to  property  of  tbe  wite, 

Actotwift  iTOiild  make  the  hiuband  liable  to  criminal  prooeediug^  by  the  wife 
linblo  to  Eli-  nnder  thiti  Act,  shall  in  like  manner  be  li«ble  to  orimina]  jaooeedlags 
minai  pre-     ]jy  her  hueband. 

oedLiigH.  17.— In  an;  qaertion  between  boBband  and  wile  as  to  tbe  title  to  at 

S^™''"'^  poBseBsioa  of  property,  either  party,  or  any  Ench  bank,  oorporatioii, 
bai*™!!"  company,  pobfic  body,  or  society  an  aforeeaid  in  whose  booke  any 
wUeuiu  Htockp,  funds,  or  ahares  of  either  party  are  standing,  may  apply  by 
^l^rij  to  Hummons  or  otherwiae  in  a  Bammary  way  to  any  judge  of  the  Hifcb 
taiBuni-  t'onrt  ot  Justice  in  Bngland  or  in  Iteland,  aooording  as  such  property 
nnuT  way.  is  in  England  or  Ireland,  or  (at  the  option  of  the  applicant  iirespectively 
of  the  value  of  the  property  in  dispute)  in  England  to  the  judge  of  the 
county  court  of  the  district,  or  in  Ireland  to  the  chairman  of  the  ciTil 
hill  coiut  of  the  division  in  wbich  either  party  resides,  and  the  jad^ 
of  the  High  Court  of  Justice  or  of  the  count;  coort,  or  the  chairman 
of  the  civil  bill  court  (as  the  case  may  be)  may  make  SDch  older  with 
respect  to  the  property  in  dispute,  and  as  to  tbe  cotita  of  and  oonfiequenl 
on  the  application  as  he  thinks  fit,  or  may  diieot  sncb  apiJicMJon  lo 
stand  over  from  time  to  time,  and  any  inquiry  touching  the  matteD 
in  qneation  to  be  made  in  sttch  manner  as  he  ehall  think  fit :  PniTided 
always,  that  any  order  of  a  jadge  of  the  High  Court  of  Justice  to  be 
made  under  the  provisions  ot  this  section  shall  be  snbject  lo  appeal 
in  the  same  way  as  an  order  made  by  the  same  judge  in  a  suit  pending 
or  on  an  equitable  plaint  in  the  s^d  coort  wonld  be ;  and  any  order  ot  a 
county  or  civil  bill  court  under  the  proviBions  of  this  sectioa  shall  be 
subject  to  appeal  In  the  same  way  as  any  other  order  made  by  the  mme 
court  wonld  be,  and  all  proceedings  in  a  county  coort  or  civil  bill  court 
under  this  section  in  which,  by  reaoon  of  the  valoe  of  the  property  in 
dispute,  such  court  would  not  have  had  joriadictlon  if  tbU  Act  or  tb^- 
Msjried  Women's  Property  Act,  l<i70,  bad  not  passed,  may,  at  tbe  optioa 
ot  the  defendant  or  re!!pondent  to  such  prooeedings,  be  removed  as  of 
right  into  the  High  Court  of  JuRtice  in  England  or  Ireland  (ma  tbe 
cam  may  be),  by  writ  of  oertiorari  or  otherwise  as  may  be  prescribed 
by  any  mJe  of  snoh  High  Court ;  hnt  any  order  made  or  act  done  in 
the  coorse  ot  snch  prooeedings  prior  to  such  removal  ahall  be  valid, 
nnleas  order  shall  be  made  to  the  contrary  by  anch  High  Court:  Pro- 
vided also,  that  the  judge  ot  the  High  Court  of  Jostioe  or  of  the 
county  court,  or  the  chairoian  ot  the  cirtl  bill  coort,  if  either  party  so 
require,  may  hear  any  such  a^lication  in  bis  private  room  :  Pronded 
also,  that  any  such  bank,  corporation,  company,  public  body,  or  society 
a«  aforesaid,  shall,  in  the  matter  of  any  snidi  application  for  tbe  [orposes 
ot  costs  or  otherwise,  be  treateil  as  a  stakeholder  only. 
!<■''■'•*  18. — A  married  woman  who  is  an  executrix  or  administratrix  alone  or 

Bi«iItnT  or  Jo'^Uy  vrith  any  other  person  or  persons  of  the  estate  of  any  deceased 
lituiw.  person,  or  a  trustee  alone  or  jointly  as  aforesaid  of  property  snbjact  to 
any  trust,  may  tme  or  be  sued,  and  may  transfer  or  joio  in  tnnsferring 
any  such  annuity  or  deposit  as  aforesaid,  or  any  sum  forming  part  of  the 
public  stocks  or  funds,  or  of  any  other  stocks  or  funds  tranaferable  as 
aforesaid,  or  any  share,  stock,  debenture,  debenture  stock,  or  other  bene- 
He,  right,  claim,  or  other  interest  of  or  in  any  such  corporation,  ciHniwny. 
public  body,  or  society  In  that  character,  without  her  husbftnd,  as  Lf  slie 
were  a  femme  sole. 
Ofiag  at  19, — IIothiDg  in  this  Act  contained  BbaU  interfere  with  or  afloat  any 

^^"K  settlement  or  agreement  for  a  settlement  made  or  to  he  made,  whether 
u^the™'''  hetore  or  after  mairtage,  respecting  the  property  of  any  married  woman, 
pomr  to  or  shall  interfere  with  or  render  inoperative  any  reatricUoa  against  as- 
"•'"'ntnw  ticipAtion  at  preseot  attached  or  to  be  bereafter  attached  to  the  enjoy' 
innantit  meut  of  any  property  or  Income  by  a  woman  under  any  settlement, 
agreement  for  a  settlement,  will,  or  other  Inatnuoent,  bnt  do  reatriotiea 


iDi.  Google 


THB    MABRIBD    WOBtBN's    PKOPBRTY   ACT,    1882.  1491 

B^punst  fknticipatiOQ  contained  in  any  settlement  or  agreement  for  a '^A^^"-'''- 
settlement  of  a  woman's  own  property  to  bo  made  or  entered  into  by  °' 
herself  sliall  have  anj  validity  ag^nat  debts  contracted  by  tier  before 
maRioge,  and  no  settlement  or  agreement  for  a  settlement  shall  have 
Any  greater  force  or  validity  against  creditors  of  sncb  woman  thao  a  Ulte 
settlement  or  agreement  for  a  settlement  made  or  entered  into  by  a  man 
would  have  ag^nst  Mb  creditors. 

30. — Wbere  in  England  the  hosband  of  any  woman  having  separate  Mmiriad 
property  becomes  ohargeablo  to  any  onion  or  parish,  the  justioeB  haviiu;  JJ^J^'^ 
jtmsdiction  in  snch  nnion  or  parish  may,  in  petty  sessions  assembled,  fuitb  tot  ° 
npon  application  of  the  gnardians  of  the  poor,  issue  a  snmiDons  against  t)w  uiain- 
tho  wife,  and  make  and  enforce  anch  order  against  her  for  the  mninW-  [™^",f|j 
nance  of  her  husband  out  of  such  separate  property  as  by  the  thirty-third  ""''"''•™" 
section  of  the  Poor  Law  Amendment  Act.  1868,  they  may  now  make  and  *^,^*^'"- 
enforce  against  a  hnsband  (or  the  maintenance  of  his  wife  if  she  becomes  "■ 
ohargeable  to  any  naion  or  parish.   Where  in  Ireland  relief  is  given  nnder 
the  prorisioDs  of  the  Acta  relating  to  the  relief  of  the  destitute  poor  to  the 
hnaliaad  of  any  woman  having  separate  property,  the  cost  price  of  anch 
rehef  is  hereby  declared  to  be  a  loan  from  the  guardians  of  the  oaiOD  in 
which  the  mme  shall  lie  given,  and  shall  be  recoverable  from  snch 
woman  as  if  she  were  a  femme  sole  by  the  same  actions  and  proceedings 
aa  money  lent. 

31. — A  married  woman  having  separate  property  shall  be  subject  to  all  MutiBii 
>nch  liability  for  the  maintenance  of  her  children  and  grandchildren  aa  7^°'*''  '^,''* 
the  hosband  la  now  by  law  subject  to  for  the  raaiut«aajice  of  her  children  JU^lA^or 
and  grandchildren :  Provided  always,  that  nothing  in  this  Act  shall  tba  Duinui' 
relieve  her  husband  from  any  liability  imposed  upon  him  by  law  to  uuuscof  b« 
muntain  her  children  or  grandchildren.  chUdniL 

22. — TheMarried  Women's  Property  Act,  1870,  and  the  Married  Women's  K,po»iof 
Property  Act,  1870,  AmendmentAct,1874,areherebyrepeBled:  Provided  ssftsivtut. 
that  auoh  repeal  sliall  not  affect  any  act  dune  or  right  acquired  while  ^i^',„  „.  . 
olther  of  such  Acts  was  in  force,  or  any  right  or  liability  of  any  hoBband  ^^ 
or  vrife,  mauled  before  the  commencement  of  this  Act,  to  sne  or  be  sued 
nnder  the  provinons  of  the  said  repealed  Acta  or  either  of  them,  for  or 
in  reapect  of  any  debt,  coatiact,  wrong,  or  other  matter  or  tbing  what- 
soever, for  or  in  respect  of  which  any  such  right  or  liability  shall  have 
aocmed  tn  or  ag^ust  snoh  hosband  or  wife  before  the  commencement 

23,^For  the  purposes  of  this  Act  the  legal  personal  representative  Lag"! 
of  any  married  woman  shall  in  respect  of  her  separate  estate  have  the  [jj?'^"'* 
Kune  rights  and  liabilities  and  be  subject  to  the  same  jorisdictionas  she  QurriKi 
would  he  if  she  were  living.  wwum. 

24. —The  word  "contract"  in  this  Act  shall  include  the  acceptance  of  inurpnU. 
any  trust,  or  of  the  office  of  eiecutriz  or  administratrix,  and  the  provi-  tion  of 
aionK  of  this  Act  aa  to  liabilities  of  married  women  shall  extend  to  all  '"""^ 
liabilities  by  reason  of  any  breach  of  tmst  or  devastavit  committed  by 
any  marrieil  woman  being  a  trustee  or  execatrix  or  administratrix  either 
before  or  after  her  marriage,  and  her  husband  shall  not  be  snbject  to  snch 
liabilities  anleis  be  has  i^ted  or  inteimeddlcil  in  the  tmat  or  adininis- 
tratiOD.    The  word  "property"  in  this  Act  inclades  a  thing  Inaction. 

26.— The  date  of  the  oommencement  of  this  Act  shall  ba  the  first  of  CommoBoo- 
Jannaiy  one  tboosaud  eight  hundred  and  eighty-three.  I™"'    JT*' 

36.— Thia  Act  shall  not  extend  to  Scotland.  aJl™' 

27.— Tliis  Act  may  be  cited  as  the  Married  Women's  Property  Act,  „^  _   ., 
1982.  Bh-«utte 
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■16  &  47  Vict.  c.  52  {The  Bankruptcy  Act,  1883). 

t.  An  Aet  to  amend  and  consolidate  the  Laa  of  Bankrujitejf. 

[25fft  Aitgutt,  1S83.1 
Be  it  enacted  by  the  Queen's  most  EiceUent  Majesty,  bj  and  with  the 
advice  »ind  consent  of   the  Lords  apiritoal  and  temporal,   anii  Com- 
moDH,  [n  this  prsiient  Parliameot  assembled,  and  by  the  aDthority  of  the 
same  as  follows : 

Prelimiiuvni. 
!.— Thi»  Act  may  be  cited  as  the  Bankruptcy  Act,  1883. 
2.;— TtiiH  Act  shall  Dot,  except  no  far. as  isexpres»ty  provided,  extend  la 
Scotland  or  Ireland, 
3.— This  Actsliall,  except  as  by  tliia  Act  otherwise  provided.  coaimeDce 
''  aiicl  come  inu>  operation  from  and  immediately  after  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and  eighty-three. 


rBOCEEDiNoe   FBOM  ACT  OF  Bahkkuptcv  to  Dischabgb. 
Aatt  Iff  Bankruptcy. 

4.— (1)A  debtor  commits  an  act  of  bankruptcy  in  each  oftbefoUowing 

(a)  If  in  England  oi 
of  his  property  to 
generaily : 

(b)  If  in  England  orelsewbere  he  makes  a  fraudulent  conveyaoce,  gift, 
delivery,  or  transfer  of  bis  property,  or  of  any  part  thereof : 

{e)  If  in  England  or  elsewhere  he  mBkea  any  conveyance  or  transfer  of 
his  property  or  any  part  thereof,  or  creates  any  chaise  thereon  vhich 
wunld  under  this  or  any  other  Act  be  void  as  a,  fraudnleat  jxeference 
if  he  were  adjudged  bankrupt ; 

{d)  1 1  with  intent  to  defeat  or  delay  hLi  creditors  he  does  any  of  the 
following  things,  namely,  departs  out  of  England,  or  beii^  ont  ik 
England  remains  oat  of  England,  or  departs  from  his  dwellii^-hoDsr, 
or  otherwise  absents  himself,  or  begins  to  keep  honse  : 

(e)  If  execution  issucfi  againnt  him  has  licen  levied  by  seizure  and  sale 
of  his  goods  under  process  in  an  action  in  any  Court,  or  in  any  civil 
proceeding  in  the  High  Court : 

(/)  If  he  files  in  the  Court  a  declaration  of  his  inability  to  pa}'  bis 
debts  or  presents  a  bankruptcy  petition  against  himseU : 

{g)  If  a  creditor  has  obtained  a  final  judgment  against  him  for  any 
amount,  and  execntion  thereon  not  having  been  stayed,  has  served 
on  him  in  England,  or  by  leave  of  the  Court,  elsewhere,  a  bankruptcy 
notice  under  this  Act,  requiring  him  in  pay  the  judgment  debt  in 
accordance  with  the  terms  of  the  judgment,  or  to  secure  or  oompousd 
for  it  to  the  satisfaction  of  the  creditor  or  the  Court,  and  he  doe«  not 
within  seven  days  after  service  of  the  notice,  in  case  this  service 
is  effected  in  England,  and  in  case  the  scrvic«  is  effected  eLsewhcte, 
then  within  the  time  limited  in  that  behalf  by  the  onler  giving 
leave  to  effect  the  service,  uither  comply  with  the  iMjuiremcnts  of 
the  notice,  or  satisfy  the  Court  that  he  has  a  couuter-claJm  set  o& 
or  cross  demand  which  equals  or  exceeds  the  amount  of  the  judg- 
ment debt,  and  which  he  conld  not  set  up  in  the  action  in  which  the 
judgment  was  obtained : 

(*)  If  the  debtor  gives  notice  to  any  of  his  oiBdilors  that  he  has  sus- 
pended, or  that  he  is  about  to  suspend,  payment  of  his  debta. 
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(2)  A  bankruptcy  nolico  under  thin  Act  shall  be  ia  the  prescribed  form,  4SA47  vicr. 
aoid   shall  stat«   the   consequences  of    non-compliance  therewith,  and       "-  ^^ 
shall  be  nerved  in  the  prescribed  maDnsr, 

Reeeieiag  Order. 
E. — Subject  to  tbe  conditioos  hereioafteT  specified,  if  a  debtor  commits  Juijidiatioa 
an  act  of  bankruptcy  the  Court  ma;,  on  a  bankruptcv  petition   being  *"  nwka 
presented  either  by  a  creditor  or  by  the  debtor,  make  an  order,  in  this  SSw* 
Act  called  a  reoeiving  order,  for  the  protection  of  the  estate. 

6. — (I)  A  cre<litor  shall  not  be  entitled  to  present  a  bankniptcy  petition  c'Dndiiknu 

against  a  debtor  nnless —  on  whicb 

(fl)The  debt  owing  by  the  debtor  to  the  petitioning  creditor,  or,  if  two  "'"  ' 

or  more  creditors  join  in  the  petition,  tbe  aggregate  amount  of  debts  *" 

owing  to  tbe  several  petitioning  crudiUirs,  amounts  to  flity  ponndK, 

(A)  The  debt  is  a  liqaidated  sum,  payable  either  immediately  or  at  some 

certain  future  time,  and 
(o)  The  act  of   bankruptcy  on  which  tbe  petition  is  grounded  has 

occurred  within  three  months  before  tbe  presentation  of  tbe  petition, 

(d)  The  debtor  is  domiciled  in  Englaod,  or,  within  a  year  before  tbe 
ilate  of  thJe  presiititation  of  the  petition,  has  ordinarily  resided  or  had 
a  dwelling-house  or  place  of  business  in  England. 

(2)  If  the  petitioning  creditor  is  a  secured  creditor,  he  must,  in  his 
petition,  either  state  that  be  is  willing  to  give  up  his  security  for  the 
benefit  of  the  creditors  in  the  event  of  the  debtor  being  adju<lged  bank- 
rupt, or  give  an  estimate  of  the  value  of  bis  security.  In  the  latter 
case,  he  may  be  arlmitied  as  a  petitioning  creditor  to  the  extent  of  the 
balance  of  the  ilebt  due  to  him,  after  deducting  the  valne  so  estimated  in 
the  same  manner  as  if  he  were  an  unsecured  creditor. 

7. — ( I)  A  creditor'a.petition  shall  be  verified  by  affidavit  of  tbo  creditor,  P 
or  of  some  person  on  his  belialf  having  knowledge  of  the  facts,  nnd  "•"  "'™ 
served  in  the  prescribed  manner.  ^Iku! 

(2)  At  the  hearing  tbe  Court  shall  require  proof  of  the  debt  of  the 
petitioning  creditor  of  the  service  of  the  petition,  and  of  tbe  act  of 
bankruptcy,  or,  if  more  than  one  act  of  bankruptcy  is  alleged  in  the 
petition,  of  some  one  of  tbe  alleged  acts  of  bankruptcy,  and,  if  satisfied 
with  the  proof,  may  make  a  receiving  order  in  pursuance  of  the 
petition. 

(3)  If  the  Court  is  not  satisfied  with  tbe  proof  of  the  petitioning  credi- 
tor's debt,  or  of  tbe  act  of  bankruptcy,  or  of  the  service  of  the  petition, 
or  is  satisiBe<l  by  the  debtor  that  he  is  able  to  pay  his  debts,  or  that  for 
other  suflicient  cause  no  order  ought  to  be  made,  tbe  Court  may  dismiss 
the  petition. 

(4)  When  the  act  of  bankruptey  relied  on  is  non-compliance  with  a 
bankruptcy  notice  to  pay,  secure,  or  compound  for  a  judgment  debt,  the 
Court  may,  if  it  thinks  fit,  stay  or  dismiss  the  petition  on  the  ground  that 
an  appeal  is  pending  from  tbe  judgment. 

(5)  Where  the  debtor  appears  on  the  petition,  and  denies  that  he  is  in- 
debted to  tbe  petitiotier,  or  that  be  is  indebted  to  such  an  amount  as 
would  jastify  the  petitioner  in  pieseuting  a  petition  against  him.  the 
Court,  on  such  security  (if  any)  being  given  as  the  Court  may  require 
for  payment  to  the  petitioner  of  any  debt  which  may  be  established 
against  him  in  due  conrse  of  law,  and  of  the  costs  of  establishing  the 
debt,  may  insiea:!  of  dismissing  the  petition  stay  all  proceedings  on  the 
petition  for  sucli  time  as  may  be  required  for  trial  of  the  question  relating 
to  the  debt. 

(S)  Where  proceedings  are  stayed,  the  Court  may,  if  by  reason  of  the 
deUy  caused  by  tjje  stay  of  proceedings  or  for  any  other  cause  it  thinks 
just,  mi^o  a  receiving  onler  on  the  petition  of  some  other  creditor,  and 
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MJt4TVirT.  shall  thereupon  diBoilss,  on  snch  Uims  M  it  thinks  just,  the  petition  in 
''-'^       which  proceedings  have  boen  rtaycd  as  aforeHaid. 

(7)  A  creiliMr'H  petition  ahall  not,  aftar  presentment,  be  withdrawn 

withoDt  the  leave  of  the  Court. 

DsMor**  8. — (1)  A  debtor's  petition  shall  allege  that  the  debtoria  anable  topav  hie 

imtitioa  ud  ilebtR,  and  the  pretieBtation  thereof  Bhall  be  deemed  an  act  of  bankrn'plcT 

ihencm.        without  the  previous  flUng  by  the  debtor  of  any  declaratioo  of  inability 

to  pay  his  debts,  and  the  Conrt  shall   thereupon  make  a  reoeiTiiig 

(2)  A  debtoi's  petition  shall  not,  after  presentment,  be  withdrawn 

withont  the  leave  of  the  Court. 

Effsctof  9. — (1)  On  the  making  of  a  receiving  order  an  official  receiver  shall  be 

'Wfi'ii'g       thereby  oonstitnted  receiver  of  the  property  of  the  debtor,  and  tbereafta, 

"''^'  excEptas  directed  by  this  Act,  no  creditor  to  whom  the  debtor  is  indebted 

in  rcRpect  of  any  debt  provable  io  bankruptcy  shall  have  any  remedy 

apainsi  the  property  or  person  of  the  debtor  in  respect  of  the  debt,  ot 

Bhall  commence  any  action  or  other  legal  proceedings  nnleaa  with  the 

leave  of  the  Court  and  on  snch  terms  as  the  Cooit  may  impose. 

(2)  Bat  this  section  shall  not  aSoct  the  power  of  any  seemed  oeditor 

to  rcnlire  or  otherwise  deal  with  his  secoiit;  in  the  same  manner  as  he 

would  have  been  entitled  to  reaUie  or  deal  with  it  If  this  section  bad  doC 

been  passed. 

nincretion-         10.— (1)  The  Court  may,  if  itissbowntobenooeBsaryfortheprotectioii 

my  iKivsn     of  the  estate,  at  any  time  after  the  presentation  of  a  bankruptcy  petition. 

meniS^''  *"*'  before  a  receiving  order  is  mside,  appoibt  the  offlidal  receiver  to  be 

«l«riuid      Interim  receiver  of  the  property  of  the  debtor,  or  of  any  part  thereof, 

xLirofpn-   and  direct  him  to  take  inunediate  possession  thereof  or  of  any  part 

cBtilingt         thereof. 

(2)  The  Conrt  may  at  any  time  after  the  presentation  of  a  bankruptcy 
petition  stay  any  action,  execntion,  or  other  legal  process  against  the 
property  or  person  of  the  debtor,  and  any  Court  in  whtch  prooeedings  are 
pending  against  a  debtor  may,  on  proof  that  a  bankruptcy  petition  has 
Wo  presented  by  or  agiunst  the  debtor,  either  stay  the  proceedings  or 
allow  them  to  continue  on  sncli  terms  as  It  may  think  jost. 
Sarriaof  11. — Where  the  Cotirt  makes  an  order  staying  any  action  or  proceeding, 

on!"  or  Staying  proceedings  generally,  the  order  may  be  served  by  seodinf  a 

cwJininE™^  copj  thereof,  under  the  seal  of  the  Conrt,  by  prepaid  post  letter  to  the 
address  for  service  at  the  plaintiff  or  other  patty  prosecnting  snch  pro- 
ceeding. 
Pqwer  to  12.-h;1)  The  official  receiver  of  a  debtor's  estate  may.  on  the  application 

»(TOini         of  any  creditor  or  creditors,  and  if  satisfied  that  the  nature  of  the 
™™ir       debtor's  estate  or  business  or  the  interests  ot  the  crediton  gtaieiaUy 
'       require  the  appointment  of  a  special  manager  of  the  estat«  or  budnes* 
other  than  the  official  receiver,  appoint  a  manager  thereof  accordingly  to 
act  nntil  a  tmstee  is  appointed,  and  with  such  powers  (inclnding  any  of 
the  powers  of  a  receiver)  as  may  be  intrusted  to  him  by  the  offldal 

(2)  The  special  manager  shall  give  secnilty  and  acconnt  in  sach 
manner  as  the  Board  of  Trade  may  direct.  . 

(3)  The  special  manager  shall  receive  snch  remnneration  as  the  credi- 
tois  may,  by  resolntion  at  an  ordinary  meeting,  determine,  or  in  default 
of  any  such  resolntion,  as  may  be  prescribed. 

AdveHtae.  13. — Notice  of  every  receiving  onier,  stating  the  name,  address,  andde- 
^^^„  scrlptloDof  the  debtor,  the  date  of  the  order,  nie  Court  by  which  tbe  order 
DTdair^       is  niade,  and  the  dale  of  the  petition,  shall  be  gatetted  and  advertiMd  in 

a  local  paper  In  the  prescribe  manner. 

Power  to  14. — If  in  any  case  where  a  receiving  order  has  been  made  on  afaank- 

woi  ™-      ^P**!  petition  it  shall  appear  to  the  Court  by  which  such  order  was 

tiTingordn  made.  Upon  an  application  by  the  official  receiver,  or  any  creditor  orotbm 

oaitkia     person  interested,  that  a  majority  of  the  creditors  in  nnmbar  and  lalie 
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are  resident  in  acotland  orin  IralanS,  and  that  (rom  the  irttBfttion  ofthe  «*«Vioi 

Sroperty  of  the  debtor,  or  other  caasea,  his  CBtato  and  effectn  ought  to  be  ''■  '*■ 
istribuWd  among  the  creditors  ander  the  Bankrupt  or  Insolvent  Lbwb  ~ 

of  Scotland  or  Ireland,  the  «aid  Conrt,  after  Kuch  inqairy  as  to  it  shall 
■eem  fit,  maj  rescind  the  receiving  order  and  staj  aU  prooeedings  on,  or 
dismiss  the  petition  npon  snch  terras,  if  any,  as  the  Conrt  may  think  fit. 

Proeeedin^i  omw^iumi  mt  Order. 

IS. — (1)  As  soon,  as  ma;  be  aft«r  the  making  of  a  receiving   order  pint  and 
agonal  a  debtor  a  general  meeting  of  his  creditors  (in  tbia  Act  referred  oUi«  nmt- 
to  as  the  first  meeting  of  crBditoraJ  nhall  be  held  tor  the  purpose  of  con-  JJSi^ 
Bidering  whether  a  proposal  for  a  composition  or  scheme  of  arrange- 
ment shall  be  entertained,  or  whether  it  is  expedient  that  the  debtor 
sliaUbe  ailjodged  baoknipt,  and  geaerally  as  to  the  mode  of  dealing  with 
the  debtor's  property. 

(2)  With  respect  to  the  sammooing  of  aD<1  proceedings  at  the  first  and 
other  meetings  of  creditors,  the  rules  in  the  First  (^bednle  shall  be 
observed. 

16. — (1)  Where  a  receiving  order  is  made  ag^nst  a  debtor,  he  shall  make  DaMor*! 
out  and  sabmit  to  the  official  receiver  a  statement  of  and  in  relation  to  itniamiint  o 
his  affiiirs  in  the  pieacribed  form,  verified  by  affidavit,  and  showing  the  ^''*''*' 
particnlars  of  the  debtor's  assets,  debts,  and  liabilities,  the  names,  resi- 
dences, and  occnpations  of  his  creditors,  the  securities  held  by  them 
rcKpectively,  the  datee  when  the   securities  were  respectively  given, 
and  snoh  huther  or  other  information  as  may  be  prescribed  or  as  the 
official  receiver  may  reqnire. 

(2)  The  statement  shall  be  so  submitted  within  the  following  times, 
namely: 

(i.)  If  the  order  is  made  on  tJie  petition  of  the  debtor,  within  three 

days  from  the  dat«  of  the  order; 
(ii.)  If  the  order  is  made  on  the  petition  of  a  creditor,  within  seven 

il^ys  from  the  date  of  the  order. 
Bat  the  Court  may,  in  either  case,  for  special  i^asoos,  extend  the 

(3)  If  the  debtor  fails  without  reasonable  excuse  to  comply  with  the 
requiremeaU  of  this  section,  the  Court  may,  on  the  application  of  the 
official  receiver,  or  of  any  creditor,  adjudge  him  bankmpt. 

<  -l )  Any  person  stating  himself  in  writing  to  be  a  creditor  of  the  bank- 
nipt  may,  p«r>!onally  or  by  agent,  inspect  this  statement  at  all  reasonable 
times,  aoil  take  aoy  copy  thereof  or  extract  therefrom,  but  any  person 
antruthfully  so  stating  himself  to  be  a  creditor  shnll  Ik  guilty  of  a  coa- 
tempt  of  Court,  and  e^iU  be  punishable  acoor^nglf  on  the  iq)plicatioQ  of 
the  trustee  or  official  receiver. 

PahU^  Emamvaa^tm  of  Debtor. 

IT. — C')  Where  the  Court  makes  a  receiving  order  it  shall  holdapublic  Pnblioei- 
sltting,  on  a  day  to  be  appointed  by  the  Court,  for  the  examination  of  the  JSjJSIIJ,"" 
debtor,  and  the  debtor  shall  attend  thereat,  and  shall  be  examined  sf.  '' 

to  his  conduct,  dealings,  and  property. 

(2)  The  examination  shall  be  held  as  soon  as  conveniently  may  be  after 
the  expiration  of  the  time  tor  the  submission  of  the  debtor's  statement 
of  aSairs. 

(H)  The  Court  may  adjourn  the  examination  from  time  to  time. 

(4)  .\ny  creditor  who  has  tendered  a  proof,  or  his  rcprenentatlve 
authorized  in  writing,  may  question  the  debtor  concerning  his  affairs 
and  the  caoses  of  his  failure, 

(B)  The  official  receiver  shsll  take  part  in  the  examination  of  the 
debtor ;  and  for  the  purpose  thereof,  if  specially  authorised  l^  the 
Board  of  Trade,  may  employ  a  solicitor  with  or  without  ooonsel. 
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^-  (6)  IE  a  tnu-tee  ia  ftppoinWcl  before  the  conolosion  ot  the  examination 
he  nut;  take  part  thereiu. 

(T)  The  Court  may  pat  «nch  questionE  to  the  debtor  tis  it  ma;  UunJc 
ezpeoisDt. 

(S)  The  debtor  shall  be  examined  upon  oath,  and  it  shall  be  his  dot; 
to  answer  all  such  qaestions  aa  the  Court  maj  pnt  or  allow  to  be  pat  to 
him.  Snch  notes  of  the  eiaminatioti  as  the  Conrt  thinks  proper  shall 
be  tAken  down  in  writing,  aod  shall  be  read  over  to  and  signed  bj 
the  debtor,  and  ma;  thereaflor  be  nsed  in  evidence  against  him  ;  they 
shall  also  be  open  to  tbe  inspection  ot  any  creditor  at  all  reasonable 

(9)  When  the  Court  is  of  opinion  that  the  afiaim  ot  the  debtor  have 
been  sufficiently  invest  igal«d,  it  shall,  by  order,  declare  that  his  exami- 
nation  is  coaclnded,  but  such  order  shall  not  be  made  until  aft«r  the  day 
appoiDt«<i  for  the  first  meeting  of  creditois. 

Qmipontum  or  Scheme  t^  ArrangemeiU. 
18. — (1)  The  creditors  may  at  the  first  meeting  or  any  adjoonunent 
>   thereof,  by  special  resolution,  resolve  to  entertain  a   proposal   for  a 
composition  in  satipfaction  of  the  debtn  doe  to  them  from  the  debtor, 
or  a  proposal  for  a  scheme  of  ananKement  of  the  debtor's  affairs. 

(2)  Tlie  composition  or  scheme  shall  not  be  binding  on  tbe  creditois 
unless  it  is  con&rmed  by  a  resolution  passed  (by  a  majority  in  number 
representing  three  funrtlis  lu  valac  of  all  the  creditors  who  have  [iroved) 
at  a  sul>Bequuut  meeting-  ot  the  credituis,  aiid  is  approved  by  the  Conrf. 

Any  creditor  who  has  proved  his  debt  may  assent  to  or  disauat  from 
such  composition  or  scheme  by  a  letter  addressed  to  the  official  leceivcr 
in  the  presoribed  form,  and  attested  by  a  witness,  so  as  to  be  received 
by  such  official  receiver  not  later  tlian  the  day  preceding  such  subsequent 
meeting,  and  such  creditor  shall  be  taken  as  being  present  and  voting  at 
such  meeting. 

(3)  The  subsequent  meeUng  shall  be  summoned  by  the  official  reoeiver 
by  not  less  than  seven  days'  notice,  and  shall  not  be  held  until  after  tbe 
public  examination  of  the  debtor  is  concluded.  Tbe  notice  shall  st«te 
generally  the  terms  ot  the  piopoeal,  and  shall  be  accompanied  by  a 
report  of  the  official  receiver  thereon. 

(4)  The  debtor  or  the  official  receiver  may,  after  the  composition  or 
scheme  is  accepted  by  the  creditois,  apply  to  tbe  Court  to  approve  it, 
and  notioe  of  the  time  appointed  for  hearing  the  application  shall  be 
given  to  each  creditor  who  has  proved. 

<6)  The  Court  shall,  before  approving  a  composition  or  scheme,  hear  a 
report  of  the  official  receiver  as  to  the  terms  of  the  compositirHi  or 
scheme  and  as  to  the  conduct  of  the  debtor,  and  any  objections  which 
may  be  made  by  or  on  behalf  of  any  creditor. 

(G)  If  the  Court  is  of  opinion  that  tie  terms  of  the  compoeiti<Kt  or 
scheme  are  not  reasonable,  ot  are  not  caJcnlated  to  benefit  the  genera] 
body  of  creditors,  or  in  any  case  in  which  the  Court  is  required  under 
this  Act  where  the  debtor  is  adjudged  bankrupt  to  refuse  his  discharge, 
the  Court  shall,  or  if  any  such  facts  are  proved  as  would  under  this  Act 
justify  the  Conrt  in  refusing,  qoalifylog,  oi  saspendiog  the  debtor^ 
discharge,  the  Court  may,  in  its  discretirai,  refuse  ta  apjsove  the 
composition  or  scheme. 

(7)  If  the  Court  approves  the  conposition  or  schema,  the  appronl 
may  be  testified  by  the  seal  of  the  Court  being  attached  to  the  instni- 
ment  containing  the  terms  of  the  composition  or  echeme,  or  by  tbe 
terms  being  embodied  in  an  order  of  the  Court. 

(8)  A  cumpositioD  or  scheme  accepted  and  approved  in  pursuance  of 
this  section  shall  l>e  binding  on  all  the  creditors  so  far  as  relates  to  any 
debts  doe  to  tbem  from  the  debtor  and  provable  in  bankruptcy. 

(9)  A  certificate  of  the  official  reoeiver  that  a  compontioa  or  scfaeoK 
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has  been  duly  accepted  and  approved  shall,  in  the  abHeace  of  fcHud,  be  m  ft  4T  Vict, 
ooBclnidve  as  to  its  validitj.  '^  **■ 

(10)  The  provisionB  of  a  compoeition  or  achame  under  this  BecUon 
may  be  enforced  b?  the  Court  on  application  b}r  any  peraon  interested, 
and  any  disobedience  of  an  order  of  the  Court  made  on  the  application 
shall  be  deemed  a  contempt  of  Ccnrt. 

(11)  If  default  is  made  in  payment  of  any  instalment  due  in  pnrsn- 
ance  of  the  composition  or  scheme,  or  if  it  appears  to  the  Court,  on 
satisfactorf  evideoce,  that  the  composition  or  scheme  oaonot  in  con- 
sequence c^  legal  difflcnlties,  or  for  any  sufficient  caose,  proceed  without 
injustice  or  nndne  delay  lo  the  creditors  or  to  the  debtor,  or  that  the 
approval  of  the  Comt  was  obtained  by  fraud,  the  Court  may,  if  it  thinks 
fit,  on  application  by  any  creditor,  adjud^^  the  debtor  bankrupt,  and 
aunnl  the  compositioo  or  scheme,  bat  without  prejudice  to  the  validity 
of  any  sale,  disposition,  or  [aymcnt  duly  made,  or  thing  duly  done 
under  or  in  pursuance  of  the  composition  or  scheme.  Where  a  debtor 
is  adjudged  bankrupt  under  this  SQb-seution  Boy  debt  provable  in  other 
respects,  which  has  been  contractLHi  before  the  date  of  the  adjudication, 
Bliall  be  provable  in  the  bankruptcy. 

(12)  If,  under  or  in  pursuance  of  a  composition  or  scheme,  a  trustee 
is  appointeil  to  administer  the  debtor's  property  or  mana^  hia  business. 
Part  V,  of  this  Act  shall  apply  to  the  trustee  as  if  he  woni  a  trustee  in  a 
bankruptcy,  and  as  if  the  terms  "  bankruptcy,"  "  bankrupt,"  and  "  order 
of  adjudication  "  included  respectively  a  composition  or  scheme  of  ar- 
Tangcmeot,  a  compounding  or  arranging  debtor,  and  order  approviDg  the 
com  position  or  scheme. 

(13)  Fart  III.  of  this  Act  shaU,  so  far  be  the  nature  of  the  case  and 
the  terms  of  the  composition  or  scheme  admit,  apply  thereto,  the  same 
interpretation  being  given  to  the  words  "trustee,"  "bankruptcy,"  "bank- 
rupt," and  "  order  of  adjudication,"  as  in  the  last  preceding  snb-seotion. 

(14)  No  composition  or  scheme  shall  be  approved  by  the  Court  which 
does  not  provide  for  the  payment  in  priority  to  other  debts  of  all  debts 
directed  to  be  so  paid  in  the  distribution  of  the  property  of  a  bankrupt. 

(16)  The  acceptance  by  a  creditor  of  a  composition  or  scheme  shall 
not  release  any  penon  who  under  this  Act  would  not  t>e  released  by  ait 
order  of  discharge  if  the  debtor  hod  been  adjudged  bankrupt. 

19. — NotwithManding  the  acceptance  and  approval  of  a  composition  Bffsotor 
or  scheme,  each  composition  or  scheme  shall  not  be  binding  on  any  onupwltloii 
creditor  so  far  as  r^ords  a  debt  or  liability  from  which,  under   the  "  ■=''™i«- 
provisions  of  this  Act,  the  debtor  wonld  not  be  discharged  by  on  order 
of  dischaige  in  bankruptcy,  onlesa  the  creditor  assents  to  the  composi- 
tion or  scheme. 

Ad^udieation  if  Bankrvptcg. 

20. — (1)  Where  a  receiving  order  is  made  against  a  debtor,  then,  if  the  AdjndioB- 
creditors  at  the  first  meeting  or  any  adjourrmient  thereof  by  ordinary  ti™<>">»«>k- 
resolution  resolve  that  the  debtor  be  adjudged  bankrupt,  or  pass   no  ^^J|2Jtjau* 
resolntion,  or  if  the  creditors  cio  not  meet,  or  if  a  compoeition  or  echeme  not  uoepud 
is  not  accepted  or  approved  in  pursuance  of  this  Act  within  fonrt«en  or  aiiprovod. 
days  after  the  conclusion   of  the  examination  of  the  debtor  or  such 
further  time  as  the  Court  loay  allow,  the  Court  shall  adjudge  the  debtor 
bankrupt ;  and  thereupon  the  property  of  the  bankrupt  shall  become 
divisible  among  bis  creditors  and  shall  veet  in  a  trustee. 

(2)  Notice  of  every  order  adjudging  a  debtor  bankrupt,  stating  the 
name,  address,  and  description  of  the  bankrupt,  the  date  of  the  a^udi- 
cation,  and  the  Court  by  which  the  adjudication  is  made,  shall  be 
gazetted  and  advertised  in  a  local  paper  in  the  prescribed  manner,  and 
the  date  of  the  order  shall  for  the  parposes  of  this  Act  be  the  date  of 
the  adjudication. 
21. — (1)  Wbere  a  debtor  is  adjudged  baokrupt,  or  the  ^editors  have  Ann^t- 
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rr.  resolved  that  he  be  adjudged  baokinpt,  the  oieditors  may,  by  ardinu? 
rcaolntioti,  appoint  Home  fit  peisoa,  whether  a  creditor  or  not,  to  fill  Ibe 
office  of  trustee  of  the  property  of  the  bankrupt ;  or  tbey  mav  lesohe 
to  leave  his  appointment  to  the  committee  of  hwpectitm  hereiDafW 
mentioned. 

(2)  The  penion  bo  appoinlod  shall  give  secnrit;  id  nmaner  pmicribed 
to  the  eatisfactioQ  of  the  Board  of  Trade,  and  the  Board,  if  satisfied 
with  the  security,  shall  certify  that  his  appointment  has  been  dnlj 
made,  unless  they  object  to  the  appointment  on  the  gmond  that  it 
has  not  beeo  madti  in  good  faith  by  a  majority  in  value  of  the  crediloo 
voting,  or  that  tlie  person  appointed  is  not  fit  to  act  as  tmst«e,  or  thai 
his  connection  with  or  relation  to  the  bankrupt  or  his  estate  or  any 
particnlar  creditor  toakeB  it  difflcnlt  tor  him  to  act  with  impartiality  in 
the  interesta  of  the  creditors  Kenerally. 

(3)  Provided  that  where  the  Board  make  any  snch  objectioo  they 
Bhall,  if  ao  reqaested  by  a  majority  in  valne  of  the  creditorK,  notify  tlie 
objection  to  the  High  Court,  and  thereupon  the  Hi|;h  Coort  may  decide 
on  its  validity. 

(4)  The  appointment  of  a  trustee  shall  take  effect  as  from  the  date  of 
the  certificate, 

(6)  The  offli^l  receiver  shall  not,  save  as  by  this  Act  provided,  be 
the  tmntee  of  the  bankrupt's  property. 

(6)  If  a  trustee  is  not  appointed  by  the  creditors  within  toor  weete 
from  the  dnte  of  the  ad  judication,  or.  in  the  event  of  n^otiatiras  fur  a 
cotoposition  or  scheme  beii^  pendinfr  tA  the  expiration  of  thore  fosr 
weeks,  then  within  seven  days  from  the  close  of  those  negotiations  by 
the  refusal  of  the  creditora  to  accept,  or  of  the  Court,  to  approve,  the 
composition  or  scheme,  the  official  receiver  shall  report  the  tnatter  to 
the  Board  of  Trade,  and  thereupon  the  Board  of  Tlade  shall  appoiot 
some  fit  person  to  bo  trustee  of  the  bankrupt's  property,  and  shall  oertifr 
the  appointment. 

(7)  Provided  that  the  creditors  or  the  committee  of  inspection  (if  so 
autbcriied  by  reHolutlon  of  the  creditors)  may,  at  any  subsequent  titwi 
if  they  think  fit,  appoint  a  trustee,  and  on  the  appointment  being  made 
and  certified  the  person  appointed  shall  become  trostee  in  the  place  of  the 
person  appointed  hy  the  Board  of  Trade. 

(8)  When  a  debtor  is  adjudged  bankrupt  Bft«r  the  Gist  meeting  of  rae- 
ditors  has  been  held,  and  a  trustee  has  not  been  appointed  prior  to  the 
adjudication,  the  offloial  receiver  shall  forthwith  summon  a  meeting  of 
creditors  for  the  pntpose  of  appointing  a  tmstee. 

22.— (1)  The  creditors,  qualified  to  vote,  may  at  their  first  or  aay 
subsequent  meeting,  by  resolution,  appoint  from  among  the  creditds 
qualified  to  vote,  or  the  holders  of  general  proxies  or  general  powers  of 
attorney  from  such  creditors,  a  committee  of  inspection  for  the  porpon 
of  superintending  the  administration  of  the  bankrupt's  property  by  Ibe 
trustee.  The  committee  of  inspection  shall  consist  of  not  more  than  fire 
nor  less  than  three  pernons. 

(2)  The  committee  of  inspection  sliall  meet  at  such  times  as  they  shall 
from  time  to  time  appoint,  and  failing  such  appointment,  at  least  once 
a  month ;  and  the  trustee  or  any  member  of  the  committee  may  also 
call  a  meeting  of  the  committee  as  and  when  he  thinks  neceasory. 

(3)  The  committee  may  act  by  a  majority  of  their  members  present  U 
a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee  are  pie- 
sent  at  the  meeting, 

(4)  Any  member  of  the  committee  may  resign  his  office  by  oolJoe  in 
writing  signed  by  him,  and  delivered  to  the  trustee. 

(5)  If  a  member  of  the  committee  becomes  bankrupt,  or  oompoonds  or 
arranges  with  his  creditors,  or  is  absent  from  five  consecutive  meetii^ 
of  the  committee,  his  office  shall  thereupon  become  vacant. 

(6)  Any  member  of  the  committee  may  be  removed  by  an  oidliMry 
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veaolntioD  &t  any  meeting  of  ctediton  of  whieh  neven  dajs'  notice  has  4BA4TVicr. 
been  given,  stating  the  object  of  the  meeting.  ^  ^■ 

(7)  On  a  vacano  J  occurring  in  the  office  of  a  member  of  the  committee,  ~~~' ' 
the  tnutee  shall  forthwith  sommon  a  meeting  of  creditors  for  the  parpoae 

of  suing  the  vacancy,  and  the  meeting  may,  by  resolution,  appoint 
another  crediWr  or  other  person  eligible  as  above  to  fill  the  vacancy. 

(8)  The  continuiag  members  of  the  committee,  provided  there  be  not 
lees  than  two  snch  continaing  membere,  may  act  out  withstanding-  any 
-vscancy  in  their  body ;  and  where  the  number  of  roembeiB  of  the  com- 
mittee of  inEpectioD  Ix  for  the  time  being  Ichb  than  Hre,  the  creditors 
may  increase  that  nnmlier  so  that  it  do  not  exceed  five. 

(9)  If  there  be  no  committee  of  inxpection,  any  act  or  thing  or  any  direc- 
tion or  permisrion  by  this  Act  aathorized  or  required  to  be  dooe  or  given 
by  the  committee  may  be  done  or  given  by  the  Board  of  Trade  on  the 
application  of  the  trQHt«e, 

23. — (I)  Where  a  debtor  is  adjodged  bankrupt  the  creditors  may,  if  Fowar  u 
tbey  thiE^  fit.  at  any  time  after  the  adjudication,  by  special  resolution,  *°2[f  °™'' 
resolve  to  entertain  a  proposal  tor  a  composition  in  gatiebuition  of  the  Mhn^'^er 
debts  due  to  them  under  the  bankruptcy,  or  for  a  scheme  of  arrange-  buikmpt>g' 
ment  of  the  bankrupt's  affaire ;  and  thereupon  the  same  proceedings  xUndix- 
shall  be  taken  and  the  same  consequences  shall  ensne  as  in  the  case  of  a  '^°''* 
compoKition  or  wbome  accepted  before  adjadiontion. 

(3)  It  the  Com^  approves  the  composition  or  scheme  it  may  make  an 
order  annulling  Che  iHinkruptcy  and  vesting  the  praperty  of  the  bankrupt 
in  him  or  in  sacb  other  person  as  the  Court  may  appoint,  on  such  terms, 
and  snbject  to  mch  conditions,  if  any,  as  the  Court  roay  declare. 

(3)  If  debult  is  made  in  payment  of  any  instalment  due  in  pureuance 
of  the  compoeition  or  scheme,  or  if  it  appears  to  the  Court  that  the  com- 
position or  scheme  cannot  proceed  without  injustice  or  undno  delay,  or 
that  the  approval  of  the  Court  was  obtained  by  fraad,  the  Court  may,  if 
it  thinioi  fit,  on  application  by  any  pecsou  interested,  adjudge  the  debtor 
bankrapt,  and  annul  the  composition  or  scheme,  but  witiiouC  prejndice 
to  the  validity  of  any  sale,  disposition,  or  payment  duly  made,  or  thing 
duly  done,  ander  or  in  pursviance  of  the  composition  or  scheme.  Where 
a  debtor  is  adjudged  biuikrapt  under  this  sub-section,  all  debts,  provable 
In  other  raapects,  which  have  been  contracted  oefore  the  date  of  snch 
adjudication  shi^  be  provable  in  the  bankruptcy. 

Omtrel  over  Perton  and  Property  qf  Debtor. 

2i. — (1)  Every  debtor  against  whom  a  receiving  order  is  made  shall,  Dntinot 
nolens  prevented  by  sickness  or  other  soffioient  cause,  attend  the  first  dsbur  » to 
meeting  of  his  creditora,  and  shall  snbmit  to  snch  examination  and  give  ^(^"^ 
such  irSotmation  as  the  meeting  may  require.  ^oq  ^  p^ 

(2)  Fie  shall  give  sach  inventory  of  his  property,  snch  list  of  his  credi-  i»ttr. 
tots  and  debtors,  and  of  the  debts  due  to  and  from  them  reipectively, 
submit  to  such  examination  in  respect  of  his  property  or  bis  creditors, 
attend  socb  other  meetings  of  his  creditora,  wait  at  soch  times  on  the 
ofBdal  receiver,  speolal  manager,  or  trustee,  eiecnt«  such  powers  of 
attorney,  conveyances,  deeds,  and  instruments,  and  generally  do  all  snch 
acts  and  things  in  relation  to  his  property  and  the  distribution  of  the 
proceeds  amongst  his  creditors,  as  may  be  reasonably  reqnired  by  the 
official  receiver,  special  manager,  or  trustee,  or  may  be  prescribed  tff 
general  rales,  or  be  directed  by  the  Court  by  any  special  order  or  ordera 
made  in  reference  to  any  pariicular  case,  or  made  on  the  occasion  of 

any  special  application  by  the  official  receiver,  special  manager,  trustee, 
or  any  creditor  or  person  intereBt«d. 

(3)  He  shall,  if  adjudged  bankrupt,  aid,  to  the  ntmoet  of  bis  power, 
in  the  realisation  of  his  [voperty  and  the  distribution  of  the  proceeds 
anong  his  creditora. 

(i>  U  a  debtor  wilfolly  tails  to  peifonu  tbe  dntoes  impoaed  on  him  by 
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****\"''"'  '■'''"'  '*'^''"''' '"'  *"  deliver  up  possession  of  any  part  ot  his  property,  which 
*•"•  is  'liviftible  amoiijpil  liis  crwiitors  uuder  tliib  Aut,  and  which  is  for  the 

time  being  in  his  po!<i«sitioii  or  uoder  bis  mntrol,  U>  tbe  oflSci&l  rvceim 
or  to  tbo  troRtee,  or  In  1U17  peison  aalhoriied  by  the  Oonrt  to  take  poe- 
session  of  it,  lie  shall,  in  addition  to  any  other  pnnishment  to  «bicfa 
hcmay  tH!  snbject,  be  guitty  of  a  contempt  of  Court,  and  ma^  be  pmiisbed 
acwrdingly. 
A"'"t'>l  26. — (1)  The  Conrt  may,  by  warrant  addressed  to  any  constable  or 

SSSn'Sr*'  P'Sf'^l^d  officer  of  the  Court,  cause  a  doblor  to  be  arrested,  and  *»j 
onmauuHM.   hooks,  papcnt,  money,  and  goods  in  his  possession  to  be  seized,  and  him 
and  Ibem  to  be  safely  kept  as  prescribea  nntil  such  time  as  tbe  Cooit 
may  order  under  the  following  circmnstancea : 
(a)  If  after  a  bankruptcy  notice  has  been  isaned  nnder  thip  Act,  or 
after  presentation  of  a  bankmploy  petition  by  or  against  faim,  il 
appear>>  to  the  Court  that  there  is  probable  reason  for  believing  t  hal 
he  is  about  to  abscond  with  a  view  of  avoiding  payment  of  the&btio 
respect  ot  which  the  bankruptcy  notice  was  Lssned,  or  of  aroidine 
service  of  a  bankruptcy  petition,  or  of  avoiding  appearance  Ui  any  sna 
petition,  or  of  avoiding  examination  in  respect  of  bia  afbirs.  or  of 
otherwise  avoiding,  delaying,  or  embans'ising  proceedings  in  bank- 
rnptcy  against  him. 
{b)  It,  after  presentation  of  a  bankruptcy  petition  by  or  against  him. 
it  appears  to  the  Court  that  there  is  probable  c&ose  for  believing 
that  he  is  nbout  lo  remove  his  goods  with  a  view  of  preventing  w 
delaying  possession  being  taken  of  them  by  the  official  receiver  ic 
trustee,  or  that  there  is  probable  ground  fur  believing  that  he  ba.< 
concealed  or  is  about  to  conceal  or  destroy  any  of  bis  goods,  or  any 
books,  documents,  or  writings,  which  might  be  of  use  to  his  crediton 
in  the  course  of  his  bankruptcy. 
{c)  If.  after  service  of  a  bankruptcy  petition  on  him.  or  after  a  receiv- 
ing order  is  made  against  him,  he  removes  any  goods  in  hia  poiees- 
Bion  above  tlie  value  of  five  poands,  without  the  leave  ot  the  official 
receiver  or  trustee. 
(1^  If.  without  good  cause  shown,  he  (ails  to  attend  any  eiamination 

ordered  by  the  Court. 
Provided  that  no  arrest  upon  a  bankruptcy  notice  shall  be  valid  and 
protected  unless  the  debtor  before  or  at  tbe  time  of  bis  arrest  shall  be 
served  with  such  bankruptcy  notice. 

(2)  No  payment  or  composition  made  or  security  given  after  arrest 
made  nnder  this  section  shall  he  exempt  from  the  provisions  of  this  Act 
relating  to  franduleot  preferences. 
Re-dirKtidn      26.— W>iere  a  receiving  order  is  Enade  against  a  debtor,  the  Conrt,  on 
r'tta^"''     '***  application  of  tlie  official  receiver  or  trustee,  may  from  time  to  time 
order  that  for  sach  time,  not  exceeding  three  months,  as  the  Court  thinks 
Bt,  post  letters  addressed  to  the  debtor  at  any  place,  or  places,  men- 
tioned in  the  order  for  re-ditection  shall  be  re-directed,  sent  or  delivered 
by  the  Postmaster-OeneraJ,  or  theoffioersactingunder  him,  lo  theofficial 
receiver,  or  the  tmntee,  or  otherwise  as  the  Court  directs,  and  the  same 
sliall  be  done  accordingly. 
DUiciiTMTQf      27.— (1)  The  Court  may,  oo  the  application  ol  the  official  reoeivBr  or 
mmerij        trustee,  at  atiy  time  after  a  receiving  order  has  been  made  agunst  a  debter , 
^^  summon  before  itthedebtoror  his  wife.orany  pereon  known  orsnspocWd 

to  have  in  his  possession  any  of  the  estate  or  effects  belonging  to  the 
debtor,  or  supposed  to  be  indebted  to  the  debtor,  or  any  person  whom 
the  Conrt  may  deem  capable  of  giving  information  respecting  tbe  debUir, 
his  dealings  or  property,  and  the  Court  may  require  any  such  peiwn  lo 
produce  any  documents  in  his  custody  or  power  relating  lo  the  debtor,  his 
dealings  or  property, 

(3|  If  any  pcrran  so  summoned,  after  having  been  tendered  a  reason- 
able sum,  refuses  to  come  before  the  Court  at  the  time  appointed,  or 
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refnaes  to  prodaoe  1107  such  doeument,  having  no  lawful  ImpedimeDt  mlitl  vici, 
made  known  to  tbe  Court  at  the  time  of  its  Hitting  and  allowed  b;  it,  the       ^-  ^^' 
Court  ma;,  bj  warrant,  caiue  him  to  be  apprehended  and  brought  up  for  ~ 


(3)  The  Court  maj-  examine  on  oath,  either  by  word  oE  mouth  or  l^' 
iviitten  iuterrogatories,  an;  person  so  brouglit  before  it  concaming  the 
debtor,  his  dealings  or  property. 

(4)  If  any  pemon  on  examination  before  the  Coort  Hdmits  tliat  he  in 
iiulcbt«d  to  Use  debtor,  the  Conn  may,  on  the  application  oE  the  official 
receiver  or  trustee,  order  bim  to  pay  to  the  receiver  or  truutea,  at  i>ach 
time  and  in  each  maimer  as  to  tbe  Court  seems  expi^ilieot,  the  amount 
ailnkittetl,  or  any  part  thereof,  either  in  fall  diicbarge  of  tbe  whole 
amount  in  question  or  not,  as  the  Court  thinlcs  fit,  with  or  without  coBta 
of  tlie  examination. 

(3)  If  any  person  on  examination  before  Uie  Court  admits  that  lie  has 
iu  his  possession  any  property  belonging  to  tlie  debtor,  the  Conrt  ma}', 
on  the  application  of  the  official  recisiver  or  trustee,  order  him  to  deliver 
to  the  official  receiver  or  trustee  sach  property,  or  any  part  thereof,  at 
Bucli  time,  aod  in  such  manner,  and  on  such  terms  as  to  tbe  Conrt  may 

(6)  The  Court  may,  if  it  think  fit,  order  that  any  pcnwu  who  if  in 
Bugled  would  be  liable  to  be  brought  before  it  under  this  section 
shall  tie  examined,  in  Scotland  or  Ireland,  or  in  any  other  place  oat  of 
Knglaud. 

SUeharge  of  Bankrupt. 

28.— (1)  A  bankrupt  n^y,  at  any  time  after  being  adjudged  bankrupt,  Ducfauss  of 
apply  to  the  Conrt  for  an  order  of  discbarge,  and  tbe  Court  sbaU  appoint  buknipi. 
a  day  for  hearing  the  application,  but  the  application  shall  not  lie  beard 
until  the  public  examination  of  the  bantcmpt  is  concluded.     The  appli- 
cation shall  be  heard  in  open  Court, 

(2)  Un  the  hearing  of  the  application  tbe  Court  shall  take  into  oon- 
sideration  a  report  of  the  official  receiver  as  to  the  tiaukrupt's  conduct 
and  affairs,  and  may  either  grant  or  refuse  an  atisolttte  order  of  dinolkarge, 
or  suspend  tbe  operation  of  tbe  order  for  a  specified  time,  or  grant  an 
onler  of  diiichaige  subject  to  any  conditions  with  respect  to  any  e<LrniiigK 
or  income  which  may  afterwards  become  due  to  the  bankrupt,  or  with 
respect  to  bis  after-acquired  property:  Provided  that  the  Court  sliall 
refuse  the  discharge  in  all  cases  wliere  the  bankrupt  has  committ^  any 
misdemeanour  nnder  this  Act.  or  I'art  II.  of  the  Debtois  Act,  IHSU,  orany 
amendment  thereof,  and  shall,  on  proof  of  any  of  tlie  facta  liereinafter 
mentioned,  eitlier  refuse  the  order,  or  suspend  the  operation  of  tlic  order 
for  a  specifieil  time,  or  grant  an  order  of  disclia^e,  sabject  to  sucb  con- 
ditions as  aforesaid. 

(3)  The  facts  hereinbefore  referred  to  are — 

(a)  That  the  bankrupt  has  omitted  tokeepsucbbooksofaccountasare 
usual  and  proper  iu  tbe  business  carried  on  by  him  and  as  sufficiently 
ilisclose  hte  Imsinesa  transactions  and  financial  position  within  the 
three  years  immediately  piecediug  his  bankruptoy : 

(t)  That  the  tNUikrupt  has  continued  to  trade  after  knowing  himself  to 
be  insolvent : 

(c)  That  tbe  bankrupt  has  contracted  any  debt  provable  in  the  l>ank- 
raptcy,  without  having  at  tbe  time  of  contracting  it  any  reasonable 
or  pruijable  groun<i  of  expectation  (proof  whereof  shall  lie  on  bim)of 
being  able  to  pay  it : 

(d)  Thut  tlie  bankrupt  lias  brought  on  bis  bankruptcy  by  rssb  and 
liaxardons  spuuuhitions  or  unjustifiable  extravagance  in  living : 

(k)  That  tbe  bankrupt  baa  put  any  of  his  cretlitors  to  unuccessar; 
expense  by  a  frivolous  or  vexations  defence  to  any  action  properly 
brought  against  him ; 
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r.  (f)  That  the  basknipt  baa  witbin  tbfee  moatfaB  precedii^  tbe  due  rf 
the  receiving  order,  when  uoable  to  pay  bu  debts  as  the;  beoone 
due,  given  aa  nndne  preference  to  any  of  bis  ci«diton : 
(f )  That  tbe  bankmpt  ha«  on  an;  prerions  occasion  been  sdjodged 
bonkrapt,  or  made  a  statutory  oomposition  or  artKngenient  with  hii 
oreditois: 
(A)  That  tbe  bankrupt  bae  been  guilty  of  any  band  or  Enndukst 

breach  of  trust. 
(1)  For  tbe  purposes  of  Ibis  section  tbe  report  of  tbe  official  receiver 
shall  be  primi  fade  evidence  of  tbe  BtcUemente  ther^n  contained. 

(6)  Notice  of  the  appointment  b;  tbe  Court  of  the  day  tor  bearing  the 
application  for  discharge  shall  be  published  in  the  ptescribed  maaner 
and  Eent  fourteen  days  at  lettst  before  the  day  eo  awointed  to  e>cb 
creditor  who  has  proved,  and  the  Court  may  bear  the  official  reoetver  and 
the  troBtee,  and  may  also  hear  any  creditor.  At  the  besritig  the  Cooit 
may  put  such  qoestionn  to  tbe  debtor  and  receive  such  evidence  as  it 
may  think  Gt. 

(6)  The  Conrt  may,  as  ona  of  the  conditions  referred  to  in  this  secUoo, 
reqnire  tbe  bankrapt  to  consent  to  judgment  being  entered  against  bin 
by  tbe  official  receiver  or  trustee  for  any  balance  of  the  debts  provsUe 
under  tbe  bankruptcy  which  is  not  satisQed  at  the  date  of  his  diachaige ; 
but  in  Bucb  case  execution  shall  not  be  issued  on  the  judgment  witboot 
leave  of  tbe  Court,  which  leave  may  be  given  on  proof  that  the  tianknpt 
has  since  his  discharge  acquired  property  or  income  available  for  pay- 
ment of  his  debts. 

(7)  A  discharged  bankmpt  shall,  notwithstanding  his  discharge,  give 
snch  assistance  a»  tbe  trustee  may  reqnire .  in  the  realimtioii  and 
distribution  of  such  of  bis  property  as  is  vested  in  the  trustee,  and  If  be 
fails  to  do  BO  he  shall  be  guilty  of  a  contempt  of  Court ;  and  tbe  Court 
may  also,  if  it  thinks  fit,  revoke  his  disobarge,  bat  without  prejndice  to 
the  validity  of  any  sale,  diBpoBition.or  payment  duly  made  or  thhigdol; 
done  subsequent  to  the  discharge,  but  before  Its  revocation. 

29. — In  either  of  tbe  following  cases ;  that  is  to  say, 

(1)  In  the  case  of  a  settlement  made  before  and  in  oonsiderMtioci  of 
marriage  where  tbe  settlor  is  not  at  the  time  of  malnng  the  settle- 
ment able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement ;  or 

(2)  Id  the  case  of  any  covenant  or  contract  made  in  consldeiatioci  of 
marrisge  for  the  future  settlement  on  or  for  the  settlor's  wife  or 
children  of  any  money  or  property  wherein  he  had  not  at  tbe  date 
of  his  niarriage  any  estate  or  interest  (not  being  money  or  pn^)erty 
of  or  in  right  of  his  wife)  ; 

if  the  settlor  is  adjudged  bankmpt  or  compounds  or  arranges  with  Us 
creditors,  and  it  appears  to  the  Court  that  such  settlement,  covenant,  or 
contract  was  made  in  order  to  defeat  or  delay  creditors,  or  was  unjustifi- 
able having  regaril  to  the  state  of  the  settlor's  aAiirs  at  the  time  when 
ft  was  made,  the  Court  may  refuse  or  suspend  an  order  of  djsohafge,  or 
grant  an  order  subject  to  conditions,  or  refuse  to  sjiprove  a  composition 
or  arrangement,  as  the  case  may  be,  in  like  manner  ae  in  cases  where  the 
debtor  has  been  guilty  of  fraud. 

30,~(1)  An  order  of  discharge  shall  not  release  the  bankmpt  bom  any 
debt  on  a  recc^nizanoe'nor  from  any  debt  with  which  the  bankrupt  may  be 
chargeable  at  the  suit  of  the  Crown  or  of  any  person  for  any  olfeace 
against  a  statute  relating  to  any  branch  of  tbe  public  revenue,  or  at  tbe 
suit  of  the  8heri2  or  other  public  officer  on  a  bail  bond  entered  into  for 
the  appearance  of  any  person  prosecuted  for  any  sacb  o&enoe :  and  he 
shall  not  be  discharged  from  such  excepted  debts  iwlesB  the  TreMmry 
certify  in  vnitlng  their  oottsent  to  his  being  discharged  therefrom.  An 
order  of  dtecbatge  Bball  not  release  the  bankmpt  from  any  debt  or 
liability  Incurred  by  means  of  any  fraud  or  tewdnteBt  bnMh  of  mat  to 
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which  he  was  a  party,  nor  from  any  debt  or  liability  whereof  ho  Iuh  M*i"  Vict. 
obtuined  Eorbeaiance  by  any  fraud  to  which  he  was  a  party.  '^  ^^' 

(a)  An  order  of  discharge  shall  release  the  bankrupt  from  all  other 
debt*  provable  in  iienkmptcy. 

(3)  An  Older  of  discharge  shall  be  conclusive  evidenoe  of  the  bankiuptey, 
and  of  the  validity  of  the  prooeedings  thereto,  and  in  any  proceedings 
that  may  be  iOBtituted  aga^t  a  bankrupt  who  has  obtained  an  order  of 
discharge  ia  respect  of  any  debt  from  which  he  Ih  released  by  the  order, 
tbu  ba&mpt  may  plead  that  tlie  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence. 

(4)  An  order  of  discharge  shall  not  release  any  peraon  who  at  the  date 
of  the  receiving  order  was  a  partner  or  co-trustee  with  the  bankrupt  or 
was  jointly  bound  or  bnd  made  any  joint  contract  with  him,  or  any  person 
who  was  surety  or  in  the  nature  of  a,  aunsty  for  bim- 

31. — Where  an  undischarged  bankrupt  who  has  been  adjudged  iiankrupt  (jn^b- 
nndcr  this  Act  obtains  credit  to  Che  extent  of  twenty  pounds  or  upwards  tshargsd 
from  any  person  without  informing  such  person  that  ho  is  an  nndiscbargud  '^fJj^P' 
bankrupt,  ho  shall  be  guilty  of  a  misdemeanor,  and  may  be  dealt  with  ^f!^^^^. 
and  punished  oa  if  he  had  been  guilty  of  a  misdemeanor  under  the  i«il  of  au. 
Debtors  Act,  1869,  and  the  proWsiona  of  that  Act  shall  apply  (o  proceed-  tobaguUtji 
ings  under  this  section.  ^J^ST 

PART  II. 
DiSQUALiPiCATiONB  or  Bankbupt. 

32. — (1)  Where  a  debtor  is  adjui^;ed  bankrupt  he  shall,  subject  to  the  ixi^uliaiis- 
provisions  of  this  Act,  be  disqualified  for —  '  uou  ot 

(a)  Sitting  or  voting  in  the  House  ol  Lords,  or  on  any  committee  ""™'P'- 

thereof,  or  being  elected  as  a  peer  of  Scotland  or  Ireliuid  to  sit  and 

vote  in  the  House  of  Lords ; 
(i)  Being  elected  to,  or  sitting  or  voting  in,  the  House  of  Commons, 

or  on  any  committee  thereof; 
(o)  Being  appointed  or  acting  as  a  justice  of  the  peace ; 

(d)  Being  elected  to  or  holding  or  ezetdsing  the  office  of  mayor, 
alderman,  or  conncillor ; 

(e)  Being  elected  to  or  holding  oreiereising  the  office  of  guardian  of 
the  poor,  overseer  of  the  poor,  member  of  a  sanitary  authority,  or 
member  of  a  school  board,  highway  board,  burial  board,  or  select 

(2)  The  disqnalificBtioDB  to  which  a  bankrupt  is  subject  nnder  this 
Kectiun  shall  be  removed  and  cease  if  and  when, — 

(a)  The  adjudication  of  banlcruptcy  agunst  him  is  annnlled  ;  or 

(^)  He  olitaina  from  the  Court  liis  diecharge  with  a  certificate  to  the 
effect  that  his  banttnipwy  was  oausud  by  misfortune  without  any 
misconduct  on  his  part. 
The  Court  coay  grant  or  withhold  aach  certificate  as  it  thinks  fit,  but  any 
refusal  of  such  certificate  sball  bo  subject  to  appeal. 

(3;  The  disqualifications  imposed  1^  this  section  shall  extend  to  all 
parts  of  the  United  Kingdom. 

33.— (1)  If  a  member  of  the 
and  the  disqnalifioationH  arising, 

within  six  months  from  the  date  of  the  order,  the  Court  shall,  immedi. 
ately  after  the  expiration  of  that  time,  certify  the  same  l4i  the  Hpeaker 
ot  the  House  of  Commons,  and  therenpon  the  seat  of  the  member  shall 
be  vacant. 

(2)  Where  the  seat  of  a  member  so  becomes  vacant,  the  Speaker,  du- 
ring a  recess  of  the  Hoose,  whether  by  prorogation  or  by  adjournment, 
■ball  forthwith,  after  receiving  the  certificate,  cause  notice  thereof  to  be 
published  In  the  London  Qaietle ;  and  after  the  exi^ratioii  of  ilx  days 
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4«A«TVic;r.  after  the  pabUcation  shall  (anlesB  the  House  baa  met  before  that  day.  w 
''  ''^-       will  meet  ou  the  day  of  the  insue),  isane  his  wairsiit  to  the  clerk  of  tbe 
~  Crown  to  moke  oat  a  new  writ  for  electing  another  membei  in  the  nxv 
of  the  member  whoBc  seat  haa  so  become  Yacant. 

(3)  The  powers  of  the  Act  of  the  twenty-fourth  year  of  the  reign  of 
King  George  tlie  Third,  chapter  twenty-six,  "  to  repeal  so  much  of  Ivo 
AclK  made  in  the  tenth  and  fifteenth  veara  of  the  n:ign  of  Bis  preaeot 
Majci't]'  B8  authorizes  the  Speaker  of  the  Home  of  CommoDs  to  ittat 
his  warrant  tc  the  clerk  of  the  Crown  for  making  out  writs  for  tbe 
election  of  members  to  serve  in  Parliament  in  the  manner  therein  meo- 
lioned;  ami  for  snbst it uting  other  prorisionB  for  the  like  parpoeeu,"  so 
far  an  those  powers  enable  tbe  Speaker  to  nominate  and  appirfnt  olber 
perMons.  being  members  of  the  Honse  of  Commons,  to  issne  warrants  for 
the  making  out  of  new  writs  dniing  the  vacancy  of  the  office  of  Speaker 
or  during  his  ahmjncc  ont  of  the  realm,  shall  eitund  to  enable  him  to 
make  the  like  nomination  and  appointment  for  issuing  wajrants,  undec 
the  like  circumstances  and  conditions,  for  the  election  of  a  member  in 
the  room  of  any  roerober  whooe  scat  becomes  vacant  under  this  Act. 
Viatiugof  34.^IfapersoD  is  adjudged  bankrupt  whilst  holding  the  office  of  major, 
'"'V'^  alderman,  councillor,  guardian,  overseer,  or  member  of  asanitaxy  anlho- 
^(^  "      ritT,  school  board,  highway  boaird,  burial  board,  or  select  vestry,  his  office 

shall  thereupon  bcoome  vacant. 
Power  tor         Dfi,— (1)  Where  in  the  opinion  of  the  Court  a  debtor  ought  not  t«  hate 
Coan  u        been  ndjudged  bankrupt,  or  where  it  is  proved  to  the  satisfactioD  of  the 
dJatkinln'   ^^^^^  that  the  debts  of  the  bankrupt  are  paid  in  full,  the  Court,  may,  OB 
oertalncus  theapplicationof  any  person  Interested,  by  order.  atiDil]  the  adindicstioo. 

(2)  Where  an  adjudicatiqn  is  ounalled  under  this  section  all  sales  and 
dispositions  of  property  and  payments  duly  made,  and  all  acts  there- 
tofore done,  by  the  official  receiver,  trustee,  or  other  peraon  acting  ondet 
their  authority,  or  by  the  Court,  shall  be  valid,  but  the  property  of  the 
debtor  who  was  adjudged  bankrupt  shall  vest  in  such  person  as  the  Court 
Duy  appoint,  or  in  default  of  any  such  appointment  revert  to  the  debui 
for  all  his  estate  or  interest  therein  on  sncb  terms  and  subject  to  such 
conditions,  if  any,  as  the  Coart  may  declare  by  order. 

(3)  Notice  of  the  order  annalling  an  adjudication  shall  be  forthwith 
gazetted  and  published  in  a  local  paper. 

HiAiiiiig  of        36,— For  the  purptses  of  this  1'hj-I  of  thia  Act,  any  debt  diapnted  by  a 

iiu'iusiit  at   debtor  aball  be  considered  eis  paid  in  full,  if  the  dehtoren ters  intoa  bond,  ill 

in  (nil  pugi,  gum  ^n^  with  such  sureties  as  the  Court  approves,  to  pay  the  amount 

to  be  recovered  in  any  proceeding  for  the  recovery  of  or  coDcenting 

the  debt,  with  costs,  and  any  debt  due  lo  a  creditor  who  cannot  be  foniu 

or  QUinol  be  identified  shall  be  considered  as  paid  in  foU  if  paid  into 


Administbation  of  Pbopebtv. 
Proof  of  Debit. 
Dnetipdan        37.— (1)  Demands  In  the  nature  of  unliquidated  damages  arifliiigotbw- 
olilabta        wise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust,  aball  not 
P""W»lii    be  provable  in  bankruptcy. 

iiuknipujr.  ^2^  ^  person  having  notice  of  any  act  of  bankruptcy  available  agaiiut 
the  debtor  shall  not  prove  under  tbe  order  for  any  debt  or  liability  con- 
tracted by  the  debtor  subsequently  to  tbe  date  of  bis  so  having  notice. 

(3)  Save  as  aforesaid,  oil  debts  and  liabilities,  present  or  future,  cer- 
tain or  contingent,  to  which  the  debtor  is  subject  at  the  date  of  the  re- 
ceiving order,  or  to  which  he  may  beeonie  subject  before  his  discharge 
by  reason  of  any  obligation  incurred  before  the  date  of  the  receiving 
order,  sludl  be  deemed  to  be  debts  prov^le  in  bankruptcy. 
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(4)  An  eatlmnte  ihall  be  made  b;  tbe  trnatee  of  the  valae  of  any  debt  MA4TVi[ 
or  liability  provable  as  aforeBuid,  which  by  reason  of  its  being  sabject       "•  ^'" 
to  any  coQtingency  or  contiogeDcies,  or  for  any  other  reason,  does  not 
beftr  a  certain  value. 

(6)  Any  pereon  a^rrieved  by  any  estimate  made  by  the  tmetee  as 
aforsBoiil  may  appeal  to  the  Cooit. 

(6)  If.  in  the  opinion  of  the  Conrt,  the  value  of  the  debt  or  liability  .is 
incapable  of  being  fairly  estimated,  the  Conrt  may  make  an  otder  to  that 
^ect,  and  thereupon  the  debt  or  liability  shall,  for  the  pnrpuMB  of  thin 
Act,  be  deemed  to  be  a  debt  not  provable  in  bankniptoy. 

(7J  If,  in  the  opinion  of  the  Conrt,  the  value  of  the  debt  or  liability 
is  capable  of  being  felrly  estimated,  the  Coort  may  direct  the  valne  to 
be  swessed,  before  the  Court  itself  nttbout  the  intervention  of  a  jary, 
and  may  give  all  neoessary  directions  for  this  purpose,  and  the  amount 
of  the  value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in 
faaabmptcy. 

(8)  "  Liability  '  shall  for  the  purposes  of  this  Act  include  any  com- 
pensation for  work  or  labour  done,  any  obligation  or  poseibility  of  an 
obligation  to  pay  money  or  money's  worth  on  the  hreach  of  any  express 
or  implied  covenant,  contract,  agreement,  or  und^rtaliing,  whether  the 
breach  does  or  does  not  occur,  or  is  or  is  not  likely  to  occur  or  capable 
of  occniring  before  the  disch^geofthe  debtor,  and  generally  it  shidl  in- 
clude any  express  or  implied  engageroeot,  agreement,  or  undertaking,  to 
pay,  or  capable  of  resulting  in  the  payment  of  money,  or  money's  worth. 
whether  the  payment  is,  as  respects  amount  Sxed  or  unliquidated ; 
as  respects  time,  present  or  future,  certain  or  dependent  on  any  one 
coDtingenoy  or  on  two  or  more  contingencies ;  as  to  mode  of  valuation 
capable  of  being  ascertained  by  fixed  rules,  or  as  matter  of  opinion. 

3S. — Where  there  have  been  mutual  credits,  mutual  debts,  or  other  mutual  HDtiikl 
dealings  between  a  debtor  against  whom  a  receiving  order  shall  be  made  ^fj'i"'''' 
under  this  Act,  and  any  other  person  proving  or  claiming  to  prove  a  debt 
under  snch  receiving  order,  an  acconnt  shaJl  be  taken  of  what  is  due  from 
the  one  party  to  the  other  in  respect  of  such  mutual  dealings,  and  the 
exna  due  from  the  one  party  shaU  be  set  off  against  any  sum  due  from 
the  other  party,  and  the  boJance  of  the  account,  and  no  more,  shall  be 
claimed  or  paid  on  either  side  respectively ;  but  a  person  shall  not  be 
entitled  under  this  section  to  claim  the  benefit  of  any  set-off  against  the 
property  of  a  debtor  in  any  case  where  he  had  at  the  time  of  giving 
credit  to  the  debtor,  notice  of  an  act  of  bankruptcy  committed  by  the 
debtor,  and  available  against  him. 

39. — With  respect  to  the  mode  of  proving   debts,  the  right  of  proof  khIw  u  is 
by  secured   and  other  creditors,  the  admission  and  rejection  of  proofe,  pn">t  o( 
and  the  other  matteis  referred  to  in  the  Second  Schedule,  the  rules  in  "'''''■ 
that  schedulesball  be  observed. 

40.-^1)  In  the  distribution  of  the  property  of  a  bankrupt  there  shall  Priorit; 
be  paid  in  priority  to  all  other  debts, —  "'  *"'"■- 

(a)  All  parochial  or  other  local  rates  due  from  the  bankrupt  at  the  date 
of  the  receiving  order,  and  having  become  due  and  payable  within 
twelve  months  next  before  such  time,  and  all  assessed  taxes,  land 
tax,  property  or  income  tax,  assessed  on  him  up  to  the  fifth  day  of 
April  next  before  the  date  of  the  receiving  order,  and  not  exceeding 
in  the  whole  one  year's  assessment ; 
(fr)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services 
rendered  to  the  bankrupt  during  four  months  before  the  date  of 
the  receiving  order,  not  exceeding  fifty  pounds ;  and 
(0)  All  wages  of  any  labourer  or  workman,  not  exceeding  fifty  pounds, 
whether   payable    for  time  or   piece-work,  in  respect  of   Bervices 
rendered  to  the  banlmipt  during  four  months  before  the  date  of  the 
recetving  order. 
(2)  The  bm^ing  debt«  shall  rank  equally  between  themselves,  and 
VOI-   a.  ODD 
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*"*\?"^'  shall  be  p^d  in  full,  unless  the  property  of  tlie  baakrupl  Is  iisofficieBt 
''  to  meet  them,  in  which  case    they  shall  abshi  in  equal   proportkiDS 

between  themselves. 

(3)  In  the  case  of  partneis  the  joint  estate  shall  be  applicable  in  tbe 
flnt  instance  in  payment  nf  their  joint  debts,  acd  the  sepaiste  estate  of 
each  partner  sliall  be  applicable  in  the  first  instance  in  payment  of  his 
sepamte  debt*.  If  there  Li  a  snipliiH  of  the  Reparate  estates  it  shall  be 
dealt  with  an  part  of  the  joint  CBtate,  If  there  is  a  sori^iis  of  the  jdnt 
eslAtt!  it  shall  be  dealt  with  as  part  of  the  respective  8eparat«  estates  in 
proportion  to  the  right  and  interest  nf  each  pattner  in  the  joint  estate. 

(4)  iiubject  to  the  provisions  of  this  Act  all  debts  proved  in  the  bank- 
ruptcy shall  be  paid  pari  passn. 

(R)  If  there  is  any  enrplns  after  payment  of  the  foregoing  debts,  it  shall 
lie  applied  In  pajmerit  of  inl«rest  fromthe  date  of  thereceivingordetat 
the  rate  of  four  pounds  per  centum  per  annum  on  all  debts  proved  in  the 
bankruptcy, 

(B)  Nothing  in  this  section  sball  alt«r  the  effect  of  section  five  of  the 
Act  twenty-eijjht   and  twenty-nine  Victoria,   chapter  eighty-sis,  "to 
amend  the  Law  of  Partnership,"  or  shall  prejndice  the  provisions  ol  the 
M  ft  »  Viol.  Friendly  aocieties  Act,  1875. 

Pi^  41.— (1)  Where  at  the  time  of  the  presentation  of  the  bankniptcy 

da^uTii'^B  PC'^'^'""  ""7  person  is  apprenticed  or  is  an  articled  clerk  to  the  bankrupt, 
oT  a|i]'r"<>-  ^^^  adjudication  of  bankruptcy  sliall.  if  either  the  bankmpt  orapfwentioe 
timtiij.  or  clerk  gives  notif^e  in  writing  to  the  trustee  to  that  effect,  be  a  com- 
plete discharge  of  the  indenture  of  apprenticeship  or  articles  of  agree- 
ment ;  and  If  any  money  has  been  paid  by  or  on  behalf  of  the  appntntlce 
or  clerk  to  the  bankmpt  as  a  fee,  the  trustee  may,  on  the  application  of  the 
apprentice  or  clerk,  or  of  some  person  on  his  behalf,  pay  soch  snm  as  the 
trustee,  subject  to  an  appeal  to  the  Court,  thinks  reasonable,  out  of  the 
bankrupt's  property,  to  or  for  the  use  of  the  apprentioe  or  clerk,  r^ari 
bein^  Itad  to  the  amount  paid  by  him  or  on  his  behalf,  and  to  the  time 
during  which  he  served  with  the  bankrupt  under  the  indenture  w 
artlc:!es  before  the  oommeucement  of  the  bankruptcy,  and  to  the  other 
circumstanceH  of  the  ease, 

<2)  Wliere  It  appears  expedient  to  a  truslee.  he  may,  on  the  applicatico 
of  any  apprentice  or  articled  clerk  to  the  tnnkmpt,  or  any  person  acting 
on  behalf  of  such  apprentice  or  articled  clerk,  instead  of  acnng  nndo'tbe 
preceding  provisions  of  this  section,  transfer  the  indenture  of  apprentice- 
ship or  articles  of  agreement  to  some  other  person. 
Power  to  42,— (l)ThB  landlord  or  other  person  to  whom  any  rent  is  due  from  the 

Jttt^S'ta'    t^nttrnpt  may  at  any  time,  either  before  or  after  the  oommenoement  of 
mit.  the  twnkmptey,  distrain  upon  the  goods  or  effects  of  the  bankrupt  for 

the  rent  due  to  him  from  the  bankrupt,  with  this  limitation,  that  usscb 
distress  for  rent  be  levied  after  the  commencement  of  the  bankruptcy  it 
shall  be  availaWe  only  tor  one  year's  rent  aoomed  due  prior  to  the  date 
of  the  order  of  adjudication,  but  the  landlord  or  other  pemon  to  whom 
the  rent  may  he  doe  from  the  bankrupt  may  prove  under  the  bank- 
raptcy  for  the  snrplns  due  for  which  the  distiess  may  not  have  been 
available. 

(2)  For  the  purposes  of  this  section  the  term  "  order  of  adjudication  ' 
shall  be  deemed  to  Include  an  order  for  the  administration  of  the  estate 
of  a  debtor  whose  debts  do  not  eroeed  fifty  pounds,  or  of  a  deceased 
person  who  diet  iasolvent. 

Prcptrti/  avaiiabU/or  PayKani  of  Debit. 

Raistion  43.— The  bankruptcy  of  a  debt<»,  whether  the  sune  takm  place  on  the 

i»ck  of         debtor's  own  petition  or  upon  that  of  a  creditor  or  oi«ditois,  shall  be 

'IJj'**^        deemed  to  Uave  relation  back  to,  and  to  commence  at,  the  time  of  the 

''  act  of  bankruptcy  being  committed  on. which  a  receiving  order  is  made 

BgaliBt  him,  or,  if  the  bankrupt  is  proved  to  have  committed  more  acts 


iDi.  Google 


THB   BANKEUPTCT   ACT,   1883.  150' 

of  bankniptcf  than  one,  to  have  relation  back  to,  and  to  cmnmenoo  at,  m**TVi(i 
the  time  of  tlie  first  of  the  acts  of  bankrnptoy  proved  to  have  been  "• 
conunitteii  by  the  bsoknipt  within  three  ntoDtha  neit  preceding  the  dale 
of  the  [wesentatioii  of  the  bankruptcy  petitioo;  bitt  no  bankrupto; 
petition,  reoeiving  order,  or  adjudication  shall  be  rendered  invalid 
07  reason  of  aaj  act  of  bonkruptcj  anterior  to  the  debt  of  the  petiCioD- 
ing  creditor. 

44. — The  propert?  of  the  bankrupt  divisible  amongst  his  oreditora,  and  in  ^^T^^™ 
this  Act  referred  to  as  tbo  property  of  the  bankmpt,  shall  not  comprise  „,irtnn)- 
the  follovring  particulars :  p^  ,fi,Hi. 

(1  >  Property  held  by  the  bankrupt  00  trust  for  any  other  person :  bio  wnonpi 

(2)  The  tools  (if  any)  of  his  trade  and  the  necessary  wearing  apparel  "Bdiiom 
and  bedding  of  himself,  his  wife  and  children,  to  a  valne,  ioclufive 
of  tools  and  apparel  and  Iwdding,  not  exceeding  twenty  ponndn  in 
the  whole : 
Bnt  it  shall  comprise  the  following  partjcnlars : 

(i.)  All  such  [Uopert?  as  may  belong  to  or  be  vested  in  the  bankrupt 
at  the  commenoement  of  the  bankniptcy,  or  may  be  acquired  by  or 
devolve  on  him  before  his  discharge ;  and, 
(ii.)  The  capacity  to  exercise  and  to  take  proceedings  for  erercising 
all  snob  powers  in  or  over  or  in  respect  of  property  as  might  have 
been  exercised  by  the  bankrupt  for  his  own  benefit  at  the  com- 
mencement of  his  bankruptcy  or  before  his  discharge,  except  the 
right  of  nomination  to  a  vacant  ecolesiaBtical  benefice  ;  and, 
(lii.)  All  goods  being,  at  the  commencement  of  the  bankruptcy,  in  the 
posseiuion,  order  or  disposition  of  the  bankmpt.  In  his  trade  or  busi- 
ness, by  the  consent  and  permiseion  of  the  true  owner,  under  such 
circumstances  that  he  is  the  reputed  owner  thereof ;  provided  that 
things  ill  action  other  than  debts  due  or  growing  due  to  the  bankrupt 
in  the  course  of  his  tmde  or  bosineiis,  shall  not  be  deemed  goods 
within  the  meaning  of  thiM  section. 


Effeet  of  Bankmptey  on  antecrdent  TraniaetUiru. 

46. — (1)  Where  a  creditor  has  issued  execution  against  the  goodti  or  Raitrlatlan 
lands  of  a  debtor,  or  has  attached  any  debt  due  to  him,  he  shaJl  not  ^^''"  "* 
be  entitled  to  retain  the  benefit  of  the  execution  or  attachment  against  SS^I^^bch 
the  trostee  in  bankruptcy  of  the  debtor,  unless  he  has  completed  the  tlim  or 
execution  or  attachment  'before  the  date  of  the  receiving  order,  and  attuliiiieiit 
before  notice  of  the  presentation  of  any  bankruptcy  petition  by  or 
against  the  debtor,  or  of  the  oommission  of  any  available  act  of  Innh- 
mptcy  by  the  debtor, 

(2)  For  the  pnrposes  of  this  Act,  an  execution  against  goods  ie  com- 
pleted by  seizure  and  sale;  an  atUichnient  of  a  debt  is  completed  by 
receipt  of  the  debt ;  and  an  axeontion  against  land  is  completed  by 
eeiiure,  or,  in  the  case  of  an  equitable  interest,  by  Che  appoinbnent  of  a 
receiver. 

46. — (1)  Where  the  goodsof  a  debtorare  taken  in  eieontion.aud  before  Dotloof 
the  sale  thereof  notice  ia  served  on  the  sheriff  that  a  receiving  order 'j'*^'^'^''' 
has  been  made  against  the  debtor,  the  sheriff  shall,  on  request,  deliver  E^^J^^S™ 
the  goods  to  the  official  receiver  or  trustee  under  the  order,  bnt  the  coats 
of  the  execution  shall  be  a  charge  on  the  goods  so  delivered,  and  tlie 
official  receiver  or  tra.'itee  may  sell  the  goods  or  an  adeqaat^  part  thereof 
for  the  purpose  of  satisfying  the  charge, 

(2)  Where  the  goods  of  a  debtor  are  sold  under  an  execotlon  in  respect 
of  a  judgment  for  a  sum  exceeding  twenty  pounds,  the  sheriff  shall 
deduct  the  costs  of  the  execution  from  the  proceeds  of  sale,  and  retain 
the  balance  for  fourteen  days,  and  if  within  that  time  notice  Is  served  on 
him  of  a  liankruptcy  petition  having  been  presented  against  or  by  the 
debtor,  and  the  debtor  is  adjudged  bankrupt  thereon  or  on  any  other 
ODD  2 
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i«  1 47  Vict,  petition  ot  which  tbe  eheHfl  has  notice,  the  eberiff  shall  pay  tbe  balance  (o 

''  ^^       the  tniit«e  in  tbe  bankmptcy,  who  Ehall  be  eotitled  to  ictsin  the  nne 

^  against  the  execution  creditor,  bat  othsrwiae  be  shall  deal  with  it  w 

if  no  notice  of  the  preseotMion  of  a  bankruptcj  petition  had  been  aemi 

(3)  An  eieoation  levied  by  seiEore  and  sale  on  the  ^oods  of  a  driito 
in  not  inTtklid  by  reason  only  of  its  being  ao  act  of  liankriipt«y,  and  a 
person  who  pon^iaaea  the  goods  in  good  fojth  under  a  sale  by  tbe  sherill 
shall  in  all  cases  aoqnirs  a  good  title  to  them  against  the  tmstee  in 
l«nkniptcy. 
AvoidaiiM  47._(i)  Any  settlement  of  fffoperty  not  being  a  settlement  made  brfoe 
wLtiainaiitf'  ^"^  *"  consideration  of  mamage,  or  made  in  fsvonr  of  a  pnrchssfr  oc 
incombranoer  in  good  faith  and  for  valuable  consideration,  or  a  settle- 
ment made  on  or  for  tbe  wife  or  children  of  the  settlor  of  fioperty  whidi 
has  aocrued  to  the  settlor  after  marriage  in  right  of  bis  wife,  shall, 
it  the  settlor  becomes  bankrupt  within  two  years  after  the  date  ot 
the  settlement,  be  void  against  the  trustee  in  the  bankmptcy,  and  shaU, 
if  the  settlor  biacomes  baakrupt  at  any  Bnbeeqvtent  time  within  ten  yeais 
after  the  date  of  tbe  settlement,  be  void  against  the  trustee  in  tbe  bank- 
ruptcy, unless  the  parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  maki|>g  tbe  settlement  able  to  pay  all  his 
debts  without  the  aid  of  the  property  comprised  in  the  settlement,  and 
that  the  intereat  ot  the  settlor  in  such  property  had  passed  to  the  trustee 
of  Bach  settlement  on  the  execntlon  thereof. 

(2)  Any  covenant  or  contract  made  in  consldetstion  of  marriage,  for 
the  future  settlement  on  orfortbesettlor's  wife  or  children  of  any  money 
or  property  wherein  he  bad  not  at  tbe  date  of  his  marriage  any  estate  <h 
interest,  whether  vested  or  contingent  in  possession  or  renudnder,  and 
not  being  money  or  property  of  or  in  right  ot  his  wife,  shall,  on  his  becom- 
ing bankrupt  before  the  property  ot  money  has  been  actually  transferred  or 
paid  pursuant  to  the  contract  or  covenant,  be  void  agairtst  the  trustee  in 
the  bankruptcy. 

(3)  "  Settlement "  shall  for  the  purposes  of  this  section  include  any 
conveyance  or  transfer  of  property. 

Anriiluiw         4S.----<1)  Every  convejanoe  or  transfer  ot  property,  or  cba^te  tbereon 
"'  pn*  made,  every  payment  made,  every  obligation  incuired,  and  'every  Jndicia] 

urtoucwlui.  proceeding  taken  or  suffered  by  any  person  unable  to  pa;  his  debts  as  they 
become  due  from  bis  own  money  in  favour  of  any  craditor,  or  any  penon 
Id  trust  for  any  creditor,  with  a,  view  of  giving  such  creditor  a  [B^ferenoe 
over  the  other  oreditors  shall,  if  the  person  maMng,  taking,  paying,  or 
Buffering  the  same  is  adjudged  bankrupt  on  a  bankruptcy  petition  pie- 
sented  within  three  months  after  the  date  of  making,  taking,  paying,  or 
suffering  the  same,  be  deemed  fraudulent  and  void  as  against  tlie  trnrtee 
in  the  bankruptcy. 

(S)  This  section  shall  not  affect  the  rights  ot  any  person  ■"»*-<  "g  title 
in  good  ^tb  and  for  valuable  consideration  through  or  nnder  a  creditcr 
ot  the  bankrupt. 
Pmtaotianar  49. — Subject  to  the  foregoing  provisions  of  this  Act  witbreapectta  tbe 
J^^^Je  effect  of  bankmptcy  on  an  execution  or  attachment,  and  with  respect  to 
JjJJI^'™"  the  avoidance  of  certain  settlements  and  preferenoea,  DOtblog  in  this  Act 
unties.  shall  invalidate,  in  ttie  case  of  a  bankruptcy — 

(a)  Any  payment  by  tbe  bankrupt  to  any  of  bis  oteditore, 

(t)  Any  payment  or  delivery  to  the  bankrupt, 

(e>  Any  conveyance  or  assignment  by  tlie  bankrapt  for  valuaUe 

condderatjon, 
<({)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrapt  for 
valuable  oonsideratlon. 
Provided    that   l>oth    the    following   conditions   are    complied  witK 
namely — 
(1)  The  payment,  delivery,  conveyance,  •ssignmaitjooutiMit,  dealiii^ 
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or  tnumction,  M  the  ca«e  mavbe,  takes  place  before  the  dateuf  the  4<i4i4'Virr. 
receiving  order ;  and  '-  ■'-- 

(2)  The  person  (other  than  the  debtor)  to,  by,  or  with  whom  the  pay- 
ment, delivery,  coDveyanoe.  alignment,  contract,  dealingi  oi'  trans- 
action was  mode,  executed,  or  entered  iato,  has  not  at  the  time  of 
the  payment,  delivery,  convejanoe,  assignment,  contract,  dealing,  or 
tranaacUoQ,  noljce  of  any  available  act  of  bankruptcy  commitl^ 
by  the  bonknipt  before  that  time. 

Sealitatiim  i^  Property. 
60. — (I)  The  tmstee  shall,  as  soon  as  may  be,  take  possession  of  the  fommiuii  hI 
deeds,  books,  and  documents  of  the  banknipt,  and  all  other  parts  of  his  pniHrt^  by 
pcoperty  capable  of  mawutl  delivery.  imttBc. 

(2)  The  trustee  shall,  in  relation  to  and  for  the  pnrpose  of  acquiring 
or  retaining  possession  of  the  property  of  the  banknipt,  be  in  the  same 
position  an  if  be  were  a  receiver  of  the  property  appointed  by  the  High 
Cotirt,  and  the  Coort  may  on  his  application,  enforce  snch  acquisition  or 
retention  .accordingly. 

(3)  Where  any  part  of  the  property  of  the  bankrupt  coodeta  of  stock, 
shares  Id  ship*,  shares,  or  any  other  property  tnnsfer&ble  in  the  books 
of  any  company,  office,  or  penon.  the  trustee  may  exercise  the  right  to 
traOHfer  the  property  to  the  same  extent  as  the  bankrupt  might  have 
exercised  it  it  he  had  not  become  bankmpt, 

(4)  Where  any  part  of  the  property  of  the  bankrupt  is  of  copyhold  or 
otutomary  tenors,  or  is  any  Uke  property  passing  by  surrender  and  ad- 
mittance or  in  any  similar  manner,  the  trustee  Bhall  not  be  compellable 
to  be  admitted  to  the  property,  bat  may  deal  with  it  in  the  same  manner 
as  if  It  had  been  capable  of  being  and  had  been  duly  surrendered  or 
otherwise  conveyed  to  snch  uses  as  the  trustee  may  appoint ;  and  any 
appointee  of  the  trustee  thall  be  admitted  to  or  otherwise  invested  with 
the  property  aooordingly. 

(5)  Where  any  port  of  the  jwoperty  of  the  bankrupt  coDtista  of  thii^ 
in  action,  such  things  shall  be  deemed  to  have  been  duly  asslgiied  to  the 


(6)  Any  treasurer  or  other  officer,  or  any  banker,  attorney,  or  agent  of 
a  bankrupt,  shall  p«y  and  deliver  to  the  trustee  all  money  and  securities 
Id  his  possession  or  power,  as  such  officer,  banker,  attorney,  or  agent, 
which  be  is  not  by  law  entitled  to  retain  as  agi^nst  the  bankrupt  or  the 
trustee.  If  he  does  not  he  shall  be  guilty  of  a  contempt  of  Court, 
and  may  be  punished  aooordingly  on  the  application  of  the  trustee. 

61. — Any  person  acting  under  warrant  of  the  Court  may  seiie  any  Heuiireur 
part  of  the  properly  of  a  bankrupt  in  the  custody  or  possession  of  the  jaoiwrt.t  i>r 
bankrupt,  or  of  any  other  person,  and  with  a  view  to  such  seiiure  may  ""■"'P'- 
break  open  any  boose,  building,  or  room  of  the  bankrupt  where  the 
bankrupt  Is  supposed  to  be,  or  any  buUding  or  leoeptacle  of  the  bankrupt 
iriiere  any  of  his  property  is  supposed  to  be ;  and  where  the  Court  is 
satiafled  that  there  is  reason  to  believe  that  property  of  the  bankrupt  is 
concealed  in  a  house  or  place  not  lielonging  to  him,  the  Court  may.  if  it 
thinirs  fit,  grant  a  search  warrant  to  any  cooatable  or  officer  of  the  Court, 
who  may  execute  it  aocordlog  to  its  teuoiu'. 

e2.—(l)  Where  a  bankrupt  is  a  beneficed  clergyman,  the  tntatee  may  Bequstn- 
apply  for  a  sequestration   of  the   profits  of    the   benefice,  and   the  *'^.°',"', 
oertifleate  of  the  appointment  of  the  trustee  nhall  be  miSdent  authority  £^|J]^J*^ 
for  the  granting  of  sequestration  without  any  writ  or  other  proceeding, 
and  the  same  shall  accordingly  be  issued  as  on  a  writ  of  levari  foclns 
toonded  on  a  jodgment  agaioat  the  bankrupt,  and  shall  have  priority 
over  any  other  sequestration  issued  after  the  commencement  of  the  bank- 
ruptcy in   respect   of  a  debt   provable  in  the   banknipt^:!',  except   a 
sequestration  issued  before  the  date  of  the  receiving  order  by  or  on  behalf 
of  a  penoa  who  at  the  time  of  the  issue  thereof  bad  not  notice  of  an  act 
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WA4T  ViL-T.  of  bankraptcj  conuniUed  bf  the  bankrupt,  and  available  for  grDondiDgs 
<^-  **-       receiving  order  sgolnat  liim. 

(2)  TliD  biBbopof  the  dlocKse  in  which  the  benefice  is  xitiiate  nuf,  if 

hi:  thioks  fit,  appoint  to  the  Itanbrnpt  BDoh  or  tbe  like  Rtipeml  as  ba 

miglit  by  law  have  appointed  to  a  cnrate  dnly  licensed  t 

benefice  in  caw  tbe  bankrapt  had  been  aon-remdent,  and  tliei 

shall  paj  the  Hun  so  appointed  out  of  the  proGla  of  tbe  benefice  U 

bankrupt,  by  qaurterly  instalments  while  he  peifonnH  the  duties  of  the 

benefice. 

(3)  Tbe  sequestralor  shall  alsio  pay  out  of  the  profits  of  the  benefice 

the  salary  payable  to  any  duly  licensed  ounUe  of  the  church  of  the 

benefice  in  respect  of  dnCios  performed  by  him  as  such  duriog  four 

montliH   before   the   date   iif   the  TECeiring  order   not  exceeding  fifty 

pounds. 

«*  as  Vict,      (i)   Nothing   in   this  section   shall   piejadioe   the  operation  of  tbe 

0. 43.  Kcclosittstical  IHhtpidaLions  Act,  1871,  or  tlio  Hequostratiou  Act,  1871,  or 

**  ^^  *"*"  ""y  mortgage  or  charge  duly  created  under  any  Act  of  i'srliament  before 

''  the  comniHncemont  of  the  bankruptcy  on  the  profits  of  the  benefice. 

Apjinipria-        53.— (!)  Where  a  buukrupt  is  au  officer  of  tbe  army  or  navy,  oi  an 

t™>  ™^l"''"    officer  or  clerk  or  otherwise  employed  or  engaged  in  the  civil  service  trf 

JjJ^^jJjE'J,   the  Crown,  the  trustee  shall  receive  tor  distribution  amongst  the  cndi- 

GTuSlen.       toiB  so  much  of   tlie  bankrupt's  pay  or  salary  as  the  Court,  on  tbe 

application  <>f  the  trosteo,  with  the  consent  of  the  chief  officer  of  tbe 

department  under  which  the  pay  or  salary  isonjoyed,  may  direct.     Before 

mekitig  any  order  under  this  sub-Bection  tbe  Court  ahaH  commanicBte 

with  the  chief  officer  of  the  department  as  to  the  amount,  time,  and 

manner  of  the  payment  to  the  tmsteo,  and  shall  obtain  tbe  written  ooa- 

sent  of  the  chief  oBicer  to  the  terms  of  snch  payment. 

{'2)  Where  a  bankrupt  is  in  the  receipt  of  aBsiary  or  income  other  tblD 
as  aforesaid,  or  is  entitled  to  any  half-pay,  or  pension,  or  to  an; 
compensation  granted  by  tbe  Treasury,  the  Court,  on  the  application  <^ 
tbe  tmstee.  shall  from  time  to  time  make  such  order  as  it  Chinks  joM 
for  the  payment  of  the  salary,  income,  half-pay,  pension,  or  compensation, 
or  of  any  part  thereof,  to  tbe  trustee  to  be  applied  by  him  in  sochmanoer 
as  the  Coort  nuiy  direct. 

(3)  Nothing  in  this  section  shall  take  away  or  abridge  any  power  al 

the  chief  officer  of  any  public  department  to  diBmiss  a  faankrnpt,  or  to 

declare  the  pension,  balt-pe,;,  or  compensation  of  asy  bankrupt  to  be 

forfeited. 

VisiitiDg  uid       61.— (1)  Until  a  trustee  is  appointed  the  official  reoeiver  shall  be  (ba 

tnnafiir  o[     trustee  for  the  pnrposes  of  this  Act,  and  iinmediat«ly  on  a  debtor  being 

V'V^-      adjudged  bankrupt,  the  property  of  the  bankrupt  ehaU  vwt  in  tbe 

tmstee. 

(2)  On  the  a^^intment  of  a  trustee  the  property  shall  forthwith  pan 
to  and  vest  in  the  trustee  appointed. 

(3)  Tbe  property  of  tbe  bankrupt  shall  pass  from  tmstee  to  trxMee, 
including  under  that  term  the  official  receiver  when  he  fills  the  office  of 
trustee,  and  shallvestinthetrostAe.fortbe  time  being  during  his  ooDtinD- 
ance  in  office,  without  any  conveyance,  assignment,  or  tracer  whatever. 

(4)  The  certificate  of  appointment  of  a  trustee  shall,  for  all  pncpctec 
of  any  law  in  force  in  any  part  of  the  Bntisb  dominions  ivqairing 
registrstiun,  enrolment,  or  recording  of  conveyances  or  assignments  <j 
property,  be  deemed  to  be  a  conveyance  or  assignment  of  property,  and 
may  be  registered,  enrolled,  and  recorded  accordingly. 

Dincl^nisr         65. — (1 )  WheiB  any  part  of  the  property  of  the  bankrupt  consists  of 

otaiHroui     land  of  any  tcnuie  burdened  vrith  onerous  covenants,  of  shares  or  stock 

liniperty.       j^  companies,  of  unprofitable  contracts,  or  of  any  other  property  that  is 

unsaleable,  or  not  readily  saleable,  by  reason  of  its  binding  the  poaaesaar 

thereof  to  the  performance  of  any  onerous  act,  or  W  the  payment  of  any 

BUD  of  mone;,  tbe  trustee,  notwithnUnding  that  he  has  andeavoaiBd  to 
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sell  or  has  lakan  poaaeiaioii  of  tba  property,  or  exercised  any  aol  of  MAt7ViLi 
ownerahip  in  relation  thareto,  but  subject  to  the  provisions  at  this  mcUod,       ' ' 

may,  by  writing  digued  by  him,  at  any  time  within  ihreo  months  after  "" 

the  first  appointment  ol  a  tnutee,  disclaim  the  property. 

Provided  that  where  any  snch  property  shall  not  have  come  to  the 

knowledge  of  tbe  trutee  idthin  one  month  after  anoh  appointmeDt,  he 

may  disclaim  soch  property  at  any  time  within  tvro  months  after  he  tirst 

bec&ma  awaie  thereof. 

(2)  The  diKlaimar  shall  operate  to  detennine,  as  from  the  date  of  dis- 
claimer, the  rights,  inlereste,  and  liabilitiea  of  the  bankrupt  and  his 
propertyinorinraspectof  the  property  diaclaimed,  and  shall  also  disctutrpo 
the  tnastee  from  all  personal  liability  in  lespeot  of  the  property  dis- 
claimed as  ftom  the  date  when  the  property  vested  in  him,  but  shall  a<  ' 

cepti  so  far  as  is  neoessa      *     '  ■  ..     > 

d  hia  property  and  tbe  li 
e  of  any  other  peiMn. 

(3)  A  tmstee  ehall  not  be  entitled  to  disclaim  a  lease  without  the 
leave  of  tbe  Court,  azoept  in  any  caaes  which  may  be  prescribed  by 
general  mleB,  and  the  Conrt  may,  before  or  on  granting  such  leave, 
require  snch  notices  to  be  given  to  persons  interested,  and  impose  snch 
terms  as  a  condition  of  granting  leave,  and  make  such  ordere  with 
respect  to  Sxtnies,  tenant's  improvements,  and  other  matters  arising  out 
of  the  tenancy  as  the  Court  thinks  just. 

(i)  The  trustee  shall  not  be  entitled  to  disclaim  any  property  in  pDreu- 
auce  ot  this  section  in  any  case  where  an  application  in  writing  baa 
been  made  to  the  trustee  by  any  person  interested  in  the  property  rp- 
quiring  him  to  decide  whether  be  will  disclaim  or  not,  and  the  tmstee 
has  for  a  period  of  twenty-eight  days  after  the  receipt  of  the  application, 
or  sach  extended  period  as  may  be  allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he  disclaims  Ihe  property  or  not;  and, 
/  in  tbe  case  of  a  contract.  If  the  trustee,  after  sucb  application  as  afore- 
said, does  not  within  tbo  said  period  or  extended  period  disclaim  the 
contract,  he  shall  be  deemed  to  have  adopted  it. 

(5)  The  Court  may,  on  tbe  application  of  any  person  who  is,  as  against 
the  trustee,  entitled  to  tha  benefit  or  subject  to  the  burden  of  a  contract 
made  with  the  ttaobrapt,  make  an  order  rescinding  the  oontiact  on  suob 
terms  as  to  payment  by  or  to  eitber  party  of  dainages  for  the  Don-per- 
lorroance  of  tbe  oontiact,  or  otherwise,  as  to  the  Court  may  seem  equita- 
ble, and  any  damages  payable  nndec  the  order  to  any  such  person  may 
be  proved  by  him  as  a  debt  nnder  the  bankruptcy. 

(6)  The  Court  may.  on  application  by  any  parson  eitber  claimjng  any 
interest  in  any  discMmed  property,  or  under  any  liability  not  discharged 
by  this  Act  in  respect  of  any  disclaimed  property,  and  on  bearing  such 
persons  as  it  thinks  fit,  make  an  order  for  the  vesting  of  the  property  in  or 
flelivery  thereof  to  any  person  entitled  thereto,  or  to  whom  it  may  eeem 
jnsl  that  tbe  same  shonlil  be  delivered  by  way  of  compensation  for  snch 
liability  as  aforesaid,  or  a  tnistee  for  him,  and  on  such  terms  as  tbe 
Conri,  thinks  just ;  and  on  any  such  vesting  order  being  made,  tbe  pro- 
perty comprised  therein  shall  vest  accoidingly  in  the  person  therein 
uMoed  in  that  behalf  without  any  conveyance  or  assignment  for  the 
purpose. 

I^vlded  always,  that  where  the  property  disclaimed  is  of  a  leasehold 
nature,  the  Court  shall  not  make  a  vesting  order  in  favour  of  any  peiHon 
claiming  under  the  bankrupt,  whether  as  uitder-lessae  or  as  mortgagee  by 
demise  except  upon  tbe  terms  of  making  sncb  person  subject  to  the  same 
liabilities  uid  obligations  as  tbe  bankxapt  was  subject  to  under  the 
lease  in  reepeot  of  the  property  at  tha  data  when  the  bankruptcy  peti- 
tion was  filed,  and  any  mortgagee  or  under-lessee  declining  to  accept  a 
vesting  order  upon  such  terms  shoU  be  excluded  from  all  interest  in  and 
•ecority  upon  tu  proper^,  and  if  Ibare  iball  be  «i>  penon  claiming 
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k4T  Vict,  under  the  bankrupt  who  in  willing  to  accept  an  ortlei  upon  sncb  wnra, 
'^"-  the  Court  shall  liave  power  to  veat  the  bankrupt's  estate  and  intereat 
in  the  property  in  aay  person  liable  either  pemonall;  or  in  a  represenls- 
live  character,  and  either  alone  or  jointlj  with  the  bankrupt  to  perfom 
the  leasee's  covenants  in  each  lease,  freed  and  diw;h»:^ed  &om  li] 
estates,  Incumbrances,  and  interests  created  therein  by  the  bankmpt. 

(T)  Any  peison  injored  by  the  operation  of  a  disclaimer  under  thii 

section  Rhall  be  deemed  to  be  a  creditor  of  the  bcuiknipt  to  tbe  extent 

of  tbe  injury,  and  may  accordingly  prove  the  same  as  a  debt  iumIbt  tbe 

bankruptcy. 

rnr.  of  56. — Subject  to  the  provisions  of  this  Act,  the  trustee  may  do  all  or 

>ti«  tu      Boy  at  the  following  things  : 

j^y*  0)  ^^  all  or  any  part  of  the  property  of  the  bankrupt  (including  tbe 

goodwill  of  tlie  business,  if  any,  and  the  book  debu  doe  or  grawtDg 
due  to  the  bankrupt),  by  public  auction  or  private  contract,  with 
power  to  transfer  tbe  vrhole  thereof  to  any  penion  or  oompany.  or  to 
sell  the  same  in  parcels  : 

(2)  Give  reoeipte  tor  any  money  received  by  bim,  which  receipU  eball 
effectually  discharge  the  person  paying  the  mobey  from  all  respon- 
sibility in  respect  of  the  application  tiiereof : 

(3)  Prove,  rank,  claim,  and  draw  a  dividend  in  respect  of  any  debt 
dne  to  the  bankrupt : 

(4)  Exercise  any  powers  the  capacity  to  exerdee  which  is  vested  in 
the  trustee  under  this  Act,  and  execute  any  powers  of  attoncT, 
deeds,  and  other  Instruments  for  the  purpose  of  carryii^  into  effect 
the  provisions  of  this  Act : 

(G)  Deai  with  any  property  to  which  the  bankrupt  is  beneflciallT  en- 
titled as  tenant  iji  bill  in  the  same  manner  as  the  bankrupt  might 
have  dealt  with  it ;  and  sections  fifty-six  to  seventy-three  (t>oth  in- 
clusive) of  the  Act  of  the  sessioo  of  the  third  and  fourth  years  of  U» 
reign  of  Sing  William  the  Fourth  (chapter  seventy-four),  "  for  the 
abolition  of  fines  and  recoveries,  and  for  the  anbatitution  of  mofe 
rimple  modes  of  Hssarance,"  ahall  extend  and  apply  to  proceedinKs 
under  this  Act,  as  if  those  sections  were  here  re-enacted  and  made 
applicable  in  terms  to  those  proceedings. 

ran  ST.^The  trustee  may,  with  the  penolHsion  of  the  committee  of  in- 

roiMibla    spection,  do  all  or  any  of  the  following  things : 

tnuMs         ^^■^  Carry  on  the  business  of  the  bankrupt,  so  far  as  may  be  iiiiiiiiiiiiij 

■hinaf  ^'^  ^^^  beneficial  winding  ap  of  tbe  same: 

muitua        (2)  Bring,  institute,  or  defend  any  action  or  other  legal  proceeding 

"-.  relating  to  the  property  of  the  bankrupt : 

"*""■  (3)  Employ  a  solicitor  or  other  agent  to  take  any  proceedings  wr  do 

any  business  which  may  be  sanctioned  by  the  committee  of  inspec- 

(4)  Accept  as  the  consideration  for  the  sale  of  any  property  of  the 
bankrupt  a  sum  of  money  payable  at  a  fatnrc  time  eubject  to  mdi 
stipulations  as  to  security  and  otherwise  as  the  committee  think  fit : 

(5)  Mortgage  or  ple^^  any  part  of  the  property  of  the  bankrupt  for 
the  purpose  of  raising  money  for  the  payment  of  hia  debts : 

(6)  Refer  any  dispute  to  arbitration,  compromise  all  debts,  claima,  and 
liabilities,  whether  present  or  future,  certain  or  contingent,  liqui- 
dated  or  unliquidated,  subnstingorsupposedto  nobsist  betvFeen  the 
bankrupt  and  any  person  who  may  have  incuned  any  liatrillty  to  the 
bankrupt,  on  the  receipt  of  such  butub,  payable  at  such  times,  am) 
generally  on  such  terms  as  may  be  agreed  on ; 

(7)  Make  snch  compromise  or  other  arrangement  as  may  be  thooglit 
expedient  with  creditors,  or  persons  chiming  to  he  creditor,  in 
respect  of  any  debta  provable  under  the  bankruptcy ; 

(8)  Make  mch  compromise  or  other  arrangement  as  may  be  thought 
azpedient  with  respect  to  any  claim  aiieii^  out  of  or  inoideiital  to 
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the  property  of  the  bsnkrnpt,  made  or  capable  of  being  Toade  onW><T^>oT' 
the  tniet«o  by  anj  person  or  by  the  trustee  on  any  penmn  ;  °-  *'■ 

(9)  Divide  in  its  eziBting  form  amongst  the  credltoiB.  according  to  ite 
estimated  value,  an;  property  which  from  ita  peculiar  nature  or 
other  special  clrcuinftanceB  cannot  be  readily  or  advaotageooflly 

sold. 

The  permiwioti  given  for  the  purposes  of  this  section  shall  not  be  a 
general  permission  to  do  all  or  any  at  the  above-mentioned  things,  bnt 
shall  only  be  a  permisaioo  to  do  the  particular  thing  or  things  for 
which  permission  is  sooght  in  the  spedfled  case  or  cases. 

Diitrilmtum  of  Properly. 
SS.  —  (1 )  Subject  to  the  retention  of  such  sums  as  may  be  necessary  Dtoiu«tian 
for  the  coats  of  administration,  or  otherwise,  the  trustee  shall,  with  all  aoddMilba- 
convenient  speed,  declare  and  distributedividendB  amongst  the  creditors  SjJ^j. 
who  have  proved  their  debts.  ^^ 

(2)  The  flist  dividend,  if  any,  shall  be  declared  and  distributed  within 
fonr  months  after  the  conclusion  of  the  first  meeting  of  creditors,  Qnleu 
the  trustee  satisfies  the  committee  of  inspection  that  there  is  sufficient 
reason  for  postponing  the  declaration  to  a  later  date. 

(3)  Snbseqaent  dividends  shall,  in  the  absence  ol  sufBcient  reason  to 
the  contrary,  be  declared  and  distributed  at  intervals  of  not  more  than 
six  months. 

(4)  Before  declarii^  a  dividend  the  trustee  shall  cause  notice  of  bis 
intention  to  do  so  to  be  gaietted  in  the  prescribed  manner,  and  shall  also 
send  reasonable  notice  thereof  to  each  credit«r  mentioned  In  the  bank- 
rupt's statement  who  bae  not  proved  his  debt. 

(G)  When  the  trustee  has  declared  a  dividend  he  shall  send  to  each 
creditor  who  has  proved  a  notice  showing  the  amount  <k  the  dividend 
and  when  and  how  it  is  payable,  and  a  statement  in  the  prescribed  form 
SB  to  the  particulars  of  the  estate. 

59.— (I)  Where  one  partner  of  a  firm  is  adjudged  bankrupt,  a  creditor  joint  uhI 
to  whom  the  bankrupt  is  indebted  jointly  with  the  other  partnera  of  the  Hparau 
Brm,  or  any  of  them,  shall  not  receive  any  dividend  out  of  the  separate  alrideodi. 
property  of  the  bankrupt  nntilall  the  separate  creditors  have  received  the 
fnli  amount  of  their  respective  debts. 

(2)  Where  joint  and  separate  properties  are  being  administered, 
dividends  of  the  joint  and  separate  properties  shall,  subject  to  an;  order 
to  the  contrary  that  may  be  made  by  the  Conrt  on  the  application  of  any 

Serson  interested,  be  declared  togethet ;  and  the  crpensea  of  and  ind- 
ent te  such  dividends  shall  be  f^ly  apportioned  by  the  trustee  between 
the  joint  and  separate  properties,  regard  being  had  to  the  work  done  lor 
and  the  benefit  received  by  each  property. 

60.— In  the  calculation  and  distribution  of  a  dividend  the  trustee  shall  ProrUlaa 
make  provision  for  debts  provable  in  bankruptcy  appearing  from  the  ^JS"*"'?* 
bankrupt'sstatements,  or  otherwise,  to  bo  duo  lo  persons  resident  In  places  dSrtKioe  rtel 
so  distent  from  the  place  where  the  tmstee  is  acting  that  in  the  ordinary  ' 

conrse  of  cnmmunicatlon  they  have  not  had  snfncient  time  to  tender  their 

Ciffl,  or  to  establish  them  if  disputed,  and  also  for  debts  provable  in 
kniptcy,  the  subject  of  claims  not  yet  determined.  He  shall  also 
make  provision  for  any  disputed  proofs  or  claims,  and  for  the  expenses 
necessary  for  the  administration  of  the  estate  or  otherwise,  and,  snbject 
to  the  foregoing  provisions,  be  shall  diatribate  as  dividend  all  money  in 

61, — Any  creditor  who  has  not  proved  his  debt  before  the  declaration  Rifhtii/ 
of  any  dividend  or  dividends  shall  be  entitled  to  be  paid  out  of  any  nwUtorwlw 
money  for  the  time  being  in  the  hands  of  the  trustee  any  dividend  or  diri-  ^J^ii^w 
dends  he  n:;ay  have  failed  to  receive  before  that  money  Is  applied  to  the  f«rim  d«- 
pajment  of  any  futnre  dividend  or  dividends,  bnt  he  shall  not  be  entitled  '^■riHmof 
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W  k  47  Vicr.  to  distnrb  the  diBthbation  of  any  dividend  declared  bef ors  hia  debt  vu 

"•^  proveii  by  reasoo  that  ha  has  not  paitiaipat«d  thereio. 

f^^^  62.  —When  the  trastee  baa  realised  aU  the  property  of  the  baukrvpl. 

dividend.       or  'x>  mucb  tbeieof  as  can.  !□  the  joint  opinion  of  himaelf  aikd  of  tlH 

committee  of  inspection,  be   realued   without   oeedleaslf  prouacting 

the  trusteeship,  he  shall  declare  a  Goal  dividend,  but  tiefore  sododi^tH 

shBil]  give  notice  in  manner  preacribed   Ifl  the  persons  wbose   cl^ne 

to  t>e  creditors  have  been  notified  to  him,  but  not  established  te  hia 

satisfaction,  that  if  they  do  not  establish  their  claima  t«  the  satisbctiaa 

of  the  Court  within  a  time  limited  by  the  notice,  he  will  proceed  to  taalu 

a  Goal  dividend,  without  regard  to  their  claims.    After  the  ezpiistion</ 

the  time  so  limited,  or,  if  the  Court  on  appllcaljon  by  any  sach  obUDUnt 

grant  him  fnrther  time  for  establishing  Bis  claim,  then  oa  the  ex|dntioa 

of  such  foither  time,  the  property  ot  the  bankrapt  ^aU  be  divided 

among  the  crediton  who  have  proved  their  debts,  without  regard  to  tic 

claims  of  any  other  persons, 

NoiKtion         fl3. — No  action  for  a  dividend  shall  lie  agaiost  the  tniBtee,  but  if  tbe 

fordiTideiid.  imgtee  refuses  to  pay  any  dividend  the  Court  may,  if  it  tbinki  fit,  order 

him  to  pay  it.  and  also  to  pay  out  of  his  own  money  intaieet  tbetecHi  f«r 

the  time  that  it  is  withheld,  and  Che  costs  of  the  application. 

Powor  to  64.— (1)  The  tmstee,  with  the  permiBsion  of  the  oommittoe  of  in^peo- 

bankrupt  to  t>*>''-  '"^J  appoint  the  bankrupt  himself  to  superintend  the  managesient 

miuiage         of  the  property  of  the  bankrupt  or  of  any  part  thereof,  or  to  orry  oo  the 

propertj.       trade  (it  auy)  of  the  bankrnpt  for  the  benefit  of  his  creditoiB,  and  inaar 

other  respect  to  aid  in  administering  the  property  in  such  n»i>nTu»r  ud 

on  snoh  terms  as  the  tmstee  may  direct. 

fornStai^  committee  of  inspection,  mate  snch  allnwanoe  as  be  may  think  jn*  te 
nanosor  the  bankrapt  out  uf  his  property  for  the  support  of  the  bankrnpt  and  his 
•"^ioe.         family,  or  in  consideration  cf  his  services  if  he  Is  engaged  in  windii^  ap 

his  estate,  bnt  auy  such  allowance  may  be  reduced  by  the  Court. 
£!*k'"'.(„      65.— The  baidcrnpt  shall  be  entitled  to  any  surplus  rranaining  aflet 
ll^^^        payment  In  full  of  his  creditors,  with  Intereat,  as  by  this  Act  provided, 

and  of  the  coste,  chai^;es,  and  expenses  of  the  proceedings  under  ibt 

bankmptoy  petition. 


PABT  IV. 
Official  Rbceivebs  and  Staff  of  Board  of  Tradk. 
66.— <1)  The  Board  of  Trade  may,  at  any  time  after  the  paosing  of  this 
Aot.  and  from  time  to  time,  appoint  each  persons  as  they  think  fit  tote 
official  receivers  of  debtors'  estates,  and  may  remove  any  peratm  so 
appointed  from  such  office.  The  offioial  reoeivers  of  debtors'  estate! 
shall  act  under  the  general  authority  and  directions  of  the  Boaid  <d 
Trade,  but  shall  also  be  officers  of  the  Courts  to  which  tbey  are  teqieo- 
tively  attached. 

(2)  The  number  of  official  reoeivers  bo  to  be  f4)poiated,  and  tbe  di*- 
tricta  to  be  assigned  to  them,  shall  be  fixed  by  the  Board  of  Trade,  witk 
the  concurrence  of  the  Treafiury.  One  person  only  shaU  be  appiknted 
for  each  district  unless  the  Board  of  Trade,  with  the  concnnranoe  of  the 
Treasury,  shall  otherwise  direct ;  bnt  the  same  person  may,  with  ths 
like  ooncnrtence,  be  appointed  to  act  for  more  than  one  district. 

(3)  Where  more  than  one  official  receiver  is  attached  to  the  Court, 
such  one  of  them  as  is  for  the  time  being  appointed  by  the  Court  Cor 
any  particular  estate  shall  be  the  official  reoelver  for  the  ptupoeee  of  that 
estate.  The  Court  shall  distribute  the  receiveishipe  of  the  partionlar 
estates  amo^  the  offioial  receivers  in  the  prescribed  maimar. 

67. — (I)  The  Board  of  Trade  may  from  time  to  time,  by  order  diieet 
that  any  of  lt«  officers  mentioned  in  the  order  shall  ba  wpaUa  of  dii- 


iDi.  Google 


THB  BAMKRUPTOY  ACT,   1883.  1516 

oharging  tha  daties    of  tny  offldal  receiver  daring   an;    temporai7  t«*47V]cr. 
vacancy  in  the  offioe  or  daring  the  temporary  sbtience  of  any  official       "•  *'• 
receiver  through  iUoeBB  or  othurwise. 

(2)  The  Board  of  Trade  may,  on  ttie  application  of  an  official  receiver, 
at  aaj  time  by  order  nominate  some  fit  person  to  be  his  deputy,  and  to 
act  for  him  for  such  time  Dot  excoeding  two  months  as  the  o^er  may 
fix,  and  nnder  ancb  conditions  as  to  remuneratioD  and  otherwise  as  may 
be  prescribed, 

68.— (1)  The  daties  of  the  official  receiver  shall  have  relation  both  to  sotiu  of 
the  oonduct  of  the  debtor  and  t<i  the  admioiatration  of  his  estate.  ^^ 

(2)  An  official  receiver  may,  for  the  purpose  of  affidavits  verifying 
proofs,  petitions,  or  other  proceedings  under  this  Act,  administer  oathM. 

(3)  iJl  expressloQS  referring  to  the  trustee  under  a  banknipti^y  shall, 
unless  the  couteit  otherwise  requires,  or  the  Act  otherwise  provides,  in- 
clude the  official  receiver  when  acting  as  trustee. 

(4)  The  trustee  shall  supply  the  official  receiver  with  such  infonnation, 
and  give  him  such  access  to,  and  facilities  tor  inspecting  the  banknipt's 

this  A 

69,— As   regards  the    debtor.  It   shall   be  the  duty  of  the   official  DuiJ»ur 
receiver—  olBdiJte- 

(1)  To  investigate  the  conduct  of  the  debtor  and  to  report  to  the  ~a'!^JtlH> 
Court,  stating  wnether  there  U  reason  to  believe  that  the  debtor  has  .iSiu.r's 
committed  any  act  which  constitutes  a  misdemeanour  under  the  Debtors  oondnct. 
Act,  IS69,  or  any  amendment  thereof,  or  under  this  Act,  or  which  would 

justify  the  Court  in  refoaing,  suspending,  or  qualifying  an  order  for  his 
discharge. 

(2)  To  make  such  other  reports  concerning  the  conduct  of  the  debtor 
as  the  Board  of  Trade  may  direct. 

(3)  To  lake  such  part  as  may  be  directed  by  the  Board  of  Trade  in  the 
public  examination  of  the  debtor. 

(*)  To  take  such  part,  and  give  such  assistauoe,  in  relation  U>  the 
prosecution  of  an;  fiaudulent  debtor  as  the  Board  of  Trade  may  direct. 

TO. — (1)  As  re^rds  the  estate  of  a  debtor  it  shall  be  the  dntj  of  the  Dati«  of 
official  receiver—  oiBoW  w 

(a)  Pending  the  appointment  of  a  tnutee,  to  act  as  interim  receiver  of  ^^^^, 
the  debtor's  estate,  and,  whera  a  special  manager  is  not  appointed,  aute. 
as  manager  thereof : 
(i)  To  autlioriite  the  special  manager  to  raise  money  or  make  ad- 
vances for  the  purposes  of  the  estate  in  any  case  where,  in  the 
interests  of  the  cre<fitors,  it  appears  necessary  so  to  do : 
(o)  To  summon  and  preside  at  the  first  meeting  of  creditors : 
(d)  To  issue  forms  of  pro^  for  ttse  at  the  meetings  of  creditors : 
(<))  Ito  report  to  the  creditors  as  to  any  proposal  which  the  debtor 
may  have  made  with  respect  to  the  mode  of  liquidating  his  aSaijB : 
{/)  To  advertise  the  receiving  order,  the  date  of  the  creditors'  flrst 
meeting  and  of  the  debtor's  public  examination,  and  such  other 
matters  as  it  may  be  necessary  to  advertise : 
(j)  To  act  as  trusteo  daring  any  vacancy  in  the  office  of  trustee. 
(2)  For  the  purpose  of  his  duties  as  interim  receiver  or  manager  the 
official  ivceiver  shall  have  the  same  powers  as  if  he  were  a  reoeiver  and 
manager  appoiuted  by  the  High  Court,  but  shall,  as  far  as  piaoticable, 
consult   the  wishes  of  the   creditors   with   respect   to    the   manage- 
ment of  the  debtor's  property,  and  may  tor  ttiat  purpose,  if  he  thinks  it 
advisable,  summon  meetings  of  the  persons  claiming  to  be  cre<titors,  and 
shall  not,  uoLess  the  Board  of  Tisde  otherwise  order,  incur  any  expense 
beyond  such  as  is  requisite  for  the  piolection  of  the  debtor's  property  or 
the  disposing  ot  perishable  goods. 
Provided  Uiat  when  the  debtor  cannot  himMli  prepare  a  proper  stato- 
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** **Bi"'''  ■"*"'  °^  affsiTB,  the  officjal  receiver  m»y,  snbject  W  any  presoitaed  ooo- 
"•  ditioDB,  ftDd  at  the  expeiwe  of  the  estate,  emploj  some  person  or  penoB 

to  aaeiat  in  the  preparation  of  the  statemeDt  of  mJEaiia. 

(3)  Bver7  officii  receiver  shsU  account  to  the  Bo»id  of  Tnde  lad 

atj  over  all  moneya  and  deal  with  all  secnritiM  in  such  manner  as  Om 

Boaid  from  time  to  time  direct. 
Powtrfor  Tl.  The  Board  of  Tnide  ma}',  at  anj  time  after  the  psanng  of  thia  Act. 

^^  ^  (Uid  from  time  to  time,  with  the  approval  of  the  TreasnrT,  appoint  racb 
^^j  additional  offloon,  including  official  receivers,  (Jeri%  and  MTvanls  (if 
omnn,         fuiy)  as  maj  be  reqairod  by  the  Board  for  the  execution  of  tbit  Act, 

and  ma;  dismiiia  any  person  so  appointed. 


PAST  V. 

TR  VST  EBB   IN   BANKSITPTCT. 

72. — (1)  Where  the  creditors  appoint  any  person  to  be  tmstee  of  ■ 
debtor'x  e'4tat«.  his  remnneratlon  (if  any)  shall  be  fised  bj  an  ordimij 
resolution  of  the  creditors,  or  it  the  creditors  so  resoWe  by  the  o 
of  inspection,  and  sliall  be  in  the  nature  of  a  oommission  or  pe 
of  which  one  part  shall  be  payable  on  the  amocnt  realiieil,  after  deduct- 
ing any  siuue  paid  to  seemed  creditors  oat  of  the  proceeds  of  tbdr 
securities,  and  the  other  part  on  the  amount  distrlbat^  in  dividend. 

(2)  It  one-fourth  in  number  or  value  of  the  creditors  dissent  from  the 
resolution,  or  the  bonkrapt  satiaSes  the  Board  of  Trade  that  tbc 
remoneratioQ  is  onoeceBsarily  large,  the  Board  of  Trade  shall  Ex  tbe 
amount  of  the  remuneration. 

(3)  The  lesolation  shall  express  what  expenses  the  remuDeTBtim  is  lo 
cover,  and  no  liabUity  shall  attach  t«  the  litinknipt's  estate,  or  to  the 
oreditora,  in  respect  of  any  expenses  which  the  remuneration  is  axprasied 

(4)  Whera  no  remuneration  has  been  voted  to  a  trustee  be  iball  be 
allowed  out  of  the  bankrupt's  estate  such  proper  ceete  and  expenwa  in- 
curred by  him  iu  or  about  the  proceedings  of  the  bankruptey  as  the 
taxing  officer  may  aUow, 

(5)  A  trustee  shall  not,  under  any  circnmatances  whatever,  make  any 
arrangement  for  or  accept  from  the  bankrupt,  or  any  solicitor,  auotioneer, 
or  any  other  penion  that  may  be  employed  abotit  a  b»uikruptiry,  any  gift. 
remuneration,  or  pecuniary  or  other  consideration  or  benefit  whatever 
beyond  the  remnneratton  fixed  by  the  creditors  and  payable  ont  of  the 
estate,  nor  ahftll  he  make  any  arrangement  for  giving  up,  or  give  up^  my 
part  of  his  remuneration,  either  as  receiver,  manager,  or  trnstm  to  tbe 
bankrupt,  or  any  solicitor  or  other  person  that  may  be  employed  about 
a  bankruptcy. 

Ont: 
73. — (1)  Where  a  trustee  or  loansger  receives  lemnuention  for  fai> 
*"  services  as  such  no  payment  shall  he  allowed  in  his  accounts  in  respect  rf 
the  ^rformance  by  any  other  person  of  the  ordinary  duties  which  ait 
required  by  statute  or  rules  to  be  performed  by  himself. 

(2)  Where  the  trustee  is  a  solicitor  he  may  contract  tiiat  tbe  te- 
muneration  for  his  services  as  trustee  shall  include  all   pioEeMioiisI 

(3)  All  bills  and  charges  of  solicitors,  maoagere,  aooonntanti, 
auctioneers,  brokers,  and  other  persons,  not  being  trustees,  shall  be  taxed 
by  tbe  prescribed  officer,  and  no  payments  in  respect  thereof  shall  be 
allowed  in  the  trustee's  accounts  without  proof  of  such  taxation  haviv 

~  ~  ,11  satis^  himself  before  pMsingsadi 


been  nutde.    The  taxing  a 
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arise,  has  been  duly  sanctioned. 

(i)  Everf  sacli  penon  shall,  od  raqaest  by  the  tnistse  (which  request 
the  truBtee  sbaU  make  a  sufficient  timo  before  declaring  a  dividend), 
deliver  hlH  bill  of  cobIb  oi  chaigea  to  the  proper  officer  for  taxation,  and 
if  he  falls  to  do  so  within  seven  dafs  aftec  receipt  of  the  request,  or  such 
hirther  time  aa  the  Conrt,  on  application,  may  grant,  the  tnulee  shall 
declare  and  distribnte  the  dividend  witboat  regard  to  any  claim  by  him, 
and  thereupon  any  such  claim  Hhall  be  forfeited  as  well  against  the 
tinatee  perBOually  as  against  the  estal«. 

Betmyitt,  Paymnti,  Aeeomti,  Audit. 

T4,— (1)  An  scconnt  called  the  Bankruptcy  Betates  Account  shall  be  VtjnmA  at 
kept  by  the  Board  of  Trade  with  the  Bank  of  England,  and  all  moneys  aomiT  into 
received  by  thn  Board  of  Trade  in  respect  of  proceedings  under  this  Act  5|^j^ 
Bhall  be  paid  to  that  aoconnt.  "^ 

(2)  The  account  of  the  Accountant  In  Bankruptcy  at  the  Bank  of 
EngUind  shall  bo  transferred  to  the  Bankruptcy  EEtates  Account, 

(5)  Bvery  trustee  in  bankruptcy  shall,  in  such  manner  and  at  auch 
tiroes  as  the  Board  of  Trade  with  the  concurrence  of  the  Treasury  direct, 
pay  the  money  received  by  him  to  the  Bankruptcy  Estates  Accouut  at 
the  Bank  of  England,  and  the  Board  of  Trade  shall  furnish  him  with  a 
oertificata  of  receipt  of  the  money  so  paid. 

(4)  Provided  that  if  it  appears  to  the  oonunitteo  of  inspection  that  for 
the  purpose  of  carrying  on  the  debtor's  business,  or  of  obtaining  advances, 
or  because  of  the  probable  amount  of  the  cash  balance,  or  if  the  com- 
mittee ahall  satisfy  the  Board  of  Trade  that  f  or  anjr  other  reason  it  is  for 
the  advantage  of  the  creditors  that  the  trustee  should  have  an  account 
with  a  local  bank,  the  Board  of  Trade  shall,  on  the  application  of  the 
oommitlce  of  inspeotion,  authorize  the  trustee  to  make  his  payments  Into 
and  out  of  such  local  bulk  as  the  committee  may  select. 

Such  Bccoant  shall  be  opened  and  kept  by  the  trustee  in  the  name  of 
the  debtor's  estate ;  and  any  interest  receivable  in  respect  of  the  account 
shall  be  part  of  the  assets  of  the  estate. 

The  trustee  shall  make  his  payments  into  and  oat  of  such  local  hank 
in  the  prescribed  manner. 

(6)  Bnbject  to  any  general  rules  relating  to  small  bankruptcies  under 
Part  YII,  of  this  Act,  where  the  debtor  at  the  dateof  the  receiving  order 
has  an  account  at  a  bonk,  such  account  shall  not  be  withdrawn  until  the 
expiration  of  seven  days  from  the  day  appointed  for  the  first  meetingof 
creditors,  unless  the  Board  of  Trade,  for  the  safety  of  the  account,  or 
other  sufficient  cause,  order  the  withdrawal  of  the  account. 

(6)  If  a  trustee  at  any  time  retains  for  more  than  ten  days  a  snm 
exceeding  fifty  pounds,  or  such  other  amount  aa  the  Board  of  Trade  in 
any  particular  case  anthoriie  him  to  retain,  then,  unless  he  explains  the 
retention  to  the  satisbtction  of  the  Board  of  Trade,  be  shall  pay  interest 
on  the  amount  so  retained  in  excess  at  the  rate  of  twenty  pounds  per 
centnm  per  annum,  and  shall  have  no  claim  for  remuneration,  and  may 
be  removed  from  his  office  by  the  Board  of  Trade,  and  shall  be  liable  to 
pay  any  expenses  occasioned  by  reason  of  his  defanlt. 

(7)  All  paymenie  oot  of  money  standing  to  the  credit  of  the  Board  of 
Trade  in  tne  Bankruptcy  Estates  Account  shall  be  made  by  the  Bank  of 
England  in  the  prescribed  manner. 

76.— No  troBtee  in  a  bankruptcy  or  under  any  composition  or  scheme  TnuUa  nut 
of  arraogement  shall  pay  any  snms  received  by  him  as  tmstee  into  his  «»  par  into 
private  banking  account.  pruita 

76.— (I)  Whenever  the  cash  balance  standing  to  the  credit  of  the  ■'*^"'- 
Bankruptcy  Estates  Account  is  In  excess  of  the  amount  which  in  the  '"»"'»'•"' 
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MA4TVICT.  opinion  of  the  Board  o(  Trade  is  lequired  for  the  time  b^ng  touewtt 

"■  demandB  in  respect  of  bankmpts'  eelAtae,  the  Board  of  Trade  sball  notify 

d  lurpltu      ***  eaaxe  t«  the  Tieasnry,  and  shall  pay  over  tbe  same  or  anj  pwt 

(iuhu;  thereof  as  tbe  Treasury  may  Teqnire  to  the  Treaaniy,  to  meh  aocoont » 

the  Treasnrj  may  direct,  and  the  Tiessnry  may  inTest  tbe  said  sans  n 

any  other  part  thereof  in  Ooreniment  eecnrities  to  be  tdaoed  to  tbe  atSt 

of  the  said  account. 

(2)  Whenever  any  p^  of  the  ntoney  bo  InvsMed  ia,  in  tbe  opudoD  t£ 
the  Board  of  Trade,  required  te  answer  any  demands  ^  respect  of  ba±- 
nptti'  estates,  the  Beard  of  Trade  shall  nott^  to  the  Treastn?  the  amoot 
so  repaired,  and  tbe  Treasury  shall  tberenpon  repay  to  tbe  Board  of  Trade 
such  sum  as  may  be  required  to  the  credit  of  the  Bankniptcy  Estate) 
Accnunt,  aod  for  that  purpose  may  direct  the  sale  of  sncb  part  of  tbe 
said  securities  as  may  be  necessary. 

(3)  The  dividends  on  the  inveshnenta  under  this  wctioa  shall  be  paid 
to  such  account  as  the  Treasury  may  direct,  and  regard  shall  be  had  tD 
the  amount  thus  derived  in  fi^iig  the  fees  payable  in  respect  of  bank- 
mptcy  proceedings. 

Certain  rs-         77, — The  TroBHury  may  from  time  to  time  issue  to  the  Board  of  Trad* 
"""'  ""'"      ■      'd  of  the  votes  of  Parliament,  out  of  the  receipts  arising  tna  fee*, 


kppUcil  in  fee  stamps,  and  dividends  on  investments  onderthis  Act,  any  sums  whkli 
luilarupeii-  may  be  necessary  to  meet  the  charges  estimated  by  the  BcMtrd  of  Tnde 
ditnn.  j„  respect  of  salariee  and  erpcnscs  nnder  this  Act. 

Auditor  7g._(i)  Kvery  trastce  ^ball,  at  such  times  as  may  be  pTestaibed,  b«t 

^™^J'        not  less  than  twice  in  each  year  during  his  tenure  of  olBce.  send  to  the 

Board  of  Trade,  or  as  they  direct,  an  acconnt  of  Ids  receipts  and  fuj- 

ments  as  SDOh  truslee. 

(2)  The  acooant  shall  be  in  a  presoribed  form,  shall  be  m^Ar  'a 
dii[dica(«,  and  shall  he  verified  by  a  statntory  declaration  in  tbe  presmibed 

(3)  Tbe  Board  of  Trade  shall  cause  tbe  accounts  so  sent  to  b«  aodited. 
and  for  the  purposes  of  the  audit  tbe  trustee  shall  fnmioh  the  Botd 
with  sDCh  vonohere  and  information  as  the  Board  maj  require,  and  the 
Board  may  at  any  time  require  the  prodaction  of  and  inspect  tmj  boob 
or  accounts  kept  by  the  trustee. 

(4)  When  any  such  account  has  been  audited  one  copy  thereof  shaD 
be  filed  and  kept  by  the  Board,  and  the  other  copy  eb)jl  De  filed  with  tbe 
Court,  and  each  oopy  shall  be  open  to  the  inspection  of  any  creditor,  n 
of  the  bankrapt,  or  o(  any  person  interested. 

Thii  tnime  79. — The  trustee  shall,  whenever  required  by  any  creditor  ao  to  do,  aid 
j^/^"'^  on  payment  by  such  creditor  of  the  prescribed  fee.  fnmish  and  tiaumil 
sndlton.      ^  such  creditor  by  post  a  list  of  tbe  creditors,  showing  in  such  list  tbe 

amount  of  the  debt  due  to  each  of  such  ereditors. 
Book*  to  go. — The  trustee  shall  keep,  iu  manner  prescribed,  proper  books,  in 

^l"^^ '''     which  he  shall  from  time  to  time  cause  to  be  made  entries  en  minntesof 
"^""^         proceedings  at  meetings,  and  of  such  other  matters  as  may  benesoibed. 
and  any  creditor  of  the  banknipt  may,  subject  to  the  control  of  the  (Wt, 
personally  or  by  his  agent  inspeot  any  such  hooka. 
AdddsI  61. — (I)  Every  trustee  in  a  bankmptcy  shall  from  time  to  time,  as  may 

J'J*™?"'*  be  prescribed,  and  not  leas  than  once  in  eveij  year  during  tbe  ono- 
P™**™*^  tinuance  of  the  bankmptcy,  transmit  to  the  Board  of  Trade  a  statateat 
showing  the  proceedings  in  the  bankruptcy  up  to  the  date  of  tbe  state- 
ment,  containing  the  prescribed  particnlars,    and  made   ont  in  tbe 
prescribed  form, 

(2)  The  Board  of  Trade  shall  c 
be  eiamioed.  and  shall  call  the  tmstee  to  account  for  any  m 
n^lect,  or  omission  wblch  may  appear  on  the  said  statements  a  . 
aoooDDle  or  otherwise,  and  may  reqoire  the  trustee  to  make  good  any 
loas  which  the  estate  of  the  bankrupt  may  have  snstaitied  by  tbe 
misfeasance,  neglect,  or  omisrion. 
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Xeleaie  ^  Tniitee, 
82.^1)  WhCD  the  trustee  has  reatleed  all  the  propertj  of  tlie  bank-  - 


,  .  t  go  mach  thereof  as  can,  in  his  opinion,  be  rwilised  without  Btlmm  at 
KxeotUessl;  protrectitig  the  trusteeship,  and  dlBtribD(«d  a  floal  diridenij,  ""■'■^ 
a  any,  or  has  oeased  to  act  b;  reaeoD  of  a  composition  having  been 
approved,  OT  has  resigned,  or  has  been  removed  from  bis  office,  the 
B«aTd  of  Trade  shall,  on  his  application,  catise  a  report  on  his  acooanta 
to  be  prepared,  and.  on  his  complfiiig  with  all  the  reqairements  of  the 
Board,  eball  take  into  oonsideratlou  the  report,  and  any  objectEon 
which  maj  be  urged  bj  any  creditor  or  person  interested  agaioBt  the 
release  of  the  tmsl«e,  acd  shall  either  grant  or  withhold  the  release 
s^Mxirdinglj,  snbject  oevertheless  to  an  appeal  to  the  High  Court. 

(2)  Where  the  release  of  a  tmstee  is  withheld  the  Court  may,  on  the 
application  of  any  creditor  or  person  interested,  make  such  onier  as  it 
tihinks  jost,  chafing  the  trustee  with  the  consequences  of  any  act  or 
defanit  he  may  have  done  or  made  contrary  to  his  duty. 

(3)  An  order  of  the  Board  releasing  tbe  tnistee  b1^  discharge  him 
fiTitD  all  liability  in  respect  ot  any  act  done  or  default  made  by  him  in 
t<he  admintstration  of  the  affairs  of  the  bankrupt,  or  otherwise  in  re- 
lation to  his  conduct  as  trustee,  but  any  such  order  may  be  revoked  on 
proof  that  it  was  obtained  by  fraud  or  by  suppression  or  concealment  of 
fuiy  material  fact. 

(4)  Where  the  trustee  has  not  prerioiisly  resigned  or  been  removed, 
liis  release  shall  operate  as  a  removal  of  him  from  his  office,  and 
therenpon  the  official  receiver  shall  be  the  trustee. 

O,ffioiai /fame. 
83.— The  trustee  may  sue  and  be  sned  by  the  official  name  of  "  the  OflitJBinuns 
tnutee  of  the  property  of  a  bankrupt,"  inserting  °'  trn>t»- 

tbe  name  of  the  bankrupt,  and  by  that  name  may  in  any  part  of  the 
British  dominions  or  elsewhere  bold  property  of  every  description, 
make  cofitract^,  sue  and  be  sued,  enter  into  any  engagements  binding 
OD  himself  and  hie  saccessors  in  office,  and  do  all  other  acts  necessary 
or  expedient  to  be  done  in  the  execution  of  his  office. 

Ajrpirintmfyit  and  RetnoaU. 

8*. — (1)  The  creditors  may,  if  they  think  fit,  appoint  mote  persons  ^™''?  . 
than  one  to  tbe  office  ot  trustee,  and  when  more  persona  than  one  are  H^^S^^ 
appointed  they  shall  declare  whether  any  act  required  or  authorized  lo  tnuUtt. 
be  done  by  the  trustee  is  Co  be  done  by  all  or  any  one  or  more  of  such 
persons,  t>ut  all  such  persons  are  in  this  Act  included  under  the  term 
*■  trustee,"  and  shall  be  joint-tenants  of  the  property  of  the  l>anlEmpti. 

(2)  Tbe  creditors  may  also  appoint  persons  to  act  a?  tmstcee  In 
succession  in  the  event  of  one  or  more  of  tbe  persona  first  named 
decliiung  to  accept  the  office  of  trustee,  or  failing  to  give  security,  or  not 
being  approved  of  by  the  Board  of  Trade. 

S6. — if  a  receiving  order  is  made  against  a  trostee  bo  shall  thereby  on»  of 
vacate  his  office  ot  tmstee.  ^^^  br 

S6. — (1)  The   creditors  may,  by  ordinary   resolution,   at  a  meeting  inioimi?. 
specially  called  for  that  purpose,  of  which  seven  dajH'  notice  has  been  ^;g„,„^oi 
given,  remove  a  trustee  appointed  by  them,  and  may  at  tlie  same  or  any  inuiac 
subsequent  meeting  appoint  another  person  to  fill  the  vacancy  aa  herein- 
after provided  in  case  of  a  vacancy  in  the  office  of  trustee'. 

(2)  If  the  Board  of  Trade  are  of  opinion  that  a  traslee  appointed  by 
tbe  creditors  is  guilty  of  misconduct,  or  fails  to  perform  his  duties  under 
this  Act,  the  Board  ma;  remove  him  from  bis  offloe,  but  if  tbe  creditors, 
by  ordinary  resolution,  disapprove  of  his  removal,  he  or  they  may  appeal 
against  It  to  tbe  High  Court. 

87. — (1)  If  a  vacatur  occnn  in  tbe  office  of  a  tmitce  tbe  creditors  in  Piaoatdlnp. 
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WkaVurr,  geneiBl  meeting  msy  appoint  a  person  to  Slltlte  vacancy,  sod  tbcnopa 

"■     ■       the  same  proceediogB  Bholl  be  t^ea  bb  id  the  case  of  a  flnft  appomlmeBt. 

inMMof  {^)  "^^   official  reoeiver  shall,  on   the   requiBition   of  any   oediioc, 

rion^  in     summon  a  meeting  for  the  prnpoae  of  filling  any  BQch  vacancy. 

olB«  D<  (3)  If  the  creditors  do  not  within  thiee  weeks  after  the  oocnmoce  <t 

t"*****-         a  vacancy  appoint  a  person  to  BlI  the  vacancy,  the  official  reoefTcr  stoD 

report  the  matter  to  the  Board  of  Trade,  and  the  Board  niay  appMiil  a 

trustee ;  bat  in  snoh  case  the  creditors  or  oommitt«e  of  inqiection  shilt 

have  the  same  power  of  ap^jolDting  a  tnistee  as  in  the  caae  of  a  fint 

appointment. 

(1)  Doling  any  vacancy  in  the  office  of  tmstee  the  official  tMetfS 
EbaU  act  as  trustee. 

Voting  poipen  <^  TrMtla. 
LimitaUoo        6S.— The  vote  of  the  trustee,  or  of  hi«   partrker,  clerk,  solicitar,  or 
"f  ""^IJ      solicitor's  clerk,  either  as  creditor  or  as  proxy  for  a  creditor,  shall  uot  he 
^^^^  reckoned  in  the  majority  reqntied  for  pasdng  any  resolution  affediof; 

the  remaneiatioD  or  ooodnct  of  tho  tmslee. 

Control  wer  TrMtUf, 
XtiMsn-  B9. — (1)  Sabject  to  tlie  provi^ons  of  this  Act  the  troMoe  shall,  in  the 

th>nu7  administmtlon  of  the  property  of  the  bankrupt  and  in  the  distribotkm 
J^]J^^  thereof  amongst  his  creditors,  have  regard  to  any  directions  that  iii»y 
oontini  he  given  by  resolution  of  the  (^editors  at  any  general  meeting,  or  by  the 

thsnot.         committee  of  inspection,  and  any  direction  so  given  by  the  creditors  at 

any  general  meeting  shall  in  ease  of  conflict  be  deemed  to  override  ut 

directions  given  by  the  conmiittee  of  inspection. 

(2)  The  tmstee  may  from  time  to  time  summon  general  meetings  of 
the  creditors  (or  tlie  parpose  of  asoertaining  their  wishes,  and  it  shall 
be  his  dnty  to  summon  meetings  at  snch  times  as  the  creditors,  bj 
resolatlon,  either  at  the  meeting  appointing  the  trustee  or  otherwise  may 
direct,  or  wlienever  requested  in  writing  to  do  so  by  one  fourth  in  -niM 
of  the  creditors. 

(3)  The  trustee  may  apply  to  the  Court  in  manner  prescribed  ftg 
directions  in  relation  to  any  particular  matter  arising  under  the  bank- 

(1)  Subject  to  the  provisions  of  this  Act  the  trustee  shall  nse  his  awn 

discretion  in  the  management  of  the  estate  and  its  distribntion  amoag 

the  creditors. 

Appg^  ID         90.— If  the  bankrupt  or  any  of  the  creditors,  or  any  other  person,  is 

^^  aggrieved  by  any  act  or  decision  of  the  trustee,  he  may  apply  to  the 

u^S^         Court,  and  the  Court  may  oonfirm.  reverse,  or  modify  the  act  or  dedskn 

complained  of,  and  make  such  order  in  the  premises  as  it  ttiinks  jotS. 

Oontrolor         91.— (1)  The  Board  of  Trade  shall  take  cogniiance  of  the  conduct  o( 

5^2*  '*        trustees,  and  In  the  event  of  any  trustee  not  faithfully  perfonning  Mi 

Jjjj^"'     duties,  and  duly  observing   ail  tlie  requirements  imposed  on  him  ttj 

statuto,  rules,  or  otherwine.  with  respect  to  the  performance  of  bis  dntio, 

or  in  the  event  of  any  complaint  being  made  to  the  Board  by  any  crediur 

In  regard  thereto,  the  Board  shall  inquire  into  the  matter  and  take  sod 

action  thereon  as  may  be  deemed  expedient. 

(3)  The  Board  may  at  any  time  require  any  trustee  to  answer  any 
inquiry  rnade  by  them  in  relation  to  any  bankruptcy  In  which  tbt 
trustee  is  en^g<ed,  and  may,  if  the  Board  tliink  fit,  apply  to  the  Oowt 
— '--     1  oath  tho  trustee  or  any  other  peraon  concerning  the 
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e  Board  may  also  direct  a  local  investigation  tt 
booi^  and  vonchera  of  the  tmstoe. 


iDi.  Google 


THB   BA»KBDPTCT  ACT,   1883.  1521 

PART  VI.  «)n7VnT. 

COBBTITDTION,  PkoOBDUBB,  AND  POWEBS  0»  COURT.  ' 

JltritdiM<m. 
92.— (1)  The  Courts  having  jmiwlictioD  in  bankruptcy  shall  be  the  JuruillcthHi 
High  Court  and  the  oonnly  coorte.  ■"  *"""■■ 

(2)  But  the  Lord  Cb&ucellor  may  from  time  to  time,  by  order  ander  ^jiglmrt 
bis  hood,  exclude  any  oomit;  court  from  having  juiiBdictioD  in  bank-  uiSmun^ 
mptey,  and  for  the  pnrpoeeB  of  bankruptcy  junsdiotion  may  attach  oonru. 

its  district  or  any  part  thereof  to  the  High  Court,  or  to  any  other  ooooty 
court  or  courts,  and  may  from  time  to  time  revoke  or  vuy  any  order  ho 
made.  The  Lord  Ctiancellor  may,  in  like  manner  and  Bubject  to  tlie  like 
conditions,  detach  Che  district  of  any  coanty  court  or  any  part  thereof 
from  the  district  and  jarisdiction  of  the  High  Court. 

(3)  The  term  "district,"  when  uxed  in  this  Act  with  reference  to  & 
oounty  court,  means  the  district  of  the  court  for  the  purposes  of  bank- 
raptoy  joriBdiction. 

(4)  A  count;  court  which,  at  the  commencemeDt  of  this  Act,  is 
excluded  from  having  bookraptcy  JDrisdiction,  shall  continue  to  be  so 
excladed  antil  the  Lord  Chancellor  otherwise  orders. 

(5)  Periodical  sittings  for  the  trarksaction  of  hankmptcy  bneinesn  b; 
county  courts  having  jariedicMoD  in  bankruptcy  shall  lie  Ijolden  at  such 
times  and  at  nucb  intervals  as  the  Lord  Cbaiiceli<ff  shall  prescribe  for 
each  such  court. 

93. — (1)  Prom  and  after  the  commencement  of  this  Aot  the  London  Oonaaliiii- 
Bankniptcy  Court  shall  be  united  and  consolidated  with  and  form  part  ^  SLJ^ 
of  the  Supreme  Court  of  Judicature,  and  the  jurisdiction  of  the  London  mpt^'oiirt 
Bankruptcy  Court  shall  be  transferred  to  the  High  Court.  with 

(2)  For  the  purposes  of  this  union,  consolidation,  and  tranffer,  and  of  ^<i|>'™; 
all  matters  incidental  thereto  and  consequential  thereon,  the  Supreme  j||"^^r. 
Court  of  Judicature  Act,  1S73,  as  amended  by  subseqcent  Acts,  shall, 
subject  to  the  provisions  of  tliis  Act,  have  effect  as  if  the  union,  oou' 
Bolidation,  and  transfer  had  been  eSocted  by  that  Act,  except  that  all 
expressions  referring  to  the  time  appointed  for  the  commencement  of 
that  Act  shall  be  construed  as  referring  to  tlie  commencement  of  this 
Act,  and,  subject  aa  aforesaid,  this  Act  and  the  said  above-mentioned 
Acts  shall  be  read  and  construed  together, 

94.— (1)  Subject  to  general  rules,  and  to  orders  of  transfer  made  under  Tj^^'f'™' 
the  authority  of  the  Supreme  Court  of  Judicature  Act,  1879,  and  Acls  „Z^' 
amending  it, —  biuiD«  bj 

(a)  All  matters  pending  in  the  Loudon  Bankruptcy  Court  at  the  com-  iiHcLkl  jiuigi 
mencement  of  thi*  Act ;  and  SL?'*'' 

(ft)  All  matters  which  would  have  t>een  within  the  exclusive  jurisdic- 
tioD  of  the  London  Bankruptcy  Court,  if  this  Act  bad  not  passed ; 

(e)  All  matters  in  respect  of  which  jurisdiction  is  given  to  the  High 
Court  by  this  Act, 
sball  be  assigned  to  such   Division  of  the  High  Court  as  the  Lord 
Chancellor  may  from  time  to  Ume  direct. 

(2)  All  such  matters  shall,  subject  as  aforesaid,  be  ordinarily  trans- 
acted and  disposed  of  by  or  ander  the  direction  of  one  of  the  jndges  of 
the  High  Court,  and  the  Lord  Chancellor  shall  from  time  to  time  assign 
a  judge  for  that  purpose. 

(S)  Provided  that  during  vacation,  or  during  the  illness  of  the  judge 
so  assigned,  or  during  his  abeenoe  or  for  any  other  reasonable  cause  such 
matters,  or  any  part  thereof,  may  be  transacted  and  disposed  of  by  or 
ander  the  directions  of  an;  judge  of  the  High  Court  named  for  that 
purpose  by  the  Lord  Chancellor. 

(4)  Subject  to  the  provisions  uf  this  Act,  the  officers,  clerks,  and  nib- 
ordinale  persons  who  are,  at  the  commencemeDt  of  tlils  Act,  attached  to 
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M  4  IT  Vict.  Che  London  Bauknipte?  Conit,  and  tfacdi  m 
'-^'-       the  Baprema  Govt  of  Jndtcatais,  tad  ih 
CooTt. 

(S)  Subject  to  general  rules,  All  Imiikinptc;  lutten  shall  be  estitkd, 

"  In  hankraptcy.' 

Prtitfan,  96. — (1)  If  ibe  debtor  agidnst  or  t^  whom  b  faaoknipta?  potion  ■ 

wbg»  IS  ba   presented  has  lealded  or  carried  on  bnsinev  within  the  IjondoD  fasnt- 

prawQied.     niptcy  district  »  defined  by  this  Act  for  tbe  graKt«i  put  cd  tba  oi 

months  Immediately  piecedinK  the  presentation  of  tlie  petitiaD,  or  fbr  a 

longer  period  dDring  those  six  months  than  in  tbe  district  irf  amj  oovntj 

co|irt,  or  is  not  resident  in  England,  or  it  ibe  petitioning  cnditor  is  on- 

ablo  to  ascertain  the   reeidenoe  of  the  debits,  the  petitjoo  shall  b« 

presented  to  the  High  Court. 

(2)  In  any  other  oaae  the  petition  shall  be  preBenUd  to  ths  ooonty 
court  for  the  district  in  which  the  -debtor  has  reaided  or  oanied  on 
bnnincsB  for  the  longest  period  daring  tbe  six  months  immedtatelj 
preceding  the  presentation  of  the  petition. 

(:^)  Nothing  in  this  section  shall  invalidate  a  proaeeding  by  raaaonof 

ItH  being  token  in  a  wrong  oonrt. 
DeUuition  of      96.— The  London  Bankrapt^y  District  shall,  for  the  pnipoeee  of  thii 
ib^  k"'"to-  *"*'  •'"""pr^  It's  t^'J  "f  London  and  the  liberties  thereof,  aod  all  socb 
^Hl^"!''^  parts  of  the  metropolis  and  other  places  as  are  situated  witbin  tte 

district  of  any  connty  ooort  described  as  a  atetropolitAn  county  oooit  In 

the  list  contained  in  the  Third  Schedole. 
Taa-tit  97.— (1)  Hnbject  to  tbe  unvlilona  of  this  Act.  eretr  oonrt  having 

ZSIt^'     oi^rlMl  jortediotlon  In  bankraptoy  ibaU  twve  jnilwiiction  thimgbogt 

««iit.  (2)  Any  prooeedingi  In  banknptt^  may  at  any  time,  and  at  any  stage 

tbenof,  uid  eltber  irith  or  wlthoat  applloatlon  from  any  of  tbe  paitica 
thereto,  be  transfbrred  by  any  pnaoribed  anthoritj  and  In  the  preacribed 
Duuiner  from  one  ooort  to  another  oonrt,  or  Diay  )^  the  like  aathority  be 
retained  fn  the  court  in  which  the  proceedings  were  commenced,  alUio^ 
it  may  not  be  tbe  court  in  which  tbe  [nocaedingB  oogbt  to  bare  bees 
commenced. 

(3)  If  any  qnestlon  of  law  arised  In  any  bankniptcy  [vooaeding  In  a 
county  ooort  which  all  the  parties  to  the  [ooaeedlnK  desire,  or  which  one 
of  them  and  the  jndge  of  the  oonnty  oonrt  may  dedtc,  to  bate  deUr- 
mined  In  the  Srst  lostaooe  in  the  High  Gout,  tbe  jndge  shall  stale  the 
focta,  in  tbe  torm  of  a  special  case,  for  the  <qitnlon  of  tbe  Bigb  Ontt. 
The  special  case  and  the  prooeedlngs,  or  snob  of  them  m  may  be 
required,  tball  be  tmwaitted  b>  tbe  lUgh  Conrt  (or  Uie  pnrpoMs  of  the 
determination. 

EundHin  9S,— SaUeot  to  tito  prorisloiu  of  this  Aot  and  to  geneiml  raka  tbe 
chimbmcf  judge  ot  the  High  OoDit  exerdslng  jnriadlotdon  In  bankrDpt«7  maj 
luSdkSm  eieroise  In  chambers  tbe  whole  or  any  put  of  hia  jurisdiction. 
'_  .  '  99.— (1)  The  leglstcais  in  baoknipti?  of  the  High  Coort.  and  the 
registrars  of  a  oonnly  oonrt  having  jnriBdiotion  in  bankruptcy,  diall 
have  the  powers  and  jnrlgdlotlon  in  thia  Motion  menttonad,  and  aoj 
order  made  or  act  done  by  snob  regisbaia  In  the  exercise  of  tbe 
s^d  powers  and  jarisdiotion  shall  be  deemed  the  older  or  act  of  tbe 
Conit. 
(2)  Bubject  to  general  roles  limiting  the  powers  contstred  by  thii 
section,  a  registrar  shall  hare  power — 

(a)  To  hear  bankruptcy  petitions,  and  to  make  receiving  orders  M»d 
adjudications  thereon : 

(b)  To  hold  the  public  examination  of  debtors : 
<o)  To  grant  orders  ot    dlsohaigB  where   the  applloatlon  is  not 

opposed: 
(d)  To  approve  composltiona  or  sohemea  of  ami^ement  whu  tbej 
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(e)  To  nuike  interim  ordsn  in  &d7  case  of  nrgenoj ;  Mk4T  Vtrr. 

(f)  To  make  any  order  or  exercise  any  ioiiBdlotion  wbioh  by  any  role      '•^^- 
ia  that  behalf  U  praaoribed  aa  proper  to  be  made  or  ezeroiaed  in 
chambers : 

(«)  To  bear  and  determlite  any  onoppo«ed  or  ex  pMte  applioation : 
(*)  To  sonunoD  and  examine  any  person  known  or  sospeoted  to  have 
in  hia  possession  eSsots  of  the  debtor  or  to  be  indebted  to  him,  or 
capable  of  giving  information  respecting:  the  debtor,  bis  dealinga, 
or  property. 

(3)  The  registrars  in  bankmpto;  of  the  High  Court  shall  also  have 
power  to  grant  orders  of  diacbarge  and  oertiGcatea  of  removal  of 
aisqaalifioation*,  and  to  approve  compoeitioos  and  schemes  of  anange- 

(4)  A  registrar  shall  not  have  power  to   commit  for  contempt  of 

(6)  The  Lord  Chanoellor  may  from  time  to  time  by  order  direct  that 
any  specifled  registrar  of  a  coooty  court  shall  have  and  eiensise  all  the 
powers  of  a  banlmiptcy  registrar  of  the  High  Conrt. 

100. — A  connty  comt  shall,  for  the  purposes  of  its  bankruptcy  juris-  Fonmoi 
diction,  in  addition  to  the  ordinary  powers  of  the  Conrt,  have  all  the  ^^1^^ 
powers  and  jurisdiction  of  the  High  Court,  and  the  orders  of  the  Conrt  _^.   . 
may  be  acforced  accordingly  in  manner  prescribed.  Xnl.  to 

101. — Where  any  moneys  or  fonds  have  been  received  by  an  official  nuks  w- 
reoeiver  or  by  the  Board  of  Trade,  BJid  the  Conrt  makes  an  order  declar-  JSSSJjL, 
ing  that  any  pemon  is  entitled  to  such  moneys  or  fnnda  the  Board  of  J^''JjJJJ^ 
Trade  shall  make  an  order  for  the  payment  thereof  to  the  peraoa  so  uanar 
entitled  as  aforesaid.  Oooit. 

102.— (;i)  Subject  to  the  profiaioos  of  this  Act,  every  court  having  o«iunl 
jurisdiction  in  bankruptcy  under  this  Act  shall  have  full  power  to  decide  P^JJ^"* 
all  questions  of  priorities,  and  all  other  qnestloM  whatsoever,  whether  Jj^^^' 
of  taw  or  fact,  which  may  arise  in  any  case  of  bankruptcy  coming  within 
the  cogniiance  of  the  Court,  or  which  the  Court  may  deem  it  expedient 
or  necessary  to  decide  for  the  purpose  of  doing  complete  justice  or  mok- 
ii^  a  complete  diatiibution  of  property  in  any  such  case. 

Provided  that  the  jurisdiction  hereby  given  shall  not  be  exercised  by 
the  oouDtry  oourt  for  the  pnrpose  of  adjudicating  upon  any  claim,  not 
arising  oat  of  the  bankraptoy,  which  might  heretofore  have  been  enforced 
by  action  in  the  High  Oaurt,  unless  all  parties  to  the  jaoceedii^  oonsent 
thereto,  or  the  money,  money's  worth,  or  right  in  dispntedoea  not  in  the 
opinion  of  the  judge  exoeed  in  value  two  hundred  pounds. 

(2)  A  oonrt  having  jnrjediction  in  baalmiptcy  under  this  Act  shall  not 
be  subject  to  he  restrained  in  the  execution  of  its  powers  under  this  Act 
by  the  order  of  any  other  oourt,  nor  shall  any  appeal  lie  from  its  dectaiona, 
except  in  manner  directed  by  ttus  Act. 

(3)  If  in  any  proceetUng  in  bankruptcy  there  ariaes  any  quBstiou  of  &ct 
wUcb  either  of  the  parties  desire  to  be  tried  before  a  jnry  instead  of  by 
the  Court  Itself,  or  which  the  Court  thinjca  ought  to  be  tried  by  a  jury, 
the  Conrt  may  it  it  thinks  fit  ^rect  the  trial  to  be  had  with  a  jury,  and 
tbe  trial  may  be  had  accordingly,  in  the  High  Court  tn  the  same  roaimar 
as  if  it  were  the  trial  of  an  issue  of  fact  in  an  action,  and  in  tbe  connty 
court  in  the  manner  in  which  jury  trials  in  ordinary  cases  are  by  law 
beld  in  that  court. 

(1)  Where  a  receiving  order  has  been  made  in  the  High  Court  under 
this  Act,  the  judge  by  whom  such  order  was  made  shall  have  power,  if 
be  sees  fit.  without  any  further  conaent,  lo  order  the  transfer  to  such 

tidge  of  any  action  pending  in  any  other  divimon,  brought  or  continued 
y  or  against  tbe  bankrupt. 

(6)  Where  default  is  made  by  a  trustee,  debtor,  or  other  person  In 
obeying  any  order  or  diiectiou  j^ven  by  the  Board  of  Trade  or  1^  an 
otBcial  receiver  or  any  other  ofBoer  of  the  Board  of  Trade  under  any 
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:  47  Vict,  poirer  conferred  bj  this  Act,  tlie  comt  maj,  on  the  appUoatiwi  of  th* 
■  ^^-  Board  ot  Trade  or  an  offioid  receiver  or  other  duly  aatboilaed  perKo 
order  sDoh  defaolting  tmBtee.  debtor,  or  peraoD  to  comply  vith  tbeonfer 
or  diiectiOD  »o  given ;  and  the  court  ma;  also,  if  it  shall  tlUnk  fit,  itpoD  anf 
anch  appUcatloD  make  an  immediate  order  for  the  committal  of  rocli 
detanking  tmst«e,  debtor,  or  other  person ;  provided  that  the  powa 
given  by  tbia  mb-section  shaU  be  deemed  to  be  in  addition  to  and  dM 
in  sabBtitutioa  for  any  other  right  or  remedy  in  respect  of  audi 
defanlt. 

JtiJffmait  Debton. 
[Disut         103.— (1)  It  shall  be  lawfol  for  the  Lord  Chancellor  by  order  to  direct 
"'''■         that  the  jariadloUon  and  powers  nnder  section  Gve  of  the  Debtors  Act, 
^?*       1869,  non  rested  in  the  High  Conrt,  shall  be  assigned  to  and  ezenaaed 
ay  bj  the  judge  to  whom  bankmptey  bosineas  la  assigned. 

ria».  (2)  It  sh^  be  lawful  also  for  the  Lord  Chancellor  in  like  mMmer  to 

dlrW.  that  the  whole  or  any  part  of  the  said  jurisdiotion  and  powen 
sh^  be  delegated  to  and  exercised  by  the  bankniptcy  rcgistran  of  ttie 
High  Court. 

(3)  Any  order  made  under  this  seotion  may,  at  any  time,  in  like 
manner,  bo  rescinded  or  varied. 

(4)  Every  connty  court  within  the  jorisdiotion  of  which  a  jndgnient 
debtor  is  or  resides  shall  have  jncisdiction  under  section  Bre  of  the 
Debtors  Act,  1869,  although  the  amount  at  the  judgment  debt  may 
exceed  Qfty  pounds. 

(5)  Where,  under  seotion  five  of  the  Debtors  Act.  1869,  application  is 
made  by  a  judgment  creditor  to  a  court,  having  bankruptcy  jurisdiction, 
for  the  committal  of  a  judgment  debtor,  the  court  may,  if  it  thinks  lit, 
decline  to  commit,  and  in  heu  thereof,  with  the  consent  of  the  judgment 
creditor,  and  on  payment  by  him  of  the  prescribed  fee,  make  a  receiving 
order  against  the  debtor.  Id  sooh  case  the  judgment  debtor  shall  be 
deemed  to  have  committed  an  act  of  bankmptoy  at  the  time  the  order 
is  made. 

(6)  Oenaral  rules  onder  this  Act  may  be  made  for  the  pnipoee  ol 
carryii^  into  effect  the  provisions  of  the  Debtors  Act,  1S69. 

■Oiin         104.— (l)BverycoQrt  having  jurisdiction  in  bankruptcy  under  this  Aot 
.nipti7.  may  review,  resi^d,  or  vary  any  order  made  by  It  nnder  its  baakmpt^ 
jarisdiction. 

(2)  Orders  in  bankniptoy  matters  shall,  at  the  instance  of  any  penoo 
i^grieved,  be  subject  to  appeal  as  follows : 

(a)  An  appeal  shall  lie  from  the  order  of  a  county  court  to  H« 

Majesty's  Court  ot  Appeal ; 
(t)  An  appeal  shall  lie  from  the  order  of  the  High  Court  to  Ba 

Majest^B  Court  of  Appeal : 
(o)  An  appeal  shall,  wilb  the  leave  of  Her  Uajeety's  Conit  oI  Appeal, 
bat  not  otherwise,  lie  from  the  order  of  that  Conit  to  the  Hoiue  of 

(il)  No  appeal  shall  be  entertwned  except  in  oonformity  with  sndi 
general  rnlei  as  may  tor  the  time  being  be  In  force  innlation  to  the 

Preeedure. 

m-  106. — (1)  Subject  to  the  provisions  of  this  Act  and  to  general  mle«;tbi 

'VT         costs  of  and  inddental  to  any  proceeding  in  Court  nnder  this  Act  shaU 

Cout.     ^  *"  *^^  discretion  of  the  Court :  Provided  that  where  any  issue  is  tried 

by  a  jDiy  the  costs  shall  follow  the  event,  nnlen,  upon  applicatloa  made 

at  the  trial,  for  good  cause  shown,  the  judge  before  whom  such  iasne  ii 

tried  shall  otherwise  order. 

(2)  The  Court  ma;  at  an;  time  adjourn  any  proceedings  before  it 
upon  snoh  terms,  if  any,  as  it  may  t^iink  St  to  impose. 
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(3)  The  Court  may  at  any  lime  amend  any  written  proceas  or  proceed-  M  A  47  vicr. 
ing  under  this  Act  upon  aucb  terms,  if  any,  as  it  ma;  ttiink  fit  tu  intpoae.       <-'  •'^ 

(*)  Where  by  this  Act  or  by  general  rules,  the  time  for  doing  any  act 
or  Lbing  it  Umiled,  the  Conit  may  extend  the  time  either  before  or  after 
the  eipiiatioc  thereof,  upon  snob  terms,  if  any,  as  the  Conrt  may  think 

(5)  Sabjecttogeneralrolet,  theCoartmAyinanymattertoke  the  whole 
or  an;  part  of  the  eTidence  either  virfi  Tooe,  or  by  inteirogatories,  or  upon 
affidant,  or  b;  oommisaion  abroad. 

(6)  For  tbe  porpose  of  approving  a  oompodtioD  or  icheme  by  joint 
debtors,  tbe  Coort  may,  if  it  thinks  fit,  and  on  the  report  of  the  official 
receiver  that  it  is  expedient  so  to  do,  dispense  with  the  public  examina- 
tion of  one  of  vath  joint  debtors  if  be  is  onavoidably  prevented  from 
attending  the  examination  by  illness  or  abaenoe  abroad. 

106. — Where  two  or  more  bankruptcy  petitions  are  presented  against  oouailiiU. 
tbe  eama  debtor  or  against  joint  debtors,  tbe  Court  may  consolidate  the  (ion  '>f 
proceedings,  or  any  of  them,  on  such  terms  as  tbe  Court  thinks  fit.  piUtunn.. 

107. — where  the  petitioner  does  not  proceed  with  due  diligence  on  powario 
his  petition,  the  Ckinrt  may  substitute  as  petitioner  any  other  creditor  shugs 
to  whom  the  debtor  may  be  indebted  in  the  amount  reqaired  by  this  ™™*?  "* 
Act  in  the  case  of  the  petitioning  creditor.  puKHnnngi 

108. — If  a  debtor  by  or  aounst  whom  a  bankruptcy  petition  has  been  ConUiiuuiai 
prMented  dies,  tho  proceedings  in  the  matter  shall,  onlees  the  Court  of  !«»- 
otbervrise  ordere,  be  continued  as  if  be  were  alive.  dSilCoJ"" 

108, — The  Court  may  at  an;  time,  for  anfflcient  reason,  make  an  order  diuar. 
•tAying  the  proceedings  under  a  bankruptt^  petition,  either  altogether  fomi  (u 
or  tor  a  limited  time,  on  aaoh  terms  and  sabject  to  snob  conditions  as  amy  prmmX- 
the  Court  may  think  just.  ln«>. 

110. — Any  creditor  whose  debt  is  snffldent  to  entitle  him  to  present  Pohbt  u 
a  bankruptcy  petition  against  all  the  partuera  of  a  firm  may  present  a  PR«iit 

Ktition  against  any  one  or  more  partners  of  the  firm  vrithont  includ-  ^^^^'an- 
g  the  others.  JSn^i. 

III.— Where  there  are  more  respondents  than  one  to  a  petition  the  Po^erio 
Conrt  may  dismiss  the  petition  as  to  one  or  more  of  them,  without  pre-  dinuin 
jadice  to  the  eflect  of  the  petition  as  against  the  other  or  others  of  tliem,  pniiiun 

11!.— Where  a  receiving  order  has  been  made  on  a  bankruptcy  poti-  JJJJJJ^","^ 
tion  agunat  or  by  one  member  of  a  partnership,  an;  other  bankruptcy  o]^)}™'^"  ' 
petition  against  or  by  a  member  of  the  same  partnership  shall  be  filed  in  or  1^,,,^.  ^ 
transferred  to  tbe  Court  in  which  theflrst-mentionedpctitiooisin  conrse  mrtuo™  to 
of  prosecution,  and,  unless  the  Court  otherwise  directs,  the  same  trustee  ts  nMui  iii 
or  receiver  shall  be  appointed  as  may  have  been  appointed  in  respect  of  T")? 
the  property  of  tbe  first-mentioned  member  of  the  partnership,  and  tbe  ^''""' 
Court  may  give  such  directions  for  consolidating  tbe  proceedings  under 
tbe  petitions  as  it  thinks  just. 

113.^ Where  a  member  of  a  partnership  is  adjudged  bankrapt,  the  AoUouby 
Conrt  may  authorise  the  tnwtee  to  commence  and  prosecute  any  action  fUSKf,.™, 
in  the  names  of  the  trustee  and  of  the  bankrupt's  partner ;  and  any  re-  putnun. 
leaM  by  snch  partner  of  the  debt  or  demand  to  which  the  action  relates 
■ball  be  void ;  but  notice  of  the  application  for  authority  to  commence 
the  action  shall  be  given  to  him,  and  he  may  show  cause  against  it,  and 
on  his  application  the  Court  ma;,  if  it  thinks  fit,  direct  that  he  shaU  re- 
ceive his  proper  share  of  the  proceeds  of  the  action,  and  it  he  does  not 
claim  an;  benefit  therefrom  he  shall  be  indemnified  against  costs  in 
reepect  thereof  as  the  Court  directs. 

IH. — Where abankrupt is acontractorinrespect of  anycontract  jointly  AoUonion 


)t  without  the  joinder  of  tbe  bankrapt. 
116. — An;  two  or  more  persons,  being  partners,  or  an;  person  carrying  P^^^i"** 
on  tnudnesa  under  a  partnership  name,  may  take  proceedings  or  be  pro-  ^f"^^^' 
eMd«dsgsinitniidarthi*Aot  in  tbenaiDBoftbefimi,  bntinauohoaaa  he 
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W*4TVi<TT.  Oonrtmaj,  on  appliostioD  by  anj  pelson  Interastad,  drder  the  name*  of 
'^■^^-       the  pomoDB  who  are  partneri  in  such  firm  or  the  name  of  each  pereoo 
to  b«  dlsdoBed  in  ejuOi  nuumer.  and  verified  on  oath,  or  otherwise  a>  the 
OoDTt  may  direct. 

DtaibUitta  116. — (l)  No  registrar  or  other  officer  attached  to  any  conrt  harin; 
ofoffiun.  jurisdiction  In  baofamptcy  shall,  during  his  continuance  in  ofEce,  be 
capable  of  being  elected  or  sitting  as  a  member  of  the  House  of  Commons. 
(2)  No  registrar  or  official  receiver  or  other  officer  attached  to  any  tad 
court  shall,  dnring  his  contlnnanoe  in  office,  eitlier  directly  or  indirect];, 
by  himself,  his  clerk,  or  partner,  act  as  solicitor  in  any  proceeding  id 
banlcrnptcy  or  in  any  prosecntion  of  a  debtor  by  order  of  the  Conrt,  and 
if  he  does  so  act  he  shall  be  liable  to  be  dismissed  from  office. 

Provided  that  nothing  in  this  section  shall  aSect  the  right  of  any 
registrar  or  officer  appointed  before  thepassiEigof  this  Act  to  act  as  solici- 
tor by  bini.'<elf,  his  clerk,  or  partner  to  the  extent  permitted  by  section 
sixty-nine  of  the  Banlntiptcy  Act,  1869. 

Order*  and  WofranU  of  Court. 
Eofgrcs-  '^7' — ^'^7  order  made  by  a  oonrt  having  jorisdiotion  in  bankmptcyin 

mentot         England  under  this  Act  shall  be  enforced  in  Scotland  and  Ireland  in  the 
"J*™'*        ooorts  having  jorisdiotion  in  bankxapt^^  in  those  parts  of  the  Cnited 
thrautaoDt    Kingdom  respectively,  in  the  same  manner  in   all  respects  ai  if  the 
the  Unjud     Order  had  been  made  by  the  Conrt  hereby  required  to  enforoe  it ;  and 
Kingdoio.      ia  like  manner  any  order  made  by  a  court  having  jorisdiotion  in  bank- 
nptoy  in  Sootland  ahall  be  enforced  in  England  and  Ireland,  and  any 
order  made  by  a  oonrt  having  jnrisdictlon  in  bankmptcy  in  Ireland  ihall 
k>e  enforced  in  England  and  Scotland  by  the  conrts  re^ieotively  having 
joriBdiotioD  in  bankruptcy  in  the  port  of  the  United  Kingdom  when  the 
orders  may  require  to  he  enforced,  and  in  the  same  nkanner  in  all  le- 
specU  as  if  the  order  had  been  made  by  the  Conrt  raqoired  to  enfiaee 
it  in  a  case  of  bankraptcy  within  its  own  jurisdiction. 
Ci"^  '"to       ^  '8.— The  High  Court,  the  connty  oourts,  the  oonrts  having  jnrisdio- 
Biuli  oUet     ^^'^^  '"  bankmptcy  in  Scotland  and  Iroland.  and  every  British  conrtelw- 
where  liaving  jnrlsdlction  in  bankruptcy  or  intolvency,  and  the  officenol 
those  ooorte  respectively,  shall  severally  act  in  ud  of  and  be  aazUiarf  to 
each  other  in  all  matters  of  banknipb^,  and  an  order  of  the  oonit  seek- 
ing aid,   with  a  reqaest  to  another  of  the  said  courts,  aball  be  deemed 
sufficient  to  enable  uie  latter  court  to  exercise,  in  regard  to  the  matters 
directed  by  the  order,  such  jorladiction  as  either  the  court  which  made 
the  request,  or  the  court  to  whioh  the  request  is  made,  could  exerdie  in 
regard  to  similar  matters  within  their  respective  jarisdiotions. 
VuTKOU  of       119. — (1)  Any  warrant  of  a  court  having  jurisdiction  in  bankruptcy 
B*''k"'P*<7  in  England  may  bo  enforced  in  Scotland.  Ireland,  the  Isle  of  Han,  the 
'^™''*-         Channel  Island-i,  and  ebtewhere  in  Her  Majesty's  dominions,  in  the  same 
Bianner  and  sobjeot  to  the  same  privileges  in  and  subject  to  which  a 
warrant  issued  by  an;  justice  of  the  peaoe  agunst  a  parson  for  an  in- 
dictable oflence  against  the  laws  of  England  may  be  execnted  in  those 
parte  of  Her  Majesty's  dominions  respectively  in  pursuance  of  the  Aot« 
of  Parliament  in  that  behalf. 

(2)  A  search  wanaat  issued  by  a  court  having  jurisdiction  m  bank- 
mptoy  for  the  discovery  of  any  property  of  a  debtor  may  be  executed  in 
manner  prescribed  or  in  the  same  manner  and  subject  to  the  same  privi- 
leges in  and  sobject  to  which  a  search  warrant  for  property  snppoMd  to 
be  stolen  may  be  executed  according  to  law. 
"""fu!  120. — Where  the  Oourt  commita  any  person  to  prison,  the  commitment 

IIXoD.  '"^y  ^ '"  ^""^  oonvenient  prison  as  the  Court  thinks  expedient,  and  if 

the  gaoler  of  any  prison  refuses  to  receive  any  prisoner  so  oommittad  ha 
shall  be  liable  for  every  such  refusal  to  a  fine  not  •loeedtDg  one  hpu. 
died  pounds. 
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PABT  vn.  ****M^"'' 

Small  Bankbuptcibb.  

121.~WheD  a  petitiooiB  pretentedby  oragi^iutadebtor,if  tbeComt  Bnmmu} 
is  aatiaGed  by  affidavit  or  otherwise,  or  the  ofSmal  Teceiver  repoita  to  !^™V!V^i^, 
the   Court  that  the  property  of  the  debtor  is  not  likely  to  exceed  in  ^^|^"™*" 
valne  three  hnndrad  ponnds,  the  Coart  may  make  an  ordar  that  the 
debtor's  estate  be  admioistered  in  asnmmai;  mamier,  and  tharenpon  the 
provisions  of  thin  Act  shall  be  subject  to  the  following  modi&cation* : 

(1)  If  the  debtor  la  adjudged  bankrapt  tbe  official  raodvet  ihall  ba 
the  tniBtee  in  the  baukniptoy ; 

(2)  Thero  shall  be  no  committee  of  inapeotjon,  bnt  the  oSoial  recefver 
may  do  with  the  pennlMion  of  the  Bc«id  of  Tlade  aU  tbinge  which 
may  be  done  by  tbe  trustee  with  tha  pannisaion  of  tbe  committee  of 
inspection : 

(3)  Snob  other  modifloations  may  ba  made  in  tha  provisions  of  this 
Act  as  may  be  prescribed  by  general  rales  with  tbe  view  of  aaving 
expense  and  mmplifjing  prooednre ;  but  uothlog  in  this  section 
shall  permit  the  modification  of  tha  provisions  of  this  Act  relating 
to  tha  examination  or  diacha^e  of  tbe  debtor. 

Provided  that  the  credltora  may  at  any  time,  by  special  resolution, 
resolve  that  some  person  otbar  tlian  tbe  official  receiver  be  appointed 
trnatee  in  the  bankruptcy,  and  thereupon  the  banJonptcy  shall  prooaed  aa 
if  an  order  for  summary  adminiatiation  had  not  been  made. 

IS2. — (1)  Where  a  judgment  haa  been  obtained  in  a  county  court  and  t*"™ '" 
the  debtor  is  unable  to  pay  tbe  amount  forthwith,  and  alleges  that  his  trm^r""^ 
whole  indebtedness  wnounta  to  a  sum  not  exceeding  fifty  pounds,  inclu-  idiBJuiiin- 
sive  ot  the  debt  for  which  tlie  jodgmont  is  obtained,  the  ooanty  court  ^jj^j*"! 
may  make  an  order  providing  for  the  administiation  of  his  estate,  and  ||^^!f„ 
tor  the  payment  of  his  debts  tiv  instalmenta  or  otherwise,  and  either  in  un^msntbr 
full  or  to  mob  extent  aa  to  the  county  court  under  the  dicnmiitances  of  brt^DHUiA 
the  case  appears  practicable,  and  subject  to  any  conditions  aa  to  his 
future  earnings  or  income  which  the  Court  may  think  just, 

(3)  Tbe  order  shall  not  be  invalid  by  reaucin  only  that  the  total  amount 
of  the  debts  is  found  at  any  time  to  exceed  Sfty  poands,  but  in  aaob  caae 
the  county  court  may,  if  it  thinks  fit,  set  atdde  tbe  order. 

(3)  Where,  in  the  opinion  of  the  county  court  in  which  the  judgment 
ta  obtained,  it  would  be  inconvenient  that  that  court  should  admintHter 
the  estate,  it  shall  caose  a  certificate  of  the  jn^^nant  to  be  forwarded  to 
the  county  court  in  the  district  of  which  the  debtor  or  the  majority  of 
the  creditors  resides  or  reside,  and  thereupon  the  latter  county  coart  shall 
have  all  the  powers  whioh  it  wonld  have  under  this  section,  had  the 
Jndgment  been  obt^ned  in  It. 

(4)  Where  it  appears  to  the  registrar  of  the  county  court  that  property 
of  the  debtor  exceeds  in  value  ten  ponnds.  he  shall,  at  tbe  request  of  any 
creditor,  and  without  fee,  isaae  execution  against  the  debtor'a  goods,  bnt 
tbe  household  goods,  wearing;  apparel,  and  bedding  of  tbe  debtor  or  bis 
family,  and  the  tools  and  implements  of  his  trade  to  tlie  value  is  the 
abrogate  of  twenty  pounds,  shall  to  that  extent  be  protected  from 

(6)  When  tbe  order  is  made  no  creditor  shall  have  any  remedy  arainst 
the  person  or  property  of  the  debtor  in  respect  of  any  debt  which  tbe 
debtor  has  notified  to  a  county  conrt,  except  with  the  leave  of  that 
county  court,  and  on  such  terms  as  that  court  nay  impose ;  and  any 
county  court  or  inferior  court  in  which  piooMdiDgs  are  peoding  egtinst 
the  debtor  In  resitect  of  any  soeh  debt  shall,  on  reoelTiiig  notice  ot  the 
order,  stay  the  proceedings,  hot  may  allow  coats  alnadj  incorred  by  the 
creditor,  and  each  coats  may,  on  applicsljon,  be  added  to  tbe  debt 
notified. 

(5)  If  the  debtoc  makas  dafwitt  in  payment  of  way  Inatalmant  payable 
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MA4T  ViDT  in  parsuBDCC  of  an;  order  nnder  this  sectioni  he  shall,  imlesB  the  coo- 
'"-  '*-  trary  is  proved,  be  deem^  to  have  hud  aince  the  dM«  of  the  onler  the 
meaoH  to  pay  the  Hum  id  respect  of  which  he  has  luade  defsolt  and  to 
Jiave  refused  or  oeglected  to  pa;  the  same. 

(7)  The  order  shall  be  carried  into  effect  in  sQcb  tutuuier  tu  maj  be 
prcKuribed  b;  general  mles. 

(U)  Moaej  paid  into  court  under  the  order  shall  be  appropriated  first 
in  xatisbctiou  of  the  costs  of  the  plaintiff  in  the  action,  next  in  satis- 
faction of  the  costs  of  adminiatmtloD  (which  shall  not  exceed  two 
shillings  in  the  pound  on  the  total  amount  of  the  debts)  and  then  in 
liquidation  of  debts  in  accordance  with  the  order. 

(9)  Notice  of  the  order  shall  be  sent  to  the  registrar  of  county  court 
judgments,  and  be  posted  in  the  office  of  the  county  conn  of  the  disUkt 
in  which  the  debtor  resides,  and  sent  to  every  creditor  notified  bj  (be 
ilebtor,  or  who  liae  proved. 

(10)  Any  creditor  of  the  debtoi',  on  proof  of  his  debt  before  the 
L'egietiar,  shall  be  entitled  to  be  echedoled  as  a  creditor  of  the  debtor 
For  the  amount  of  his  proof. 

(11)  Any  creditor  may  in  the  prescribed  manner  object  to  any  debt 
,-cheduled,  or  to  the  manner  in  wUch  payment  is  directed  to  be  nude  t? 
instalments. 

(12)  Any  person  who  after  the  date  of  the  order  becomes  a  creditor  of 
the  debtor,  stiall,  on  proof  of  his  debt  before  the  registi&r,  be  scheduled 
;u  a  creditor  of  the  cfebtor  for  the  amount  of  his  proof,  but  shall  not  be 
entitled  to  any  dividend  under  the  order  until  those  creditot«  who  are 
.'whcduled  as  having  been  creditors  before  the  date  of  the  order  have  been 
paid  to  the  extent  provided  by  the  order. 

(13)  When  the  amount  received  under  the  order  Is  sufBcieot  to  pay 
mcli  creditor  soheduled  to  the  extent  thereby  provided,  and  the  oo6t«  of 
I  he  plaintiff  and  of  the  admioiBtration,  the  order  shall  be  superseded, 
;tnd  the  debtor  shall  be  discharged  fioia  his  debts  to  the  scheduled 
creditors. 

(14)  In  computing  the  salary  of  a  legistisr  under  the  Connty  Conrti 
Acts  every  creditor  soheduled,  not  being  a  judgment  creditor,  shaJl  count 
as  a  plaint. 

PART  vin. 
Sdpplbnentai.  Pbovisiohs. 
Appluialim  cf  Aet. 
Eicluvkin  ot      j'j3, — A  receiving  order  shaU  not  be  made  against  any  corporation,  or 
'1^™"*"''*  against  any  partnership  or  asaociatjon,  or  comj»ny  registered  under  the 
)>nni«.  '       (^mpanies  Act,  1862. 

Privilouor       ^'^^- — ^' ^  peraon havii^  privilege  of  Parliament  commits  an  act  of 
Puliuunt.  banltniptcy,  he  may  be  dealt  with  under  this  Act  in  like  maimer  as  if  be 

had  not  suij)  privilege. 
AiiminfBU^  125, — (1)  Any  cr^itor  of  a  cleoeased  debtor  whose  debt  would  have 
1 1'l'i'iiCT  of"  heen  sufficient  to  support  a  bankruptcy  petition  against  auch  debtor,  had 
BiU^ol  .he  been  alive,  may  present  to  the  court  a  petition  in  the  prescribed  form 
l>  11-1111  d:iiiif  praying  for  an  order  for  the  administration  of  the  estate  of  the  deoeased 
iii.^)iv™t.      liebtor,  according  to  the  I.aw  of  Bankruptcy. 

(2)  Upon  the  prescribed  notice  being  given  to  the  legal  peracHial 
representative  of  the  deceased  debtor,  the  court  may,  in  the  preecribed 
manner,  upon  proof  of  the  petitioner's  debt,  unless  the  court  is  satisfied 
that  there  is  a  reasonable  probability  that  the  estate  will  be  sufScieDt 
for  the  payment  of  the  debts  owing  by  the  deceased,  make  an  order  for 
the  lulnunistration  in  bankruptcy  of  the  deceased  debtor's  estate,  or  may 
npon  cau^  shown  dismiss  snch  petition  with  or  without  coets. 

(3}  An  order  of  administration  imder  this  section  shall  not  be  made 
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until  the  expiration  of  two  months  from  the  date  of  the  giant  of  probate  W  A  47  Vic 
OT  letters  of  adminiHtratioo,  nnleHB  with  the  coocm'TOnce  of  the  legal       ^  ''* 
peisonal  repreaentative  of  the  deceaned  debtor,  or  anless  tbo  petitioner 
proves  to  the  satisfaction  of  the  oonrt  that  the  debtor  committed  an  act 
of  b&nkmptc;  within  three  months  prior  t«  his  decease. 

(4)  A  petition  for  administration  nnder  this  section  aliall  not  be  pre- 
aeoted  to  the  court  afler  procaedinga  have  been  commenced  in  any  court 
of  justice  for  the  administration  of  the  deceased  debtor's  estate,  but  that 
court  may  in  sach  case,  on  the  application  of  any  creditor,  and  on  proof 
tb&t  the  estate  is  insafficient  to  pay  its  debts,  transfer  the  prooeedinge 
to  the  court  eiercising  jurisdiction  in  bankruptcy,  and  tfaeienpon  sach 
last'inentioned  court  may.  In  the  prescribed  manner,  make  an  order  for 
the  administnition  of  the  estate  of  the  deceased  debtor,  and  the  like 
coiutequenoes  shall  eusne  as  under  an  administistion  order  made  on 
the  petition  of  a  creditor. 

C6)  Upon  an  order  being  made  for  the  administration  of  a  deceased 
debtor's  estate,  the  property  of  the  debtor  shall  vest  in  the  ofBcial 
receiver  of  the  court,  as  trustee  thereof,  and  be  shall  forthwith  proceed 
to  realise  and  distribate  the  same  in  aocordwace  with  the  provisions  ot 
this  Act, 

(6)  With  the  modifications  hereinafter  mentioned,  all  the  provisions 
of  Part  m.  of  this  Act,  relating  to  the  administiation  of  the  property  of 
a  iMUikrapt,  shall,  so  far  aa  the  same  are  applicable,  apply  to  the  case  of 
an  adminiitistion  order  nnder  this  section  iu  like  manner  at  to  an  order 
of  adjudication  nnder  this  Act. 

(7)  In  the  administration  of  the  property  of  the  deoeased  debtor  under 
tU3  order  of  administration,  the  ofBciol  receiver  shall  have  ref^ard  to  any 
claim  by  the  legal  personal  rapresentative  of  the  deoeased  debtor  to 
payment  ot  the  proper  faneral  and  testamentary  expenses  incnrred  by 
him  in  and  about  the  debtor's  estate,  and  snch  claims  sbkll  be  deemed 
a  preferential  debt  under  the  order,  and  be  payable  in  full,  out  of  the 
debtort  estate,  in  priority  to  all  other  debts, 

(8)  If,  on  the  oi^ninistration  of  a  deceased  debtor's  estate,  any  soipIuB 
remains  in  the  hands  of  the  official  receiver,  after  payment  in  full  of  all 
the  debts  due  from  the  debtor,  t4)gether  with  the  coats  of  the  ad- 
ministration and  interest  as  provided  by  this  Act  in  case  of  bankrupt«7, 
anch  surplus  shall  be  paid  over  to  the  legal  personal  representative  of 
the  deceased  debtor's  estate,  or  dealt  with  in  such  other  manner  as  may 
be  preBCribed. 

(9)  Notice  to  the  legal  personal  representative  of  a  deceased  debtor 
of  the  presentation  by  a  tneditor  of  a  petiUoo  under  this  section  shall, 
in  the  event  of  an  order  for  administration  being  made  thereon,  be 
deoned  to  be  equivalent  to  notice  of  an  act  of  buikruptcy,  and  after 
sDCh  notice  no  payment  or  transfer  of  property  made  1^  the  legal 
personal  representative  shall  operate  as  a  dischai^  to  him  as  between 
himself  and  the  official  receiver;  save  as  aforesaid  nothing  in  this 
section  shall  invalidate  any  payment  made  or  any  act  or  thing  done  in 
good  faith  by  the  legal  personal  representative  before  the  date  of  the 
order  for  administration, 

(10)  Unless  the  cont«zt  otherwise  requites,  "conrt,"  in  this  section, 
means  the  court  within  the  jnrisdiction  of  which  the  debtor  resided  or  . 
carried  on  businera  For  the  greater  part  of  the  six  months  immediately 
prior  to  his  deoease;  "creditor"  meanf  one  or  more  creditors  qualified 
to  present  a  bankruptcy  petition,  as  in  this  Aot  provided. 

(11)  Oeneral  Imles,  tor  carrying  into  ef""  """ 

section,  may  be  made  in  the  same  manner 
extent  as  in  bankruptcy. 

126. — No  person,  not  being  a  trader  within  the  meaning  of  the  Buttngu 
BankrnpM!y  Act,  ISfll,  shall  be  adjudged  bankrupt  in  respect  of  a  debt  ^^?^ 
contracted  before  the  passing  of  that  Act  j,^,^  ^ 
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gfig^j  i27. — (1)  The  Lord  Chancellor  nuij  from   time   to  tune,  witii  tba 

Po-nrU)       ooDCMTence  of  the  PresideDt  of  the  Boaid  of  Trade,  mftke,  rercke,  and 

m.™  alier  general  rnlea  tor  caiTTing  inlo  effect  the  objects  of  thin  Act 

fMHiitl  (2)  AU  general  mien  maiic  nncier  the  foregoing  provisioiu    of  Um 

mi™,  BectioB  RhaU  be  laid  before  hirliameiit  within  three  weeks  after  U^jirt 

made  if  IWliament  is  then  nittinp.  and  if  Parliament  is  not  then  nttiii^ 

wilhin  three  weeks  after  the   bepnninff  ot  the  then  next  aeanoo  ait 

Parliament,  and  shall  be  judidiUly  noticed,  and  shall  have  effect  >i  il 

enacted  by  this  Act. 

(;<)  Hncb  general  mlea  an  maj  be  required  for  porpoeaa  of  this  Act 
may  be  mode  at  an;  time  after  the  passing  of  thin  Act 

(4)  Provided  always,  tbat  the  said  general  rules,  so  made,  revoked,  « 
altered,  shall  not  extend  the  jarisdjction  of  the  oonrt. 

(6)  After  the  ownmenaement  of  this  Act  do  general  rule  nnder  tbc 
provisions  ot  this  sectioo  sball  oome  into  operation  until  the  expiiation 
of  one  month  after  the  same  has  been  made  and  issued. 

lie*,  8alarie$,  Expeiidihire,  and  Betwiu. 

Penwd  ISB.^l)  The  Lord  Chanoellor  may,  with  the  MDOtioa  of  UieTreaBiiy, 

nmaners.     from  time  to  time  preBoribe  a  scale  of  fees  andperoeDtagea  to  bechaiged 

""'  tor  or  in  respect  of  proceedings  imdei  this  Act ;  and  the  Tnamry  shall 

direct  by  whom  and  in  what  manner  the  same  are  to  'be  oollected. 

aocoouted  for,  and  to  what  account  they  shall  be  pai±     The  Boaid  of 

Trade,  with  the  oonooneace  of  the  Treasury,  shall  direct  whether  any 

and  what  remtmeiation  is  to  be  allowed  to  any  oSoer  of,  or  peaaa 

attached  to,  the  Board  of  Trade,  performing  any  duties  nnder  this  AA 

and  may  from  time  to  time  vary,  increase,  or  diminish  snoh  temnneiatiaD 

as  they  may  see  fit. 

(2)  This  section  shall  come  into  operation  otf  the  passing  of  this  AcL 

jndioU]  120. — (1)  The  Lord  Chancellor,  with  the  ooncnrrenoa  of  the  Treasiij, 

—itti'^  •AD.  Hhall  direct  whether  any  and  what  remonetation  is  to  be  allowod  U>  any 

person  (other  than  an  officer  of  the  Board  of  Trade)  psrionulng  wy 

duties  under  this  Act,  and  may  from  time  to  time  vary,  inonM^  <■ 

diminish  sach  remnneiation  as  he  may  think  fit. 

(2)  This  section  shall  oome  into  operation  on  the  passing  of  this  AcL 

Anoiulu-        130.^ — (1)  The  Treasury  shall  annually  caose  to  be  pre|»i«d  and  bid 

"J^  "J, "■  before  both  Hooseii'of  lirliament  an  account  for  the  year  en£i^  with 

upsnditnn  ^^°  thirty-first  day  of  March,  showing  the  receipts  and  ezpendilsn 

innmpemot  during  that   year    in    respect  of    bankruptcy    proceedingH,    wbetba 

J»|n[i™pt^   commenced  aoder  this  ot  any  previoos  Act,  and  the  prorisioos  of  section 

P™™***^.  twenty-eight  ot  the  Supreme   Court  of  Judicature  Act.   1876,  doU 

apply   to  the  acoonnt  as  if  the  aoootmt  bad  been  required   by  that 

section. 

(2)  The  accounts  of  the  Board  of  Trade,  mtder  this  Act,  ahaO  b« 

audited  in  such  manner  as  the  Treasury  from  time  to  time  direct,  and, 

for   the   purpose   of  the   account  to  be  laid   before   Parliament,  tbi 

Board  of  Trade  shall  make  such  retams,  and  give  such  intOnnatioi  s* 

the  Treasur;  may  from  time  to  time  direct. 

lututu  Iv        131.— The  registnusand  other  officers  ot  the  courts  sotingin  hankraptcy 

Jjfkmp*^   shall  make  to  the  Board  of  Trade  such  returns  of  the  business  of  their 

'""^*-         respective  courts  and  offices,  at  such  times  and  in  looh  maDner  and  fbna 

as  may  be  prescribed,  and  from  such  returns  the  Board  of  Trade  shiji 

cause  books  to  be  prepared  which  shall,  under  the  regulations  ot  thi 

Board,  be  open  for  public  information  and  searehes. 

The  Board  ot  lYade  shall  also  cause  a  general  annnal  report  of  sU 
-  -"m,  judicial  and  flwaneial,  within  this  Act,  to  be  prepuad  and  kid 


before  both  Honaes  ot  I^liament. 
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48*«  VioT. 

132.— (1)  A  oopyof  the  London  OazBtto  coDtaining  any  notice  inserted  ^'iTTTT' 
liberein  in  pursuance  of  tliis  Act  shall  be  erideaca  of  the  fools  stated  bsei^dsnce. 
iia  tbe  noticfl. 

(2)  The  piodnation  of  a  copy  of  the  London  Gazette  containing  any 
notice  of  a  receiTing  ordar,  or  of  an  order  adjadging  a  debtor  bon&npt, 
itliall  be  ccnclnsive  evidence  in  all  legal  proceedings  of  the  order  having 
been  duly  made,  and  of  its  date. 

133.— (1)  A  minute  of  proceedings  at  a  meeting  of  creditors  under  this  Pljy^J^"' 
Act,   siguM  at   tbe  same  or  the  next  ensntng  meeting,  by  a  person  ^"^l^^^ 
describing  himself  as,  or  appearing  to  be,  chairmao  of  tbe  meeting  at  otat^^. 
^hich  the  minute  Is  signed,  shall  be  received  in  evidence  without 
further  proof. 

(2)  Until  the  contrary  is  proved,  every  meeting  of  creditors  in  respect 
of  the  proceedings  whereof  a  minute  baa  been  so  signed  sball  be  deemed 
txi  have  been  dnl;  convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134. — Any  petition  or  oopy  of  a  petition  in  banknipt«y,  any  order  or  Bridrew  o[ 
CMTtifloate  or  copy  of  an  order  or  certificate  made  by  any  Court  having  F™^'"*" 
jorisdiction  in  bankruptcy,  any  iostinment  or  copy  of  an'  instrument,  „J^^' 
affidavit,  or  docnment  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  bad  under  this  Act,  shall,  if  it  appears 
to  be  sealed  with  the  seal  of  any  Court  having  Jurisdiction  in  bankruptcy, 
or  parpoits  to  be  signed  by  any  judge  thereof,  or  is  certified  as  a  troe 
copy  by  any  r^pstrar  thereof,  be  reoetvable  in  e^dence  in  all  legal  pro- 
ceedings whatever. 

13G. — Subject  to  general  rules,  any  affidavit  tobeosedin  a  bankruptcy  Sweuingof 
court  may  be  sworn  before  any  person  authorised  to  administer  oaths  in  ■'B^*'"* 
the  High  Court,  or  in  the  Court  of  Chancery  of  tbe  county  palatine  of 
Ifiucaster,  or  before  any  re^trar  of  a  bankjuptcy  court,  or  before  an; 
officer  of  a  bankruptcy  court  autboriied  in  writing  on  that  behalf  by  the 
judge  of  tbe  Cooit,  or,  in  the  case  of  a  person  residing  in  Bcotlmd  or  in 
Ireland,  before  a  judge  ordinary,  magistrate,  or  justice  of  the  peace,  or, 
in  the  case  of  a  person  who  is  out  of  the  Kingdom  of  Oreat  BdtiuD  and 
Ireland,  before  a  magistrate  or  justice  of  Uie  peaoe  or  other  penon 
qualiGed  to  administer  oaths  in  tbe  country  where  he  resides  (he  being 
certified  to  be  a  magistrate  or  justice  of  the  peace,  or  qualified  as 
oforeaotd  by  a  British  minister  or  British  oonsnl,  or  by  a  notary 
public). 

136, — In  case  of  the  death  of  tbe  debtor  or  bis  wife,  or  of  a  witness  Dnth  c^ 
whose  evidence  has  been  received  by  any  Court  in  any  proceeding  under  wJbita. 
this  Act,  the  deposition  of  the  person  so  deceased,  purporting  to   be 
sealed  with  the  seal  of  the  Court,  or  a  copy  thereof,  purporting  to 
be  so  sealed,  shall  be  admitted  as  evidenoe  of  the  matters  therein 
deposed  to. 

137.— Kvery  Court  having  jurisdiction  in  bankruptcy  under  this  Act  Bukruptc} 
shall  have  a  seal  describing  tbe  Court  in  such  manner  as  may  be  directed  P"'"^'? 
by  order  of  the  Lord  Chancellor,  and  judicial  notice  shall  be  taken  of  tbe     "  ""^ 
seat,  and  of  the  signatore  of  the  judge  or  registrar  of  any  snob  Cooit,  in 
all  \egai  proceedings. 

138.— A  certificate  of  the  Board  of  Trade  that  a  person  has  been  CstiDatoof 
q>pointed  trustee  under  this  Act,  shall  be  coDolosive  evidence  of  his  imniiitDunt 
appointment.  "  tmrtee. 

139.— WLere  by  this  Act  an  appeal  to  the  High  Court  is  given  ag^nst  Appsl  tiom 
any  decision  of  the  Board  of  Trade,  or  of  the  omoial  receiver,  tbe  appeal  Bnud  ot 
shall  be  brought  within  twenty-one  days  from  the  tim6  when  the  decision  5^^„, 


appealed  against  is  pronounced  or  made. 

140. — (1)  All  documents  purpoi" 
or  issued  by  the  Board  of  Tra^ 


140. — (1)  All  documents  purporting  to  be  orders  or  certificates  made  PiosmIIbbi 
"      .    .-    .    anf  to  be  sealed  with  the  seal  of  Un^S"*"* 
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M*4TVioT.  Board,  or  to  be  signed  b;  a  secretaiy  or  aaaislant  9ecRtai7  of  the  Bcud, 
'^"-       or  any  person  aatbori«ed  in  that  behalf  by  the  President  <rf  U«e  B<»rt. 
riiall  be  received  in  evidence,  and  deemed  to  be  sncb  oideiB  or  usliicitn 
withont  further  proof  nnleas  the  contrary  is  sbown. 

(2)  A  certificate  signed  to'  the  President  of  the  Bouxl  of  Trade  >U 
any  order  made,  certificate  issoed,  or  act  done,  is  the  order,  oertific*te,a 
act  of  the  Board  of  Trade  shall  be  conclusive  Briderice  of  the  fsd  n 
certified. 

0™5J^-  UJ.— (1)  Whore  by  this  Act  any  limited  time  from  or  after  any  dB* 

^"^  or  event  is  appol]it«d  or  allowed  for  the  doing  ai  any  act  cw  ihe  akin; 
of  any  prooeedings,  then  in  the  computation  of  that  limit»il  tiae  tia 
same  shall  be  takem  as  sxclnslve  of  the  day  of  that  date  or  of  the  banxa- 
ing  of  that  event,  and  as  commencing  at  tho  beginning  of  the  oat 
foUowing-  day  ;  and  the  act  or  proceeding  shall  be  done  or  taken  at  laud 
on  the  last  day  of  that  limited  time  as  bo  computed,  nnleae  the  last  itj 
is  a  Bunday.  Christmas  Day,  Qood  Friday,  or  Monday  or  Tnevday  it 
Baator  Week,  or  a  day  appointed  for  pnblic  faet,  hnmiliatdon,  or  thaato- 
giving,  or  a  day  on  which  the  Court  does  not  sit,  in  which  c«se  any  la 
or  proceeding  shall  be  considered  as  done  or  taken  in  due  time  if  it  e 
done  or  taken  on  the  next  day  afterwards,  which  stuJl  not  be  one  rftlv 
days  [q  this  eection  specified. 

(2)  Where  by  this  Aot  any  act  or  proceeding  is  directed  to  bedtsev 
taken  on  a  certain  day,  then  if  that  day  happens  to  be  one  of  the  dan  is 
this  section  apeollled,  the  act  or  proceeding  shall  be  considered  as  iam 
ot  taken  in  due  time  if  it  is  dona  or  taken  on  the  next  day  aftmwvd^ 
which  shall  not  be  one  of  the  days  in  this  seotion  specified. 
Jmioet. 
Bwitnol  142. — All  notioee  and  other  docnments  for  the  service  ot  wfaid>  an 

adtioM.  special  mode  Is  directed  may  be  sent  by  prepaid  post  letter  to  the  Isrt 
known  addiesa  of  the  person  to  be  served  theFewitk 

Fnniul  143. — (1)  Ko  proceeding  in  bankruptcy  shall  be  invalidatod  by  aaj 

dtttot  Dot  formal  defect  or  by  any  irregrnlwity,  unless  the  court  before  whkh  »■ 
objection  is  made  to  the  proceetUng  is  of  opinion  that  snbBtaatiil 
injusbioe  has  been  caused  by  the  defect  or  irregularity,  and  that  the  is- 
justice  cannot  be  remedied  by  any  order  of  that  court 

(2)  No  defect  or  fir^laiity  in  the  appointment  or  electaoo  of  i 
receiver,  trustee,  or  member  of  a  committee  of  inspection  shaU  vitiatt 
any  act  done  by  him  in  good  faith, 

144. — Every  deed,  conveyance,  assignment,  surrender,  admisdon,  * 
other  assurance  relating  solely  to  freehold,  leasehold,  copyhold,  « 
customary  property,  or  to  any  mortgage,  oharge,  or  other  incomfarana 
on,  or  any  estate,  r^:ht,  or  interest  in  any  real  or  personal  nropeftt 
whioh  ts  part  of  the  estate  of  any  bankrupt,  and  which,  after  tte 
execntion  of  the  deed,  conveyance,  assignment,  surrender,  admiseiaii,  v 
other  assurance,  either  at  law  or  in  equity,  is  or  remains  the  estate  irf  the 
bankrupt  or  of  the  trustee  under  the  bankruptcy,  and  every  power  of 
attorney,  proxy  paper,  writ,  order,  certificate,  affidavit,  bond,  or  oUisr 
Instrumeut  or  writing  relating  solely  to  the  property  of  any  bankr^(*,<> 
to  any  proceeding  under  any  bankruptcy,  shall  be  exempt  from  etaop 
dnt;,  except  in  respect  of  fees  nnder  this  Act. 

£wM(iMS. 

'       148.— Where  the  sberiil  sells  the  goods  of  a  debl«r  nnder  an  cxecatiw 
"  lor  a  sum  exceeding  twenlj  ponuds  (inolading  legal  Incidental  aipeiMsX 


EMmptioD 
otd«di,M(i.. 
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the  sale  shall,  nnlesa  the  court  from  which  the  prooeM  Iwoed  otherwise  U  A  «t  Vicr. 
ordere,  be  made  by  public  anction,  and  not  by  bill  of  sale  or  pilnMw       '^  '*■ 
contract,  and  shall  be  publicly  ftdveftised  by  the  ahuift  on  and  during  ~~~ 
three  days  next  preceding  the  day  of  sale. 

146.— (1)  ThsBheriff  shall  not  under  a  writ  of  elegit  deliver  tbe  goods  Witt  ot 
of  a  debtor  nor  shall  a  writ  of  el^t  eiWnd  to  goods.  *llSi*"°'  *" 

(2)  No  writ  of  levari  facias  shall  hereafter  be  issued  Id  any  civil  ^^j^  *" 
proceeding.  pw"- 

Banktigit  Tnttee. 

UT. — Where  a  bankrupt  is  a  trustee  within  the  Tnistee  Act,  IS50,  i^Pe"''**'™ 
section  thirty-two  of  that  Act  shall  have  eHect  so  as  to  authoriw  the  J^fj^'S^, 
appointment  of  a  new  tcoHtee  in  substitution  for  the  bankrapt  (whether  mpdj  at 
voluntarily  resigning  or  not),  if  it  appears  expedient  to  do  bo,  and  aU  udMh. 
provisions  of  that  Act,  and  of  any  other  Act  relative  thereto,  shall  have 
efiect  accordingly. 

Oorporatioiu,  etc. 

148. — For  all  or  any  of  the  purposes  of  this  Act  a  corporation  may  act  kMatt* 
by  any  of  iU  officers  authorued  in  tliat  liehalf  under  the  seal  of  the  ^£^^ut- 
oorporatioD,  a  firm  may  act  by  any  of  its  members,  and  a  lunatic  may  Dsn/no^ 
act  by  )iis  oomnutt«e  or  curator  bonis. 

Gfiutruatitm  of  former  AeU,  eU>. 

149. — (1)  Where  in  any  Act  of  Parliament,  instrument,  or  proceeding  Ooutractioo 
passed,  executed,  or  taken  before  the  commencement  of  this  Act  mention  "'^^l,!.. 
is  made  of  a  commitiBion  of  bankruptcy  or  fiat  in  bankraptoy,  the  same  n^nii^^ 
shall  be  construed,  with  reference  to  the  proceedings  under  a  bankruptcy  of  buk- 
petitioQ,  HB  if  a  commisBion  of  or  a  Oat  in  bankruptcy  had  been  actually  '^V't-  ■*^ 
issued  at  the  time  of  the  presentation  of  suoh  petition. 

(2)  Where  by  any  Act  or  instrument,  reference  is  made  to  the  Bank- 
rnptoy  Act,  1869,  tlie  Act  or  Instrument  shall  be  constmed  and  have 
cBeot  as  if  reference  were  made  therein  te  tlie  corresponding  provisions 
of  tbia  Act. 

ISO. — Save  as  herein  provided  the  provisions  of  this  Act  relating  to  Cntiln  pn- 
tbe  remedies  agiunst  the  property  of  a  debtor,  the  priorities  of  debts,  3j|!'|^'° 
the  effect  of  a  composition  or  scheme  of  arrangement,  and  the  effect  of  cmiiL 
a  discharge  shall  bind  the  Crown. 

Ifil. — NothlOK  in  this  Act,  or  in  any  transfer  ot  jorlsdiction  effectad  Bning  (or 
thereby  shall  t^  away  or  affect  any  right  ot  audience  that  any  person  »lnliu 
may  have  had  at  the  conimenoement  of  this  Act,  and  ail  soUdtors  or  j^jJl^ 
other  persons  who  liad  the  right  of  audience  before  the  Chief  Judge  in 
Bankruptcy  shall  have  the  like  right  of  aodleDoe  in  bankruptcy  natters 
in  the  High  Court. 

152.— Nothing  in  this  Act  shall  affect  the  provisions  of  th«  Harried  Mwtlrf 
Women's  Property  Act,  1882.  mem. 

Tra/MUory  Prorinmu. 

1G3. — (1)  The  existing  comptroller  in   bankruptcy  and  his  offlceis,  CaDiptn>lI«r 
clerks,  and  servants  shall  nut  be  attached  to  the  IJupreme  Coort,  but  <*'  buik- 
Bhall  in  all  reapecta  act  under  the  directions  of  tho  Board  of  Trade.  IS'Si  "*"'' 

(2)  The  existing  offida]  assignee,  provisional  and  official  awignee  of  naff. 
the  estates  and  e&cte  of  insolvent  debtors,  and  receiver  of  the  b^lvent 
Debtors'  Court,  tegelher  with  liis  staff,  the  official  solicitors  and  the 
messenger  in  bankruptcy,  together  with  his  staff,  and  tbe  acooontant 
in  bankruptcy  and  his  sh^.and  also  Buch  otber  officers  and  clerks  of  the 
London  Bankmptoy  Court  as  the  Lord  Chancellor,  with  the  concurrence 
ot  the  Board  of  Trado,  may  at  any  time  select,  sbaU  be  transferred  to 
and  become  officers  of  the  Board  ot  Trade ;  provided  that  this  Board  of 
Trade,  with  the  concurrence  of  the  Lord  Chancellor,  may  at  any  time 
transfer  any  such  officer  or  clerk  from  the  Board  of  Trade  to  Uu>  Supreme 
Conrt. 
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W**'*!"!,      (3)  Robisot  to  the  provisIonBof  this  Act  they  shall  hold  thoir  dEco 
*"  by  the  Bome  t«nnre  and  on  the  same  t«rms  and  conditions,  »nd  be 

entitled  to  the  same  rights  in  respect  of  raJar;  and  penFJon  as  heietofore, 
and  their  duties  shall,  except  so  far  aa  aJtered  with  their  own  coniwct, 
be  ancb  as  In  the  opnioD  of  the  Boaxd  of  Trade  are  anali^oas  tc  thoe 
perfoimed  by  them  at  the  commencement  of  this  Act. 

(4)  On  the  occnrrence,  at  any  time  after  the  passing  of  this  Act,  d 
any  vacancy  in  the  office  of  an;  of  the  sud  persona  tbe  Board  of  Tnde 
may,  with  the  approval  of  the  Treasory,  make  snob  Aciangement  ai  tbe; 
think  Gt,  either  for  tbe  abolition  of  Uie  offloe,  or  for  its  oonlinnuice 
nnder  nodiQed  conditions,  and  may  appoint  a  fit  person  to  petfonn  tit 
remaining  duties  thereof,  and  the  person  so  appointed  shall  hare  all  tiw 
powers  and  authorities  of  tbe  person  who  is  at  tjie  passing  of  thia  Ad 
tbe  bolder  of  snch  office ;  and  all  estates,  rights,  and  effects  rested  il 
the  time  of  the  vacancy  in  any  snch  offlcer  shall  by  virtae  of  nA 
appoiaUQcnt  become  vest«d  in  tbe  person  so  aiqiointed,  and  tbe  like 
appointment  on  B  vacancy  shall  be  made,  and  the  like  vesting  shall  bin 
effect  from  time  to  time  as  occasion  requires :  Provided  thitt  any  paws 
so  appointed  shall  be  an  officer  of  the  Bo«rd  of  Trade,  and  ofaall  in  kU 
respects  act  under  tbe  directions  of  the  Board  of  Trade. 

(5}  The  Board  of  Trademay,  with  the  approval  of  the  Lord  Cbancello, 

from  time  to  time  direct  that  any  dalles  or  functions,  not  of  a  jndicU 

character,  relating  to  any  baukrapt«des.  Insolvencies,  or  other  pnioetdiigt 

under  any  Act  pdor  to  the  Bankniptoy  Act,  1889,  which  wei«,  at  tte 

time  of  the  passing  of  this  Aot,  pertormed  or  eierciwd  bj  regiium  rf 

connty  coorts,  shall  devolve  on  and  be  performed  by  the  otHtial  noeint, 

and  therenpoD  all  powers  and   aathoritiee  of   the  regisbar,  aod  )fi 

estates,  lights,  and  effects  vested  in  the  registrar  shall  beoome  vestsd  a 

the  official  receiver. 

Pownto  IM. — (1)  It  the  Lord  Ohanoellor  Is  of  opinion  that  any  ofSoeattaobid 

■baibh         to  the  London  Bankruptcy  Court  at  the  paaaine  of  thia  Act  is  so- 

^^^Jp<         necessary,  be  may,  with  the  conciuTenae  of  tbe  'n^asniy,  at  any  tine 

kfter  the  pturing  of  this  Act,  abolish  the  offloe. 

(2)  The  Tteaniry  may,  on  the  petition  of  any  pemn  whose  ofiee  it 
empioyment  It  aboUshed  by  or  andar  this  Act,  on  the  cotnmenoemsat 
of  this  Act  01  on  any  other  event,  inqiure  whether  any;  and  if  any,  wtoi 
compensation  ought  to  be  made  to  the  petitioner,  regard  being  had  to 
the  oonditions  on  which  his  appointment  was  made,  the  nature  of  bi» 
office  or  employment,  and  the  doiation  of  his  service ;  and  if  they  think 
that  his  claun  to  compensation  is  Bstoblished,  may  award  to  btin,  oat  d 
moneys  to  be  provided  by  Parliament,  snoh  oompensation,  by  annaitt 
or  otherwise,  as  nnder  the  ciicnmAancea  of  tbe  case  they  think  jnA  tal 
teBBonable. 

(3)  The  Board  of  Trade  may,  nnder  the  like  oondlUons  and  en  tkt 
like  terms,  abolish  any  of  the  offices  in  the  last  preceding  secdo* 
mentioned. 

166.— (I)  Tbe  Lord  Chancellor  or  Board  of  Trade  may,  at  any  time 
after  the  passing  of  this  Act  appoint  any  person  whose  offloe  is  abolished 
nnder  this  Act  to  some  other  office  nnder  this  Act,  tbe  dnties  of  whidi 
he  is  in  tbe  opinion  of  the  Lord  Chancellor  or  Bosj^  compet«nt  to 
perform.  Provided  that  the  person  so  appointed  shall  dmii^  hit 
tenure  of  the  new  office  receive  an  amount  of  nnnnnl  r -'— 


which,  together  with  the  compensation  for  the  loss  of  the  a 
office,  is  not  less  than  tbe  emolnments  of  the  abolished  office. 

(2)  Wben.after  the  commencement  of  this  Act,  any  officer  is  emtjiiBid 
In  the  performance  of  any  dnties  relating  to  bankruptcy  or  insolveDcy, 
under  any  pretions  Act,  the  Ivord  Chancellor,  or,  as  tlK  esse  may  be, 
tbe  Board  of  Trade  may  order  that  mch  officer  may,  in  addition  to  sadi 
duties,  perform  any  analogous  duties  nnder  this  Act,  without  bcisg 
entiUed  to  raoeive  any  additional  remuneration. 
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IG8.— Every  penon  ippolnted  to  any  office  or  employment  nnderthJB  MA4TVtct. 
Aot  shall  in  the  fiist  iaataiice  be  Belected  from  me  peraona  (if  any)       "■  ^^ 
vhosa  offloe  or  employmsnt  is  abolished  under  this  Act,  unless  in  the  q^H^tjui  at 
opioioD  of  the  Lorcl  Chancellor,  or  in  the  caao  of  perBous  to  be  appointed  putoiu  tmm 
by  the  Board  of  Tmde,  of  tbat  Board,  noae  of  such  persons  are  fit  for  boldsn  of 
luoh  oBioa  or  employment :  Provided  that  the  person  aO  appointed  or  fS'"*''"' 
employed  abaU  during  hia  Wnnre  of  the  new  office  be  entitled  to  receive  °°°**- 
an  amount  of  remuneration  which,  togetber  with  the  compensation  (if 
any)  for  loss  of  the  abolished  office,  shall  be  not  less  than  the  emolu- 
ment of  the  abolished  office. 

1S7.— If  any  perauu  to  whom  a  compensation  anuoity  is  granted  under  Am 
this  Act  accepts  an;  public  employment,  be  abatl,  during  the  continuance  "*  f 
of  that  employment,  receive  only  so  much  (if  any)  of  tbat  annuity  as,  ^^ 
with  the  remuneration  of  that  employment,  will  amonnt  to  a  snm  not  t^i, 
exDoeding  the  salary  or  emulumenta  in  respect  of  the  loss  whereof  the 
annuity  was  awarded,  and  if  the  remuneration  of  that  employment  is 
equal  to  or  greater  than  such  salary  or  emoluments  the  annuity  shall  be 
snapended  so  long  as  he  receives  tbat  remuueratioD. 

168. — The  registrars,  clerks,  and  other  persons  holding  their  offices  a1 

the  passing  of  this  Act  who  may  be  continued  in  their  offices,  aball,  on JP" 

their  retirement  therefrom,  be  allowed  such  snperaonuation  as   they  ^*"'      ' 
would  have  been  entitled  to  receive  if  this  Act  had  not  been  passed,  and 
they  had  continoed  in  their  offioes  under  the  ezistinK  Act. 

1S9,— In  every  liquidation  by  anangement  under  Mie  Bankruptcy  Act,  Tnutwof 
1369,  pending  at  the  conuueucement  of  this  Act,  it  at  any  time  after  "^!^^^ 
the   oouimeuoemeut  ol   this    Act  there   is  no   trustee  acting   in  the  offin  <a 
liquidation  by  reason  of  death,  or  for  any  other  cause,  SQ^  of  the  tnuun  in 
official  receivers  of  bankrupts'  estat«a  as  is  appointed  by  the  Board  of  {|;|3|^^ 
Trade  for  that  purpose  ahaU  become  and  be  the  trustee  in  the  liquidation,  Bukrnpiox 
BJid  the  property  of  the  liquidating  debtor  shall  pass  to  and  vest  in  him  Act,  isos. 
accordingly ;   but  this  provision  shall  not  pntjndice   the   right  of  the 
creditors  in  the  liquidation  to  appoint  a  new  trustee,  in  manner  directed 
by  the  Bankruptoy  Act,  18S9,  or  the  rules  thereunder ;  and  on  such 
appointment  the  property  of  the  liquidating  debtor  shall  pass  to  and 
vest  in  the  new  trustee. 

The  provisions  of  this  Act  with  respect  to  the  duties  and  responsibilities 
of  and  acoounting  by  a  trustee  in  a  bankruptcy  under  this  Act  shall 
apply,  as  nearly  as  may  be,  to  a  trustee  acting  under  the  provisions  of 
this  section. 

160. — Where  a  bankruptcy  or  liquidation  by  arrangement  under  the  Tmuferof 
Bankraptoy  Act,  1869,  has  been  or  is  hereafter  dosed,  any  property  of  oo<M^iUnc 
the  bankrupt  or  liquidating  debtor  which  vested  in  the  trustee  and  has  ^SmS^'"^ 
not  been  reallied  or  distribuled  shall  vest  in  such  peison  as  may  be  baokniptey 
appointed  by  the  Board  of  Trade  for  that  porpose,  and  he  shall  thereupon  "r  U<|iii<l*- 
procoed  to  get  in,  realize,  and  distribute  the  property  in  like  manner  '^°''- 
and  with  and   subject  to   the  like  powers  and  obligations  aa.  far  as 
applicable,  as  if  the  bankruptcy  or  liquidation  were  continuing,  and  he 
were  acting  as  trustee  thereunder. 

161. — In  every  bankruptcy  under  the  Bankruptcy  Act,  1869,  pending  Trmufer 
at  the  commancement  of  this  Act,  where  a  registrar  of  the  London  fl^^tj^ 
Bankruptcy  Court  or  of  any  county  court  is  or  would  heruafter  but  for  >—  H^fL. 
this  enactment  become  the  trustee  under  the  bankruptcy,  such  of  the  ' 


official  roceiveis  of  bankruptfi'  estates  aa  may  be  appointed  by  the  Board  "^clal  i 
of  Trade  for  that  purpose  shall  from  and  after  the  commencement  of  "  "'' 
this  Aot  be  the  trustee  in  the  place  of  the  registrar,  and  the  property  of 
the  bankrupt  shall  pass  to  and  vost  in  the  official  receiver  accordingly. 
Umilained  .fVndi  or  J?Mdmd*. 
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**'*Bi'"'  '^i'l'loiid  which  has  remdined  naclaimed  for  more  than  mx  inoDtfas,« 

''•  where,  after  making  a  final  dividend,  sacb  trastee  shall  hai*  in  hk 

Mbatod        baikb  or  nnder  his  control  any  nnclaimed  or   [indiBtiilrated   moneji 

g  from  the  property  of  the  debtor,  be  dutU  forthwith  pBj  tiie  n 

"     ■  ~  the  Bank   of   Bngi»nd.     1 

^^_^  a  certiGoBte  of  iecen>t  of  the 

luiiun  J.IW.  j^^j^y  ^  paid,  which  shall  be  an  effectnal  diachaige  to  him  u  napca 

(2)  (a)  Wliere,  after  the  passing  of  this  Act,  an;  nmcUinied  tt 
DudiBtributed  fundi  or  divldeiids  in  the  handi  or  nnder  the  ooatrol  <t 
anj  trustee  or  other  person  empowered  to  collect,  receive,  or  distribotc 
any  funds  or  dividends  nnder  an;  Act  of  Parliaiuent  meaticHMid  in  the 
Fooith  fiohednle,  or  any  petition,  resolution,  deed,  or  other  [Koceedidf 
under  or  in  pursoaiice  of  an;  mch  Act,  have  remained  or  remajn  id- 
claimed  or  nndiatributed  far  six  months  after  the  same  became  claimabk 
or  diiitribntsble,  or  in  any  other  case  for  two  years  after  tbe  leoeipl 
thereof  by  snch  trustee  or  other  person,  it  shall  be  tbe  duty  of  (aeb 
trustee  or  other  petson  forthwith  to  pay  the  sama  to  the  BanknuitCT 
Estabee  Aooonnt  at  the  Bank  of  England.  The  Board  of  Tnde  shall 
famish  snch  trustee  or  other  person  with  a  certificate  of  receipt  d 
the  money  so  paid,  which  sh^  be  an  effectual  discbs^e  to  bun  ia 
respect  thereof. 

(i)  The  Board  of  Trade  may  at  any  time  order  any  such  tmsteev 
other  person  to  submit  te  them  an  acconnt  verified  by  affidavit  of  tbe 
sums  receired  and  paid  by  him  under  or  in  pntsnauce  of  any  ssdi 
petition,  resolution,  deed,  or  other  prooeeding  as  aforeisid,  and  may 
direct  and  enforce  an  audit  of  the  account. 

(b)  The  Board  of  Trade,  with  the  cononrrence  of  the  TreaBoij,  mqr 
from  time  to  time  appoint  a  person  lo  collect  and  get  in  all  tact 
unclaimed  or  mtdistribnted  funds  or  dividends,  and  for  the  porporas  of 
this  section  any  court  having  jnrisdictioii  in  bankruptcy  sball  have  and 
al  tbe  instance  of  the  person  so  appointed,  or  of  the  Board  of  Trade, 
may  exercise  all  the  powers  conferred  by  this  Act  with  respect  te  tbe 
discovery  and  reallnUon  of  the  property  of  a  debtor,  and  the  provinow 

of  Part  I.  of  this  Act  with  respect  thereto  shall,  witfa  any  i       

modifications,  apply  te  proceedings  under  this  section. 

(8)  The  prov&ions   of   this  section   shall  not,  except  i      _.^ 
declared  herein,  deprive  any  peison  of  any  larger  or  other  right  ■> 
temedy  to  which  he  may  be  entitled  against  such  trustee  iw  otba 

(4)  Any  person  claiming  te  be  entitled  to  any  moneys  paid  in  to  tb* 
Bankruptcy  Estates  Account  puisuaut  te  this  section  may  ai^y  to  the 
Board  of  Trade  for  payment  to  him  of  thesame,andthe  Board  oif  Trads, 
if  satisfied  that  the  person  claiming  is  entitled,  shall  make  an  mi1«  fcr 
tbe  payment  to  such  person  of  tbe  snta  due. 

Any  person  dissatisfied  with  the  decision  of  the  Board  of  Trade  ia 
respect  of  his  claim  may  appeal  to  the  High  Court. 

(fi)  The  BoMd  of  Trade  may  at  any  time  after  the  puwing  of  tbts  Art 
open  the  account  at  the  Bank  of  England  referred  te  in  tUs  Act  as  the 
Bankruptey  Estates  Account. 

PunitkiHfnt  of  FrvadMiimt  DeHan. 
^^^  163.— <1)  tiections  eleven  and  twelve  of  Uie  Debtors  Act,  IMS, 
^^^||J2^^  relating  te  the  panishment  of  traadoleDt  debtors  and  impoeing  a 
n  A  s«  Vict  penalty  for  abscondir^  with  property,  shall  have  effect  as  if  tboe  «cte 
^■(t^  substituted  therein  for  the  words  "if  after  the  pteaentaliiKi  cf  a 
P™™''  bankruptey  peUtion  against  bim,"  the  words,  "  if  after  the  preamtatioB 
^^       of  a  bankrnpte;  petition  by  or  against  him." 

(2)  Tbe  provUons  of  the  Debtets  Act,  1S69,  as  te  oflenoee  by  baat- 
nipts  shall  apply  to  any  person  whether  a  trader  or  not  in  twpect  <t 
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oidei  bad  been  made. 

164,— SectioD  gixtean  of  the  Debtors  Act,  1869,  shall  be  cooBtrned  ^°™''°' 
and  have  effect  as  if  the  tenn  "  a  trostee  in  any  bantmptcy  "  Included  S^^„^ 
the  official  receiver  of  a  bankrupt's  estate,  and  shall  apply  to  offences  outim  on 
ODder  this  Act  as  well  as  to  offences  nndei  the  Debtors  Act,  1869.  nport  of 

165.— (1)  Where  there  in,  in   the  opinion  of  the  Conrt,   grooud  to^SU""" 
believe  that  the  baoknipt  or  any  other  pernon  has  been  guilty  of  any 
offence  which  is  by  statute  made  a  misdemeanour  in  cases  of  bankruptcy,  ^^f^' 
the  Court  ma;  commit  the  bankrupt  or  such  other  person  for  trial.  mmmit  tor 

(2)  For  the  purpose  of   committing   the  baokiapt  or    such    other  trinL 
person  for  trial  the  Court  shall  have  all  the  powers  of  a  stipendiary 
magUtiste  as  to  taking  depositions,  binding  over  witnesses  to  appear, 
admitting  the  accpsed  to  biul,  or  otlierwiBe. 

i^othing  in  this  sub-section  shall  be  construed  bh  derogating  from 
tbe  powers  or  jurisdiotion  of  the  High  Court. 

166. — Where  the  Conrt  orders  the  prosecntion   of  any   parson   for  Poblhs 
any  offence  under  the  Debtons  Act,  1869.  or  Acts  amending  it,  or  for  ^^^ 
any  offence  arising  out  of  or  connected  with  any  bankruptcy  proceed-  nrinln  imm 
lDg«,  it  shall  be  the  duty  of  the  Director  of  PnUic  Prosecntions  to 
institute  and  carry  on  tbe  prosecution. 

167. — Where  a  debtor  has  been  guilty  of  any  criminal  oSenoe  he  Crimiiui 
shall  not  be  exempt  from  being  proceeded  against  therefor  by  icason  jJS^^'^ 


Interpretati/m. 

168. — (1)  In  this  Act,  nnloss  the  context  otherwise  requires —  Ir 

"  The  Conrt "  means  the  Court  having  jurisdiction  in  bankniptoy  ^ 
under  this  Act : 

"  Affidavit"  includes  statutory  declaratioos,  affirmations,  and  attesta- 
tions on  bononr : 

"  Available  act  of  bankraplcy  "  means  any  act  of  baokraptcy  available 
for  a  bankruptcy  petition  at  the  date  of  the  presentation  of  tbe 

gitition  on  which  the  receiving  order  is  mode : 
ebt  provable  in  faankraplcy "  or  "  provable  debt "  includes  any 

detit  or  liability  by  this  Act  made  provable  in  bankruptcy ; 
"  Qazett«d  "  means  published  in  the  Ijondon  Uaiotlc : 
■'  Qeneral  mies  '  includes  forms ; 
"  Goods  "  includes  all  chattels  persooal ; 
"  High  Court "  means  Her  Majesty's  High  Court  of  Jnstjce : 
"  Local  Bonk "  means  any  bank  in  or  in  the  ne^hhonrhood  of  the 

bankmptcy  district  in  which  the  proceedings  are  taken ; 
"  Oath "  Includes  affirmation,  statatory  declaration,  and  attestation 

on  honoor: 
"  Ordinary  resolntion'  means  a  resolution  decided  by  a  majority  in 

valne  of  the  ctedltdrs  preseut,  personally  or  l)y  proxy,  at  a  meeting 

of  creditors  and  voting  on  the  resolution : 
"  Person  "  includes  a  body  of  persons  corporate  or  uniocorporate ; 
*'  PreBcrit>ed "  means  prescribed  by  general  mles  witliiu  the  meaning 

of  tbls  Act : 
"  Property  "  inclodes  money,  goods,  thingi  in  action,  land,  aud  every 

description  of  property,  whether  real  or  pemonal   and   whether 

situate  in  England  or  elsewhere ;  aUo,  obligations,  easements,  and 

every  description  of  estate,  interest,  and  profit,  present  or  future, 

vested  or  contingent,  arising  ont  of  or  incident  to  property  as  above 

defined: 
"  EesolDtion  "  means  ordinary  resolntiou : 

"  Secured  creditor  "  means  a  person  holding  a  mortfpge  charge  or  lien 
VOU  II.  F  F  F 
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(•  on  the  pfopntf  of  Hie  debtor,  or  onj  put  tiieieof,  H  ft  seooiitr  he 
a  debt  dne  to  bfm  from  the  debtor : 

"  Bchedole "  means  schodale  to  this  Act : 

"SherifE"  inolndes  uij  offioer  charged  with  the  execation  of  a  writ  or 
other  prooBM : 

"  Special  reBOlntion '  dmbiu  a  resolHtion  decided  by  a  majority  in 
Qomber  and  three  foiuth»  it)  ralae  of  the  creditors  present,  per- 
sonally or  by  proxy,  at  a  meeting  of  creditors  and  voting  on  thi 
reaolnUon: 

"  Treasnry  "  means  the  Oonuolsi^neis  of  Her  Majesty's  Treaaorr : 

"  Trustee  "  means  the  trostee  In  bankniptcy  of  a  debtor's  estate. 

(1)  The  schedules  to  this  Act  shall  be  constmed  and  have  effect  e 
part  of  this  Act. 

169— <1)  The  enactmenU  described  In  the  Fifth  Schedule  are  hereby 
^  repealed  as  from  the  commencement  of  this  Act  to  the  extent  mentioned 
in  that  Schedule. 

(2)  The  repeal  effected  by  this  Act  shall  not  affects 

(a)  anything  done  or  soSeied  before  the  commeucemeDt  of  this  Act 
nndei  Rny  enactment  repealed  by  this  Act ;  nor 

(A)  any  right  or  privil^e  acquired,  or  duty  imposed,  or  liability  or 
disqnaliflcaCiou  incurr^  under  any  enactment  so  repealed ;  nor 

(a)  any  fine,  forfeiture,  or  other  punishment  incurred  or  to  be  incurred 
in  respect  of  any  oSeiice  oommitted  or  to  be  committed  against  any 
eoactment  so  repe&led ;  nor 

(if)  the  institution  or  cootinuance  of  any  proceeding  or  other  remedy, 
vhethei  under  any  enactment  so  repealed,  or  otherwise,  for  ascer- 
taining any  such  liability  or  disqualification,  or  enfon^g  or  le- 
covering  any  such  Que,  forfeiture,  or  punislmient,  as  aforeetud. 

(3)  notwithstanding  the  repeal  effected  by  this  Act,  the  proceedings 
under  any  bankruptcy  petition,  liqnidation  by  arrangemeiu,  or 
compositioD  with  CKditora  under  the  BaiikrnptcyAct,  1869,  pending 
at  tLe  conmieacemeot  of  this  Act  shall,  except  so  far  as  any  pro- 
vision of  this  Act  is  expressly  applied  to  pending  prooeedings,  con- 
tinue, and  all  the  provistooa  ot  the  Bankruptcy  Act,  18C9,  shall, 
except  as  aforesaid,  apply  thereto,  as  if  this  Act  had  not  passed. 

■  ITO. — After  the  passing  of  this  Act  no  composition  or  liquidation  by 
arraogoment  under  sections  12G  and  126  of  the  Bankniptcy  Act, 

5,  1869,  shall  be  entered  into  or  allowed  without  the  sanction  of  the 

court  or  registiar  having  jurisdiction  in  the  matter ;  such  «"■■*"" 
aliaJl  not  be  granted  nnless  the  oomposition  or  liquidation  appean 
to  the  court  or  registrar  to  be  reasonable  and  calculated  to  benefit 
tlie  geoeml  body  of  creditors. 


SCHEDULES. 


THE    FIBBT    SCHEDULE. 
Mbetikob  of  Cbbditobs. 

I.— The  first  mertlng  of  cueditois  shall  be  ■nmmoned  for  a  iaj  m* 
later  than  fourteen  days  after  the  date  of  the  receiving  order,  onlesB  the 
Conrt  for  any  special  reason  deem  it  expedient  that  the  meeUog  be 
summoned  for  a  later  day. 

S. — The  offii^al  reoeiver  shall  summon  the  meeting  by  giving  not  lea 
than  seven  days'  notice  of  the  time  and  place  thereof  iu  Uie  Ltmdon 
Oaiet(«  and  in  a  local  paper. 

&~The  offloial  reoeiver  shall  also,  M  mod  m  praoticftble,  Msd  to  eack 
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onditoi  nwDlIoned  in  tlM  debtor^  atetemant  of  afliln,  a  motioe  of  the  ma4TVict. 

S'ioe  of  the  flnt  meeting  erf  orediton,  fUKompaoied  by  &  ■mn-      °-*^ 
e  debtor's  statement  c»  afliin,  molDdins  the  tamaea  of  his 


lime  and  plaoe  of  tbe  flnt  meeting  of  orediton,  aocompaoied  by  &  ■■ 
marj  of  the  debtor's  statement  c»  afliin,  molDdins  the  a 
bilnre,  and  as;  obBerrationB  tbweoD  which  tbe  offidal  r 


think  St  t«  make ;  but  the  prooeedings  at  the  Snt  meeting  shall  not  be 
invalidated  by  reason  of  an;  soah  notice  or  snmmar;  not  having  been 
•eot  or  received  before  the  moating. 

4.— The  meeting  shall  be  held  at  sooh  place  as  is  in  the  omnioo  of  the 
offidal  receiTer  most  convenient  for  the  majoritj  of  the  eraditon. 

5.^The  official  receiver  or  the  trustee  may  at  ai^  time  sommon  a 
meeting  of  creditors,  and  aball  do  bo  whenever  so  directed  by  the  Court, 
or  so  reqaeeted  in  writiug  by  one  fourth  in  value  of  the  oreditoia. 

6. — Meetings  subsequent  to  the  flrat  meeting  aliall  be  nimnuined  by 
sending  notice  of  the  time  and  plaoe  thereof  to  each  creditor  at  the 
address  given  In  bis  proof,  or  if  he  has  not  proved,  at  the  address  given 
in  the  debtor's  statement  of  affairs,  or  at  such  otiier  address  as  may  be 
known  to  the  person  summoning  tbe  meeting. 

7. — The  official  receiver,  or  some  person  nominated  by  him  shall  be  the 
ohairnuu)  at  the  first  meeting.  The  chairman  at  subsequent  meetings 
shall  be  suoh  person  as  Che  meeting  by  resolution  appoint. 

S.— A  person  shall  not  be  entitled  to  vote  as  a  creditor  at  the  flnt  or 
anj  other  meeting  of  creditors  unless  he  has  dnlj  proved  a  debt  provable 
in  bankruptoy  to  be  due  to  him  from  the  debtor.  Bjid  the  proof  has  been 
dolj  lodged  beforo  tbe  time  appointed  for  the  meeting. 

9. — A  creditor  shall  not  vote  at  any  sncb  meeting  tn  respect  of  any 
unliquidated  or  contingent  debt,  or  any  debt  tbe  tnlne  of  which  is  not 
ascertained. 

10. — For  tbe  porpoee  of  voting,  a  secured  creditor  shall,  unless  he  sur- 
renders hia  security,  state  in  his  proof  tbe  particulars  of  his  secorit/,  tbe 
date  when  it  was  given,  and  the  value  at  which  he  ammnBcn  it,  and  shall 
be  entitled  to  vote  only  in  respect  o(  the  balance  (if  any)  due  to  him, 
after  deducting  the  value  of  his  security.  If  he  votes  In  respect  of  bis 
whole  debt  he  shall  be  deemed  to  have  surrendered  his  security  nnlesn 
the  Court  on  application  is  satisfied  that  tbe  omission  to  v^oe  the 
security  has  arisen  from  inadvertence. 

11.— Acreditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a 
current  bill  of  exchange  or  promissory  note  held  by  him,  anless  be  is 
willing  to  treat  the  liability  to  him  thereon  of  every  person  who  is  liable 
thereon  antecedently  to  the  debtor,  uid  aguxtst  whom  a  receiving  order 
has  not  been  made,  as  a  security  in  his  hands,  and  to  estimate  tbe  valne  - 
thereof,  and  for  the  purposes  of  voting,  but  not  for  the  purposes  of 
dividend,  to  deduct  it  from  bis  proof, 

12.— It  shall  be  competent  to  the  trustee  or  to  the  offidal  receiver, 
within  twenty-eight  days  after  a  proof  estimating  tbe  value  of  a  secuiity 
as  aforesaid  has  been  made  use  of  in  voting  at  any  meel^g,  to  require 
the  creditor  to  ^ve  np  the  security  for  the  benefit  of  the  creditors 
generally  on  payment  of  the  value  so  eetimated,with  an  addition  thereto 
of  twenty  per  centum.  Provided,  that  where  a  creditor  has  put  a  value 
on  such  securit;,  he  may,  at  any  time  before  be  has  been  required  to 
give  up  such  secnrity  as  aforesaid,  correct  such  valuation  by  a  new 
proof,  and  deduct  such  new  valoe  from  his  debt,  bnt  in  that  case  such 
addition  of  twenty  |)er  centum  shall  not  be  made  if  the  traatee  requires 
the  secnrity  to  be  given  up. 

'  13. — If  a  reoeiving  order  Is  made  against  one  partner  of  a  firm,  any 
cieditor  to  whom  that  partner  is  indebted  jointly  irith  tbe  other  partners 
ol  tbe  firm,  or  any  of  them,  may  prove  hia  debt  tor  tbe  pnrpoae  oi  voting 
st  any  meeting  of  crediton,  and  shall  be  entitled  to  vote  thereat. 
'  li.— The  chairman  of  a  moollng  shall  have  power  to  admit  or  MJeot  a 
proof  for  the  poipoM  of  voting,  bnt  his  deoiiion  aball  be  ndiject  to 
•SPMl  to  ttw  Obnit.    If  In  !■  In  donbt  wbMlMt  tlia  praof  of  a  oredUor 
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M  A  4T  Vict,  should  be  admiUed  or  rejected  he  shall  mark  the  proof  as  objecMd  ta 
=■  *2-  and  shall  allow  the  creditor  to  vote,  snbject  to  the  rote  being  declarrd 
invalid  in  the  event  of  the  objection  being  anBtained. 

IS.— A  creditor  may  vote  either  io  person  or  bv  proxj. 

16, — Eveiy  ioBtmrneiit  of  proxy  al^ll  be  in  the  prescribed  foTm,  taS 
Hhall  be  iaHued  by  the  official  receiver,  or.  after  the  appointment  of  ■ 
trustee,  by  the  troHtee,  and  every  insertion  therein  shall  be  in  the  hand- 
writing of  the  peraoti  giving  the  proxy. 

17.— A  creditor  may  give  a  geiieial  proxy  to  his  manager  or  clerk,  or 
any  other  peixoo  in  his  regti^  umployment.  In  sach  caae  the  instru- 
ment uf  proxy  shall  state  the  relation  in  which  the  person  Io  act 
thereunder  stands  to  the  creditor. 

18. — A  creditor  may  give  a  special  proxy  to  any  peTBOa  to  vote  at  any 
spociiied  meeting,  or  adjuomment  thereof,  for  or  afcaindt  any  specdfic 
resolution,  or  for  or  against  any  specified  person  as  tmstee,  or  membei 
of  a  committee  of  inspection. 

19. — ^A  proxy  shall  not  be  nsed  nnless  it  is  deposited  with  the  official 
receiver  or  tmstee  before  the  meeting  at  which  it  is  to  be  nsed. 

20. — Where  it  appears  to  the  saUsfaction  of  the  Coort  that  any  solidta- 
tion  has  beeo  nsed  by  or  on  behalf  of  a  trustee  or  receiver  in  ohtainii^ 
proxies,  or  in  procuring  the  tmsteeship  or  receivership,  except  by  tii 
direction  of  a  meeting  of  creditors,  the  Coart  shall  have  power,  if  it 
think  fit,  to  order  that  no  ramoneration  shall  be  allowed  to  the  person 
by  whom  or  on  whose  behalf  such  solicitation  may  have  been  ex^cised. 
notwithstanding  any  resolution  of  the  committee  of  iiupection  or  of  tin 
creditors  to  the  oontiary. 

21. — A  creditor  may  appoint  the  official  receiver  of  tlie  debtor's  estate 
to  act  in  manner  prescribed  as  his  general  or  special  i^ozy. 

2*2,— The  ohainnan  of  a  meeting  may,  with  the  consent  of  the  meeting, 
adjonm  the  meeting  from  time  to  time,  and  from  place  to  place. 

23.— A  meeting  shall  not  be  competent  to  act  for  any  pnrpone,  except 
the  election  of  a  chairman,  the  proving  of  debts,  and  the  adjonniment  of 
the  meeting,  nnless  there  are  present,  or  represented  thereat,  at  least 
three  creditors,  or  all  the  creditors  if  their  number  does  not  exceed 

21. — If  within  half  an  hour  from  the  time  appointed  for  the  meetinga 
qaoriim  of  creditors  ia  not  present  or  represented,  the  meeting  shall  be 
adjoomed  to  the  same  day  in  tlie  following  week  at  the  siune  time  aod 
place,  or  to  such  other  day  as  the  chairnan  may  appoint,  not  being  ks> 
than  seven  or  more  than  twenty-one  days. 

25. — The  chairman  of  every  meeting  shall  cause  minntes  of  the  proceed- 
ings at  the  meeting  to  be  drawn  np,  and  fairly  entered  in  a  book  kept  fof 
that  purpose,  and  the  minutes  shall  be  signed  by  him  or  by  tbe  chairman 
of  the  next  ensuing  meeting. 

26. — No  peison  acting  either  under  a  general  or  special  proxy  aballrote 
in  favour  of  any  resolution  which  would  directly  or  indirectly  place  him- 
self, his  partner  or  employer,  in  a  position  to  receive  any  remuneration 
out  of  the  estate  of  the  debtor  otherwise  than  as  a  creditor  latoably  with 
the  other  creditors  of  tlie  debtor.  Provided  that  where  any  person  bokli 
special  proxies  to  vote  for  the  appointment  of  himself  aa  trustee  he  inaj 
nse  the  said  proxies  and  vote  accordingly. 

B»tIon  O.  THE  SECOND  BCBBDDLE. 

Pboof  of  Debts. 
Proof  in  ordinary  Que*. 
1. — Every  cieditorBhall(«tiveblsdebtassooiiasmaybeafiar  tbe  mak- 
ing of  a  receivii^  order. 
2. — A  debt  may  be  irovad  by  delivering  or  sending  throngh  tbe  poM  io 
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a  prepaid  letter  to  the  offlcial  TeoeiTer,  or,  jf  a  trustee  has  been  appointed,  *^ 
to  the  trustee,  an  affldavit  verif^iitig  the  debt.  _ 

3. — Tbe  affidavit  may  be  made  b;  the  credit^ir  himself,  or  bj  Rome 
person  aathoriied  by  or  on  behalf  of  the  creditor.  If  made  b;  a  person 
»o  authorized  it  ahall  utate  his  anthorit;  aud  means  of  knowledge. 

4. — The  affidavit  shall  contain  orjrefer  to  a  statement  of  account  ^hon- 
ing tlie  particulars  of  the  debt,  and  sliall  specif;  Che  roucheis.  if  any,  by 
vrhicb  the  anme  can  be  substantiated.  TTie  official  receiver  or  trustee 
maj'  at  any  time  call  for  the  production  of  the  vouchers. 

5. — Tbe  affidavit  shall  slate  whether  the  creditor  is  or  is  not  a  secured 
creditor. 

6. — A  creditor  shall  bear  the  cost  of  proving  his  debt,  oiilesa  tbe  Court 
otherwise  specially  orders. 

7, —  Every  creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and 
examine  the  proofs  of  other  creditors  before  the  first  meeting,  and  at  all 
reasonable  times. 

8. — A  creditor  proving  his  debt  shall  deduct  therefrom  all  trade  dis- 
connts,  but  he  sliBll  not  be  compelled  to  deduct  auy  disconnt,  not 
exceeding  Sve  per  centum  on  the  net  amount  of  his  claim,  which  he  may 
have  agreed  to  allow  for  payment  iu  cast). 

pToqf  by  teeured  OredUort. 
9. — If  a  Hecured  creditor  realizes  his  security,  be  may  prove  for  the 
balance  due  Id  him.  after  deducting  tlic  net  iinionnt  roalizefl. 

10. — If  a  secuied  creditor  surrenderB  his  aecarity  to  the  official  receiver 
or  trustee  for  the  general  beneSt  of  the  creditors,  he  ma;  prove  for  bis 
whole  debt. 

11. — If  a  secured  creditordoGi^  not  either  realizeor  surrender  hissecurity 
he  shall,  before  ranViug  for  dividend,  state  in  his  ptoot  the  particulaiB 
of  his  security,  the  date  when  it  was  given,  and  the  valne  at  which  he 
assesses  it,  and  xhall  be  entitled  to  receive  a  dividend  only  in  respect  of 
the  balance  due  to  him  aftpr  deducting  the  value  so  assessed. 

12. — (a)  Where  a  security  is  so  valued  tbe  trustee  may  at  any  time 
redeem  it  on  poytnent  to  the  creditor  of  the  assessed  valne. 

(i)  If  tbe  tni.Htee  is  dlsBatisfled  with  the  value  at  which  a  security  is 
asse^ed,  he  nmj  require  that  the  property  comprised  in  any  security  so 
valued  be  offered  for  sale  at  such  limes  and  on  snch  terms  and  condi- 
tions as  tnay  be  agreed  on  between  the  creditor  and  the  troalee,  or  as,  in 
defaalt  of  snch  agreement,  the  Court  may  direct.    If  the  sale  be  by 

Biblic  auction  the  creditor,  or  the  trustee  on  behalf  of  the  estate,  may 
d  or  purchase. 

(c)  I'rovided  that  tbe  creditor  may  at  any  time,  by  notice  In  writing, 
require  the  trustee  <o  elect  whether  he  will  or  will  not  exercise  his  power 
of  redeeming  the  security  or  requiring  it  to  be  realized,  and  if  the  trustee 
does  not,  within  six  months  after  receiving  the  notice,  signify  in  writing 
to  the  creditor  bis  election  to  exercise  tbe  power,  he  shall  not  be  entitled 
to  eiercise  it ;  and  the  eqoity  of  redemption,  or  any  other  interest  in  the 
property  comprised  in  the  security  which  i.i  vested  in  the  trusioe,  shall 
vest  in  tbe  creditor,  and  tbe  amount  of  bis  debt  shall  be  reduced  by  the 
Hnount  at  which  the  security  has  been  valned. 

13.— Where  a  creditor  iias  go  valoed  his  security,  he  may  at  any  time 
tmend  the  valuation  and  proof  on  showing  to  the  satisfaction  of  the 
trustee,  or  the  Coart,  that  the  valuation  and  proof  were  made  bontf  Bde 
on  a  mistaken  catimale,  or  that  the  sccnrity  has  diminished  or  increased 
in  value  since  its  previous  valuation ;  but  every  such  amendment  shall  be 
made  at  the  cost  of  tho  oredilor,  and  upon  such  terms  as  the  Court  shall 
order,  nnless  tho  tnistee  'hall  allow  tho  amendment  without  application 
to  the  Conrt. 

14.— Where  a  valnalion  has  been  amended  in  aecordance  with  tbe 
fotegoing  nile,  the  creditor  shall  forthwith  repay  any  sorplns  dividend 
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««&47Vir:r.  which  he  may  have  received  Id  esoem  otthat  to  which  he  wanM  h&vt 
"•  ^*-  boon  entitled  on  t)ie  amended  TaJosticin,  oi,  as  the  caae  may  be,  ahaU  bi 
entitled  to  be  paid  out  of  any  money  for  the  time  being  aToOable  for 
ditidend  any  dividend  or  Hhare  ot  diridead  wliicb  he  may  have  failed  to 
reociTe  liy  reason  of  the  inaccuracy  of  the  original  valuation,  before  tbit 
motley  is  made  applicable  to  the  payment  of  any  future  dividend,  bat  Im 
Bhall  not  be  entitled  to  disturb  the  diatribution  of  any  dividetid  declM«d 
tnfure  the  date  of  the  amendment. 

In. — If  a  croditoT after  having  valued  his  seCDiity  snbeecmently  realim 
it,  or  if  it  is  realized  under  the  provisionB  of  Bale  12,  tJie  tiet  amount 
realized  shall  be  xabatituted  for  the  amount  of  any  valtiation  previoudf 
made  by  the  creditor,  and  sliall  be  treated  in  all  reBpectaaB  anamended 
valuation  made  by  the  creditor. 

16. — If  a  secured  creditor  does  not  comply  with  the  foregoing  inlei  be 
shall  be  excluded  from  all  share  in  any  dividend. 

17, — Subject  to  tlte  provisiong  of  Rule  13,  a  creditor  aliall  in  no  oue 
receive  more  than  twenty  shillings  in  the  pound,  and  interest  as  prtrrided 
by  this  Act. 

Avo^tn  reipeBt  of  BiMtinet  Cantraett. 

18.— If  a  debtor  was  at  the  date  of  tlie  receiving  order  liable  in  respect 
of  distinct  contract«  as  a  member  of  two  or  more  distinct  firms,  or  u  a 
sole  contractor,  and  also  as  member  of  a  firm,  the  circnmstance  tliat  the 
firms  are  in  whole  or  in  part  composed  ot  the  same  indiridnals,  or  tb*t 
the  sole  contractor  is  also  one  of  the  joint  contiactois,  shall  not  prercnt 
proof  in  respect  of  the  contracts,  against  the  propeitieB  reapectiiKly 
liable  on  tbe  contracts. 

Periodicai  PaymeMl. 

19. — When  any  rent  or  other  payment  falls  doe  at  stated  peiiods,aDd 
tbe  receiving  order  is  made  at  any  time  other  than  one  of  those  periods, 
the  person  entitled  to  the  rent  or  payment  may  prove  for  a  proportionate 
part  thereof  np  to  the  date  of  the  order  as  it  the  rent  or  payment  grew 
due  from  day  to  day. 

20. — On  any  debt  or  som  certain,  payable  atacectain  time  or  otherwise, 
whereon  interest  is  not  reserved  or  agreed  for,  and  which  is  oveidoe  U 
the  date  of  tlie  receiving  order  and  provable  in  bankraptoy,  the  credilot 
may  prove  for  inteiest  at  a  rale  not  exceeding  four  per  centani  per 
anntim  to  the  date  of  the  order  from  the  time  wlien  the  debt  or  sam 
was  payable,  if  tbe  debt  or  sum  ia  payable  by  virtue  of  a  written  instn- 
ment  at  a  certain  time,  and  if  payable  othemiae,  then  from  tbetintewbeo 
a  demand  in  writing  has  tieen  made  giving  the  debtor  notice  that  inteieit 
will  be  claimed  from  the  date  of  tlie  demand  until  the  time  of  paymenL 
Deit  payable  at  afmtm'e  time. 

21. — A  creditor  mayprovefor  a  debt  not  payable  when  the  delitor  com- 
mitted an  act  of  liankraptc;  as  if  it  were  payable  presently,  and  may 
receive  dividends  equally  irith  the  other  creditors,  dodncting  only  there- 
out a  rettate  of  interest  at  the  rate  of  five  poirnds  per  centnm  per  aoman 
Oomputed  from  the  declaration  of  a  dividend  to  the  time  when  tlie  debt 
would  have  become  payable,  according  to  tbe  t«rma  on  wliioh  It  was 
oontracted. 

AdnittUm  or  Rtjeetum  of  Protfl. 

22._The  trustee  shall  examine  every  proof  and  the  grounds  of  the  debt, 
and  in  writing  admit  or  reject  it,  in  whole  or  in  pait,  or  require  fnitbef 
evidence  in  support  of  it.  If  he  reject^  a  proof  he  slull  state  In  writing 
to  tbe  creditor  tbe  grounds  of  the  rejection. 

23.—lf  tbe  tniBtoe  thinks  that  a  proof  has  been  inproperly  admitted, 
the  Court  may,  on  the  application  of  the  trustee,  after  notice  to  tb> 
oiedUoT  who  made  tbe  proof,  exponge  tbe  proof  or  lednoe  its  amount. 
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24.— If  a  creditor  le  dissadBfled  with  the  deoisioii  of  tha  tniatve  inMAHVicr. 
respect  of  a  proof,  the  Court  maj,  on  the  applicatton  of  the  creditor,       ^  *^ 
Tererse  or  vary  the  d«ciaioii. 

25.— The  Court  may  also  eipnnge  or  reduce  a  ^TOof  upctt  the 
application  of  a  creditor  if  the  trustee  declines  to  interfere  in  the 
matter,  or,  in  the  case  of  a  composition  or  sobene,  upon  the  application 
of  the  debtor. 

26. — For  the  pnrpose  of  any  of  his  duties  io  relation  to  proofs,  the 
trustee  maj  admioister  oaths  and  take  affidavits. 

27. — The  official  receirer,  before  the  appointment  of  a  trustee,  shall 
have  all  the  powen  of  a  tmatee  with  respect  to  the  examination,  odmlB- 
BioD,  and  rejection  of  proofs,  and  any  act  or  decisioQ  of  his  in  relation 
thereto  shall  be  subject  to  the  like  appeaL 

TBB   THIBD   8CBBDDLB.  SnUonsl. 

List  or  Ubtbopolitah  Covnty  CouBTe. 
The  Bloomsbaiy  Connty  Conrt  of  Middlesex. 
The  Bow  Cotmty  Court  of  Hlddlesei. 
The  Brotnptjjn  County  Coart  of  Middlesex. 
The  Clerkenwell  County  Coort  of  Middlesex. 
The  lAmbeth  County  Court  of  Snrrey. 
The  Marylebone  Coaoty  Conrt  of  Middlesex. 
The  Shoredltch  County  Comt  of  Middlesex. 
The  Uonthwark  County  Court  of  Surrey. 
The  WeatnUnator  Connty  Court  of  Middlesex. 
The  Whiteohapel  Connty  Court  of  Middlesex. 


THE   FOUBTH    BCHEDDLE. 

STATnTBS   RKLATIHa  TO   UNGLAIMBD   DIVIDENDS. 


7  &  8  Vict.  c.  70 

12  k  13  Vict.  o.  106 
24  k  25  Vict.  e.  134 
3ait33Vict.  c.  71 


An  Act  for  fadlitating  anrangemcots  betneen 

debtors  and  creditors. 
The  Bankruptcy  Law  Consolidation  Act,  1849. 
The  Bankmpt47  Act,  1861, 
The  Bantcmptcj  Act,  1889. 


the  fifth  schedule.  g, 

Enaotmbnts  Repealed  as  to  Emqland. 
13  Edw.  1  The  statatea  of  Westminster  the  Second,  chapter  eighteen, 

c.  18.  Execution  either  by  levying  of  the  lands  and  goods,  or 

in  part.  by  delivery  of  goods  and  half  the  land ;  at  the  choice 

of  the  creditor ; 
in  partj  namely, 

the  words  "  all  the  chattels  of  the  debtor  saving  only  bis 
oxen  and  beasts  of  the  plungh,  and." 
32  &  33  Vict.    The  Debtors  Act,  1869. 
c62. 
ui  part,      in  part;  namely. 

Subjection  (i)  of  section  five,  and 
SeoUoDS  twenty-one  and  twenty-two. 
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'■  32  *  33  Vict.    The  BtnkiapKj  Act,  1869. 

0.71. 
'  32  &  33  Vict.    Tbe  Baokiaptcj  Be^ieal  and  Iiiscdi«nt  Conrt  Act,  ISG9, 

c.  S3. 

in  part.      in  part ;  DMitely, 


S3  ft  34  Vict.  The  Abeconding  Debtors  Act.  ISTO. 

0.76. 

31  k  36  Vict.  The  Bankraptey  Diaqoalification  Act,  1871. 

c.  50.  Except  sections  riz,  aeren,  and  eigiit, 

38  ft  39  Tiot.  The  Supreme  Conit  of  Jodicatnre  Act,  187S. 


46  &  47  VrcT.  c.  61  ^The  Agricultural  Holdingt  (England) 
Act,  1883). 
''■      An  Act  for  awiftuliny  tke  Lam  rfloHiig  to  AjfrieitUvral  HMiuft  im 
ISngland.  [26(4  AitgHtt,  188S.] 

Be  it  enacted  try  the  Qaeeu's  most  Excellent  Majesty,  by  and  with  tbe 
advice  and  cunseut  of  the  Lords  Rpiiitna]  and  temporal,  and  CommoDSi 
in  this  present  Parliamentasaembled,  and  by  tbe  tratliority  of  the  mat, 
as  follows : 

PAKT  I. 
iMPBOVEMZmS. 
Compauatioii  far  Impraevm^nU. 
1.— Sabject  as  in  this  Act  menlioued,  where  a  tenant  lias  made  on  his 
holdingany  improrement  comprised  in  the  Pint  Schedule  hereto,  be  dnll. 
on  and  after  the  commencement  of  this  Act,  be  entitled  on  qoittiiv  h^ 
holding  at  the  determination  of  a  tenancy  \x>  obtain  from  the  lanwid 
as  compensation  auder  this  Act  for  sncb  improvement  inch  sum  as  fairly 
repreiieolt  thi;  valne  of  the  improvement  to  an  incoming  tenant :  Provided 
always,  that  in  eHtimatine;  the  valne  of  any  improvemeot  in  the  Ftn> 
Schedule  hereto  there  shall  not  be  taken  into  account  as  part  of  tbe  im- 
provement made  by  the  tenant  what  is  justly  due  to  the  inberent  capa- 
bilities of  the  soil. 


At  to  Imyroremmii  exeeuUd  before  tie  oommeneement  ^Act. 
2. — Compensation  under  this  Act  shall  not  l>e  payable  io  tespect  of 
improvement  executed  before  the  commencement  of  tliiB  Act,  with  tbe 
I   exceptions  following,  that — 

(1)  Where  a  teuaot  baa  within  ten  years  before  the  oommenoenwiii 
of  this  Act  made  an  improvement  mentioned  in  the  third  part  of  tbe 
First  Schedule  hereto,  and  he  is  not  entitled  under  any  contract,  or 

J  omtom,  or  under  the  Agricoltural  Holdings  (England)  Act,  187H,  to 

compensation  In  respect  of  such  improvement ;  or 

(2)  Where  a  tenant  has  executed  an  improvement  mentioned  in  tbe 
Srst  or  second  part  of  the  said  First  Schedule  within  ten  yean  pre- 
vious to  the  commenoement  of  this  Act,  and  he  is  not  entitled  noder 
any  contract,  or  custom,  or  under  the  Agricoltnral  Holdings  (Eng- 
land) Act,  1876,  Io  compensation  in  respect  of  snch  improvement, 
and  the  landlord  witliin  one  year  after  the  commencement  of  this 
Act  declares  in  writing  his  consent  to  tbe  making  of  such  Improve- 
ment, then  such  tenant  on  quitting  his  holding  at  the  detenninatioa 
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of  a  tenanc;  after  the  conuneDOement  of  this  Act  maj  clum  oom-  W  *  (T  Vict. 
penaatioii  under  this  Act  in  respect  of  each  improTementiiitheiiame       "■  ^*' 
manner  as  if  this  Act  bad  been  in  force  at  the  time  of  the  execution 
of  Bach  improTement. 


At  to  ImprmmunU  emeeuted  after  the  eammencement  of  Act. 
3. — Compensation  onder  thia  Act  shall  not  be  payable  in  respect  ot  any  OoMmt  if 
improremeDt  mentioned  in  the  first  part  of  the  First  Schedule  hereto,  {J^i^i? 
and  executed  after  the  commoncemeat  ot  this  Act,  unless  the  land-  muulnTInt 
lord,  or  his  agent  duly  AUlboriEed  in  (hat  behalf,  has,  previousl;  to  the  Bchaliils, 
execution  of  the  improvement  and  after  the  passing  ot  this  Act,  consented  ^"*  I- 
ill  'nriting  to  the  making  of  anch  improvement,  and  any  such  consent 
may  be  given  b;  the  landlord  nncoiiditionally,  or  upon  such  terms  as  to 
compensation,  or  otherwise,  as  may  be  agreed  upon  between  the  land- 
lord and  tlie  tenant,  and  in  the  event  of  an;  agreement  being  made 
between    the   landlord   and   the    tenant,   any    compensation    payable 
tbeTcnoder  shall  be  deemed  to  be  anhstituted  for  compeosatlon  under 
this  Act. 

4. — <^mpeDsation  undsr  this  Act  shall  not  be  payable  in  respect  ot  any  Hotia  to 
improvement  mentioned  in  the  second  part  of  the  First  Schedule  hereto,  '■n*!"^  ■• 
and  ejeouted  after  the  commencement  ot  this  Act,  unless  the  tenant  So^tJ^St 
has,  not  more  than  three  months  and  oot  less  than  two  months  before  Etchtdnle, 
beginning  to  execute  suoh  improvement,  given  to  the  landlord,  or  his  Part  II. 
agent  duly  authorised  in  that  tiehalf,  notice  in  writing  of  his  intention 
so  to  do,  and  oE  the  manner  in  which  he  proposes  to  do  the  intended 
work,  and  upon  snch  notice  being  given,  the  landlord  and  tenant  may 
agree  on  the  terms  as  to  compensation  or  otherwise  on  which  the  im- 
provement is  to  be  executed,  and  in  tbe  event  of  any  such  agreement 
being  made,  any  compensation  payable  thorennder  shall  be  deemed  to 
be  substituted  for  compensation  audor  this  Act.  or  the  landlord  may, 
onless  the  notice  of  the  t«uant  is  previously  withdrawn,  undertake  to 
Diecote  the  Improvoment  himself,  and  may  ezecnto  the  same  in  any 
reasonable  and  proper  manner  which  he  thinks  fit,  and  charge  the  tenant 
with  a  sum  not  exceeding  Qve  pounds  per  centum  per  annum  on  the  outlay 
inclined  in  executing  the  improvement,  or  not  exceeding  such  annual 
sum  payable  for  a  period  of  twenty.five  years  as  will  repay  such  outlay 
in  the  said  period,  with  interest  at  the  rate  of  tliree  per  centum  per 
annum,  such  annual  sum  to  be  recoverable  as  rent.     In  default  of  an; 
snch  agreement  or  undertaking,  and  also  in  the  event  of  the  landlord 
Failing  to  comply  with  his  andertaking  within  a  reasonable  time,  tbe 
tenant  may  execute  the  improvement  Mmself ,  and  shall  in  respect  thereof 
be  entitled  to  compensation  onder  this  Act, 

The  landlord  and  t«nant  may,  if  they  think  Bt,  dispense  with  any 
notice  under  this  section,  and  come  to  an  agreement  in  a  lease  or  other- 
wise lietween  themselves  in  the  same  manner  and  of  the  same  validity 
aa  if  mch  notice  had  been  given. 

».— Where,  In  the  oase  of  a  tenancy  under  a  contract  of  tenancy  current  BoHmiion 
at  the  commencement  of  this  Act,  any  agreement  in  writing  or  cnstom,  'Jjff*'^"' 
or  the  Agricultural  Holdings  (England)  Act,  1876.  provides  specific  oom-  Sotnotarf 
pensation  for  any  improvement  comprised  in  the  first  Schedule  hereto,  tauuur. 
compeneation  in  respect  of  snch  improvement,  although  executed  after 
the  commencement  of  thia  Act,  shall  be  payable  in  pursoance  of  such 
agreement,  custom,  or  Act  of  Parliament,  and  shall  lie  deemed  to  be  sub- 
stituted for  compensation  under  this  Act. 

Where  in  tbe  case  of  a  tenancy  under  a  oontntct  ot  tenancy  be^nning 
after  tbe  commencement  of  this  Act,  any  particular  agreement  in  writ- 
ing secures  to  the  tenant  for  any  improvement  mentioned  in  the  third 
part  of  the  First  Schedule  hereto,  and  executed  after  the  commencement 
ot  this  Act,  fair  and  reasonable  compensation,  having  regard  to  the  cir- 
cunstanoes  existiiig  at  tlie  time  of  making  such  agreement  then  in  snch 
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M  *  4T  V[cT.  COM  tbo  eompeuMtlon  In  respeot  of  lach  iraproTement  <b>U  be  ps^sble 
°"^''       in  pqiBnAiioe  of  the  partionlar  sgceement,  aad  ehijl  be  deemed  to  be  sub- 
stitDted  for  compeuution  andei  thU  Act. 

The  last  preceding  proviston  of  this  section  relating  to  a  paitacolai 
agreement  shall  apply  in  tlio  caxe  of  a  teoancy  nuder  a  contract  of  te- 
naocj  cnrreut  at  the  commencement  ot  this  Act  in  respect  of  an  Improve- 
ment mentioned  in  the  third  part  of  the  First  Scbednle  hereto,  specific 
compensation  for  which  is  not  provided  bj  any  agreen^nt  in  writing, 
or  cnstom,  or  the  AgrionltDnil  Holdings  Act,  1876. 

Ayttlotimu  <u  ta  (hmperuatimi/er  ImprotememU. 
RigDiitiMu      6.^In  the  ascertainment  ol  the  amount  of  the  oompensatioa  under 
MtoooDi-      this  Act  payable  to  the  tenant  in  respect  of  any  improvemeiit  there 
[J™™'"  shall  be  taken  into  aoconnt  in  rednction  thereof; 

mentt.  (o)  Any  benefit  which  the  landlord  has  given  or  allowed  to  the  tenant 

in  consfdeiation  of  the  tenant  ezecnting  the  improvement ;  and 
(i)  In  the  case  of  compensation  for  manures  the  value  of  the  manare 
that  would  have  been  produced  by  the  consumption  on  the  holding 
of  any  hay,  straw,  roots,  or  green  crops  sold  off  or  removed  from  the 
holding  within  thelasji  two  years  of  the  tenancy  or  other  lem  time  for 
which  the  teoanc;  has  endnred,  except  as  for  as  a  proper  return  of 
mannre  to  the  holding  has  been  made  in  respect  of  such  produce  so 
sold  off  or  removed  therefrom ;  and 
(o)  Any  snms  due  to  tfie  landlord  in  respect  of  rent  or  in  respect  of 
any  wasl«  committed  or  permitted  by  the  tenant,  or  in  respect  of 
any  breach  of  oovenant  or  other  agreement  connected  with  the  coo- 
tract  of  tenancy  conunitted  by  the  tenant,  also  any  taxes,  rates,  aitd 
tithe  rantcharge  due  or  becoming  due  In  respect  of  the  holdiog  to 
which  tbe  tenant  is  liable  as  between  him  and  the  laodlonl. 
There  shall  be  taken  into  account  in  aogmentatioD  of  the  tenant's 
oompeDBatlon — 

(a)  An;  sDm  due  to  the  tenant  for  compensation  in  respect  of  a  brescb 
of  oovenant  or  other  agreement  connected  with  a  contract  of  te- 
nancy and  committed  by  the  landlord. 
Nothing  in  thii  section  shall  enable  a  landlord  to  obtain  nnder  this 
Act  compensation  in  respect  of  waste  by  the  tenant  or  of  breach  by  the 
tenant  committed  or  permitted  inrelation  to  a  matter  of  hasbaadrjmon 
than  foor  years  before  the  determination  of  the  tenancy. 

PrBeedfoTB. 

NotiM  lA  7. — A  tenant  claiming  compensation  under  this  Act  shall,  two  month) 

intanilad       at  least  before  the  determination  of  the  tenancy,  give  notice  in  writing 
elilni.  i0  t|,e  landlord  of  his  intention  to  make  such  claim. 

Where  a  tenant  gives  anch  notice,  the  landlord  may,  before  tba 
determination  of  the  tenancy,  or  within  fourteen  days  thereafter,  giie 
a  counter-notice  in  writing  to  the  tenant  of  his  intention  to  make  ■ 
claim  in  respect  of  any  waste   or  any  breach  of  covenant  or  other 


Every  such  notice  and  connter-notice  shall  state,  as  far  as  reasonably 
may  be,  the  particnlani  and  amount  of  the  intended  claim. 

, 8.— The  landlord  and  the  tenant  may  agree  on  the  amount  and  mode 

tion  anted    and  time  of  payment  of  compensation  to  be  paid  under  this  Act. 

n  •>til*d  tif      11  jQ  any  cgge  they  do'  not  so  agree  the  difference  shall  be  settled 

nfsRon.      j^y  ^  reference, 

Appoint-  9.— Where  there  ie  a  reference  under  this  Act,  a  referee,  or  nra 

mant  ot         referees  and  an  umpire,  shall  bp  appointed  as  follows ; — 

c^erMuul       W  1'  ^^  parties  concur,  there  may  be  a  single  referee  i^ipoinled  by 

niopin.  them  jointly ; 

(2)  If  before  award  the  mngle  referee  dies  or  becomeB  inoapable  of 
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acting,  OT  toitemn  days  after  nottoe  from  the  parties,  or  either  of  MA^TVier. 

them,  reqoiriag  him  to  act,  faila  to  act,  the  proceedings  shall  begin      "■*'■ 

afresh,  hb  if  do  referee  had  been  appointed : 
(3)  If   the  parties  do  not  ooncnr  in  the  appointment   of  a  single 

referee,  each  of  tbem  shaU  appoiot  a  referee : 
(1)  If  before  award  one  of  two  referees  dies  or  becomes  incapable  of 

acting,  or  for  seven  days  after  notice  from  either  part;  requiring 

him  to  act,  fails  to  act,  the  port;  appointing  him  shall  appoint 

another  referee : 
(6)  Notice  of  every  appointment  of  a  referee  hf  either  part;  shall 

be  given  to  the  other  party : 

(6)  If  for  foorteeu  days  altei  notice  by  one  party  to  the  other  to 

Spcdnt  a  referee,  or  another  referee,  the  other  party  fails  to  do  so, 
in,  on  the  application  of  the  party  givli^;  notice,  the  connty 
court  shall  within  fourteen  days  ^point  a  competent  and  impartial 
person  to  be  a  referee ;   . 

(7)  Whara  two  referees  are  araointed,  then  (subject  to  the  provi- 
dons  of  tliis  Act)  they  shall  before  they  enter  on  the  reference 
appoint  an  umpire ; 

(8)  £f  before  award  an  nmpiie  dies  or  beoomes  incapable  of  acting, 
the  referees  shaU  appoint  another  mapire : 

(9)  II  for  seven  days  after  request  from  either  party  the  referees 
Eul  to  iqipoint  an  ompiro,  or  another  ompire,  then,  on  the  applica- 
tion of  either  party,  the  county  oooit  sbaU  within  foorteen  days 
appoint  a  competent  and  impartial  person  to  be  the  umpire. 

(10)  Kvery  aji^intment,  notb»,  and  reqnest  under  this  section  shall 
be  in  writing. 

10. — Provided  that,  where  two  referees  are  appointed,  an  umpire  may  tttqniiiiion 

be  appointed  as  follows :  '«  Hp^nt- 

(1)  If  either  party,  on  appointing  a  referee,  requires,  by  notice  in  ^^^i^j- 

writing  to  the  other,  that  the  nmpira  shall  be  appointed  by  the  xai^ 


party,  by  those  commlssiooers. 
(2)  In    every  other  case,    if  either  party  on  appoiDting  a  referee 
requires,  by  notice  in  writing  to  the  other,  that  the  umpire  shall 
be  appointed  by  the  county   court,  then,  unless  the  other  jarty 
dissents   by   notice   in   writing  therefrom,   the  umpire,   and    any 
successor  to  him,  shall  on  the  applioation  of  either  part;  be  so 
appointed,  and  in  case  of  such  dissent  the  nmpira,  and  any  successor 
to  him,  shall  be  appointed,  on  the  application  of  either  party,  by 
the  lAnd  Commissioners  for  England. 
11. — The  powers  of  the  county  court  under  this  Act  relative  to  the  EierdBot 
appointment  of  a  referee  or  ompire  shall  be  exerciseable  by  the  judge  of  puoxnol 
the  court  tiaving  jnrisdiction,  whether  he  is  withoDt  or  within   his  ^^^ 
diatriot,  and  may,   by  consent  of  the   parties,  be  exercised  by   the 
registrar  of  the  court. 

12. — The  delivery  to  a  referee  of  his  aj^Mintment  shall  be  deemed  a  Hods  ot  nib- 
submission  to  a  reference  by  the  party  delivering  it ;  and  neither  party  miahtn  lo 
shall  have  power  to  revoke  asabmis3l0D,or  the  appointment  of  a  referee,  "'"™"' 
without  the  consent  of  the  other, 

13.— The  referee  or  referees  or  umpire  may  call  for  the  production  of  Pownttor 
an;  sample,  or  voucher,  or  other  document,  or  other  evidence  whicli  is  "fw",  •to., 
in  the  possession  or  power  of  either  part;,  or  which  either  party  can  ZSno^ 
produce,  and  which  to  the  referee  or  referees  or  nmpire  seeros  necessary  c^dooa. 
for  determination  of  the  matters  referred,  and  may  take  the  examioa-  nwDU. 
tion  of  the  parties  and  witnesses  on  oath,  and  may  administer  oaths  ^^^^^'^^ 
and  take  af^mations ;  and  if  any  jpetaon  so  sworn  or  affirming  wilfully         ' 
and  corruptly  gives  false  evidence  he  shall  be  guilty  of  perjury. 
11.— The  referee  or  referees  or  ompire  may  prooaed  in  the  absence  of  1'°**'  *° 
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M  ii  tl  Vict,  either  patty  where  the  Bame  appears  to  him  or  them  czpedieDt,  ahec 

^'*-       notice  given  to  the  parties. 
^^gugg^  j„         IS.^The  award  shall  be  in  writing,  signed  by  the  i«feree  or  referees 
■lanio*.        °'  nmpire. 

j^jmjj  16.— Asingle  reterac  shall  malce  his  award  ready  for  deliver;  within 

avsid.  twenty-fight  days  after  hix  appointieeDt, 

Hfjg,  (gf  Two  referees  shall  make  their  award  ready  for  deliTsrj  within  twenty- 

■mnlor       oight  dayti  after  the  appointment  of  the  last  appointed  of  them,  or 

nttmor      within  snch  eitended  time  (if  any)  lia  theyfrom  time  to  time  jointly 

nf>n».        j)j  (jy  writing  nndcr  their  hands,  so  that  they  make  their  awair]  ready 

tor  delivery  within  a  time  not  exceeding  in  the  whole  forty-niDe  days 

after  the  appointment  of  the  last  appointed  of  them. 

Awud  in  17. — In  any  case  provided  for  by  sections   three,  fonr,   or   Sve,  it 

"V^of      compeii nation  is  claimed  nndcr  this  Act,  such  compensation  as  under 

l^'Sda     ""y  "^  those  sections  is  to  be  deemed  U>  be  Bubstitatecl  [or  compensation 

■.s,4,uhI&.  uoder  this  Act.  if  and  so  far  as  the  same  can,  cousiBtently  with  the 

terms  of  tlic  agreement,  if  any,  be  ascertained  by  the  referees  or  the 

nmptie,   shall   be  awarded  in   respect  of  any   imptovcmenta  thereby 

provided  for,  and  the  award  shall,  when  necessary,  distinguish  such 

improvements  and  the  amount  awarded  in  respect  thereof ;    and  tn 

awttrd  given  under  this  section  shall  he  subject  to  the  appeal  provided 

Refennnto      IB.— Where  two  referees  are  appointed  and  act,  if  they  fail  to  moke 

™l  »""^     their  award  ready  (or  delivery  within  the  time  aforesaid,  then,  on  the 

bf  luupir*.    axpiiation  of  that  time,  their  aathority  shall  oeaae,  and  therenpon  the 

Diatlers  referred  to  them  shall  stand  referred  to  the  nminre. 

The  nmpire  shall  make  hia  award  ready  for  delivery  within  twenty- 
eight  days  after  notice  in  wrltin?  given  to  him  by  either  party  or  referee 
of  the  reference  to  him,  or  within  snoh  extended  time  (if  any)  as  the 
registrar  of  the  county  court  from  time  to  time  appoints,  on  the  Bn)li- 
cation  of  the  umpire  or  of  either  party,  made  tiefore  the  expiration  of  the 
time  appointed  by  or  extended  nnder  this  section. 
Awdto  I9.^rheaward  shall  not  award  a  sum  generally  for  compensation, 

give  pur-        but  shall,  HO  far  as  possible,  specify- 

'  (a)  The  several   improvements,  acts,  and  things  in  reepect  whertot 

compensation  is  awarded,  and  the  several  matters  and  things  taken 

into  accomit   nnder  the   provisions  of  this   Act  in  reductico  or 

augmentation  of  sueh  compensation  ; 

(£)  The  time  at  which  each  improventent,  act,  or  thing  was  executed, 

done,  committed,  or  permitted ; 
(<r)  The  sum  awarded  in  respect  of  each  improvement,  act,  matter, 

and  thing ;  and 
(i)  Where  the  landlord  desires  to  charge  his  estate  with  the  amount 
of  compeoBation  fonnd  dne  (a  the  tenant,  the  time  at  which,  for  the 
purposes  of  such  chaige,  each  improvement,  act,  or  thing  in  reepect 
of  which  compensation  is  awarded  is  to  be  deemed  to  be  ex- 
hausted. 
C«t*  of  30.— The  coats  of  and  attending  the  reference,  including  the  remn- 

nf«reiH»,  aeration  of  the  referee  or  referees  and  umpire,  where  the  umpire  has 
been  required  to  act,  and  including  other  proper  expenses,  shall  be 
tKttne  and  paid  by  the  parties  in  such  proportion  as  to  the  referee  m 
referees  or  umpire  appears  jnst,  regard  being  had  to  tlie  reaeoDablenes* 
or  nnreasonableness  of  the  claim  of  either  party  in  respect  of  amount, 
or  otherwise,  and  to  all  the  circuEustonces  of  the  case. 

The  award  may  direct  the  payment  of  the  whole  or  any  part  of  the 
costs  aforesaid  by  the  one  party  to  the  other. 

The  costs  aforesaid  shall  be  sabject  to  taxation  by  the  registrar  of  tl>e 
connty  court,  on  the  application  of  either  party,  but  that  tasatioii  shall 
be  subject  to  review  by  the  judge  of  the  county  court. 
Dm  '«  21.— The  award  shall  fix  a  day,  not  sooner  than  one  m<Hitfa  after  (be 
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delivery  of  the  award,  for  the  paTment  of  mone;  awarded  for  compensa-  MA(7Vin. 
ttoQ,  costs,  or  otherwise,  '^-  •'■ 

22. — A  submisaioQ  or  award  shall  not   be  made  a  rule  of  any  court,  or  ~ 

be  removable  by  any  prooesM  into  any  conrt,  aotl  an  award  ehaU  not  be  ^SttoS™- 
qncstrioned  otherwise  than  aa  provided  by  this  Act.  morkbls. 

23.  —Where  the  sum  claim^  for  compensation  exceeds  one  hundred  >*<- 
pounds,  either  party  may,  within  Meven  duys  after  delivery  of  tie  award,  Appo«l  u> 
appeal  against  it  to  the  judge  of  the  county  court  on  all  or  any  of  the  o'lint}' 
following  groonda :  toort. 

(1)  That  the  award  is  invalid ; 

(2)  That  the  award  proceeds  wholly  or  in  part  upon  an  improper 
application  of  or  upon  the  omiasion  properly  to  apply  the  special 
provisions  of  sections  three,  four,  or  Ave  of  thiaAct ; 

(3)  That  compensation  has  been  awarded  for  improvements,  acU,  or 
things,  breaches  of  covenants  or  agreements,  or  for  committing 
or  permitting  waste,  in  respect  of  which  the  party  claiming  was 
not  entitled  to  compensation ; 

(4)  That  compensation  has  not  been  awarded  for  iraprovements,  acts, 
or  things,  breaches  of  covenants  or  agreements,  or  for  committing 
or  permitting  waste,  in  respect  of  which  the  party  claiming  was 
entitled  to  compensation ; 

and  the  judge  shall  hear  and  determine  the  appeal,  and  may,  in  his 
liiscretion,  remit  the  case  t<i  be  reheard  as  to  the  whole  or  any  part 
thereof  by  the  referee  or  referees  or  umpire,  with  such  directions  as  ho 
may  think  fit. 

If  no  appeal  is  so  bronght,  the  award  shall  be  SnsJ. 

The  decision  of  the  judge  of  the  coanty  conrt  on  appeal  shall  be  Snal, 
save  that  the  judge  shall,  at  the  request  of  either  party,  state  a  special 
case  on  a  question  of  law  for  the  judgment  of  the  High  Court  of  Justice, 
and  the  decision  of  the  High  Conrt  on  the  case,  and  respecting  costs 
Euid  any  other  matter  conziected  therewith,  shall  be  final,  and  the  judge 
of  the  connty  court  shall  act  thereon. 

24.— Where  any  money  agreed  or  awarded  or  ordered  on  appeal  to  be  RKOTerj'  of 

Sid  for  compensation,  costs,  or  otherwire,  is  not  paid  within  fourteen  !?S*°°' 
ys  after  the  time  when  it  is  agreed  or  awarded  or  ordered  to  be  paid, 
it  sh^l  be  recoverable,  upon  order  piade  by  the  judge  of  the  connty 
court,  as  money  ordered  by  a  county  court  under  its  ordinary  jurisdic- 
tion to  bo  paid  is  recoverable. 

25.  -  -Where  a  landlord  or  tenant  is  an  infant  withotlt  a  guardian,  or  Appuiot- 
ie  of  nnsonnd  mind,  not  so  found  by  inquisition,  the  county  court,  on  n'Dtol 
the  application  of  any  person  interested,  may  appoint  a  guardian  of  the  E''*"'^' 
infant  or  person  of  unsonnd  mind  for  the  purposes  of  this  Act,  and  may 
change  the  guardian  if  and  as  occasion  requires. 

26, — Where  the  appointment  of  a  person  to  act  as  the  next  friend  of  Pnnldmi 
a  married  woman  is  required  for  the  purposes  of  this  Act,  the  county  "f^Uiit 
conrt  may  make  such  appointment,  and  may  remove  or  change  that  ^^^ 
next  friend  if  and  as  occasion  requires. 

A  woman  married  before  the  commencement  of  the  Married  Women's  45  b  «  ViM. 
Property  Act,  1882,  entitled  for  her  separate  use  to  land,  her  title  to  "■  ?*. 
which  accrued  before  such  commencement  as  aforesaid,  and  not  re- 
strained from  anticipation,  shall,  for  the  purposes  of  this  Act,  be  in 
respect  of  land  as  it  she  was  unmarried. 

Where  any  other  woman  married  before  the  commencement  of  the 
Harried  Women's  Property  Act,  1882.  is  desirous  of  doing  any  act  under 
this  Act  in  respect  of  land,  her  title  to  which  accrued  before  such 
oommencement  as  aforesaid,  her  husband's  concurrence  shall  be  requi- 
site, and  she  shall  be  examined  apart  from  him  by  the  connty  court,  or  bj 
the  judge  of  the  connty  court  tor  the  place  where  she  tor  the  time  being 
is,  touching  her  knowledge  of  the  nature  and  eflect  of  the  intended  act, 
aod  it  shaU  ba  ascertained  that  she  is  acting  tioelj  and  voluntarily. 
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****tvkr.     s7._Tbe  oosto  of  pcooeedtDgB  in  the  ocnint7  ooart  onder  Ok  A« 

°'  thAll  be  in  the  dlBoretion  of  the  oooit. 

Ohis  ill  '^^  Lord  CbaDoell<v  nuy  from  tims  b>  time  preacriba  >  a^de  of  onli 

wanij         for  t^ioae  prooeediDga,  and  of  coata  to  be  tued  I7  tbe  mgiaUvr  of  tta* 


Barrln  of  3tk — An;  notloe.  raqnest,  demand,  or  other  ii 

notl^  Mc  may  be  served  on  the  penon  to  whmn  it  ta  to  be  given,  ettfaer  tunfllr 
or  by  leaving  It  foi  him  at  hii  last  known  jUaoo  of  abode  in  Bnghnj, 
or  by  Bending  it  throngh  tlie  post  in  a  ragiiteied  letter  addlMMd  to 
bim  tbe>« ;  uid  if  ao  sent  b;  post  it  shall  be  deemed  to  bam  beta 
MTvad  at  the  time  when  the  letter  containing  it  wonld  be  deliwad  ia 
ordiiur;  oonne;  and  In  order  to  prove  senioe  by  letter  it  riafl  be 
mfBcient  to  prove  that  the  letter  was  t^opetij  addioBed  aod  poend, 
and  ttiat  it  oontained  the  notioev  roqneet,  demuid,  or  oChor  inetniacnt 
to  be  MTved. 

Charge  if  Thumtt  Campeiuatien. 

rabsUtnted 

DbtaiD  Act,  or  oo  expending  aach  amonot  as  ma;  be  neoessar;  V 

■>bug<-  Improvement  nnder  the  eeoond  part  of  the  First  Scbedole  beieto,  aftet 
notice  givBD  by  the  tenant  of  his  intention  to  execute  sDcb  impntvvBieat 
in  BCoordanoe  with  this  Act,  Hhall  be  entitled  to  obtain  tnxn  tbe  ooaot; 
oonrt  a  cliaige  on  the  holding,  or  an;  part  thereof,  tc  the  anuNint  of  tbe 
sum  BO  paid  or  expended. 

The  ooojt  Eholl,  on  proof  of  tbe  payment  or  espenditnn.  Mid  on  bebv 
■atiafied  of  the  obeenance  in  good  ftiitb  by  the  parties  of  tlie  cooditiaw 
imposed  bv  this  Act,  make  an  order  charging  tbe  boldtng,  oc  any  |ait 
thereof,  with  repCiyment  of  tbe  amonnt  paid  or  expendM,  with  lach 
interest,  and  by  anoh  instalmenta,  and  with  socb  directiooa  for  giving 
efiect  to  tbe  charge,  as  the  court  thinks  Gt. 

But,  where  the  l^idlord  obtaining  tbe  charge  is  not  abeolBtc  tmt* 
of  tbe  holding  for  bis  own  benefit,  ao  instalment  or  iulervat  Aall  be 
made  payable  after  the  time  when  the  imiHovement  in  respect  wbenof 
oompenuttioD  ia  paid  will,  where  an  award  baa  been  Eoade,  be  lakoi  to 
tiave  been  exhausted  aocordiug  to  the  declaiation  of  the  awaid.  and  in 
any  other  case  aft«r  the  time  when  any  such  improvement  will,  in  l)ie 
opinion  of  the  court,  after  hearing  nich  evidence  (if  any)  as  tt  tbisks 
expedient,  have  become  exbanated. 

The  instalment  and  interest  shall  be  ohaiged  in  favou  of  Ute  laad- 
lord,  his  eiecators.  administnttora,  Eind  assigns. 

The  estate  or  interest  of  any  landlord  holding  for  an  estate  ox  intoert 
determinable  or  liable  to  forfeiture  by  reason  of  bis  cresting  or  raffenng 
an;  cbBrg;e  thereon  shall  not  be  determined  or  forfeited  by  leauo  <i 
his  obtaining  a  charge  under  this  Act,  anything  in  any  d«ed,  will,  nt 
other  instrument  to  the  cootrary  thereof  notwithstanding. 
MAM  VicU  Capital  money  arising  andet  the  Settled  I^iod  Act,  1882,  mar  be 
°'  ^  applied  in  payment  of  any  moneys  expended  and  costs  inomred  by  a 
landlord  nnder  or  in  porsiiaDce  of  this  Act  in  or  aboet  the  execntioa  ef 
an;  improvement  mentioned  in  the  first  or  second  pttits  of  tbe  scfaadskt 
hereto,  as  for  an  improvement  anthoriied  h;  tbe  said  Settled  Land  iti : 
and  such  money  may  also  be  applied  in  discharge  of  any  charge  oeslnd 
on  a  holding  under  or  in  pursuance  of  this  Act  in  rexpect  of  any  neb 
improvement  as  aforesaid,  as  in  discharge  of  an  incnmkiraDoe  aolbo- 
riiad  by  the  said  Settled  lAnd  Aot  to  be  discharged  oat  of  aiiob  c^ila' 
money. 
laaMaMnfflt  SO.—Tbe  sun  charged  by  the  order  of  a  ooonty  oonit  onder  tfai*  An 
"~  shall  be  a  charge  on  the  holding,  or  the  part  thereof  cfaarsed,  fix  \i» 
«iii  n^aqMtf  •• 


landlord's  interest  therein,  and  for  all  tntenata  tl 
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that  of  the  landloid;  but  bo  that  the  ohaige  ahall  not  extend  bejo&d  WAIT  V«r 
tbe  intereit  ot  tbe  Imndlord,  bli  exeontora,  Mlmbdatnlora,  uid  Buigna,       °-  "■ 
in  tbe  t«tiuiar  wbeie  tbe  buidloid  it  himself  a  tenant  of  the  holding. 

31. — Where  the  landlord  le  a  penon  entitled  to  receive  tbe  rests  and  PnTidao  ii 
BTofita  of  anj  holding  sa  tnutee,  or  In  any  ohftnioter  otherwise  than  for  ^JJ^ 
biH  own  benefit,  the  emonot   dne  from  aooh  landlord   In  reepect  of 
tM>mpensation  ondar  thii  Act,  or  in  respect  of  oompenaatloa  Antbonzod 
by  thla  Act  to  be  Bnbstitntad  for  oompeniation  onder  thii  Act,  shall  be 
ah&rged  and  reoovered  as  followa  And  not  otberwlM ;  (that  is  to  say,) 
(I)  The  amonnt  m>  due  (hall  not  be  reooTerable  pereonaUy  agatnat 
■QOh  landlord,  nor  ehall  he  be  wider  any  liability  to  pay  enoh 
uaonnt,  bot  the  ■ame  iball  be  a  ohai^  on  and  reoOTerabJe  against 
the  holding  only. 
(a)  8nch  Undlord  shall,  either  before  or  aftei  baTlng  paid  to  the 
temut  tbe  unonnt  dne  to  Um,  be  entitled  to  obtain  from  the 
county  court  a  ohaige  on  the  holding  to  the  amonnt  of  the  snra 
reqnirad  to  be  paid  or  whi<^  faaa  been  paid,  a«  the  caee  may  be,  to 
the  t«naiit. 

(3)  If  sQCh  landlord  negleot  or  tail  within  one  month  after  the  tenant 
liaK  quitted  his  holding  to  pay  to  the  tenant  the  amonnt  dne  to 
him,  then  after  the  expiration  of  snoh  one  month  the  tenant  shall 
be  entitled  to  obtain  from  the  county  oonrt  in  faronr  of  himself, 
his  execatois,  admiuistratorB,  and  assigns,  a  charge  on  the 
holding  to  the  amount  of  the  smn  dne  to  him,  and  of  all  costs 
properly  inciirred  by  him  in  obtaining  the  charge  or  in  raising  the 
amonnt  dne  therennder, 

(4)  Tlie  oonrt  shall  on  proof  of  the  tenant's  title  to  have  a  charge 
made  in  his  favour  make  an  order  charging  the  holding  with  pay- 
ment of  the  amonnt  ot  the  charge,  inolnding  costs,  in  like  manner 
and  form  as  in  case  of  a  charge  which  a  landloid  is  entitled  to 

32.— Any  company  now  or  hereafter  incorporated  by  Parliament,  and  Adnnw 
having  power  to  advance  money  for  tbe  impiovemeut  of  land,  may  take  ""^  b)'  ■ 
an  aasignment  of  any  charge  made  by  a  connty  coort  andor  the  prori-  ""IT- 
rions  of  this  Act,  npon  snch  tetma  and  conditions  as  may  be  agreed 
upon  between  snoh  company  and  the  penton  entitled  to  snch  charge ; 
and  snch  company  may  assign  any  chsjge  so  acquired  by  them  to  any 
person  or  persons  whonuoever. 

Notice  to  Quit. 

33.~ Where  a  half-year's  notice,  expiring  with  a  year  of  tenancy  is  by  Tiiwo( 
law  necessary  and  sufficient  for  determination  of  a  tenancy  from  year  noUu  to 
to  year,  in  the  case  of  any  sncb  tenancy  nnder  a  contmct  of  tenancy  '*^ 
made  either  befoni  or  after  the  commencement  of  this  Act,  a  year's 
notice  so  ex^nring  shall  by  virtue  of  this  Aot  be  necessary  and  sufficient 
for  tlM  same,  unless  the  landlord  and  tenant  of  the  hoWng,  by  writing 
under  their  hands,  ^^ree  that  this  section  shall  not  apply,  in  which 
case  a  half-year's  notice  shall  continne  to  be  enffioient ;  bnt  nothing  in 
this  section  shall  extend  to  a  case  where  tbe  t«aanl  is  adjadged  bank- 
rupt, or  has  filod  a  petition  for  a  oomposition  or  anaugement  witb  his 


34. — Where  after  the  oommencement  of  this  Act  a  tenant  affixes  to  Tanut'i 
his  holding  any  engine,  machinery,  fencing,  or  other  fixture,  or  erects  EKS'im- 
•ny  bnilding  for  whioh  be  la  not  under  this  Act  or  otherwise  entitled  to  2uiuit|  ets. 
oompensation,  and  which  is  not  so  affixed  or  eieeted  in  pursoanoe  of 
some  obligaUon  in  that  behalf  or  in«tead  of  some  fixture  or  bnilding 
belonging  to  tbe  landlord,  then  each  fixture  or  building  shall  be  the 
[Koperty  of  and  be  removable  by  the  tenant  before  or  within  a  reason* 
able  Him  attar  Uiq  tenalnatioa  M  the  tenanoy. 
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*6*4TViCT.     Provided  as  follows  :— 

'^*'-  (1)  Before  tbe  removal  of  any  fiztaie  or  building  the  teoant  litall 

pay  all  rent  owing  by  him,  and  shall  perform   or  mdafy  aU 
other  bis  obligations  to  the  landlord  in  tMpect  to  the  faoldiog: 

(5)  In  the  removal  of  any  Sxtdie  or  baildin^  the  tenant  shall  nol  do 
any  avoidable  damage  to  any  other  building  or  otber  pan  of 
tbe  holding : 

(3)  Immediately  after  the  removal  of  any  fixture  or  building  tbe 
Unant  shall  make  good  all  damage  oocasioned  to  any  other 
baliding  or  other  part  of  the  holding  by  the  removal ; 

(4)  The  tenant  shall  not  remove  any  flxtore  or  building  withoat 
giving  one  month's  previons  notice  in  writing  to  the  landlord 
of  the  iDtention  of  tbe  tenant  to  remove  it : 

(6)  At  any  time  before  the  expiration  of  the  notice  of  removal  the 
landlord,  b;  notice  in  writing  given  by  him  to  the  tenant,  may 
elect  to  purchase  any  fixture  or  hnilding  compriaed  in  the 
notice  of  removal,  and  any  fixtnre  or  bnildiug  thas  elected  to 
be  punihased  shall  be  left  by  the  tenant,  and  shall  become  the 
property  of  the  landlord,  who  shall  pay  the  tenant  tbe  fair 
valne  thereof  to  an  incoming  tenant  of  the  holding ;  and  any 
difference  as  to  the  valne  shall  be  settled  by  a  reference  under 
this  Act,  as  in  case  of  compensation  (bnt  withont  appeal). 

Cronn  and  D»eky  Lamdt. 
Amllatlon      36.— This  Act  shall  extend  and  apply  to  land  belonging  to  Her  Uajesty 
^mra^i^  the  Queen,  her  heirs  and  successors,  in  right  of  the  Crown, 
wmmiandi.      \(rith  respect  to  snoh  land,  for  the  purpoees  of  this  Act,  tbe  Commis- 
sioneiB  of  Her  Majesty's  Woods,  Forests,  and  I^nd  Kevennes,  or  one  of 
them,  or  other  the  proper  officer  or  body  having  charge  of  snch  land  for 
the  time  being,  or  in  case  there  is  no  snch  officer  or  body,  then  soch 
person  as  Her  Majesty,  her  heirs  or  snccessora,  may  appoint  in  writing 
nnder  the  Royal  Hign  Mannal,  shall  represent  Her  Hajestj,  ber  bein 
and  anccessors,  and  shall  be  deemed  to  be  the  landlord. 

Any  compensatioD  payable  nnder  this  Act  by  tbe  CommisBionen  of 
Her  Majesty's  Woods,  yorests.  and  lAod  RevenneH,  or  either  of  tbem, 
in  respect  of  an  improvement  mentioned  in  the  first  or  second  pail  of 
the  tlrst  Schedale  hereto,  shall  be  deemed  to  be  payable  in  respect  of 
an  improvement  of  laod  within  section  one  of  the  Crown  Lauds  Act, 
IS66,  and  the  amount  thereof  shall  be  charged  and  repaid  as  in  that 
section  provided  with  respect  to  tbe  costs,  charges,  and  expenses  therein 
mentioiied. 

Any  compensation  payable  under  this  Act  by  those  CommissioDera,  or 
either  of  them,  in  respect  of  an  improvement  mentioned  in  the  tUid 
part  of  the  First  Schedule  hereto,  shall  be  deemed  to  be  part  of  tbe 
expenses  of  tbe  management  of  the  Land  Revenaes  of  the  Crown,  and 
shall  be  payable  to  those  Commissioners  out  of  such  money  and  in  snch 
manner  as  the  last-mentioned  expenses  are  by  law  payable. 
Applkatwti       36.— This  Act  shall  extend  and  apply  to  land  belonging  te  Her  Majeviy, 
ofAot  to       iier  heirs  and  Buocessors,  in  right  of  the  Duchy  of  Lancaster. 
DaDbi  ol  With  respect  to  such  land  for  the  purposes  of  this  Act,  the  Chanoellor 

LuButa.     for  the  time  being  of  the  Duchy  shall  represent  Her  Majesty,  ber  beirs 
and  successors,  and  shaU  be  deemed  to  be  the  landlord. 

The  amount  of  any  compensation  payable  under  this  Act  by  the 
Chancellor  of  the  Duchy  in  respect  of  an  improvement  mentioned  in 
the  first  or  second  part  of  the  First  Schedule  to  this  Act  shall  be  deooed 
to  be  an  ezpeuso  incurred  in  improvement  of  land  belonging  to  Her 
Majesty,  her  beirs  or  successors,  in  right  of  the  Duchy,  within  section 
twenty-five  of  the  Act  of  the  fitty^eventh  year  of  King  George  the 
Third,  chaptfM'  ninety-seven,  asd  shall  be  raised  aikd  paid  as  in  that 
section  provided  with  reelect  to  tbe  expenses  Uierein  nwDtioned. 
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The  amoDQt  of  &nj  corapeosaCiOQ   pafabls  noder  this  Aot  by  the  MA47Vict. 
Chancellor  of  the  Duahj  in  respect  ot  aa  iraprovBmeot  mentioned  in       '^"' 
the  third  pert  of  the  F^rst  Schodnle  to  this  Act  shall  be  paid  out  of  the 
aDDQal  revenaea  of  Che  Dachv. 

37.— This  Act  shall  exteccl  and  apply  to  land  belonglog  to  the  Doch;  AppUntian 

With  respect  to  sach  land,  for  the  purposes  ot  this  Aot,  snch  person  q^? gf  . 
as  the  Duke  of  Cornwall  for  the  time  being,  or  other  the  personage  for  CommU. 
the  time  being  entitled  to  the  reveunea  and  possessions  ot  the  Ducby  of 
Cornwall,  from  time  to  time,  by  glgn  manual,  warntnt,  or  otherwise, 
appoints,  shall  represent  the  Duke  of  Cornwall  or  other  the  personage 
rforesaid,  and  be  deemed  to  lie  the  landlord,  and  may  do  any  act  ot 
thing  nnder  this  Act  which  a  landlord  Is  authorised  or  required  to  do 
tberennder. 

Any  compensation  payable  under  this  Act  by  the  Dnke  of  Cornwall. 
or  other  the  pernonage  aforesaid,  in  respect  of  an  improvement  men- 
tioned in  the  first  or  second  part  of  the  First  Schedule  to  this  Act 
shall  be  deemed  to  be  payable  in  roapect  of  an  improvement  of  land 
within  section  eight  of  the  Dnchy  of  Cornwall  Management  Act,  1863,  WAIT  ^st. 
ftnd  the  amount  thereof  may  be  advanced  and  paid  from  the  money  °-''*' 
mentioned  in  that  section,  subject  to  the  provision  therein  made  for 
repayment  of  sums  advanced  for  improvements, 

Eecletuufi«ai  and  Chariti/  Landt. 

3S. — Where  lands  are  atKigned  or  secured  as  the  endowment  of  a  see,  LuhUokI, 
the  powers  by  this  Act  conferred  on  a  landlord  shall  not  be  exercised  «-■-'-'-'— 
by  the  aicbblshop  or  bishop,  in  respect  of  those  lands,  except  with  the  ™ 
previous  approval  in  writing  of  the  Estates  Committee  of  the  Ecclesias- 
tical ComoJsaioners  for  England. 

39. — Where  a  landlord  is  incnmbent  of  an  ecclesiastical  benefice,  the  lAndlord, 
powers  by  this  Act  conferred  on  a  laodlord  shall  not  be  exeroised  by  i""?^!*!" 
him  in  respect  of  the  glebe  land  or  other  land  belonxinK  to  Ihe  beoefloe,  "'  ►««*«■ 
except  within  the  previoos  approval  in  writing  of  the  patron  of  the 
benefice,   that  is,  the  person,  officer,  or  anthority  who,  in   case  the 
benefice  were  vacant,  would  be  entitled  to  present  thereto,  or  of  the 
Ooveniors  of   Qaeen  Anne's   Bounty  (that  is,  the    Ooveroors  of  the 
Bounty  ot  Queen  Anne  for  the  Augmentation  of  the  Maintenance  of 
the  Poor  Clergy). 

In  every  such  case  the  Qovemora  of  Qneen  Anne's  Bounty  may,  if 
they  think  fit,  on  behalf  of  the  incnmbent,  oat  of  any  taoney  in  their 
hands,  pay  to  the  tenant  the  amount  of  compensation  due  to  him  nnder 
this  Act ;  and  thereupon  they  may,  instead  ot  the  Incumbent,  obtain 
from  the  county  court  a  chaige  on  the  holding,  in  respect  thereof,  in 
fovonr  of  themselves. 

Every  such  charge  shall  be  eflectool,  notwithstanding  any  cliange  of 
the  incumbent. 

W.— The  powers  by  this  Act  conferred  on  a  landlord  in  re^ct  of  Landlord, 
charging  the  land  shall  not  be  exercised  by  trostoes  for  ecclesiastical  oh»rt(T 
or  charitable  purpoBes,  except  with  the  previous  approval  in  writing  of  t™"'"s  <*« 
the  Charity  Commissioners  for  England  and  Wales. 

Renaaption  for  Inprmemenii,  and  iliteeUaneoiu. 

41.— Where  on  a  tenancy  from  year  to  year  a  notice  to  quit  is  given  RumpUon 
by  the  landlord  with  a  view  to  the  use  of  Wd  for  any  of  the  following  "*  "HHHJ'Jff 
purposes:  IS."^^ 

Tbe  erection  of  taim  labourers'  cottages  or  other  booses,  with  or 
without  gardens ; 

Ihe  providing  of  gardens  for  existing  farm  laboorers'  cottages   or 
other  houses ; 

Tbe  altotcnenl  for  laboorers  of  land  for  gardens  or  other  purposes ; 
VOL,  II.  00  0 
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M*«TViCT.     The  planting  of  trees ; 

"■"■  The  opening  or  working  of  any  coal,  ironstone,  limestone,  or  other 

'  mineral,  or  of  a  Blone  quarry,  claj,   eand,  or  gravel  pit,  or  the 

construction  of  any  works  or  bnildinge  to  be  nsed  in  oonnectiiHl 
therewith ; 
The  obtaining  of  brick  earth,  gravel,  or  sand ; 
The  making  of  a  watercoarse  or  reEervoir ; 

The  making  of  any  road,  railway,  tramroad,  tiding,  canal,  or  basin,  <s 
any  wharf,  pier,  or  other  work  connected  therewith ; 
and  the  notice  to  quit  so  statea,  then  it  shall,  b;  virtae  of  thiK  Act,  be 
no  objection  U>  the  notice  that  it  relates  to  part  only  of  the  holding. 

In  every  such  case  the  provisions  of  this  Act  respecting  compeDsation 
shall  apply  as  on  determination  of  a  tenancy  in  respect  of  au  entile 
holding. 

The  tenant  shall  also  be  entitled  to  a  proportionate  redaction  of  r«nl 
in  respect  of  the  land  comprised  in  the  notice  to  quit,  and  in  respect  of 
any  depreciation  of  the  valae  to  him  of  the  residne  of  the  holding, 
caused  by  the  nitbdrawal  of  that  hind  from  the  holding  or  by  the  me 
to  be  made  thereof,  and  the  amount  of  that  reduction  shall  be  aeoer- 
talned  by  agreement  or  settled  by  a  reference  under  this  Act,  as  in  case 
of  compensation  (bat  without  appeal). 

The  temuit  sh^  further  be  eutitl^,  at  any  time  within  twenty-eight 

days  after  service  of  the  notice  to  quit,  to  serve  on  the  laodloid  a  notice 

in  writing  to  (he  effect  that  he  (the  tenant)  accepts  the  same  as  > 

noUoe  to  quit  the  entire  holding,  to  take  eSect  at  the  eipiration  of  Uie 

then  current  yetu:  of  tenancy ;  and  the  notice  to  quit  sball  hare  effect 

aooordingly. 

FiOTlMan  u      12. — Subject  to  the  provisions  of  this  Act  in  relation  to  Crown,  duchy, 

tDlimltad      ecclesiastii^  and  charity  lands,  a  landlord,  whatever  may  be  his  estaU 

""""■         or  intereet  in  hia  holding,  may  give  any  consent,  make  any  a^Teenaeol, 

or  do  or  have  done  to  liiin  any  act  in  relation  to  improvements  in  respect 

of  which  compensation  is  payable  under  this  Act  which  he  might  give 

or  make  or  do  or  have  done  to  him  if  he  were  in  the  case  of  an  estate 

of  inheritance  owner  thereof  in   fee,  and  in  the  case  of  a  leasebokl 

possessed  of  the  whole  estate  in  the  leasehold. 

ProTiilon  in      43. — When,  by  any  Act  of  Parliament,  deed,  or  other  instnmieut.  a 

««  of  lease  of  a  holding  is  anthorised  to  be  made,  provided  that  the  best  rent, 

or  reservation  in  the  nature  of  rent,  is  by  such  leaae  reserved,  tben, 

whenever  any  leaae  of  a  holding  is,  nnder  such  anthority,  made  to  the 

tenant  of  the  same,  it  shall  not  be  necessary,  in  estimatjng  sach  rent  oi 

reservation,  to  take  into  account  against  the  tenant  the  iovease  (if  any) 

in  the  valae  of  such  holding  arisii^  from  any  im^novementa  made  or 

paid  for  by  him  on  sach  holding. 


PABT  n. 

DUtrat. 

44. — After  the  commencement  of  this  Act  it  shall  not  be  lawful  for 

an;  landlord  entitled  to  the  rent  of  any  holding  to  which  this  Ad 

f  applies  to  distrain  tor  rent,  which  beaime  due  in  respect  of  such 
holding,  more  than  one  year  before  the  making  of  sach  distre>«,  except 
in  the  case  of  arrears  of  rant  in  respect  of  a  holding  to  which  this  Act 
applies  existing  at  the  time  of  the  passing  of  this  Act,  whioh  anean 
shall  be  recoverable  by  distress  op  to  the  first  day  of  January  one 
thonsand  eight  hundred  and  eighty-five  to  the  same  extent  as  if  this 
Act  liad  not  passed. 

Provided  tiiat  where  it  appears  that  according  to  the  ordinary  oouae 
of  dealing  between  the  landlord  and  tenant  of  a  holding  the  payment 
of  the  rent  of  socb  holding  has  been  allowed  to  be  defemd  imlil  the 
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CspiratioQ  of  a  quarter  of  a  jeai  or  half  a.  year  after  the  daW  at  which  MA47  Vict, 
siich  rent  legally  became  doe,  then  for  tho  purpose  of  this  section  the       "■  *^ 
rent  of  soch   holding  ahali   be  deemed  to   have  become  due  at  the 
fixpiiation  of  such  quarter  or  half-.vear  aa  aforesaid,  as  the  case  may  be, 
and  not  at  the  date  at  which  it  legally  became  due. 

45. — Where  live  stock  belonging  to  another  pcrsoQ  has  been  taken  in  LJmltitlan 
by  the  tenant  of  a  holding  to  which  this  Act  applies  to  be  fed  at  a  fair  ^  J^SSt « 
price  agreed  to  be  paid  for  such  feeding  by  the  owner  of  sach  stock  to  th<^ito ba 
the  tenant,  such  stock  shall  Dot  be  distrained  by  the  landlord  for  runt  dutnload. 
where  there  is  other  sufficient  distress  to  be  found,  and  if  ><o  distnuned 
by  reason  of  other  sufficient  diatress  not  being  found,  there  ahall  not  be 
recovered  by  such  distress  a  som  exoaeding  the  amoant  of  tlie  price  so 
agreed  to  be  paid  for  the  feeding,  or  if  any  part  of  snoh  price  has  been 
paid  exceeding  the  amount  remaining  unpaid,  and  it  shall  be  lawful  for 
the  owner  of  such  stock,  at  any  time  before  it  is  sold,  to  redeem  such 
stock  by  paying  to  the  liiatrainer  a  sum  equal  to  snch  price  as  aforesaid, 
and  any  payment  ho  made  to  tho  distrainer  shall  be  in  fuU  dischHrge  as 
against  the  tonant  of  any  som  of  the  like  amount  which  would  be 
otherwise  dae  from  the  owner  of  the  stock  to  the  tenant  in  respect  of 
the  price  of  feedini^ ;  Provided  always,  that  so  long  as  any  portion  of 
such  live  stock  shall  ramain  on  tho  said  holding  the  right  to  distrain 
mch  portion  shall  continue  to  the  full  extent  of  tlie  price  originally 
agreed  to  be  paid  for  the  feeding  of  the  whole  of  such  live  stock,  or  if 
part  of  such  price  has  been  honft  &de  paid  to  the  tenant  under  the 
agreement,  then  to  the  full  eitont  of  the  price  then  remBioing  unpaid. 

Agricultural  or  other  machinery  which  is  the  bonA  Hde  property  of  a 
person  other  than  the  tenant,  and  is  on  the  premises  of  the  tenant  under 
a'bon&  6de  agreement  with  him  for  the  hire  or  use  thereof  in  tlie  conduct 
of  his  husineas,  and  live  stock  of  all  kinds  which  is  the  boiiA  flde  pro- 
perty of  a  person  other  than  the  tenant,  and  is  on  the  premises  of  the 
t«nant  solely  for  breeding  purposes,  shall  not  be  distnuned  tor  rent  in 

46. — Where  any  dispnte  arises — 

(d)  in  respect  of  any  distress  having  bMn  levied  contrary  to   the  Buuditar 
provisions  of  this  Act ;  or  ^ST 

(b)  as  to  the  ownershipof  any  live  stock  distrained,  or  as  to  the  price  nndnthla 
to  be  paid  for  the  feeding  of  snch  stock ;  or  Ant 

(c)  as  to  any  other    matter   or  thing  relating  to   a  distress  on  a 
holding  to  which  this  Act  applies ; 

eoch  dispute  may  be  beard  and  determined  by  the  county  conrt  or  by  a 
iMurt  of  summary  jurisdiction,  and  any  such  county  court  or  conrt  of 
snmmary  jurisdiction  may  make  an  order  for  restoration  of  any  live 
stock  or  things  nnlawfolly  distrained,  or  may  declare  the  price  agreed 
to  be  paid  In  the  case  where  the  price  of  the  feeding  is  required  to  be 
ascertained,  or  may  make  any  other  order  which  justice  requires :  any 
snch  dispute  as  mentioned  in  this  section  shall  he  deemed  to  be  a 
matter  in  which  a  court  of  summary  jurisdiction  has  authority  by  law 
to  make  an  order  on  complaint  in  pursuance  of  the  Summary  Jurisdic- 
tion Acts ;  hut  any  person  aggrieved  by  any  decision  of  such  court  of 
snmmary  jorisdiction  under  this  section  may,  on  giving  such  security  to 
the  other  party  as  the  court  may  think  just,  appeal  to  a  court  of  geoeial 
or  quarter  sessions. 

47.— -Where  the  compensation  dne  under  this   Act,  or  nnder  any  BaUiffof 
coetom  or  contract,  to  a  tenant  has  been  ascertained  before  the  land-  ™2*'' 
lord  distrains  for  rent  due,  tho  amount  of  such  compensation  may  be  J^2J,(  ,„(_ 
set  off  against  the  rent  due,  and  the  landlord  shall  not  be  entitled  to  ^'^^ 
distrain  for  more  than  the  balance. 

48. — An  order  of  the  county  court  or  of  a  court  of  summary  jurisdic-  ?*jfj'*2'  °' 
tion   under  this   Act   shall  not  be  quashed  for  want  of  form,  or  b«  •■™''™"' 
removed  by  certiorari  or  otherwise  into  any  superior  conrt, 

GQOS 
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iB  &  47  Vict.  49. — Ko  person  whatsoevar  nuking  any  distress  for  Kill  on  a  Uoldiiig 
°'*'-  to  which  tliis  Act  applieH  vrheu  the  eamdemsoded  and  dne  shall  exceed 
LimiMioa  '*'*  """  "*  '"enty  pounds  for  or  in  respect  of  such  rent  shall  be 
DfcoMiiB  entitled  to  any  other  or  mare  costs  and  ctkarges  for  and  in  respe<a:of 
am  of  dii-  sach  distress  OT  any  matter  oi  thing  done  therein  tbaji  such  as  are  fixed 
"^  aod  set  forth  in  the  Second  SchedoJe  hereto, 

lUpHl  t>(  50. — So  much  of  an  Act  passed  in  the  seoond  year  of  the  reign  of 

lT'"f  »f'  ^^^"  *^i^''^  ^'°8  William  the  Third  and  Uaiy,  chapter  Hve,  as 
toBinnW-   requires  appraisement  before  sale  of  goods  disCtained  is  hereby  repealed 
maot  sod      Hs  respects  any  holding  to  wliich  this  Act  applies,  and  tlie  landlord  or 
isliiktpabuc  other  person  levying  a  distress  on  such  holding  may  sell  the  goods  and 
"'"'^'"'        chattels  distrained  without  causing  them  to  tie  previously  appraised; 
and  for  the  purposes  of  sale  the  goods  and  chattels  distrained  shall,  at 
the  request  iu  writing  of  the  tenant  or  owner  of  such  goods  and  chattels, 
be  removed  to  a  public  auction  room  or  to  some  ol  her  fit  and  proper 
place   specified  in  such   request,   and   be  there  sold.     The  covta  and 
Bipetiscs  attending  any  such  removal,  and  any  damage  to  the  goods 
and  ctiattels  arising  therefrom,  shall  be  borne  and  [»id  by  the  party 
requesting  the  removal. 
BituiloD  ol     61.— The  period  of  five  days  provided  in  the  said  Act  of  William  and 
tkuion-     Mary,  cliapter  live,  within  wliich  the  teoant  or  owner  of  goods  and 
jjj^*^      chattels  distrained  may   replevy  the  same  shall,  in  the  case  of  any 
xtaiai.         distress  on  a  holding  to  which  this  Act  applies,  be  extended  to  a  period 
of  not  more  than  fifteen  days,  if  the  tenant  or  such  owner  niake  > 
request  in  writing  in  that  behalf  to  the  landlord  or  other  person  levying 
the  distress,  and  also  give  security  for  any  additional  costs  that  may  be 
occasioned  by  such  eiteosioo  of  time.     Provided  that  the  landlord  or 
person  levying  the  distress  may,  at  the  written  request  or  with  the 
written  consent  of  tlie  tenant,  or  snch  owner  as  afore^id.  sell  the  goods 
and  chattels  distrained  or  part  uf  them  at  any  time  before  the  expira- 
tion of  such  extended  period  as  aforesaid. 
BiJlUbiDba      52. — From  and  after  the  commenoemeut  of  tliis  Act  no  person  shall 
■pjuimad b;  act  as  a  bailiS  to  levy  any  distress  on  any  holding  to  which  this  Act 
uq^  wun  applies  unless  he  shall  be  anthoriied  to  act  as  a  bailiff  by  a  certificate 
in  writing  under  the  hand  of  the  judge  of  a  county  court ;  and  every 
county  court  judge  shall,  on  or  before  tlie  thirty-first  day  of  December 
one  tliousand  eight  hundred  and  eighty-three,  and  afterwar.ls  from  time 
to  time  as  occasion  shall  require,  appoint  a  competent  number  of  fit  and 
proper  persons  to  act  as  such  baiuSs  as  aforesaid.    If  any  per^o  so 
appointed  sliall  be  proved  to  the  satisfaction  of  the  said  judge  to  have 
tieen  guilty  of  any  extortion  or  other  luiscondact  in  the  execution  of 
his  duty  as  a  baililf,  he  aliall  be  liable  to  have  his  appointment  snm- 
marily  osncclled  by  ttic  said  jadge. 


PART  111. 
Oeifral  PrarrUUnu. 


53. — This  Act  shall  come  into  force  on  the  first  day  of  January  one 
t.  thonsand  eight  hundred  and  eighty-four,  which   day  is  in   this'  Act 

referred  to  as  the  comrnencement  of  this  Act. 

,       64.— Nothing  ill  this  Act  shall  apply  to  a  holding  that  is  not  either 

wholly  agricultural  or  wholly  pastoral,  or  in  part  agricaltoral,  and  as  to 

the   residue   pastoral,  or  in  whole  or  in  part  cultivated  as  a  maAet 

garden,  or  to  any  holding  let  to  the  tenant  during  his  continnaDce  in 

any  office,  appointment,  or  employment  held  under  the  landlord. 

66. — Any  contract,  agreement,  or  covenant  made   by  a  tenant,  by 

''  virtue  of  which  he  is  deprived  of  his  right  to  claim  compensation  under 

this  Act  in  respect  of  any  improvement  mentioned  in  the  First  Schedule 

hereto  (except  an  agreement  providing  such  oompensatiou  as  is  by  this 
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Act  permitted  to  be  mbstttnted  for  compeniiatioa    ander  thU  Act),  *i>AWicr. 
shall,  so  fur  as  it  ileprives  him  of  such  rig'ht,  be  void  both  at  Ian  aod  in       "•  "- 

56. — Where  an  iucomiug  tenant  haa,  with  the  coneeut  in  writing  of  lu^tctf 
hia  landlord,  paid  to  an  outgoing  tctiftnt  any  oompenBatioQ  paj^ble  tonmtto 
nnder  or  in  paisoance  of  thin  Act  in  respect  of  the  whole  or  part  of  any  ™SJJi^ 
improvement,  sncb  inooming  tenant  shall  be  entitled  on  quitting  the  mtntpiu- 
holding  to  claim  compeoiiation  in  respect  of  such  improvement  or  part  chaiajfroiB 
in  like  manner,  if  at  all,  as  the  outgoing  tenant  wonld  have  been  ?J^*^f* 
entitled  if  he  had  remained  tenant  of  the  holding,  and  qaitl«d  the 
holding  at  the  timo  at  which  the  incoming  t«nant  quite  the  same. 

57.—  A  tenant  shall  not  be  entitled  to  cWm  compensation  by  cuatem  Compmiit 
or  otherwise  than  in  manner  authorized  by  this  Act  In  respect  of  any  ^^ ^t^ 
improvement  for  which  he  is  entitled  to  compensation  under  or  in  pur-  b«  dolnilv* 
Boance  of  this  Act.  but  where  he  is  not  entitled  to  compensation  auder 
or  in  pursuance  of  this  Act  he  may  recover  compensation  under  any  other 
Act  of  Parliament,  or  any  agreement  or  cnstom.  in  the  same  manner  as 
it  this  Act  had  not  passed. 

58. — A  tenant  who  has  remained  in  his  holding  during  a  change  or  Pnniilonii 
changes  of  tenancy  shall  not  tbereHfrer  on  quitting  hia  holding  at  the  J^^^"* 
determination  of  a  tenancy  be  deprived  of  hie  right  to  claim  compen-  '""'"'''■ 
sation  iu  respect  of  improvements  by  reason  only  that  such  improvements 
were  made  during  a  former  tenancy  or  tenancies,  and  not  during  the 
t«nancy  at  the  deterroination  of  which  he  Ls  quitting. 

59,_Subiect  as  in  this  section  mentioned,  a  tenant  shall  not  be  entitled  RsMcUan 
to  compensation  in  respect  of  any  improvements,  other  than  manures  as  !"  "■p™'"' 
defined  by  this  Act,  begun  hy  him.  if  be  holds  from  year  to  year,  within  ^^"^ 
one  year  before  he  quits  his  boliling,  or  at  any  time  afl«r  he  has  given  or  louuitubtnit 
received  final  notice  to  quit,  and,  if  he  holds  as  a  lessee,  vrithin  one  year  taqul^ 
before  the  eipiration  of  bis  lease. 

A  final  notice  to  quit  means  a  notice  to  quit  which  has  not  been 
wiuved  or  withdrawn,  but  has  resulted  in  the  tenant  qnitting  his 
holding. 

The  foregoing  provisions  of  this  section  shall  not  apply  in  the  case  of 
any  snch  improvement  as  aforesaid — 

(1)  Where  a  teiuiiit  from  year  to  year  has  begun  sach  improvement 
during  the  lost  year  of  his  tenancy,  and,  in  pnisuanoe  of  a  notice  to 
quit  thereafter  given  by  the  landlord,  has  quitted  hia  holdiug  at  the 
eipiration  of  that  year;  aud 

(2)  Where  a  tenant,  whether  a  tenant  from  year  to  year  or  a  lessee, 
previonsly  to  beginning  any  such  improvement,  has  served  notice 
on  his  landlord  of  bis  intention  to  begin  the  same,  and  the  landlord 
has  either  assented  or  has  fwled  for  a  month  after  the  receipt  of 
the  notice  to  object  to  the  making  of  the  improvement. 

60. — Except  as  in  this  Act  expressed,  nothing  in  this  Act  sliall  take  0«i*nl 
away,  abridge,  or  prejudicially  aftect  any  power,  right,  or  remedy  of  a  ^^SS'* 
laufUord,  teiutut,  or  other  person  vested  in  or  eierciseiable  by  him  by    * 
virtue  of  any  other  Act  or  law,  or  under  any  custom  of  the  country,  or 
otherwise,  in  respect  of  a  contract  of  tenancy  or  other  contract,  or  of 
any  Improvements,  waste  emblements,  tillages,  away-going  craps,  fix- 
tures, tax,  rate,  tithe  renteharge,  tent,  or  other  thing. 

81.— In  this  Act—  Iiitflrpr** 

"Contract  of  tenancy"  means  a  letting  of  or  agreement  for  the  letting  ""'■ 
land  for  a  term  of  years,  or  for  lives,  or  for  lives  and  years,  or 
from  year  to  year  r 
A  teuancy  from  year  to  year  nnder  a  contract  of  tenancy  current  at 
the  commencement  of  the  Act  shall  for  the  purposes  of  this  Act 
be  deemed  to  continue  to  be  a  tenancy  under  a  contract  of  touancy 
current  at  the  commencement  of  this  Act  until  the  first  <Uy  on 
which  either  the  landlord  or  tenant  of  such  tenancy  coald,  the 
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111*47  Vici.  one  bj  giving  notice  to  the  other  itnroeitiately  after  the  com- 

'^■^-  raencenient  ot  this  Act,  cause  such  teoEDCj  to  dclermine,  and  on 

and  after  such  day  as  aioresaic]  shall  be  deemed  to  be  a  tenancj 

under  a  contract  of  tenancy  beginning  after  the  oommenoement 

of  this  Act : 

"  Determination  of  tenancy  "  meauB  the  ce^iser  of  a  contract  of  tenancy 
by  reason  of  effluxion  of  time,  or  from  any  other  cause : 

"  landlord "  in  relation  to  a  holding  means  any  person  for  the  time 
being  entitled  to  teceive  the  rents  and  profits  of  any  holding : 

"Teoan'"  means  the  holder  of  land  under  a  landlord  foratennof 
years,  or  for  Uses,  or  for  lives  and  years,  or  from  year  to  year : 

"Tenant"  includes  the  executors,  adininistrators,  assigns,  legatee, 
devisee,  or  next  of  kin,  husband,  guardian,  oommittee  of  the 
estate  or  trustees  in  bankruptcy  of  a  tenant,  or  any  person 
deriving  title  from  a  tenant;  and  the  right  to  receive  com- 
pensation in  respect  of  any  improvement  made  by  a  tenant 
shell  enure  to  the  benefit  ot  such  executon.  admioistraton, 
assigns,  and  other  persons  as  aforesaid : 

"  Holding"  means  any  parcel  of  land  held  by  a  tenant : 

"Connty  coort,"  in  relation  to  a  holding,  means  the  county  oonit 
within  the  district  whereof  the  holding  or  the  larger  part  thereof 
Is  situate : 

"  Person  "  includes  a  body  of  persons  and  a  corporation  i^gregate  or 

"Live  stock"  includes  any  animal  capable  of  being  distrained: 
"Manures"  means  any  of  the  improvements  numbered  twenty-two 
and  twenty-three  in  the  third  port  of  the  Firat  Kchednle  hereto: 
The  designations  of  landlord  and  tenant  shall  continue  to  apply  to 
the  parties  nntll  the  conclusion  of  any  proceedings  taken  noder  or  in 
pnisnance  ot  this  Act  in  respect  ot  compensation  for  improvemenic,  or 
under  any  agreement  made  in  pursuance  of  this  Act. 
JjpjjJ?'  62.— On  and  after  the  commencement  ot  this  Act,  the  Agiicnltnral 

Sdina       Holdings  (England)  Act,  1875,  and  the  Agricultural  Holdings  (England) 
'       Act,  1876,  Amendment  Act,  1876,  sliall  be  repealed. 
rrovided  that  such  repeal  shall  not  affect — 
(a)  anything  duly  done  or  suffered,  or  any  proceedings  pending  under 

or  in  pursuance  of  any  enactment  hereby  repealed ;  or 
(£)  any  right  to  compensation  in  respect  of  improvements  to  which 
the  Agricultural  Holdings  (England)  Act,  IBTG,  applies,  and  which 
were  executed  before  the  commencement  of  this  Act ;  or 
(e)  any  right  to  compensation  in  respect  ot  any  improvenient  to  «bicb 
the  Agricultural  Holdings  (England)  Act,  1875,  applies,  although 
ejiecuted  by  a  tenant  after  the  commencement  of  this  Act  if  made 
under  a  contract  of  tenancy  current  at  the  commencement  of  this 
Act;  or 
(if)  auy  right  in  respect  of  fixtures  affixed  to  a  holding  befoie  the 
commencement  of  this  Act ; 
and  any  right  reserved  by  this  section  may  be  eotoreed  after  the  com- 
mencement ot  this  Act  in  the  same  manner  in  ail  respects  as  if  no  such 
repeal  had  taken  place. 
S""*"™         63.— This  Act   may  be  cited  for  all  purposes  as  the   Agticnltuial 
,,   „     .      Holdings  (England)  Act,  1883. 
J^""*  64.— ThU  Act  shall  not  apply  to  Scotland  or  IreUnd. 
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FIRST  SCHEDULE.  « 

PART  I. 

IXFBOTBUBNTS  TO  WHICB  CON8EHT  OF  LAKDLOBD  IB  BBQCIBBD. 

(1)  Election  or  enlargement  of  btiildiDgs. 

(2)  Formation  of  giloes, 

(3)  lAying  down  of  permiuieDt  pasture. 

(4)  Making  and  planting  of  o«er  beds. 

(6)  Making  of  water  meadowB  or  works  of  irrigatloD. 

(6)  Maklog  of  gnrdens. 

(7}  Making  or  improving  of  roads  or  bridges. 

(8)  MakinK  or  improving  of  watercotmes,  ponds,  wells,  or  reservoirs, 

or  of  works  for  the  application  of  water  power  or  for  supply  of 
water  for  agricultural  or  domestic  purposes. 

(9)  Making  of  tencea. 

(10)  Planting  of  hops. 

(11)  Planting  of  orchards  or  fruit  bushes. 

(12)  ReclaJnSng  of  waste  land. 

(13)  Warping  of  land. 

(14)  Embankment  and  slaioes  agidnst  floods. 

PART  n. 

IMFBOTBHENT  IN  BBBFECT  OP  WHICH  NOTICB  TO  LANDLOBD  IS 
BBQIJIBBD. 

(15)  DrainRge. 

PART  lU. 

Im FDOVEMBKTB  TO  WHICH  t»)KBENT  Or  LAKDLOED  IB  NOT 

BEQUIBED. 

(16)  Bomng  of  land  with  tindiseolved  bones. 

(17)  Chalking  of  land 
(IS)  Clay- burning. 

(19)  Claying  of  land. 

(20)  Liming  of  land. 
(2t)  Marling  of  laud. 

(22)  Application  to  land  of  purchased  artifl<^  or  other  purchased 


SECOND  SCHEDULE. 

Levying  distres.^.    Three  per  ceutom  on  any  sum  exceeding  201.  and  Bi 
not  exceeding  501.     Two  and  a  half  per  centum  on  any  sum  exceed- 
ing 601. 

To  bailiU  for  levy,  U.  U. 

To  man  in  possession,  if  boarded,  3$.  6d.  per  day;  if  not  boarded, 
Sk.  per  day. 

For  advertisements  the  aam  actually  paid. 

To  auctioneer.  For  sale  five  pounds  per  centum  on  the  sum  realized 
nut  etceeding  1001.,  and  four  per  centum  on  any  additional  Bnm  realized 
not  exceeding  1001.,  and  on  any  sum  exceeding  20CU.  three  per  centam. 
A  fraction  of  II.  to  be  in  all  cases  considered  ll. 

Reasonable  costs  and  charges  where  distress  is  withdrawn  or  wfaere 
no  sale  tsJces  place,  and  for  negotiations  between  landlord  and  tenant 
respecting  the  distress ;  such  costs  and  cba^^  in  case  the  parties  differ 
to  be  taxed  by  the  registrar  of  the  county  court  of  tbe  district  in  which 
the  distress  is  made. 
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(The  figures  refer  to  the  paragraphB  and  not  to  the  pagefl)  except 
where  otherwise  isdicatedj 


INDEX. 


ABATEMENT 

of  debts  Bad  l^ociee,  1381 
of  annuities,  36,  37 


AfiBTAMCE,  444 
ABSOLUTE  INTERESTS, 
defined,  983 

whether  taken,  384G— 9 


ACCUMULATION, 
traits  for,  706—710 
cesser  of  accumalation  of  residue  di- 
rected to  be  laid  out  in  land,  3036 

ACKNOWLEDGMENT 

of  deed  of  diapoidtiun,  2227— 2232a 
ACQUITTANCE, 

defined,  1977 
ACT, 

{private,  26M— 2661 

title,  marginal  notes,  and  punctuation, 
2Ge7 

repi^nanc;,  2GG8 

commencement,  2669 

retrcepectdve  operation,  2660 

ACTION, 

right  of, 

nhere  it  eziMs,  889 

release  of,  2023 
property  in, 

agsigument  of,  2421 

release  of,  2421 


ACTIONS, 

real  and  mixed,  abolisbed,  1501 
release  <  f,  2021 


ADMINISTRATION.     See  DEaTS. 
legal  and  equltablo  assets  1381 — 4 
oreler  of  administtation  of  different 

properties.  1386— :3!IGa 
order  of  aatisf action  of  diff^rentcloims, 

1396—8 
marsbalUng  of  asset*,  1399—1406 
distribution  among  family  or  relatives, 

1406—1429 

ADMINISTBaTOBS.  See  Executobb. 
administrators  com  tettunentoannexo, 
durante  minore  tetat«,  durante  ab- 
sentia, or  pendente  lite,  3046,  9046 

general,  3047—3060 

rimilcd,  3064 

de  bonig  non,  305S 

of  a  faastaid  or  person  who  has  no 
kindred,  3051 

of  anaound  mind,  31.17 

out  of  jurisdiction,  or  not  to  be  found, 
or  n(^Iecting  or  refusing  (o  act, 
3137 

by  what  court  ktteraufadminiHtratiou 
should  be  granted,  3052,  3063 

tiansmiaaion  of  representation.  306G 

acts  before  administration,  SUSS 

right  to  damages,  covenants,  or  duties, 
3062 

retainer,  3063 

«ale  by,  3061,  3076 

ADMITTANCE, 
defined,  2713 

where  it  may  be  mode,  2721,  2722 
of  persona  under  disability,  2723,  33t« 
of  truaCecB,  298,  299 
of  husband,  2726 

circumsUuices   under   wbiuh  admit- 
tances may  take  place,  2725 
rights  before,  2727—9 
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ADMITTANCE  (rontinual]. 

governed  by  uses  of  surrender,  2780 
when  lord  and  stewwil  are  mere  in- 
stnimentB,  273* 
ADVANCEMENT. 

what  will  be  deemed  an  advancement 
an  as  to  rebut  a  resulting  troBt,  713, 
714 
power  of,  3287,  3331 
ADVERSE  POSSESSION, 

how  obtained,  886— -893,  1*60—8 


-147* 


:s  under  the  old  law,  1469 


ADVISERS, 

transactions  between  them  and  those 
whom  thej  advise,  236T— 2361 
ADVOWSON.     See  PBBSBNTATioif. 
defined,  87 

is  an  incorporeat  hereditament,  11 
right  ot  {iresentation  and  right  of 


appendant,  89—92,  96,  100 

passes  by  grant  of  manor,  89 

ingroaa,  89— 92,  96,  101 

presentative,  93 

coUative,  93 

donative,  93 

estates  in,  96 

b7  what  conveyances  and  for  what  es- 
tates an  advowson  may  be  aliened, 
96—101 

is  assets  for  payment  of  debts,  101 

devolution  of  right  of  presentation, 
102 

prei^ntation  where  an  advoweon  is 
held  in  joint  tenancy,  copaicenary, 
or  in  common,  103, 104 

granted  by  copy,  800 

force  ot  the  wonl  "  perpetual,"  377 

mortgage  of  an,  88,  1011 

length  of  title  to,  1616, 1618a 

devise  of,  2793 
AaENTS, 

sales  and  porchases  by,  2362 

benefit  tu,  on  a  sale,  236G,  2366 
AQBEEHENT.    &f  ALIENATION— VOID 
AND  TOIDABLB  D8BDS  AND  CON- 
TRACTS. 

by  infants,  3296 — 8 

to  convey  property  if  devised,  24SS 
iLIENATION, 


y  matter  of  record,  2663  rt  leg. 
y  deed,  ITU  et  >eg. 
t  law,  by  mere  written  agree- 
ment, 1694-7 


ALIENATION  (cmtinwd). 
diSereut  modes  of, 

in  equity,  by  me«  eontiaet  lor 

sale,  1698—1710 
by  parol,  1611 
a  person  cminot  dentate  from  hii  own 

gnutt,  1613 
what  is  within  a  covenant  not  to  alien, 

1930—3 
onlawfol,  1631—8 
of  settled  estates.  1616 
restrictions  against  alienation, 

by  married  women,  161*,  SSI — 

3239b 
by  othen,  237—241, 1G87,  3213 
ALIENS, 

who  are,  33*9 

what  aliens  may  acquire,  and  whU 

they  may  hold,  3360 
may  take  produce  of  real  estate,  I3E1 
not  B^sed  to  usee,  3362 
devise  in  tnist  to  convey  to,  3S6) 
naturaliiatiou  and  denuation,  SSM 
ways  in  which  they  purchase,  SW 
cannot  take  by  act  of  law,  1366 
descent,  33S9 
curtesy,  3367 
dower,  336S 
gnardianship,  3366 
descent  from,  or  throng  3369—3363 
alienation  to,  1634 
ALLOTMENTS. 
tenure  of,  289 
title  to,  1626 

passing  as  accessory,  I7T3 
ALLUVION,  14*1—3 
ALTERATIONS 

in  a  deed,  2606—2610 
in  a  will,  2774 
ALTERNATIVE    INTERESTS,  871-3, 

877 
AMBIODITT, 

distinction  between  a  latent  snd  a 
patent  ambignity,  2S33, 2737 
"AND," 

construed  "or,"  8613 
ANNUITY, 

distinguished  fi«tii  a  rentcbaige,  li 
personal  estate,  15 
is  an  incorporeal  thing,  11 
ways  of  creating,  16 

for  what  interests  limited,  18 
natui«  of  a  personal  annuity  in  he,  li 
duration  of,  when  given  indefinitely, 
19—23 
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NNinTY  (cantMued). 

right  to  the  price  or  valut  of  an  an- 
nait;   instead  of  the  anniiAl  pay- 
mcnt,  2i— 27 
irbere  a  charge  on  corpus  of  a  faud, 

28—33 
vrhere  a  cbaigeoo  rents  att«T  death,  34 
ceaser  at,  36,  1T08,  1709,  233» 
priorit;  or  abatement  of,  36,  37, 3018, 

S0I9 
apportianment  of,  67— SI 
constmctioD  of  gifts  ol.  38 
enrolment  oc  ri^istration,  39 
may  be  a  bereditami^nt,  6 
exist4[ig  though  rentciiarge  is  deter- 

mined,  82 
tecovery  of  arreara  of,  83 
cannot  be  entailral,  422 
charge  of,  973 
lien  of  annuitants,  9B1 
primarily  payable  out  of  penonal  es- 
tate, 1386 
descriptioD  of,  in  conditions  o(  sale, 

1642 
aale  for  an,  1680,  1708 
defeasance  of,  2079 
pircbasc  of,  usurious,  2140 
included  in  the  term  "  legacies,"  2833 
contracts  for,  with  infants,  3298 
satisfaction  of,  3474 
ANTICIPATION, 

lestriclioDs  against,  3334  —3239b 
ANTIGNT  DEMESNE,  293 

fine  or  recovery  of  hinds  in.  3717—19 
APPOINTMENT.     See  PowRKS. 

I.  Mode  of  eieeutins  powei^,  2113 — 
212S 
obBervance  of  forms,  2113 
formalities  must  be  perfected  in 

donee's  lifetime,  2114 
by  what  instramcnt  a  power  may 
be  executed,  211E 
by  an  ordinaiy  B88urance,2  US 
by  aprior  will,  2117 
what  W0W8  required,  2118 
total  execution  at  law,  but  partial 

execution  in  equity,  2119 
execution  at  different  times  and 
over  different  portions  of  pro- 
perty, 2120 
creation    of    distinct    interests 
nuder  a  power  of  appointment 
in  fee,  2121 
appointment    or    a   rerocatiou 

Xn  a  contingency,  2122 
of  executing  a  deed  or  will 
intended  as  an  appointment, 
2123 
atteitation,  21S4 


:x.  1563 

APPOINTMENT  (eimtinuedy 
L  Mode  of  executing  powcr9(ei>i>tJiiiN!if). 

compliance  with  requirfte  forma- 
lities should  he  stated,  2125 
IL  Relief  against  defective  execution 
or  non-execution    of  powers 
2126—2181 

relief  in  equity  alone,  2126 

in  whose  favour,  2126 

relief  incase  of  defect  in  the  mode 
ofexeention,  2127,  2128 

relief  though  there  is  only  an  in- 
tention to  execute,  2129 

where  no  relief.  213a  3131 
lU,  Bxcessive  execution,  2132— S 

complete,  but  excessive  execu> 
Uon,  2132 

void  trusts  engrsfted  on  an  ap- 
pointment, 2133 

appointment  tor  separate  inalien- 
able use,  2134 

where  too  much  appointed,  and 
one  appointee  dies,  2133 
IV,  Fraudulent  and  illusory  appoint- 
ments, 2136— 2111 

appointment  must  be  made  for 
the  end  designed,  2136 

appointment  whereby  a  benefit  is 
secured  to  the  appointor  or  a 
stranger,  2136 

appointment  to  an  infant,  2137 

rights  of  creditors  against  a  gene- 
ral appointee,  2138 

Ulnsoryappointment,  2139—2141 
y.    The  question   whether   an  instru- 
ment is  intended  to  opente  as 
an  appointment,  2142 — 6 
VL  Appointments  generally. 

appointment  by  will,  instead  of 
by  deed,  2127 

appointment  by  deed,  instead  of 
by  will,  2 1 27 

who  may  exercise  a  power,  2147 

time  for  execution,  2148 

dnty  of  a  trustee  excrcimng  a 
power,  2149 

who  should  be  the  immediate  ap- 
pointee, 2150 

where   an   irrevocable    appoint- 
ment muHt  be  made,  2151 
ion  of  DowerSi  2113 

...    othe 

and   administratora 
of  a  settlor,  2306 

ho  w  an  appoi  ntment  opera  tes,21 62 

estates  appointed  take  effect  as 
if  inserted  to  tbe  instrument 
creating  the  power,  21G2 

by  will  has  the  properties  of  a 
devise,  2743 
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APPOIHTHENT  (eontimud). 
TI,  Appointmeots  generally  letmtiimrd). 
Itajring  dowi^,  614 — SSTa 
appointee  not  lubte  under  a  cove- 

lumt,  I81T 
appointee,  where  entitled  to  benefit 

of  coTenant,  1822 
conveyance  operating  as  an  appoint- 
ment, aad  vice  vem,  2624 
by  married  women,  3166 
by  a  hiuband  to  hia  wife,  and  vice 

veraO,  S194 
election  by  an  appointee,  3440 
APPORTIONMBST 
of  cooditioDs,  1S6 
ot  rents,  64—81 

of  annuities  and  other  periodical  pay- 
ments, 67—81 
of  right  ot  commoD,  ISS 
APPBOVINQ,  131 
APPROXIMATION, 

doctrine  ot,  41 1—416,  419,  734 
ABBITRATION, 

conditions  as  to,  2S6 
ARRANGEMENT.      Ser     Family    Ak- 
BjuraEUBNT. 
deed    of  arrangement  by  a  debtor, 
2320—4 
ARREARS. 

recovery  of  arreare  of  rents,  annuities, 
interest,  or  other  periodical  sums,  83 
ARTICLBS.&e  Habbiaoe  Bettlevbkt. 
"AS  SOON  AS," 

whether  eipiesmve   ot  contingency, 
821,  832 
ASSENT.    ,%■«  EXBCUTOBS. 

of  the  grantee,  3446,  2463 
Af  SETS, 

legal  and  equitable.  1381—4 

order  of  administration   of  different 

propenies,  138E~.13t>ea 
order    ot    satisfaction    ot    dificrent 

claims,  1384,  1396—8 
marshalling  of.  1399  —1406 
AbSlGKMENT— ASSIGNEES.   SeeCas- 

DITOKS'  DKKD8 — VOID,  AND  VOID- 
ABLE Dbedb  ASD  Contractb. 

defined,  2(>6J 

gifts  and  bills  of  snle,  2066,  20668 

operative  worils,  2066 

of  terms  distinguished  from  leases  and 
underleases,  2067 

of  chattels  personal,  2068 

what  may  be  assigned,  2414a— 2441 

rcquirites  to  assignment  of  real  estate 
and  chattels  real,  2068 


ASSIGN  HENT  {eontimufd}. 

requisiles  to  an  assignment  of  chittdi 

personal,  2069— 2072 
assignment  of  aterm.  orttf  thensdne 
of  a  term,  from  a  fatore  time,  2071 
passing  a  de«d,  2074 
of  a  contingent  reversionary  intoot, 

207.^ 
aangoee  taking  sohjcct  to  eqnitiei  d 

assignor,  2076 
what  covenants  asngneea  enta  into, 

2277 
assignee  entitled  to  remedies  ind  Kcn- 

rity  ot  aasignoT,  2077,  2077b 
liability  of  assignee  under  a  cormsnt, 

1818,  1820 
when  assignee  entitled  to  benefit  d 

covenants,  1826 
sale  of  lease  by  assignees  of  basknFC, 

2277 
by    persons     holding    office   onda 

Government,  2416,  2417 
by  tellowR  of  collcfrcs,  2(17 
of  goods  not  belonging  to  the  iNignir 

at  the  Umc,  2426 
registration  (^  assignment  of  peimiil 

chattels,  2471 
ot  an  old  term  opeiatingaEsaeitioa 

ot  anew  one,  2524 
conditions  against,  18S,  186,  1W3- 

1924,  1927,  1929 
to  the  assignor  and  another,  MI! 
ASSUMPSITS, 

release  of,  2018 
"  AT," 

whether  01  presBiveotcontingeiicy,III 
ATTAINDER, 

when  it  takes  place,  1520 
coDseqaences  of ,1 262, 1 263, 1 S17  — litt 
.ATTESTATION 
of  deeds,  2462 

of  wills,  2127,  2748—2756, 2764— 37J4 
ATTESTED  GOWKS,  2493— 2496s 
ATTORNEY,     .'fee  SOLICITOK. 
acting  by.  1740 
sealing,  stgning,  and  deliveringa  deed 

by,  2466,  2438 
covenant  by,  1740 
appointed  by  a  married  woman,  SI91 
letter  of, 

must  be  by  deed,  2468 
by  infant,  3312 
payments  and  act«  ander,  967— H7c 
e^t  of  power  of  attorney,  tbr  nloSi 
made  absolutely  irrevocaUe,  957b 
effect  ot  power  of  attorney,  for  ™3ne 
or  not,  made  irrevocable  If  fii* 
time,  9S7c 
title  under,  liu7d 
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rrOBNMENT 

on  a  martnge,  1001 
on  grant  ta  a  ieigntory,  rent,  rctoaia- 
■    1,1612 


niid«r  the  atst*.  of  1849  and  1861, 

two  great  Bonkmptcy  Acta,  1664 

formerly  two  coorte  lor  adjuating 
affairs  of  debtora,  I55.> 

aboUtioQ  ot  Insolvent  Debtors' 
Conrt,  1567 

real  and  personal  estate  vested  in 
asaigDees,  1GG8,  16G5— 6 

copjrbolds  and  coBtoioary  lands, 
1669 

life  eslAte  in  remainder,  etc. ,  1660 

optioD  of  assignees  to  take  or  re- 
nounce property,  1561 

provision  for  the  case  ot  onerous 
j)roperty,  1562 

assiguees  not  electing  either  to 
abide  by  or  abandon  any  agree- 
ment for  pnrahaseof  real  estate, 
1E63 

estates  granted  by  a  bankrupt 
subject  to  a  condition  or  pro- 
viso for  redemption,  1564 

powers  for  baiuinipt's  benefit, 
1667 

goods  in  poseewion.  otder.  or  dis- 
position ot  bankrupt,  1668 — 
1S72 

what  property  was  not  affected 
by  tie  bankruptcy,  1573 

commencement  of  the  title  of 
the  asEi^ees,  1674 

retrospective  operation  of  the 
transfer  to  the  assignees,  1674 
—1577 

what  transactious  not  affected 
by  the  bankruptcy,  16TB,  1679 

fraudulent  tmnaiers  of  property, 
1680—4 

bankrupt  might  be  ordered  to 
join  in  conveyances,  or  was  es- 
topped from  objecting,  1585 

registration  of   appointment  of 
assignees,  1686 
nnder  the  Stat,  of  1869, 

effect  of  order  ot  adjndication, 
1&3B 

devolution  of  property  on  the 
registrar,  1689 

and  then  on  a  trustee,  1689 

ap;>oiutment  of  trustee,  1690—6 

descriptions  <rf  bankrupt's  pro- 


BANKBDPTCT  leoatinital). 

nnder  the  stat.  of  I86U  {coatimed). 

perty  divisible  amongst  credi- 
tors, 1596 
stock,  shares,  or  other  property 
transferable  in  books  i^  a  com- 
pany, office,  or  person,  1697 
copyhold  or  ouatoraary  property, 

1697 
things  in  action,  1597 
disclaimer  as  to  onerous  property, 

1698 
power  of  trustee  to  deal  with  pro- 
perty, 1599—1603 
commencement  of    bankmptcT, 

1604 
avoidance  of  Toluntary  convey- 
ances or  transfeiH,  1606 
avoidance  of  fraudulent  prefer- 

encex,  i6ue 
protection    of   certain   transac- 
tions. 1607,  1608 
limitation  of  property  to  be  enjoyed 
notwithstanding  bankruptcy,  1687 
cesser  of  life  interest  on  bankrapt<:y, 

insolvency,  or  alienation,  I68T 
dirposition  of  landx  of  which  bank- 
rupts are  tenants  in  tail,  or  in  which 
they  hate  base  fees,  2215—2236 
gifts  to  a  bankrupt,  2891 
registration  of  Orders  of  Court  of,  121 1 
cesser  on,  241,  1587 
asuigiieea  take,  subject  to  equities  of 

bankrupt,  2076 
eale  o(  lease  by  assignees,  2277 
purchases  by  commiaaioDeTs  of  bank- 
rupts, and  by  trustees  and  solicilors, 
2S66 
nnder  the  stat.  of  INSa, 
passing  of  Act,  1610a 
commencement  of  Act,  1610a 
repeal  of  Bankruptcy  Act,  1869, 

1610a 
power  lomHkegcneralmles,1610a 
initiation  of  proceedinga,  1610b 
receiving  order,  IGlOc 
first  meeting  of  creditora,  1610d 
composit  ion  or  scheme  ot  arrange- 

menl,  1610e 
adjudication  of  bankruptcy  and 

vesting  ot  property,  IGlOf 
relation  back   of  trustee's  title, 

16IOg 
description  of  property  divisible 

amongst  creditoTB,  1610h 
disclaimer  of  onerous  property, 

16101 
restriction  of  rights  of  creditor 
under   exccation    or    attach- 
ment, 1610k 
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BANKRDPTCT  {eontiaiu-d). 

andcr  the  Btat.  of  1863  (roKtinatd). 
i1  utics  of  sheriff  as  to  goods  taken 

in  execution,  16101 
avoidance  ot    Toluntary   settle- 
meats,  ISlOm 
avoidance  of  preferences  iu  cer- 
tain cascfl,  16I0n 
pjoteelion  o'.  bonft  fide  tranBao- 

tions  witboat  notice,  IGlOo 
appointment  of  trostee,  IfilOp 
poeAessioa  of  property  b;  tnistee, 

leiOq 
powers  ot  trnatee  to  deal  with 

property,  1610r 
committee  of  inspection,  1610e 
powers   exercisable    bj    trustee 
with  permission  of  committee 
of  inspecUon,  1610t 
composition    or    scheme    after 

adjadication,  1610q 
discharge  of  bankrupt,  161  Ov 
anauffing  of  bankruptcy,  1610w 
distribution  of  property,  161  Oi 
administration  in  bankinptcy  of 
estate  of  person  dying  insol- 
vent, 1610j 
email  bankrupteies,  1610e 
BASGAtN  AND  SALE, 
defined, 1876 

operative  words,  1877 
of  three  kinds,  1878 
consideration,  1879,  2624 
who  may  convey  by,  1 880 
what  may  be  conveyed  by,  1880 
not  proper  to  create  a  r^ht  of  way,  146 
diBi>osition8  by    bargainor  and  bar- 
gainee before  enrolment,  1881 
disused,  1882 

of  lands  of  debtors  tc  the  Crown,  1883 
enrolment,  1884 
rent  not  newly  created  by,  60 
of  ordinary  copyholds,   1S42,   2711, 

2714a 
ot   free    copyholds    i 

freeholds,  297—299 
of  lands,  when  a  bar  to  dower,  617, 

CIS 
when  uses  on  a  bai^ain   and   sale 

are  only  trusts,  674,  691 
in  execution  ot  apower,  2116 
powers  I«  lease  in  a,  2166 
operating  as  a  confirmation,  or  as  a 

covenant  to  stand  seised,  2C24 
BASE  FEE.    &v  Statutes  (FiHEB  AND 

Recovbbies  Actt). 
rights  Mid  powers  ot  owner  of,  887, 

3S7a 
creation  of,  by  a  tenant  in  taU,  438 


BASTARDS.    See  iLLBOrriiUTE  CaiL- 
BENEFICE.    See  Advowbon— Lifse— 

PEBSKSTATION— SlMOKT. 
charges  on,  1237—1246 
light  to   presentatioD  or  advowui 

barred,  1499 
infant  presenting  to,  3300 
lunatics'  benefices,  3343 
BBQUESTa    AeWlLLB. 

general,  specific,  and  demonsmtiie 

legwiea,  2977-2984 
description  of  things  bequeathed,  !S£ 

—3013 

Sbe  W0BD6. 
charge  of,  962, 963 
eSect  of  failure  of,  when  chu^  <n 

rati  and  penonal  estate,  9S< 
failure  of  the  fond  for  psymeat,  i9M 
mode  of  giving  eSect  (o  cbaipi  d. 


t  of  penomll;. 


-973 
primarily  payable  < 

1386 
release  of,  2006 

according  to  what  law  constnied,!Sll 
substituted  or  additional  goieniiii  bj 

original  legacies,  2820 
of  dividends,  2997 
by  joint  tenants,  2789 
shues  or  proportions  in  which  two  ot 

more  legatees  take,  3011—30171 
priori^  and  abatement  of,  2981, 3016- 

3023 
doable  or  cumulative,  3021—6 
to  what  a  reeidoary  legatee  is  entitM. 

3026 
payment  of,  3027—3031 
when  (jeqneathed  to  married  woneiL 

3182 
when  bequeathed  to  in&nta,  33ii— 

3332 
interest  or  income  of,  3032-6 
oontraiy  to  public  policy,  3037— * 
for  a  particular  porpoee,  30(0 
diveBting  clauses  not  to  operate  >fic 

time  for  payment  of,  3041 
ademption  or  satisfaction  of,  3^, 

3466—3471 
of  certain  siun  to  each  of  thediilditii 

of  a  certain  person,  and  of  cotw 

sum  to  be  divided  among  soch  itkit 

dKn,28e2b 
BILLS  OF  SALE, 

what  are,  206G,  2066a 
ot  furniture,  etc.,  2426 
r^^atration  ot,  2471— 24ST 
BLANK, 

in  a  deed,  2441 

in  a  will  for  a  mune.  >S13 
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1>3:'IKD,  1738,  2T44,  2763 
SOND, 

defined,  22»B 

either  Bimpte,  or  single,  or  double,  < 

coDditional,  2239 
requisites  to,  2240 
vrho  are  bound  by,  2241 
who  may  take  odvantage  of,  2242 
joint  and  several,  or  joint  only,  2243 
conetmction  of  bonds,  2~' ' 
defeasance  of,  2079 
condition  of, 

omisaion   of   concluding  words, 

224B 
how  annexed,  2246 
what  may  be  the,  2247 
malamiase,  2248 
against  the  municipal  law, 

pugTiant,  2249 
iusensiUe  and  nc 
impossible,  2251 
effect  ot  invalidity  of,  257,  268 
coDwqaeaces  of  breach  of,  22B2 
Dot  to  alien,  238 
tmst  to  pay  bond  debts,  1342 
rayment  of  debt  by  tenant  (or  life, 

1376 
post  obit,  234S,  2349 
opemtiDg  as  a  fraud  on  a  marriage, 

2372 
necessity  tor  converdon  of,  3421 
lecuring  money  borrowed  nnder  pri- 
vate Act,  and  being   mortgage  of 
rates,  is  not  within  Mortmain  Act, 
755b 
BONUS, 

where  it  paaes,  2426,  2998 
BOBOUGH.BNGLISH. 

deacent  of    boroDgb'English    landa, 
1326, 1326 
BIJILDINaS, 

waste  in,  3387—3391 
BUEQAQB, 

tenore,  287,  289 
BUBIAL  PLACES, 

coDvejance  of  land  for  eiteB  for,  811a 
CANALS, 

money  secured  on,  765 
CANCELLING 

deeds,  2661,  2662 
wills,  2900,  2922,  2922a 
CABOO, 

RBSignmeDt  of,  2426 
CABTBOTE,  126 
CATTLE, 

levant  and  ooochant,  117-  121,  t2S 


CB8TDI  QDE  TRDST,  684—6 
CESTUI  QUE  USE,  668 
CESTUI  QUE  VIE,  439 

concealmentof  his  de»th,  447 
CHAHBBB, 

inheritance  in  a,  7 
CHAUPEBTY,  2419 
CHAPEL,  OB  Lebseb  Chancel, 

freehold  in,  S 
CHABGE.  See  Powbrb— Dbbtb— JuiKh 

HENT. 

defined,  958 

devise  in   trust  to  pay   debts   and 

charges,  959 
devise  charged   with  or  subject  to 

debts  and  chargen,  959 
distinction  between  a  charge  and  an 

exception  where  the  purpose  fails, 

959 
indirect  charge  of  debts,  960 
dmple   contract  creditors    have  no 

charge  by  statute,  961 
effect  of  a  chai^  of  debts.  961,966— 

972 
of  legacies,  902 — t,  972 
mode  of  giving  effect  to,  967 — 978 
charge  on  renis  and  profits,  965 
of  annuities,  973 

judgment  to  operate  as  a,  1156,  1167 
.      OB  benefices,  1237—1246 
buying  np  a,  1343 
merger  of,  3414—3417 
out  of  what  to  be  paid,  1393 
CHABGINO  OBDERS,  1179—1183 

CHABITIBS.    See  Uobtiuih. 
favoured  in  r^^id  to, 

the  want  of  truBtcGB,  729 
defects  in  conveyances,  730 
the  objects,  731—4 
Burplofl  income,  735 
lapaeotiime,  736 
perpetuities,  737 
legacies  to,  not  exempted  from  abate- 
ment, 3021 
proviso,  as  to  charitable   purposes 

being  void,  736 
limitation  over  from  one  charity  to 

another,  882 
manihilling  in  fiivoor  of,  1402,  1403 
lease  of  charity  property,  1947 
appointment  in  faronr  of,  2126 
voluntary  gifta  to,  2394 
general  remarks  in  favour  of,  page 
342,  n.  t«> 
CHASE.  139—142 
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1568  Du 

CHATTELS,    See  Pkbbokai.  Pkopbbtt. 
real  aod  peraoual,  5 
aiaignmeDt  of  chsltels  perwiiuU,  2068 
diatioction  between  a  treehold  and  a 

chattel  interest,  161— T,  360— S 
cannot  be  enUuted,  124, 125 
where  wurda  confer  the  abeolate  in- 

tereat  in,  i2i 
chattel  interests  created  for  special 

purposes,  432,  433,  G92— 6 
never  go  to  the  heir,  12iiE 
tranraniision  of.  on  death  of  owner 

intextate,  12f)5 
deeds  of  gift  of,  in  tnut  for  donor, 

2374 
uses  of,  G94 


CHILDREN, 

d«vises  and  bequests  to  parents  and 
their  childreD,  or  to  cUldreti  or 
isne,  695,  2844—2875 


aMignment  of,  2076—8,  2421—6 
CHDBCH.      See    ADVOWSOB— Lapbk— 

PttBBBBTATlON— SmOKT. 
CHDBCH  WARDBH8, 

beqaests  to,  729 

devise  to,  in  trust,  773 

gift  or  grant  to,  1739, 3371, 3371a 
CLAIM, 

continual,  126S,    1471,    1493,    1494, 
1850 

periods  allowed  for  a  claim  against  a 
fine,  2fi25 
CLAIMS, 

release  of,  2U2G,  202r. 


CODICIL, 

deGned,  2741 

effect  of  o,  -imi,  2L-;01a,  2802 
■s  TocitAl  in  a,  2H0Ia 
■      1,  3898,  2922 


COMMON.     See  TBMAKCT  in  COMMOK. 

deSniticMi,  115b 
of  pastnrf^  116 

appendant,  117 

how  claimed,  1 17 
to  what  annexed,  117 
for  what  creatures,  IIT 
it  is  of  common  right,  117 

appurtenant.  119 

how  claimed,  1 18 
to  what  annexed,  118 
for  what  creatures,  118 
wkinst  common  right,  11>, 

nsa 

becanse  of  vicinage,  121 

in  gtois,  122,  123 

stinted,  ij.,  for  p«rt  of  a  jesr, 

124 
when  it  maj  be  granted  over.  120 
of  ntovos,  125 
of  tarbai7,  126 
of  piscary,  127 
of  folda^  12S 

of  digp»g  fof  co«U,  etc,  128 
pannage,  128a 
right  S  copyholders  to,  129 
claim  to,  by  prescriptiaD,  1431 
freehold  is  in  the  liwd,  130 
rights  of  lord  in,  130 
inclosore,  131, 132 
compensation  money  for,  ISaa 
apportionment  of  right  of,  133 
extinction  or  sospensiou  of  right  of 

common,  134 
purchase  bj,  or  lease  to.  a  rctamoaa, 

135 
revivor  of  a  right  of  cotunon,  136 
grSinted  by  copy,  300 
grant  oF,  1754.  1T71 
pasnng  by  pant  of  land,  138a,  17M 
[laaeing  wil£,  not  withost,  land,  17M 
release  of,  134,  2009 
grant  of,  to  what  places  it  extendt^ 

2520 
included  in  conveyance  of  land  <( 
manor,  138a 
COMMONEBS, 

gift  or  giant  to,  1739 
COMMDTATION 
of  tithes,  110.  Ill 
of  manorial  rights,  318 — SeSa 
C0MPKN8ATI0N, 

money  for  commonable  ri^ts,  13Si 
by  a  vendor,  162S,  1651 
COMPOSITION.  &r Crbditobb' Dkxm. 
COMPBOHISE,  2310—2312 
CONCEALMENT.    Sre  Fuvn. 
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implied,  163 

on  exchange,  1959, 1960 

on  partition,  l9Tt 
in  law,  163,  166 
in  deed,  IS8 

sobaequent  or  de»tnicti»e,  IB*.  156— 

161 
precedent  or  creative,  1^5 — 9,  161 
wbat  words  create  conrtitiong,  subse- 
quent or  precedent,  154,  IBS 
mixed,  i^.,  defltroctiTe  and  creative, 
or   destructive   and    accelerative, 
1S7,  1S8 
performance  of, 

bju  married  n'oman,  3165 
t^aniobnt.  .S315 
where  a  time  is  ftxed,  172 
whore  no  time  is  flxed,  172 
where  a  place  is  appointed,  173 
where  none  ia  appointed,  174 
proTi«o  as  to  aiisuming  testator's 

surname,  175 
how  conditions  precedent  most 
be  performed,  176 
conditions  to  pa;  money,  1 76 
conditiotu  to  execute  a  i 

lease,  176 
condition  a    Babseqacnt 
mixed  moat  be  performed, 
177 
sntMoqnent  and  mixed  conditions  are 

odions  and  couatraed  strictly,  177 
of  consent  to  a  marriage,  178 — 182 
how  consent  most  be  given,  180 
when  in  terrorem,  181 
refusal  of  consent,  182 
of  snrviring  parents,  881 
eflect  of  non-fulfilment  of  a  condition, 

183,  IMl 
dispensed  with,  184—7 
relief  in  equity  against,  188 
conatroction  of  stipulations  not 

essence  of  contracts,  284ft 
who  may  take  advantage   of,  189 — 

193,  2171,  2172,2421 
when  a  re-entry  ia  necessary,  194 
when  notice  of  a  condition  must  be 

eflect  of  entry  for  a  breach  of  coi 

dilion,  196,  197 
whether  valid  or  not, 

M  to  wrongful  act,  198 
contnuy  to  public  policy,  199 
requiring   the   acquisition  of  a 

peerage,  ^00 
in   lestroint  of  marriage,  201- 
228 
TOL.  II. 


CONDITIONS  IcetUiimrd). 

whether  vaUd  or  nut  {eoitlinned). 
in  restraint  of  cohabitation,  229 
in  restraint  of  trade,  234 
as  to  a  separation,  230—233 
repagnant,  235—236 
for  cesser  on  alienation,  bank- 
ruptcy, or   insolvency,  237— 
243 
contrariant,  241 
uncertain  or  ambiguous,  245 
impoHsible,  246 
involving   too   remote   a   poesi- 

bility,  247 
not  to  diapute  a  will,  248—254 
■a  to  arbitration.  2G5 
as  to  i  0  validity  of  previous  gift,2  5fi 
effect  of  tbe  invalidity  of,  267, 
258,716,716 
to  whom  rsaerved,  278 
cannot  be  granted  over,  278 
when  created,  279 
taking  poHSCBxion  bin  da  to  pe  rf  onnance 

of,  280 
period  to  which  the  event  of  death  is 

to  be  referred,  269—277 
condition,  as  well  as  a  covenant,  for 

the  reeomption  of  luid,  281 
partial  operation  of,  282 
as  to  repairs,  283,  28Ua 
release  of,  284,  2008 
apportionment  of,  185 
may  be  a  hereditament,  6 
of  a  bond,  2245—2262.     Si  Bond, 
defeasance  of,  2079 
aubeequent,  not  barred  by  a  fine  until 

broken,  2646,  2647 
Bubcequent  and  mixed,  barred  by  a  re- 
covery, 2684 
for  payment  of  rent  to  donor  not  barred 
by  recovery,  2688 


CONDITIONS  OF  SALE.  1636— 16«Sa 
conditioius  of  sale  i4>plicable  to  all 

purchases,  1663a 
whenq>ecial  conditions  required,  1639, 

1640 
how  expressed.  1641—3 
aa  to  time  for  taking  objcctioa-i,  164S 
rescinding  a  contract.  1644 
range  of  title,  1646— S 
evidence,  1649, 1650 
errors,  1661 
fanlU,  1652 
eipcnsca,  1853,  1S64 
possession,  1S55 
Interest,  1656, 1657 
timber,  1668 
flxtures,  1659 
deeds.  1660, 1661 
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1670  isi 

CONDITIONS  OF  SALE  (roNtinned). 
as  to  time  for  taking  objectionB  (ei>a- 

lessor's  tiUe,  1662 
anrTeadered  leases,  1662 
peanltj  for  breach  ol  agTeement, 
1663 
CONDITIONAL  LIMITATION, 


CONFIRMATION, 

deSned,  20S6 

operstire  wards,  3037 

requisites  to,  2038—20*0 

operation.  2041 

in  the  esse  of  joint  tenancy  or  teni 

iti  common,  2042 
of  one  (estate  only,  2043 
of  part  of  an  estate,  2044,  204fi 
of  part  of  the  land,  etc.,  2046 
grant  operating  aa  a,  2524 


in  and  sale  operating  as  a,  2534 
of  a  portion  of  a  settlement,  2047 
uses  or  trusts  of,  2048 
when  a  deed  operates  as  a  grant  or 
lease,  and  when  as  a  confirmation, 
2524 
CONSANGOINITY, 
defined,  12^5 

lineal  and  collateral,  1ZR5,  I2I>6, 1258 
decrees  of  lineal  cousanguillit.r,  12o7 
of  collateral  consanguinity,  1269 
CONSENT 

to  a  deed,  2446—8 
to  a  marriage,  178-182 
CONSIDERATION.    See  Babguh  amd 

good  or  valuable,  2331,  2332 
when  necessary,  2333 
absence  or  failure  of,  2331-^340 
inadequate,  2341—2361 
nnlawfol.  2362 

a  good  consideration  within  the  stats. 
13   Gliz.  c.   e,  aud  27  Eliz.  c.  4, 
2375-2400 
CONSTRUCTION.  *«Pabcel8— Words. 
of  a  deed  executing  a  power,  2118 
general  rules  of  construction  of  deeds, 
page  1011,  D.  (a) 

intention  to  be  effoctQated,  2511 

intention  to  be  collected  from  the 

words,  and  eonstmction  to  be 

according  to  the  words,  2612 


CONSTRUCTION  (cmttinued). 

general  rules  of  constmctian  of  deedl 

when  words  aie  to  be  taken  in 
their  strict  sense,  2613 

sense  agreeable  to  taw  preferred, 
2514 

construction  of  general  expres- 
sions, 2516 

when  general  words  are  tobeW' 
lowed,  and  when  special,  1316 

uncertainty,  2617 

construction  to  be  upon  the  vfaob 
deed,  2618 

repugnant  clansea.  2619 

construct]  on  to  be  rasonabtcSSiO 

rule  as  to  the  words  of  an  indai- 
ture,2521 

words  construed  most  stnoglT 

Inst  the  active  party.  2^ 

lissibtlity      of     arenDOiu 

founded  on  parolevideDce.  2&i3 

operation  of  a  deed  in  adilltnot 
way  from  what  was  inteaded. 
2524 

where  a  deed  may  enure  in  dif- 
ferent ways,  2525,  2526 


inojimiM 


same  construction  in  every  Court. 

2628 
construction    of    sapplenxntal, 

or  annexed  deed.  252Sa 
of   particular  expressions   in  deedi, 

page  1019,  n.  (e).     See  Words. 
general  rules  of  constroctiiHl  of  wiDi. 
2795—2820 
intention  to  be  effectuated,  tX, 

2804 
intention  most  be  collected  tnvi 

the  words,  2796,  2797 
express  disposition  not  oontroQal 

by  inference,  3798 
intention  must  be  collected  tno 

the  whole  will,  2799.  2800 
effect  of  a  codicil.  2801,  2802 
when  words  are  to  be  laka  in 

their  proper  sense,  and  when  in 

some  other.  2803 
the  more  pn^hle  constmctiai 

to  be  preferred,  S804 
words  importing  the  fatore,  IM 
relative  construction  of  aiahigii- 

ons  expressiona.  3S(6 
same  wonls   having  a  dillirait 

construction,  2806 
words     rejected,    supplied,    ot 

changed,  2807 
transposition,  3808 
particular     intent   t 
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OONSTRDCriON  (eoHtiiaial-). 

geneial  rules  of  couatructioa  of  wilU 

testator  preaumed  to  know  the 

law,  2810 
mistakes  not  presumed,  2S11 
iuconaisteQt  clauses,  2S12 
deTeating  words  must  be  as  clear 

an  vesting  words,  2813 
uDcertaiDtj,  2814 
preveDtion  o£  intestacy,  2815 
at  what  time  a  will  speaks,  2816, 

281 T 
lex  lod,  2318 

civil  law  followed  as  to  pnrel? 
peiBonal  legaciea ;  common  law 
as  to  othera,  2819 
snbstitDted  or  additional  legacies 
goremed  by  the  original  Wa- 
cies,  2820 
id  particalar   expressions    in  wills, 

2821— 2839a.    fifceWoBIW. 
of  prirate  acta,  2G5fi 
of  surrenders  of  copyholds,  2724 
recital,  a  key  to,  1T12 

CONSUMABLE  ARTICLES,  841 

CONTDTOENT  INTEREST.  *e  CONDi- 
TION— EXECtlTOET  INTEHKBTS — 
7EaTGD  INTEBEBTB. 

when  releasable,  2010,  2421 
gnntorassignmeatof,  2075,  2421—6 
devise  or  bequest  of,  2782,  2790 
contingencies  with  a  double  aspect, 

871—3 
order  releasing  or  discharging  a  con- 
tingent right,  3134 

CONTINQENT  REMAINDERS.  See 
Beootsby. 

defined,  842 

four  kinds  of,  843— « 

time  tor  resting  of,  860 

aopport  of,  351,  in  certain  cases,  868a 

destruction  of,  8G2— 8a,  3418 

barred  by  fine,  2603;  or  recovery,  2681 

title  depending  oo  destraction of,  1621 

when  they  prevent  merger,  3418 

CONTRACTS.  A«Tou)AHD  Voioablb 
Deeds  and  Contbacts. 

completion  of,  after  death,  1698a 
differently   regarded  at  law  and  in 

equity,  1698,  1699 
by  tenant  for  life,  448] 
stipalatioQs  not  the  essence  of,  284a 


tx.  1571 

CONVERSION 

of  property  which  is  wearing  out,  or 
rereiBionary  property,  or  property 
iaveBt«d  on  certain  securities.  3421, 
3422 

of  land,  articled,  devised,  etc.,  to  be 
sold,  and  money  articled,  be- 
queathed, etc.,  to  be  invested  in 
land,  S423— 5 

election  to  take  property  in  an  uncon> 
verted  state,  3426 

a  stranger  cannot  enforce,  3426a 

clear  intention  of,  necessary,  3427 

consent  to,  or  approval  of,  3428 

time  allowed  (or,  3429 

liability  to  legacy  duty  consequent  on, 
3430 

failure  of  the  object  for  a,  3481 

nndisposed^  produce  of  real  estate, 
3432-4 


undjsposed-ol  part  of  money  directed 
to  be  converted,  or  the  produce 
thereof,  3436 

of  one  kind  of  land  into  another,  339S 

CONVEYANCES.     See  DEEDS,  etc. 
how  made,  1611 

by  a  perwn  to  himself  jointly  with 
another,  1739a 

COPABCENAEY, 
defined,  632 
parceners  claim  an  inheritance  by 

descent,  633 
parceners  have  a  unity,  but  not  en* 

tirety  of  interest,  634 
parceners  make  but  one  heir,  634 
parceners  by  common   law  tuid  by 

custom,  632,  S35 
advowaon  in,  91 
Utbea  in,  109 
curtesy  and  dower,  636 
conveyance     by     one    paroener    to 

another,  637 
destruction  of,  638 
modes  of  partition  of,  639,  640 
liability  of  estate  in  coparcenary  to 

extent,  1173 
possession  of  one  parcener  was  the 

possession  of  the  other,  1469 
descent  to  coparceners,  1280,  1281 

1296, 1297 
descent  to  issne  of  coparcenen,  1281. 

1290 
in  the  case  of  estates  tail,  1S14 
leases  by  oaparceneie,  1910 
roleaaes  by  cdparceners,  1979 

hhh2 


,y  Google 


C0PTH0LD8.    SeeUASOB. 

definitioD  of,  291 
ordinary  copyholds,  293 
free  copybolde,   ot  customary  free- 
holds, 293 
condition  of,  as  reguds  the  will  of 

the  lord,  291 
coHtoms,  296,  29S 
freehold  ia  in  the  lord,  130,  297 
admittance  of  trusteeB  of,  29S,  299 
lord  may  become  entitled  t«,  304 
yolontary  giants, 

what  may  be  granted  by  copy,  300 
ot  wMle,  302 
granting  for  lives,  303 
reKranting.  304 — 6 
derire  (heir  effect  from  the  cus- 
tom, 307 
effect  where  lord  retains,  304 
application  of  statutes  to,  30S 

not  within  the  Statutes  ot  Uses, 

695 
not  within  32  Hen.  8,  c.  28,  as 
to  leases,  1901 
27  KliB.  c.  4.  par.  2400 
eitincUon  of,  309—317 
effect  of  a  release  or  surrender  to  the 
lord,  or  ot  a  conveyance  by  him, 
309—314 
effect  of  an  extent  or  assignment  for 

dower,  316 
must  have  been  demised  or  demisable 

immemorial  I;  by  copy,  292 
enfrttochiBement  of,  31S^3fi9a.     Ste 

EKPRANCBieBMENT. 

rentchai^e  in  the  case  of,  43 

fees  conditional  in,  392 

not  entailable,   except    by   custom, 

422 
curtesy,  467 
freebencb,  639—019 
terms  for  years  in,  581 
occupancy  of,  1436,  1439 
descent  of,  1290—1311 
liability  of,  for  debts,  1363 
forfeituie, 

for  treason  or  felonv,  151G — 1628 
for  breach  of  copyhold  customs, 

1G42 
for  alienation  contrary  to  custom, 

1542 
for  waste  in,  1643 
for  disclaimer  or  refusal  to   per- 
form services,  or  to  pay  a  Sne 
orrent,  1644— 8,  2723 
tor  refusal  to  be  admitted,  1547, 

154S 
by  married  women,  3183 
by  infants,  1549,  2T23 
of  bankrupts,  1569 


COPYHOLDS  (rmittiMurrf). 

gift  or  grant  to  lord  or  tenants,  1T3S 
not  included  in  a  conveyance,  2611 
order  of  Court  vesting  or  appotntdng 

a  person  to  convey,  3140 
right  of    copyholder    to    hoosebote, 

hedgebote,  and  plonghbote,  3104 
waste  in,  3401,  3405 
moitgageof,  1070—1080.    Sre  MOM- 

OAGE. 

leases  of,  1542,  1901,  1950-1961 
alienation  of,  by  the  copyholders, 
contrary  to  the  custom,  1642 
bv   surrender    and    adiuittuia, 
"2713 
by  bai^n  and  aaJe  and  admit- 

tBnC«,  297-9,  2714 
under  the  Settled  land  Act,  IStt, 

par.  271  4b 
by  recovery,  2716 — 2719 
under  the  Fines  and  Beoaitria 
Act  l^  tenants  in  tail  ud 
persons  entitled  to  base  lecf. 
2209-2214 
by  devise,  2749, 2790,  295S,  J90 

—2976.    See  Devise. 
by  tenant  in  fee.  2713 
by  tenant  in  tail,  2716 
by  husband  and  wife,  3173 
before  admittance,  2728,  27M, 
2973 
presentment,  2713 
where  grants  and  admittances  naj 

be  made,  2721,2722 
admittance  of    persons    under  ^ 

ability,  2723 
words  of  limitation  in  a  mrmder, 

2724 
construction  of  a  surrender,  2TS1 
circumstances  under    which   adnit 

tances  may  take  place.  2725 
husband  not  admitted,  2726 
rights  of  surrenderee  before  adnil- 

tance,  2727 
rights  of  heir  or  devisee  before  td- 

mittance.  2728,  2729 
admittaitce  governed  by  uses  at  est- 

render,  2730 
admittance  of  remaindermen,  2731 
admittance  of  one  joint  tenant,  2!3! 
admittance  relates  back.  2733 
lord  and  steward  ate   mere  initn- 
ments  on  admittances  on  sonendei 
or  descent,  2734 
fine,  2735-7 
henots,2738 
serrices,  2739 
rights  of  heir  or  devisee  before  sdnsit* 

tance,  2728,  2739 
order  as  to,  under  Trustee  Act,  31W 
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COBN, 

grant  of,  1766 
CORPORATION, 

BgK'^gaCe  and  note,  3366 

iiec««it7  for  the  word  ~ 
pass  ft  tee,  3367 

miaaomeT  of,  3368,  336!) 

holdiag  lands,  3370,  3ST1,  SSTIa 

majgrant,  etc.,  luid,  under  the  PUces 
of  Worehip  Site*  Amendment  Act, 
1802,  par.  M37«a 

mode  of  coQveTauce  by  a,  3373 

common  seal,  3373 

delirerr  of  deed  of,  337i 

corporation    cannot    hold   in 
tenancjr,  600 

may  take  by  way  of  ose,  but  a 
be  seised  to  a  ase,  675 

mccesaion  to  property.  1331—3 

grant  by  deed,  1694 

ecclesiastical    not   barred    by 
26*9  ;  or  recovery,  2670 
CORPOREAL  THINGS,  10-14 

how  conveyed  at  coounon  law,  14, 
1872—3 

wen>  said  to  lie  in  livpry,  14,  1872 
CORBDPTION  OF  BLOOD,  1262,  1263, 

1324 
COSTS, 

lien  It,  97ft 

mortgage  for,  1D86 
COriAGE, 

what  passes  by  the  terro,'1762 
COUNSEL, 

pnrchaiiee  by,  236S 
C0DS1S8, 

bequests  to,  2876,  2877 
COVENANTS, 

defined,  1795 

by  what  instniment  created,  1796 

l^  what  words  created,  1802,  1801 

1^  or  with  strangers,  1797 

void,  1798 

performance,  1799 

express  and  implied,  IBOl— 6 

genera]  and  specific,  1807 

inherent  and  collateral,  1803 

joint  and  wveml,  1809— 1811a 

real  and  pereonal,  1812— I82B 

not  to  carry  on  bositieivi,  lH2li 

to  keep  policy  on  tool,  1828 

as  Co  purpose  for  n-hich  bouse  or 
land  is  to  be  nsed,  1824,  1830— 
1832a 

to  pare  base  land,  723 

to  convey,  tiansfer  or  pay,  726 


IX.  1573 

COVENANTS  (emttniud). 

to  lea  re  a  share  to  a  child,  3372 
to  charge  or  settle,  982, 1807,  2284— 
2291,  8475 

wife's  property,  2284— 91,  3253a 
to  repair,  1833 
to  pay  rent,  1833 

taxes  and  assi-isments.  2B23a 
not  to  transfer*  lease,  1930— .H 
not  toHQC,  1<)93 
to  produce   title-deeds,   etc.,   2493— 


mofland.  281 
8  widow  is  a  person  claim- 
ing nnder  hiiQ.  1827 

cesser,  discharge,  or  satishctiou  of, 
1833—8,  347S 

defeasance  of,  2079 

waiver  of,  184 

relief  against,  1833 

damages  tor  breach  of,  1341 

difFerentlj  r^arded  at  law  and  in 
equity.  1698—1699 

running  with  t^e  land,  1812—1826. 
2494 

liability  under.  1800,  1812—1821 

benefit  of.  1822— B,  2171,  2172 

with  whom  they  shonld  l>e  made, 
1822 

usual  covenants  in  a  lease,  1995 — 
1937a,  2173.  2174 

in  leases  under  powers,  2173,  2174 

obligation  of  leasee's  covenants,  1938 

rcleaseof,  2005,  2017 

who  covenant  tor  the  title  in  purchase 
deeds,  2260—6 

for  the  title  in  the  case  of  estates  in 
fee.  2267—2275 

duty  of  solicitor,  as  to  unosual  cove- 
nants, 2274 

on  the  sale  of  leaseholds.  2276,  2277 

ag^nst  whoae  acts  a  vendor  should 
covenant,  2278—2280 

to  what  kinds  of  acts  covenants  will 
extend,  2281—3 

COVENANT  TO  STAND  SEISBD, 

defined,  2086 

operative  words,  2087 

who  may  convey,  and  what  may  he 
conveyed  by  it,  2088 

useo  on  a,  674,  691 

consideration.  2089 

distinction  between  this  and  a  bar- 
gain and  sale,  2090 

to  whom  a  use  will  not  arise,  2091 

to  the  use  of  a  wife  not  entered  into 
with  herself,  2092 

toanseattercoveiiautfir's  death,  2093 

creaUon  of  a  rent.  2094 
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COVENANT  TO  STAND  SBI8BD  (e«i- 

disuse  of,  S09B 

in  execution  of  a  pnwer,  211B 

power  to  lease  in,  2156 

other  Msnnuices  operating  as  a,  2624 
CBEDITOE.  &e  CBEDITOBS'  Dbbdb— 
Debtb. 

deeds  of  arrangement,  subject  to  the 
uppraval  and  control  of  the  Court 
of  Bankruptcy,  2330,  2320a 

deeds  of  composition,  Hobject  to  the 
jurisdiction  of  the  Court  of  Bank- 
ruptcy, where  no  bankruptcy  pro- 
ceediugs  have  been  taken,  2321 — 1 

cieditore  favoured,  960 

appointed  executor,  3073 

marriage  with,  1347 

right  of  against  general  appointee, 
2138 

S^;haseB  by,  236B,  2868 
uds  on,  2319,  2376—2390 
a  witneas  to  a  will,  2764,  2772 
concealment  of  a  debt  by,  2372 
no  election  in  the  case  of,  3454 
CBBDITORS'  DEEDS. 

for  benefit  of  all  the  creditors,  2313 
preference  of  a  particular  creditor, 

2313 
reTocablcnesa  of,  2314 
passing  of  the  property,  2315 
eiecuted  by  one  of  two  or  more  joint 

debtors,  2316 
where  creditors  take  though  not  par- 
ties, 2317 
where  the  creditors  have  not  executed 

within  the  time,  2318 
where  no  schedule  at  first,  and  eia- 
sures  are  made  in   the  scbedole 
KfterwaidB  added,  231R 
frauds  on  creditors,  2319 
OBIMmAI.  PROCEEDINGS, 

sappresaion  of.  2433 
CBOPS.    See  Embleuentb. 
right  to,  on  death,  2794 
aaaignment  of,  2426 
CBOBS  BEMAINDEBS,  837,  838 
OBOWN 

debts,  1349—1361 

obligation    of    Crown    debtoiE, 

1161, 1349 
lands  of  Crown  debtors  conveyed 

by  bargain  and  sale,  1883 
liabiUty  to,  1349,  £241 
protection  against,  by  a   term, 

572 
discharge  from,  1356 


CROWN  (^continvedy. 

accountants  U>  the.  1349, 1360 
person  who  has  eiecuted  a  bond  to 

Crown  as  receiver,  1350 
surety  for  a  Crown  debtor,  1350 
parish  collector  of  taxes,  1354 
registration,  13B1,  1352 
title  to  property  derived  from,  1628 

CUBTEST, 

definition  of,  451 
requisites,  462—464 
ont  of  what, 

estate  limited  to  wife's  sqianlc 

remainders  or  reversions,  167 
incorporeal  hereditaments,  4^3 
money  to  be  laid  out  in  land,  (it 
not  incident  to  estate  poui  lutR 

Tie,  460 
copyholds.  467 
gavelkind  lands,  468 

an  advowsoD,  99 
tithes,  109 
estate  divested.  196 
incident  to  coparcenary,  636 
incident  to  estat«  in  common,  661 
not  incident   to  joint  tcuincj, 
464.  482,  613 
commencement  of  estate  by,  464 
no  entry  necessaiy,  466 
an  inseparsbte  incident,  466 
when  it  ceases,  323.  336,  469 
alienation  by  a  tenant  by  the,  «*. 

1636 
powers  of  tenant  by.  under  SettU 
Estates  Act,  1 877,  and  Settled  Idsd 
Act,  18B2,  par.  469a 
estate  by,  may  be  surrendeied,  iOU 
in  the  case  of  an  &lien,  3357 
CUSTOM,  1446  et  teq. 
CY  PBES  DOCTBINE,  411—415,419,  W 

DAMAGES. 

recovery  of,  in  respect  of  mtehi  • 
rent,  interest,  etc.,  83 

for  breach  of  covenant,  1341 
DATE. 

mode  of  dating,  1726, 1T27 

no  date  or  wrong  date,  172S 

not  conclusive,  1 729 
DEAF  AND  DDMB,  1738 
DEATH, 

to  what  period  it  refers,  255— 177 
DEBATES, 

release  of,S020 
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E::BTS   and    INCUHBRAKCES.    See 


devise  charged  with  or  subject  to,  9. 
indirect  chai^  of,  960 
to  be  paid  out  of  rents,  923 
creditors  have  no  chaige  by  statute, 

1367 
effect  of  A  charge  of,  961 
mode  of  enforcing  charges  of,  967— 

973 
of  record,  1S34 
specialty.  1S35 
simple  contract.  1336 
interest  on,  112T 
mortgagfi,  1337.    See  Moetoabb, 
deeds  of  arrangcmeut  and  composition 

for  payment  of  ilebts,  2313—2324 
infants  or  persona  having  a  limited 
interest,  orc»isMitoTydeTi9ees,may 
convey  onder   deoree  for   sale  or 
mortgage   for   payment  o(  debts, 
1370—1372 
dBm^es  for  breach  of  covenant,  1341 
trust  to  pay  bond  debts.  1342 
operation  of  the  statute  of   Limita- 
tions as  leganls  debtii.  1338,  1339 
buying  up  achai^e.1343 
Crown  debts,  1349—1361 
terms  for  years  liable  tor.  1362 
liability  of  real  estates  for  debts,  1363 


—7 

priority,  1368.  1369 
to  what  debts  issue  in  tat!  arc  liable, 

1373 
proportionate    liability    of   jointress 

and  issue  in  tail  to.  1374 
Tolontary  discharge  of,   1376,  3414, 

3416 
compulsory  discbarge  of,  1376 
keeping  down  interest  on,  1377 
payment  or  retainer  of  debts,  though 

barred.  3064 
concealment  of,  1022,  2372,  page  689, 

n.W 
abatement  of.  t3S4 
assignment  of,  2069 
duration  of  an  interest  by  devise  for 

payment  of,  693 
relea8eof,2006,2013, 2027, 2030,2033, 

34  73 
power  to  pay.  compound,  compromise 

or  refer,  3085,  3085a,  3085b 

DEBTOR.    See  Crbditors — Cbeditobb' 

Deeds. 
arrangements  between  debtors  and 

creditors,  2313—2324 
appointed  executor,  3073 


DEBTOR  {amtinaed). 
marriage  with,  1347 
bequest  of  sum  due  from,  1348 
legacy  to,  3473 


DECLARATION  OP  TRUST, 
for  what  purpose  used,  22S3 
how  trnsts  may  be  created  and  evi- 
denced, 2263-7 
how  construed,  2268 
DECREES, 

to  have  effect  of  judgments,  1184—4 
re^stration  of,  1189  et  sef. 
DEEDS.     See    Void    amd   Voidasli 
Deeds  and  CoNTttAcra, 
defined,  nil 
indentures,  1712—1716 
deeds  poll,  1712,  1717 
from  what  time  a  deed  takes  effect, 

1718 
operate  according  to    the   order  of 

their  times  of  delivery,  1718 
bad  English  in,  1719 
the  several  parts  enumerated,  1720 — 6 
date,  1726—9 
parties,  1730—1740 
recitals.  1741—6 
operative  part,  1747,  1748 
parcels,  1749—1778 
habendum,  1779—1787 
reservation,  1788 — 1794 
covenants.  1796—1838 
indorsed  receipt,  1839,  1839a 
different  kinds  of,  pajre  767 
operating  by  transmutation  of   pos- 
session or  not,  1844 
passing  by  assignment  of  personalty, 

2074 
other  than  conveyances,  2236  et  leg. 
different  kinds  of,  when  considered 
with  reference  to  their  objects,  2369 

stamp,  2449,  2460 
execution,  2461-24638 

reading,  24iil 

signing,  24  S  2 

scaling,  2463 — 6 

delivery,  2457—2461 

attestation.  3462 

rights  of  purchaser  as  to,  2463a 
,    aToi<lancc  of.  by  disagreement,  2446 

—8 
enrolment  and  registration  of,  1864 — 

lt>92,  2464-2489 
possotsion  and  transfer  of,  2490 — 2 
attested  copies  of,  2494— 2496a 
■       -     'a  to  produce,  2493 — B 
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DEEDS  (,-mtlHUfd). 

acknowledpnent  of  right  to  prodoc- 

tiun,  and  undertsking  for  mie  cna- 

UjiI;  of  docamcDU,  2496a 
conceal  meet  of,  pme  6S9,  n.  (A) 
miBtakes  in,  2497—2504 
alterstioQH  in,  250n--2610 
general  rales  of  coustmction  of,  2611 

—2628a 
congtmctioD  of  Bopplemeotal  or  bq. 

nexed  deed,  2E2Ba 
conatmction  of  particular  ezpreeaiona. 


e«toppel.  2636— 2eS0 

cvice11iiig,2SSl.  2652 

opeKtiD^inadifferent  waj  from  what 
was  inteDded,  2624 

enuiiDf  in  different  ways,  262! 

deed  operating  as  a  will,  2768 
DEFEASANCE. 

Qatnre  of,  2079—2081 

when  made,  2079 
DEFIASIBLE  TNTERESTS, 

defined.  984 

their  acTeral  kindfl,  986 
DEFORCEMENT, 

defined,  1466 

effect  of,  1471-3 
DELIVERY. 

of  a  deed.  2457-2461 

of  property,  where  necessary,  2069 
DEMANDS. 

release  of.  2026 
DEHESNEe, 

meaning  of,  1763 

part  ofcopjhold  estate,  297 
DEMISE.    Sn  Lease. 

creating  an  implied  corenanl,  1804 
DENIZATION,  8364 
DEPOSIT 

of  deeds  by  way  of  cquilnble  accority, 
1117-1127 

of  money  on  sale,  IBtf.^ 

of   instruments   creating  powers  of 
attorney,  1719a 
DERELICTION,  1441—3 
DESCENT.  S-rCOHBANOCINiTT— Heih. 

definition  of.  1268 

lineal  and  collateral,  1264 

what  descends,  1266,  12G5a 

tabic  of,  oppotitf  tepagr  552 

roles  of  descent  of  an  cHtftlc  in  fee 
simple, 
liy  the  common  law.  126r — 1289 
ns  altered  by  the  stalute.  1290— 
I3II 


DESCENT  (eattUued). 

of  an  estate  in  fee  ample, 
from  whom  traced, 

by  the  comnton  law,  12ST 

by  the  statute  Uw,  1290 

whether  to  heir  ex  parte  matemi, 

1268,  12«6— 8 
of  an  adTowBOD,  1269 


of  I 


1271 


a.  mo. 


title  by  [)nrchaae  acquired  by  OM 

who  originallT  took  by  desoent, 

1268 
to  descendants  clthe  pcopoNtiis, 

1272,  1292 
to  issue   of   coparceners,   12W. 

1297 
to  the  person  who    is  heir  oi 

the  ancestor's  death,  1273 
afterbom  brother  displacing  t  as- 
ter, 1273 
afterbom    son  displscing  uncle. 

1273 
lineal  anceitora  exclnded  by  the 

old  law,  but  taking  by  the  iw* 

Uw,  1274,  1276,  1293 
to  descendants  of  lineal  cognonii- 

nal  male  anoestois,  1274,  129S 
from  one  brother  or  sist^  to  an- 

other,  1276, 1296 
kindred  by  the  half  blood,  1277, 

1273 
excluded  b- the  commcn  lav 

1274 
taking  by  the  statale  law. 
1296 
to  descendant!!  of  aocestonaf* 

wifeof  a  lineal  cogQoninaJ  mak 

ancestor,  1279, 1294,  1300 
preference    of   male  nex  toi  <t 

eldest  male,  1280,  1396 
coparcenary  among  females.  1 2N. 

1296,  1297 
right  of  propinquity  among  de- 
scendants, 1281,1297 
right  of   representatioD  amDOf! 

descendants.  1281,1297 
preference  of  desceaidan  ts  d  a  leM 

remote  lineal  cognominal  raale 

ancestor.  1283,  1298 
preference  of  descendants  of  the 

ancestors  of  the  wife  of  a  mon 

remote  lineal  cofcnominsl  male 

ancestor,  1283, 1300 
to  collateral  kindred  of  the  wife 

of  a  lineal  d^nominal   male 

anceetor.  1284. 1300 
from  a  pereon  whose  title  was  by 

descent,  1286 
inheritances  deecendiUe  cxpaifc 
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DESCENT  ie,-iUi*iied). 

of  ancalateinfeesimpIefeimHfliifd).  i 

matemi   camiot    be    created,  I 

1297 

to  lineal  cognuminil  moleancet' 

tors' wive*  or  theirdescendanU, 

)r  collateral  kindred, 


preference (bjthestnliito  Uw)uf 
lineal  co^ominal  male  ances- 
tor to  hia  (lescendanU,  1298 
preference  (by  the  statute  law)  of 
the  less  remote  lineal  cof(nomi- 
nal  male  anceftlor,  1298 
preference  (by  the  Btatntelaw)  of 
tbe  ^ven  to  tbetr  iiwuG  related 
by  Ihe  half  blood,  1300 
preference  (by  the  statute  law)  of 
the  wife  of  a  more  remote  an- 
ceeior,  and  her  descendant*, 
ancestoiB,  and  collateral   kin- 
dred, 1300 
of  the  ancestors  and   collateral 
kindred  of  the  wife  of  a  male 
ancestor — who  shall  inherit  b; 
the  statute  law  ?  1301 
preference  of  paternal  line  to  ma- 
ternal, 1302 
preference  of  male  paternal  line 

to  female,  1302 
preference  of  male  maternal  tine 

to  female.  1302 
what  property   affected   by  tbe 
ijtatnte  of    Inheritance,  page 
Hl,n.{,-) 
meaning  of  wonlH  in  the  Statute 
of  Inheritance, 
"l»ni"pa)teMl,n.  (e) 
"  nvurchaJier,"  page  041,  n.  (e) 
''  descent,"    and    "  descend- 
ants," page  51 1 .  n.  (c) 
"  person  last  entitled,    page 
641,  n.  (e) 
"  aeeurance,"  jMige  641,  n.  (e) 
nimmary  of  alterations  made  by  sta- 
tute, 1306— e 
order  of  succession  stated  generally, 

1309—1311 
of  esUtes  tail,  1312-1317 
l^  special  custom,  131S— 1S30 
gavelkind.  1319-1324 
borough-English,  1326—6 
copyholds,  1327— 1829 
cngtom  of,  to  ceaae  on  commntatf on  of 
manorial  rights.  323 
or  on  enfranchisement,  338 
in  the  ca!ie  o(  illegitimate  children, 

3383—6 
from  or  through  an  alien  3359—3868 
cast,  1471,  1102 


I  DESCBIPTION.    &e  Paecbls— W0BD8. 

DE  VESTMENT, 

nature!^  when  caused  by  ndversc  pos- 
session, 1470—1474 
devesting  words  must  be  clear,  177, 

2801,  2S0U,  2813 
effect  of.  196 
not  caused  by  cancclliiitc,  3n62 
by  fiiie,  2805—8,  2fil5— 2fi25 
nut  to  take  place  after  payment,  3041 

d:-;vihk.  st«  will, 

operative  words,  2942 
words  eiprcBsiTc  of  the  nature  of  in- 
terest. 2943,  2944 
residuary  devise  includes  lapsc<l  and 

void  devises.  2945 
interim  income,  1273,  2946 
dinrlaimer  of,  2947 
tending  to  a  perpetuity.  3948 
by  a  joint  tenant.  KIS,  27XS 
the  parcels  or  subject,  2'JI9— 2964 
rents,  2949 
where  the  word  "estate"  passes 

all  a  testator's  interest,  2961 
where  the  word  "  estate  "  applies 

to  realty,  2962 
where  a  (leneral    devise   passes 

leaseholds,  2954,  2965 
where  a  general    dcTise  passes 
mortgaged  or  trust  estates,  1 1 06 . 
2956—8 
where  a  reversion  imsses,  2959 
money  devised  or  contracted  to 
be  invested  in  the  purchase  of 
lands,  2960 
copy  hoi  dH. 

not  within  the  old   Statutes  of 

Wills,    2966 ;    or    Statute     of 

Frauds,  2749 

devisable  by  general  ctutom,  2966 

surrender  to  the  use  of  will,  2967, 

2968 
fees  and  fines,  2969,  2976 
devise  by  tenant  in  tail,  2970 
passing   under    general    words, 

2955.  2972,  2973 
escheated  copyholds  pasnng  with 

manor,  3974 
revocation  by  surrender  of,  2975 
entry  of  wills  on  the  court  rolls, 

2976 
made  void  as  against  covenantees 
or  obligees,  etc.,  of   the   de- 
visor, 1366 
DEVISEE.    Se«  Devise. 

right  of,    before    admittance,   2728, 

2729 
freehold  in,  before  entry,  2947 
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DIGNITIES,  149.  d.  (rf) 


of  inloreat,  2083,  24G3 

in  the  case  of  joint  tenanta,  208* 
by  married  women,  3169 
bf  trustees,  2446,  3130,  SISI 

DISCONTINUANCE, 
defined,  426,  1464 
how  caused,  1464,  1S64,  3103,  2626— 

2633,  2l!g0 
abolished,  1486 
effect  of,  1471 

not  to  defeat  right  of  eDtrr  or  actjon, 
1602 


defined, 1462 
partial,  U6S 
effect  of,  1471 

DISSEISOR, 

Bssi^ee  of  tenant  at  will  is  a,  S87 
release  to  a  disseisor  or  his  bcir  ( 
fooflce,  1980,2023 


DIBTKESfi,  POWEB  OF, 

incident  to  rent-Bervice,  42 
in  the  case  of  a  rent-chaige,  43 

given  by  statute,  46 

DI8TBIBDTI0N 

of  the  personal  estate  « 

by  the  general  law,  1406—1420 
bj  the  customs  of  London  and 
York,  1421—9 

DIVIDENDS, 

right  to,  on  sale  of  life  interest  in 
stock,  1691 


DOCTOR, 

transactions  between   him   and  hit 
patients,  2361 

DOMICILE.  2775—2780 

DONATIO  MORTIS  CAUSA,  2742 

DOWEK, 

defined,  470,  471 
reqniaitefl  to,  470  ft  neq. 
gavclkiod  iajids,  472 
customs  as  to  dower  to  cease  on  com- 
mutation of  manonal  rights,  or  ml- 
franchiacment.  323.  336 
ad  oetium  ccciesia  and  ex  aasenM  pa- 

tris  abolished,  473 
oat  of  what. 

entailed  estate,  474 
equitable  estate,  476,  703 
incorporeal  hereditameuls,  479 
mines,  480 
estate  already  assigned  for  dower, 

481 
a  rent,  66,  56 
an  advowBon,  95 
tithes  109 
estates  divested,  196 
estate  in  joiiit  tenancy,  482,61) 
estate  in  coparcenary.  636 
estate  in  common,  651 
remainder  or  rererson,  483 
estate  subject  to  a  chattel  inter- 
est, 483 
laud  of  which  the   husband  ti 

mortgagee,  4S5 
wTongM  estate,  18S 
Jewess  Dot  entitled  to,  485 
when  it  attaches.  486 
ciaiTeyance  in  fraud  of.  486 
widow  hns  no  estate  till  amigunieiit, 

487 
assignment  of  dower  operates  by  tt- 

Intion,  487 
how  asfflgnment  of  dower  tanA  bt 

made,  488 
what  may  be  assigned  for,  489 
effect  of  BBsignment  of  dower  on  l»iiii 

formerly  granted  by  copy,  316 
arrears  of,  491 
not  affected  by  alienation  or  cbaigB 

prior  to  Doner  Act,  486 
ways  of  preventing  (at  law  and  in 
equity)  a  title  to  dowor  from  aii^ 
ii^,  independently  of  the  Do<fo 
Act.  492— 61S 

o  prevent  dower,  493—* 


iDi.  Google 


DWER  Qeuiitiniird). 

other  modes  of  barriiig,  losing,  or  pK- 
Tcntiug  a  title  to  dtiwer, 

bar  OT  lorn  of  dower,  at  law  and 
in  equity,  after  the  title 

by  fine  orrecoveiy,  610, 616, 

2592,  2693,  2676,  2692 
bj  exercise  of  a  power  of  ap- 
pointment, 615 
by  statntor;  nodea,  GIG 
by  bargain  and  sale  of  Unde 

in  London,  etc.,  517,  GIB 
by  divorce  or  adultery,  trea- 
son or  felony,  619 
prevention  or  bat  of  dower  in 
equity,  520 
by  gilt  of  a  trust  estate,  621 
by  ante-nuptial  agreement  to 

settle  lands,  521 
by  bond, 521 
by  election,  622— T 
prevention  or  bar  of  dower  under 
the  Dower  Act,  628 — 637 
by  alienation,  529 
by  declaration,  B30,  636 
by  a  devise,  531 
partially  affecting  dower  under  the 

Dower  Act,  632 
priority  over  simple  contract  creditors, 

633 
agreement  not  to  bar  dower,  634 
no  dower  of  copyholds,  bat  what  is 
called  freebench,  638  et  teq.    Sec 


in  the  case  of  an  alien,  3368 

in  the  case  of  an  exchange,  4S4 

release  of,  to  a  mortgagee,  637a 
D0WBE8S, 

delivery  up  of  title  deeds  by,  2491 
DRDNKENNE3S 

of  testator,  2744 
DDRE3S, 

relief  against  acts  done  onder  duress, 
2416 
"  DURIKQ," 

denotJDg  a  special  limitation,  185, 167 
DOTIKS, 

rcl»se  of,  2027 
EASEMENTS,  13 

gnwt  of,  by  way  of  use,  677a 

claim  to,  by  prescription,  1462 


ECCLESIASTICAL      PERSONS.       See 
CLEEOY— COBPORATION,  et«. 

are  qnasi  tenants  for  life,  444 
wairte  by,  8*01 

ECCLESIASTICAL  COMMISSIONERS, 
gifts  to,  782 

BDUCATION. 

bequest  for  promotion  of,  732 

EJECTMENT, 

by  a  mortgagee,  997,  1068 

ELECTION, 
defined,  3438 
principle  of,  3439 
where  it  arises  in  equity,  3440 
by  an  ai)pointee.  3440 
by  the  heir,  2909,  3443,  3444 
to  what  extent   a   person   eleciii^ 

against  a  will  forfeits  the  devise  or 

bequest,  3447 
where  property  of  the  person  electing 

is  mortgaged,  3448 
as  10  one  benefit,  3449 
in  the  case  of  a  settlement,  3460 
need  not  be  made  in  ignorance  of  oir- 

cumstnnces  3461,  3462 
presumed,  3463 

□one  in  the  case  of  creditors,  34G4 
disability  of  Jiarty,  3457 
by  iointresa,  510,  511 
by  a  married  woman,  3184 
by  a  widow,  622—7 
grant  rendered  certain  by,  1765 
to  take  property  in  an  unconverted 

9tat«,  3426 

ELEGIT, 

nature  of,  1162 
execution  under,  1152,  1224 
O'tate  by,  is  a  chattel,  596 
extension  of  remedy  by  stat,   1  &  2 

Vict,c,  110,  par.  lion 
extincUon  of,  1231 
merger,  S409 

EMBLEMENTS.    See  CROPS. 

right  of  tenant  for  life  or  his  under- 
tenant to,  434,  436 

right  of  tenant  for  years  to,  667 

BtatotoTT  extension  ol  occupation  in 
Ueu  of,  436 

right  of  dowress  to,  490 

right  of  widow  to,  in  ease  of  freebench 
649 

right  of  jointress  to,  608 

in  the  case  of  an  estate  at  will.  566 

in  the  case  of  estate  in  fee,  3059 
EMCBOACHMBNTS,  1467a 
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ENPBANCH ISEMENT 

of  copyholds,  S\$ — SoSa 
of  cuatomarj  freeholdB,  'iS\  S3  '• 
Ti  law.  S12,  31i! 


voluDlar;,  312,  313.  31S— 327 
CompiiUOT;,  328—331 
deedof.  312,  313,  332 
consideration  for.  322,  326.  3fl7,  330, 

34Ii,  346, 343—360 
effect  of,  138,  312,  320—3,  834—343 
cbarfte  of  expenaea  of,  321, 337,  348— 

362 
title  to  make,  cannot  be  called  for  on 
coutTBct  to  sell  freehold,  8B9a 
BNLAROEMEKT 

of  an  estate  upon  a  condition,  STl 
BNBOLHENT.    Se»  IhkolmEnt. 
ENTAIL.    &eFKBTAIL. 
ENTIRETIES, 

tenancj  by,  627— 63Ib 
ENTRY. 

power  of,  for*ecaringareQtcharge,43 
right  of, 

otheir,  H8ii 

of  person  who  has  lost  the  posses- 
sion, S87 
for  breach  of  a  condition.  888 
in  case  there  slioald  i>e  a  breach 

of  a  condition.  890 
devise  of,  278S,  2790 
releaseof,  2012,  2421 
asBignmput  of,  2421 
on  a  lease.  iyir>,  1622, 1924, 1919 
not  to  be  deemed  posnession,  1486 
where  neceiuary.  1 922 
EQUITABLE      ESTATES     AND      IN- 
TERKSTS,655— ».    See  Trdbts. 
conveyance  of,  704.  2101 
BQDITT  OP  REDEMPTION.  SwMOET- 

OAOE. 
EQUITY  TO  A  SETTLEMENT,  3364- 

3274a.     fife  Harbied  WoHBN. 
ERASURE 

in  a  deed,  2306—9 
ESCHEAT, 

deSned, 1430 

title  of  lord  by,  1131 

of  an  equjlabfe  estate.  1433 

of  a  copyhold,  304, 305 

of  equity  erf  redemption,  1132 

of  an  estate  of  truste 

1433 
waiver  of,  1434 
on  attainder,  1RI9,  1524 
escheated  copyholdsparaiiig  by  d< 
of  manor,  2974 


ESCROW,  2160 
ESTATE, 

words  denoting  its  duration,  162 — 7 
where  the  woi3  "  estate  "  carries  the 

fee,  377 

determinable  on  the  receipt  <tf  anim. 

or  oD  payment  of  debts  ont  rf  it,  4  93 

in  severalty  or  comtniimty,  697,  6S8 

ESTATE  IN  FEE   SIKPLE.      Sre  r» 

ESTATE  TAIL.     &e  FzB  Tail. 
ESTATE  TAIL,  AFTSB  POSSIBILITT 

Of  ISSUE  EXTINCT,  419— 15(h 
ESTATE  FOR  LIFE.     See  Life. 


ESTATE  AT  WILL.    See  Will. 

ESTOPPEL, 

definition,  2638 
diOerent  kinds,  2639,  2540 
how  regarded.  2S1I 
reciprocity  necessary,  2312 
aSliination  precise  and  certain,  ISII 
a  general  recital  does  not,  bnt  a  par- 
ticular recital  does,   work  an  a- 

toppcl,  2644 
where  estoppel  by  recital  it  apon  one 

person  only,  8546 
estoppel  confined  topioceedingscotbe 

deed,  2646 
who  are  bound  by,  and  may  take  sd- 

rantage  trf,  estoppels.  2617 
interest  created  by  an  estoppel  imder 

an  indenUue,  2518 
by  deed  poll,  2649 
<toe«  not  preclude  proof  of  fraud  or 

iU^ality,  2530 
by  fine,  2578,  2683 

or  recovery,  2666,  2667 
as  to  payment  of  money,  1839, 18Sta 
executory  interests,  bomtd  by,  21!5 

B8T0VEBS, 

right  of  tenant  for  years  to,  566 
right  of  tenant  for  life  to,  118 
pagsiiw  with,  not  witbont,  a  boose. 
17W 
ESTBAYS, 

right  to  have,  144 
included  in  conveyance  <rf  mawir. 
Ilia 
EVIDENCE, 

where  parol  evidence  admissible, 
as  to  a  deed,  2413,  2604,  263S 
as  to  a  wiU,  2797,  3163 
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EXCEPTIONS  OUT   OF   PABCBLS, 
ru1e«  as  to,  177G— 8 
in  habeDdam,  1T86 
of  trees,  minet,  and  quairiua,  1T91 

distJnctioQ  betweea  tliem  and  charges 
irhere  the  purposes  fail,  9^9 

EXCHANGE, 
defined,  19M 

modes  of  effecting,  1961 

requisites  to  an  exchange  at  common 

W,  1966— 8 
WBiraDty  or  condition  la  law,  tormerlj 

implied,  1959 
noconditioninlaw  to  be  now  implied, 

1960 
pow'cr  of  exchange  under  the  stat.  23 

k  24  Vict  c.  145,  par.  3114— 3127a 
under  a  power,  1S62 
b;  a  tenant  in  tail,  I9S3 
under  stat.  43  it  46  Vict  c  38,  b.  3 

(iii.).  par.  ISeSa 
title  to  lauda  taken  in,  1636 
operating  as  a  grant,  2624 
of  wife's  land,  3180 
by  infant,  3313 
dower  Id  the  case  of  an  exchange,  484 

EXECITTION.     Set  Elegit. 

tmcter  writ  of  &  fa.,  or  elegit,  1162, 
1224 

EXSCDTOB.  See  EhbLEUENTB— TRUS- 
TEES. 

who  is,  3042 

who  may  be,  3043 

bow  appointed,  3044 

sereru  for  different  parposes,  3054 

probate,  30G5 

acts  before  probate,  3066 

petBonalty  vests  in,  who  becomes  liable 
to  creditors  and  legatees,  3057,3068 

is  a  trustee  of  the  assets,  3111 

where  he  lakes  an  estate,  and  where  a 
power,  3060 

eiecntois  take  a  joint  and  several  in- 
terest, 3061 

transmission  of  represenlatioD,  3066 

sales  by,  969,  3061,  3076,  3077 

purchases  by,  2364 

right  to  damages,  covenants,  or  duties, 
3062 

payment  or  retainer  of  debts,  though 
barred,  3063,  3064 

power  of  one,  3066 

assent  to  a  legacy,  3066—3072 

creditor,  debtor,  obligor,  or  obligee, 
appointed  executor,  3073 

carding  on  testator's  business,  3176, 
S0768 


iX.  1581 

EXECUTOR  (a-ntUued-). 

liability  of  executor  of  a  devisee  for 
life  charged  with  repairs,  on  neglect 
of  devisee  to  repair,  283b 
right  to  undisposed-of  residae,  3079 — 


1110 

taking  as  special  occupant,  1438 

reservation  of  rent  to  executors,  1794 

liability  of,  under  a  covenant,  1814, 
1814a,  193S 

indemnity  to,  19S8.  2277,  3029 

□saally  named  in  a  lease,  3083 

executors  and  administtBtots  pro- 
tected in  acting  under  powen  of 
attorney,  or  distributing  asaets,  957, 
1815,  1816 

of  a  covenantor  or  obligor  bound  with- 
out being  named,  1814,  18140,2241 

■ppoiQimentor  limitation  to  the  exe- 
cutors or  administrators  of  a  settlor, 
3306 

"executors  or  administrators"  as 
words  of  limitation,  30S3, 3084 

l^Bcyto,2e86,  2S87 

a  witness  to  a  will,  2773 

remuneration,  3108 

otansouudmind.oroiitof  jnrisdiction, 
or  not  to  be  found,  or  not  known  to 
be  Uving,  3133—7 

power  to  pfty  debu,  compound,  etc., 
3086, 3085a,  308eb 

r  neglect  to  take  pro- 


KXECUTOKV  DEVISE,  BEQUEST,  OR 
LIMITATION.  See  EXECnTOBT 
Intesests. 

of  the  term,  877 


EXBCOTOKT  INTERESTS, 
meaning  of  the  term,  817,  666 
their  several  kinds, 

certain  executory  interests,  81 6 
contingent  executory  interests, 

818 
springing  interests,  367 — 870 
sJtemative  interests,  871 — 3 
interests    under     angmentative 

limitations,  874 
interests  under  diminuent  limita- 
tions, 875 
ii:terests   under   conditional   If  nuta- 
tions, 876 
transmission  of,  884 
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BXECUTOBY  INTERESTS  (eonmtud). 
niles  for  determining  whether  an  in- 
terest is  vested  or  execntoty,  820— 
832 
destruction  of,  SS5,  2681 
when  releasable,  2010 
aamgnment  oi  grant  of,  2421 
reetriction  on,  882a 
BXECDTORY  TRUSTS, 
oonatruotion  of,  701 
application  of  rule  in  Sbellef 's  case 

Ij),  409,  702 
in  favour  of  a  person  and  the  heiis 
of  Mb  bod7  or  hie  isaue,  409 
EXONERATION 

irf  personal  estate,  1387 
of  a  specific  legacy,  1405 
EXPECTANCY, 
defined,  892 
assignment  or  alienation  of,  2342 — 7, 

2421 
of  issue  in  tul.  2186     ' 
EXTENT,   1148,      See  Statutb    Ueb- 

CHANT,  ASD  STAPLB  AND  ELSaiT. 

effect  of  on  land  formerly  granted  by 
copy,  316 
FAILURE 

of  the  cause  of  a  grant,  2339 
FAIR, 

right  to  hold,  144 

incliiiled   in  conveyance   of   nianoT, 
U4a 

granted  by  copy,  300 
FAMILY, 

bequest  to  a,  2880—2 
FAMILY  AKRANOEMBNT, 

deeds  of,  2310— 2312 
FARM, 

wtiat  passes  by  the  term,  1760 
FEB, 

subject  to  a  condition  or  conditional 
limitation,  388 

limitation  over,  after  the  expiration 
of  a.  834 
FEE,  BASE  OR   QUALIFIED,  385—7 

S87a,  428 
FEB  CONDITIONAL, 

at  the  common  law,  389—392 
PEE  LIMITED,  386— 430a 
PBE  SIMPLE. 

definition  of,  371 

when  a  fee  passes, 
by  deed,  372—6 
by  will,  376 — 382 

cannot  be  surrendered,  2065 


FEB    TAIL.   See    Debts— Tbsaht  nt 
Tail. 

de^tion  of,  393 

general  or  special,  394 

male  or  female,  396 

what  words  are  necessary  to  the  crea- 
tion of,  396—398 

devise  upon  trust  to  settle  upoii  tiic 
issue  in  tail  male,  401 

under  a  limitation  to  the  hein  rf  tlie 


413 


a  person. 


in  the  case  of  a  devise  Ic  Ute  diild  ol 

an  nnbom  child,  414 
in  the  case  of  an  intenled  perpeti:al 

succession  of  life  estates,  416 
b;  implication,  416—418 
under  the  cy  pree  doctrine  in  the  oat 

of  an  appointment,  419 
several  estates  tail  in  Bucce8si(a,43a 
in  whom  an  estate  tail  vests,  wbcn 
both  husband  and  wife  are  men- 
tioned, 421 
descent,  1312-1317 
what  may  be  entailed,  423 
mortgage  by  a  tenant  in  tail,  1087 
obligation  of  a  tenant  in  tail  or  isiie 
in  tail  to  pay  debts  or  keep  down 
interest,  1373—1.180 
leases  by  tenant  in  tail,  1897—1901 
exchange  by  him,  1963,  1963a 
partition  by  him,  1973,  1973a 
release  by  him,  2001 
alienation,  by  the  old  law,  426—8 
effect  of  contracts    of  anccMor  i» 

issne  In  tail,  429 
alienation  by  a  quasi  tenant  in  tail 

of  an  estate  ponr  autre  vie,  430 
tenant  in  tail  could  not  be  itstiaiaed 
from  snfflering  a  recovery  or  levy- 
ing a  fine  within  the  atatnt«a,  tS) 
Cviso  for  determining,  844 
F  long  protected,  883 
cannot  te  surrendered,  3054 
disposition  of,  by  the  new  law, 

in  the  case  of  freeholds,  1185- 
2106 
copyholds,  SOi— 

221i| 
bankrupts' estates. 

2216— asu 


dlipoeitions  in  the  ci 

ject  to  be  invested  in  land  ii 

entailed,  2226 
waste  by,  3398,  3399 
does  not  mei^e,  3406 
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■BLLOWSHIP, 

asaigiUDeDt  of  the  iuootne,  3417 
'BLONr, 

forfeiture  tor,  1519—1626,  1538 
tnisteea  convicted  of,  3116 
nSOFFMENT, 
defined,  IMT 
twopartaof,  1848 
most  nov  be  bj  deed,  184S 
livery  in  deed  or  in  law,  1819—1861 
wbere  neceiearj,  1852 
who  may  give.  1863 
of  what  made,  1854 
when  made,  lSi5 
by  attorney,  1856 
io  the  caw  of  several  piecoa  of 

land.  1838 
when  a  freehold  estate  is  created 
expectant  on  another  estate, 
1867 
memorandum  of,  1839 
BuppUcd,  1860 
the  [and  passes  by,  1861 
operative  woids,  1862 
operation  of,  1863 — 6 
operating  as  a   covenant   to   stand 

seised,  or  a  surrender,  252* 
la  eierution  of  a  power,  2116 
remainder  not  conveyed  by,  1863 
FIERI  FACUS, 

execution  under,  1152,  1224 
PINB. 

defined,  2564 

mode  of  levying.  2565.  2366 
four  kinds  of,  2567 
abolition  of,  2568 
ill  an  unauthoriicd  court,  256» 
in,  267(1 


Wales  and  Cheahire,  2572 
when  completed.  2674 
when  it  began  to  operate,  2674 
what  estate  it  passed,  2576 
its  efficacy  varied  with  circumBtanoes, 

2576 
its  operation  may  be  qualiiied,  2683 
modes  of  its  operation,  2577 

I.  By  way  of  conclusion  or  estop- 
pet,  2578—2383 

II.  As  an  ordinary  convevanee, 

2584—6 

III.  As  an  extinguishment  of  a 
right  of  entrv  or.action.  2587, 

2588 


IV. 


eitingtiisliment  of  a 
power  appemlant  or  in  gross. 
94S,258B,2590 


FINE  (cmrttiiKri). 

m(>des  of  its  operation  (centimie^. 
V,  As  a  revocation  of  a  devtae, 

2691 
VL  As  a    conveyance    of    the 
estate  of  a  married  woman,  or 
as  an  extinguishment  of  ber 
dower,  610—516,  2692,  2593 

VII.  As  a  bar  to  the  heirs  in  tail 
ot  a  cogniBor,  26iH— 26fti 

VIII.  As  an   instsntaneooa  bar 
of  contingent  remaindere,  2603, 


IX.  As   a   Sim. 
without  causing  any  bar  in 
case  of  non-claim,  2606—8 

X.  As  a  forfeiture,  1530,  1536, 
2609—2614 

XI.  Both  Bsadevestment  andaa 
a  bar  in  case  of  non-claim, 
2616-2626 

XII.  As  a  disi-ontinuaacB,  with- 
out causiog  any  bar  in  case  of 
non-claim,  2626—2631 

XI II.  Both  as  a  discontinuance, 
and  as  a  bar  in  case  of  non- 
claim,  2632,  2633 

XIV.  As  a  bar  in  case  of  non- 
claim,  without  causing  a  de- 
rest  men  t  or  discontinuance, 
2634—2662 

operation  of  fines  and  the  operation 

of  recoveries  contrasted,   2707a — 

2711 
acceleration  of  incumbrances  by  the 

operation  of  a  fine,  2710 
alteration  in  the  mode  of  descent  by 

the  operation  of  a  fine,  3711 
levied  in  a  local  court,  2667 
how  avoided,  2653—6 
by  a  person  seised  in  fee  simple  in 

possession,  remainder,  — 


r  of  the  fee,  where  there 

outstanding  term,  2643 

by  a  person  who  had  an  eiccutory 

interest  in  fee  or  an  expectancy  in 

fee,  2686 

by  the  owner  of  a  [articular  estate  in 


TINANT 


by  or  to  a  remaioderman 

by  or  to  a  tenant  in  tail,  i 

IN  Tail. 
by  a  tenant  in  tjiil  after  possibility  of 

issue  extinct.  1635 
by  a  grantee  of  a  tenant  in  tail,  2619 
by  issue  in  tail,  2594—6,  2627 
by  a  tenant  fur  life  in  possession, 

1630, 1536,  2603,  260*.  3607 
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1584  an 

FINE  ieantiiuud). 

hj  >  tenant  for  life  in  pamession  (eo»- 

tinnai). 
withont  proclamatioiia.  260G 
with  procliUDMioiia,  2616 
b;  an  equiUble  tenuit  for  lite,  2612 
by  B  remunderman  for  life,  26^ 
by  k  Btnuiger  to  a  tenant  in  tail,  2600 
1^  A  mortgagor  or  mortgagee,  1087, 

26E2 
by  a  lessor,  264t 
by  a  tenant  lor  years,  261 1 
by  a  cojiybolder,  2618 
by  a  married  woman  alone,  3581 

or   jointly    with    ber   hnsband, 
2S92,  31C5 
by  a  biuiband  alone,  2G93 
by  an  infant,  3301 
by  a  joint  tenant  to  a  stranger,  2646 
by  one  joint  tenant  to  anoUier,  2586 
by  one  coparcener  to  another,  268S 
bydineisee,  25SS 
by  a    person   having   an  eitate   by 

wrong,  2640 
by  a  person  claiming  as  heir,  261 1 
by  a  derisee  under  a  roid  devise,  2641 
by  a   person  wboae  possession   was 

that  of  the  person  sougbt  to  be 

barred,  2642 
by  a  pwaon  having  no  interest  to 

another  having  no  interest,  2580, 

2638 
for  conveyance  of  equitable  estate, 

704 
deeds   to   lead   or  declare  uses  of, 

2108—2112 

'  nof  a  power,  2116 


PIMEB  AND  RECOVERIES  ACT.  /brW< 
partievlerneetUiiu.tM  &rATUTBs, 
Stat.  3 1  4  W.  4,  c.  74. 

I.  Assurances  by  iiersons  liable  after 
the  3lBt  Dec.,  1833,  to  levy  a  fine  or 
suffer  a  recovery,  2184 

II.  Dispositions  of  freehold  lands  by 
tenants  in  tail,  issue  in  tail,  and 
persons  entitled  to  base  fees,   in 

rieral,  2185—2208 
Dispositions  by  tenants  in  tail 
and  owners  of  base  fees  in  copy- 
holds, 2209—2214 

IT.  Disponbons  of  landa  of  which 
banlunpts  are  tenants  in  tail,  or  in 
which  they  have  base  fees,  2215 — 
2226 

T.  Dispodtioiu  in  the  case  of  money 
subject  to  be  invested  in  land 
which  is  to  be  entailed,  2226 

TL  Dispositions  by  married  women. 


PINES  (PAYHBNTS) 

on  admittance  to  copybolda,  2736— T 
FIRE, 

obligation  to  pay  rent,  notwiUutaiid- 
ing,  1833 

responsibility  for,  3391 
FIREBOTE,  126 
FISH, 

grant  of,  IT64 
FI»UERT, 

a  franchise,  144 

inclnded  in  coDTeyaace  of  maiHr. 
U4a 
FIXTURES, 

whether  included  in  a  mortgsge,  1000^ 
1126 

whether  included  in  a  beqneat,  300T 
FLOOR, 

inheritance  in  a,  7 
FORECLOSURE,  1025—1030 
F0KB8T8,  139— Ul 
FORFBITDBB, 

defined, 1515 

causes   of,   1616—1553,  260»-3tlt. 
2677—9 

efEect  iH>t  given  to  clause  of,  nnlea 
clearly  expressed,  177 

by  one  joint  tenant.  610 

by  an  infant,  of  copybolda.  154»,  CT 

by  a  married  woman,  3183 

of  equitable  life  estate.  7(6 

of  copyholds,  304,  1542 

waiver  of,  1641 

reUef  against.  IS8,  1653,  leSSa 
FRANCHISES,  139— I44a 
FRANEALHOIGN,  2S7 
FRAUD.  See  VOID  and  Toidabu  DBM 

AKD   COMTBACTS. 

fraudulent  conveyance,  726 
fraudulent  devises,  statute  of.  1361 
fraudulent  appointment.  2136 — S 
Wsifying  pedigree,  puc  SP"  -  '" 
on  marital  r^bts  and  ex; 

2307 
on  creditors,  2319.  2375— S390 
fraudulent  concealment  of  docmn 

of  title  or  incnmbranoea,  102}.{*ge 

6S9,  n.  (») 

FRAUDS,  STATUTE  OF,  1695.  I6K 
FREESENCM, 

of  what  it  consistti.  538 

o(  life  estatea,  639 
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when  it  attachea.  643 

is  perfect  without  admittAnce,  Mt 

barred  by 

jointure.  612 

alienation,  513 

agreement,  645 

forfeiture,  646 

conyeyance  by  the  lord,  W7 

cnstom  as  to  freebench  to  cease  oi 
commutation  uf  manurial  rights,  o 
enfranchisement.  323,  338 

effect  of  a  lease.  514 

emblemeole,  649 


cnstomary,  293,  2790 
treeholdB  of  iDberitnnce  and  not  of 
inheritance.    S69— 430,   431  — 
549 
definition  of,  3fl9,  432 
several  kinds.  370,  386,  437 
interests  of  freehold  duration  and  in- 
terests less  than   freehold  dittiO' 
Koished,  360--8 
no  freehold  out  of  a  chattel  interest, 

ana 
different  senses  of  the  term  as   de- 
noting the  qoantity  of  interent,  431 
estates  or  interestitle**  than.  650—696 
commeDcing  in  futuro,  ]!<S3 

FREE-WARREN,  139,  143 

FREIGHT, 

assignment  of,  2i2S 
share  of,  passing  with  share  of  shin, 
2069,2426 


EX.  1585 

GAVELKIND  LANDS,  287,  288, 4T6,  637 
cnrtesy,  468 
dower,  472,  475 
descent,  1319  et  teq. 
limitation  of  gavdkind  lands  to  tht 
right  heirs,  28  73 

GENERAL  WORDS. 

in  a  deed,   17S3,   I753n.  17.i7,  175S, 
1758a 

GIFT 

of  real  OT  personal  estate,  1867—1870 

to  a  clan  of  persons,  some  within  role 

H^nst  perpetuities  and  some  not, 

2851a 

GIVE, 

where  the  word  "  give  "  create!  an 
implied  corenant,  ISO! 


GOODWILL, 
defined,  1032 

rales  respecting,  1082, 1688,  1689 
mortgage  inclading,  10S2 
sale  of,  1688,  1689 

GOVERNMENT, 

assigmncnt  by  persou^  holding  office 
under,  2416,2417 

GRANT, 

defined, 1871 

what  may  be  conveyed  orcrested  by, 

1872,  1873 
operative  words.  1874 
osc  of  woid  grant  unnecessary,  1874b 
o|iention  of  a.  1875 
where  the  word  '•  grant "  creates  an 

implied  covenant,  1804 
operating  as  a  conflmintioD,  and  vice 

versA,  2S24 
operating  as    a  covenant   to  stand 

seised.  2624 
exchange  operating  as  a,  2621 
statutory,  2107 
royal.  2ri62, 2563 
a  man  cannot  derogate  bom  his  owa 

grant,  1(>13 
by  whom  taken  advantage  of,  2016 


g  by  grant  of  a  house,  1764 
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QUABDIANS.    Ac  Infants. 
appointment  of,  3292—8 
transactioiia  bctn-een  goardiuu  and 
their  wanta,  3366 

HABENDUM, 

nee  of,  1779 

where  rcpngimnt  and  void,  1760 
whereitexplBin8thepre[iiiMa.l7Sl — 3 
where  premiaes  aod  habendum  h&ve 

a  Beveral  operation,  1TS4 
where  use  declared  i*  not  commensa- 

rat«  with  the  estate  in  tlie  ptemiseB, 

1785 
new  subject  or  exception  tn  the  ha- 
bendum, 1786 
two  ur  more  grants  and  one  haben- 
dum, or  one  grant  and  two  or  more 

habenduniB,  ITS 7 
HALF  BLOOD, 

when   excluded,    1274,    ISM,    1317, 

1323,  1;129 
HATBOTB,  125,  4*8 
BEDGBBOTB,  126,  44S 
HEDGES, 

waste  in,  3378,  33TBb 
HEIK    OR    HEIRS.      Sre    Dxboent— 

Words. 
defined, 1263 

where  need  for  the  creation  of 
a  Eee,  S7S— 384,  396a 
an  estate  tail,  396,  396a 
de»i»a  to,  after  death  of  another,  441 
who  takes  under  a  limitation  to,  881 
where  heir  takes  aa  a  purahaser  under 

a  deiise,  1249, 1291 
where  he  takes  bj  descent,  though  he 

be  a  derisee  or  grantee,  1271 
where  a  word  of  limitation,  and  whero 

a  wojd  of  porchsM,  164 — 7, 402 
resulting  trust  in  favour  of,  711 — 721 
axclusion  of,  722 
where  limitations  to  bars  or  heirs  of 

the  body  do  not  oieate  contingent 

remaindera,  849 
nemo  est  bteres  viventis,  12S0 
apparent,  1260 
presumptive,  1260 
requimt«B  to  support  claim  oE  heir- 

Bbip,  1261—3 
of  illegitimate  child,  1264 
birth  of  a  nearer,  1260,  1273, 1316 
seisin  of.  1268,  1269 
not  neised  of  the  part  assigned  to  the 

widow  tor  dower,  1278 
right   of,   before   admittance,    2728, 

2729 


HBm  OR  UBIR8  (enttunml). 

limitation  to   heirs  or   heiia  of  the 

body  of  an  ancestor,  1291 
taking  as  special  occupant,  1430 
right  of  heir  to  have  estate  pondosed 
out   of  bis  ancestor's    persooaltj, 
1706, 1707 
explained  to  mean  hein  of  tbe  bod;, 

1782 
reservation  of  rent  to,  1793,  1791 
hope  or  chance  of  snccesBion  not  re- 
leasable,  2010 
liability  of,  nnder  covenant,   1811, 

1814a 
where  bound  by  a  bond.  3341 
cannot  take  advantage  of  a  ba>d,It(2 
bargains  with  expectant  heii8,nU— T 
meaning  children,  2864 
devises  to  heira  oi  "  ■* 


beqnests  to  a  person  and  his  heifi,  « 

to  the  heirs  of  a  pentni,  2876 
his  title  to  andiq>oacd-of  pndace  <t 

real  estate,  3132—4 
election  by,  3443,  S444 
HEIBLOOHS, 
what  are,  12G5 
alienation  of,  1266,  1265a 
waste  in,  3396 
may  be  a  hereditament,  6 
HERBAGE, 

granted  by  copy,  300 
HBREDITAUBNT, 

meaning  of  the  word,  6 
HBBIOTS,  2738 

extingnishment  of  claim  to,  331,  S3t 
HOLDING  OVER,  661,  689—691 
HOPE  OF  BDCCE88ION, 
not  leteassble,  2010 
devise  of,  2781 
HOTCHPOT  CLAUSE,  3017a 
BOUSE, 

what  passes  by  the  term,  17M,  17« 
waB'.«  in  bouses,  3337—3391 
HOU8BBOTE,  126,  448 
HUSBAND.    See  Haksikd  Wonx. 
alienation  by, 

when  seised    or  posesaed  jure 

maritl,  3196— 3204a 
when  tenant  by  the  curtesy,  W*. 

1635 
when  tenant  by  entiretJA  Cf7. 
628,  631,  631a 
right  of,  to  tbe  wife's  efled*  «■  h« 
death,  1408 
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:HTJSBAND  ieoiUiieted). 
leMea  b;,  1899—1909 
portitioD  by,  626 
corenant  bj,  3261 
loui  to,  229t 
fnudg  on  mulUl  rights  or  BZpe 

tious,  2S07 
not  admitted  to  ooj^hold,  2T26 

SDSBAND  AND  WIFE.    Set 

WOMKS— Ehtibbtibs. 
beqaesta  to  husbsad  and  wile  tor  their 

Uvea.  638 
coDveyance  or  devise  to  them  belOte 

marriage,  639 
coDieTiuice,  devise,  or  bequest  to  them 

and  some  other  person  or  penons, 

630 
alienatioii  of  an  estate  held  b;  them 

aa  tenants  by  entireties,  691,  631> 
mortgage  by,  of  the  wife's   eatate, 

1094,  1096 
where  they  only  take  one  share,  S016 


importiiig  a  condition  precedent,  S28, 
829 

importiog  a  special  or  collatenl  limi- 
tation, 166,  167,  830 

referring  to  the  time  ot  vesting  in  pos- 
session, 832 

ILLEGITIMATE  CHILDRBN, 
incapable  of  succession,  3333 
Eaccession  to  real  or  personal  estate  of, 

3334—6 
proYiBioQ  for  ill^timate  children  not 

In  esse,  3336a 
whco  tllc^tinate  children  in  esse  take 

□nder  denomination  of  children  or 

issue,  or  next  of  kin,  or  relatives, 


IMPLICATION. 

estate  by,  418 

eststefor  life  by,  440a— 142 
powers  containing  gifts,  by,  906, 919 
what  is  meant  by  plain  implication, 

3892a 
devise  or  beqnest  by,  2892a,  2893 


'DICA8K." 

Importing  a  condition  precedent,  828, 

importing  a  special  or  collateral  limi- 


INCOBPOBEAL  THINQB, 
defined, 10 
distinction  between  things  corporeal 

and  incorporeal,  11 
remaiadera  and  reversions  aametimei 

so  termed,  12 
how  conveyed,  1873, 1873 
were  Mid  to  lie  in  giant,  11, 1S72 
rent  out  of,  62 

subject  to  curtesy  and  dower,  168, 179 
oocnpancy  of,  1139 
disseisin  of,  1163 

are  within  the  Btatate  of  Uses,  677 
leases  of,  1912 

conveyed  by  lease  and  release,  3101 
effect  of  fine  on,  2660 

INCDHBRANGES.       See        CHABOB— 

DBBTS — MOBTOAOES. 

discharge  of,  on  sale,  163Ga 
searching  tor,  2410,  2411 

INDEMNITY, 

title  with,  1621 

against  calls  and  other  payments, 

II86 
against  incumbrances.  IffSl 
statutory  clause  of,  3107 
against  repairs,  1933,  2377 
covenants  of,  on  sale  of  leaseholds, 

1838,  2277 
right  of  executor,  3029 
to  bankrupt,  2277 
■    '  ■  2277 


INDENTURE, 
defined, 1718 
origin  of,  1713 
mode  of  indenting,  1713 
reason  for  indentuig,  1711 
indenting  not  now  neceeaary,  1710 
originals  and  cotmterpaita,  1716 
words  of,  how  construed,  3631 
estoppel  by,  2611 

INDDCTION,  91 
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INFANTS, 

Appointment  of  guardians,  3293,  32 
•els  of,  3294—3315 
oonrejaace  to,  3294 
contracts  in  general,  3295,  3295a 
contracts  for  annuitieB,  32^8 
pnrchaMB,  2445,  32»6 
aUenatinn,  3297,  33U7a,  3307b 
execution  of  powers,  trusts,  etc.,  32! 

330Ta,  330Tb 
presenting  to  a  benefice.  3300 
flne  or  recovery,  3301 
feoffment,  3302 

deed  taking  effect  by  delirerj,  330 
admittance  to  copyholds,  S723, 3303 
latrendcring  leases  and  taking  new 

onea,  3304,  3306 
granting  leases  of  estates  of  infants, 

8306—8 
partition,  639,  1966 
agreements  on  behalf  of  infanta,  3309 
ntarrlBge  settlements,    2301a,    3310, 

8311 
letter  of  attorney,  3312 
ezchaD^re,  3313 
wills,  3314 

performance  of  condition,  3315 
ms;  convey  under  decree  for  sale  or 
mortgage  tor  payment  of  debts,  13T0 
portiouB  and  legacies  to,  3316—3322 
what  is  a  portion,  3316,  331T 
time  for  rawing,  3319 
interest,  8319 
where    not  to  be   raised,   3320, 

3321 
payment  of  It^acy  to,  3322 
maintenance,  3323— 3332a 

of  a  child  of  the  testator,  or  one 

treated  as  snch,  3323 
of  a  grandchild  or  stranger,  3334 
where  accamoladon  is  directed. 

3326 
qiportionment,  3326 
depends  on    circumstances  and 

state  of  family,  3327,  3328 
devises  and  faeqneats  to  a  woman 
for  her  children,  or  herself  and 
children,  3329 
effect  of  gifts  for  "  maintenance, 
edocation,  and  bringing  np," 
3330 
statutory  provisions  as  t«,  3332, 
3333a 
barred  of  dower  by  a  jointure,  501 
heir  or  devisee  of  a  morlgsgor,  fors' 

closnre  agunst,  1027 
charge  by,  1023 
appointment  to  an,  2137 
estiippel  in  favour  of,  2647 
devise  to  an  infant  unborn,  2860 


INFANTS  (oD»tiiii«»0. 

devise  U>  an  infant  not  a  tm*,  71B 
trustees  or  mortgagees,  3133 
keeping  down  interest,  1379, 1S80 
tenants  for  life,  3307b 
interest  of,  in  partnership  land,  330Tc 

INHABITANTS, 

purchases  by, .1739,  3371,  33Tla 
INHEBITANCE.     See  Desckst. 

defined, 1263 
INITIALS,  28*4 
INBOLMENT 

of  annuity  deeds,  39 

of  charity  deeds,  740— T.  799-808 

of  bai^  and  sale,  1881- IS91 

of  dispcaition  by  a  tenant  in  tail.  ISOl, 

2212—2214,  2218 
of  consent,  2204 
of  deeds  for  safe  custody,  S483 
ot  wUls,  2761 

acknowlei^ment  not  necessary  to  in- 
rolment  since   etat.  31  i:  33  VicL 
c  44,  par.  807 
INSOLVENCY, 

general  or  lorticnlar  aangnees  repre- 
sent insolvent,  and  take  mbject  U 
the  same  equities,  2076 
deeds  of  arrangement  and  oompoa- 

tion,  2313—2324 
cesser  uf  lite  interest  on,  241, 342,  I&8T 
purchases  by  trnstees  and  aoliciton  d 
insolvent  estates,  2365 
INSUEANCB,  1039,  page  749,  n.  («).  &» 
Policies. 


to  be  effectuated,  261 1 
how  collected,  2612-263S 
of  testator, 

to  be  effectuated,  2795 
how  coUected,  3796—3820 
particular  sacrificed  to  gcoi*A 
2809 
INTERES8E  TERMINI, 
nature  of,  662,  568 
may  be  assigned  or  made  subject  a 

an  onderleaae,  668 
cannot  be  enlarged,  1986 
cannot  be  confirmed,  2038 
release  of,  6S8.  2007 
caimot  be  Burrendered,  558, 20ES,  Mil 
not  barred  by  fine,  2643, 1«4I 
INTEREST.    See  Maistenakcb. 
when  due,  1341 
rate  of,  1844, 13i6 
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NTEREST  Cfo^tinued). 

whether  payable,  and  at  what  rate, 

1127 
oa  mortgage,  1003—6,  112T 

coDTeraion  into  principal,  1003, 

1003a 
increase  nt,  lOOl 
ot  property  beqneathed.  3032—6 
apportionment  of,  lOOu 
recoTcrj  of  arrears  of,  83, 1006,  1007 
on  jadgment  debts,  1 183 
obl^tino  to  keep  down,  1337— 13S0 
to  be  paid  by  purcbaeer,  1700,  1701 
to  be  paid  b;  vendor,  1703 
when  I  oterest  passes  as  well  as  prinri- 

pal,  2996 
where  a  beqnest  of  interest  passes  the 

principal,  39% 
where  dividends  for  a  certain  period 

pass  OS  if  given  as  a  gift  of  principal, 

2997 
INTERESTS, 

words  denotinj;  quantity  of  interest, 

162—8 
both  legal  and  equitable,  812— 8U 
clothed  with  the  ownership,  and  col- 
lateral to  the  ownership,  815 
vested  aod  eieculory,  816—832.     Sen 

Vested  and  Execotort  Intbr- 

INTERLINEATION 

in  a  deed,  2506—2510 

in  a  will,  2774 
INTESTACr.    See  ADMIliiaTRATlON. 

leaning  against,  Z81R 
INTESTATES.    *c  Admisibtbation. 

bar  to  claim  on  property  of,  1606 
INTRnSION, 

defined,  1461 

effect  of,  1171—4 
INVHSTMENT,    See  Trustbbs. 
tBELAND, 

power  to  lend  money  on  real  securities 
in,  3103 
ISBDE, 

when  a  word  at  purchase,  and  when  a 
word  ot  limitation,  411 — (13 

ill  adapted  for  a  woid  of  purchue,  412 

devise  to  a  person  for  life,  with  re- 
mainder to  his  issue.  111 — 413 

failure  of  issue,  whether   indefinite, 
417,  418 

limitation  ot  an  indefinite  &ilmv  of, 


JEWELS,  3207 


a  tenancy  in  commoD  is  c: 
647 

who  may  be  joint  tenants,  600 

equality.  601 

where  there  isnot  ajointngbtofsar- 
rivorship,  601 

gift  to  two  for  their  lives,  602 

for  life,  with  several  inheritances  in 
tail.  603 

not  by  act  of  taw,  604 

exceptions  to.  in  equity,  605 

unity  ot  interest,  606 
Utle,6r- 


B,  608 


609 


leasee  by  joint  tenants,  612,  1910 

release  by  a  joint  tenant,  1979 

no  dower  ot    curtesy   of  estate  in, 
613 

surrender  by  lessee  to  one  joint  tenant, 
614 

conveyance  by  one  jcnnt  tenant  to  an- 
other, 616—617 

eSect   of  alienation   or   lease   to  a 
stTKnger,  619,  620 

effect  of  alienation  by  one  joint  te- 
nant to  aDOther,  621,  632 

destruction  ot, 
by  destroying 

unity  ot  title,  618—622 
unity  ot  interest,  6Z3 
unity  of  possession,  624,  626 
by  mutual  vrills,  G26a 
by  anion  ot  shares,  626 

advowsOD  in,  103,  104 

tithes  in,  109 

no  dower  or  caritaj  ot  estato  in,  4S2 

lien  of  joint  tenant,  979 

liability  to  extent,  1173 

where  one  joint  tenant  is  incapable  of 
taking,  1736 

conQnnation  in  the  case  of,  2042 

surrender  to  one  joint  tenant,  2062 

grant  to  one  joint  tPnant,  2062 

disclaimer  or  disagreement  by  joint 
tenants,  2084,2447 

devise   or   bequest  by  joint  tenant, 
27S9 
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JOINT  TENANCY  (etmUrtned). 

diBtiDCtion  in  the  case  of  joint  tenants 
and  tenants  in  comniou  as  to 
lixery,  1866 
disclaimer  or  disagreement,  2084, 

2U7 

lapse,  292S 

nierger,3411,34I2 

JOINTRESS,     &wJoiKTVRK. 

jointresB  relieved  against  prior  volon- 

tarj  qpnTsyanceor  a  satisfied  tenn, 

606 
deliTenr   up  of  deeds  bv    jointress, 

2491 
right  of  jointress  to  crops,  f  Ot) 
eviction  of  jointress,  G09 
liability  to  debts,  1374 

JOINTDRB, 

ori)^n  of,  499 

definition  of,  499 
requisites  to,  600 
effect  of,  GOl 
under  a  power,  602 

in  proportion  to  wile's  fortone,  602 
to  whom  joiDtoie  land  conveyed, 

603 
how  far  clear  of  taxes,  etc.,  604 
rentcharge,  60fi 
jointress  considered  as  a  puichaser, 

606 
deficiency  of,  607 
barring,  610,  611 
not  lost  b;  miscondact,  613 
a  tiar  to  f  reebench,  642 
JUDGMENT. 

warrant  of  attorney  to  confess,  1164 
extension  of  the  creditor's  remedy  by 
eCat.l  ft2  Vict.c.  110,  par.  IIGG 
atUw,  1166, 1160 
in  equity,  1166,  1160 
to  operate  as  a  charge,  1166 
effectof,  by  tbe  old  law, 

on  freeholds,  1168,  116O-4.1IT0 
on  copyholds,  1169,  1166 
on  terms  for  years,  1169,  1166 
effect  of.  by  the  stat.  1  &  2  Vict.  c. 
110, 
at  law,  under  s.  11,  par.  1160 
in  equity,  under  b.  13,  par.  1160 
on  freeholds,  1162 — I,  1170 
oD  copyholds,  1166 
on  terms  for  years,  1166 
beebolds  acquired  or  aliened  after  the 

judgment,  1170 
treeholds  aliened  or  incumbered  be- 
fore tbe  judgment,  1170 
relative  position  ol  a  judgment  credi- 
tor and  a  mort^iagee,  1171, 1172 


JUDGMENT  irtmlinvtd). 
effect  in  the  case  of 

estates  in  joint  tenancy,  i 
parcenary,  and    i 
1173 
lenls,  1173 

marital  interests,  1173 
estates  tail,  1173 
equitable  interests,  1 1 74 
effect  of  an  appointment  on,  1 176 
gainst  vendor  after  contract  for  lale, 

and  before  conv^anoe,  1 176 
gainst  persons  entitled  to  pnice«di 

of  sale,  1177 
not  a  charge  on  bcneficea.  1178 
charging  orders,  1179—1182 
interest  on  judgment  debts,  11S3 
decrees,  mlcs,  and  orden  to  have 

effectof,  11S4— 8 
in  palatinate  courts,  1209 
removal  into  superior  courts,  1210 
registration 

of  judgments  generally,  1166-9. 

1189—1201 
of  removed  judgments,  1210 
of  judgments  in   Torkshin.-  lod 

Middlesex,  1212 
of  process  of  eiecatioa,  1201 
after  notice,  1221 
extension  of  effect  of  judgments  to 
other  partsof  the  United  Einedmn, 
1236 
general  remarks  on  the  effect  of  ia4g- 
meuta.    entered     np    at   ditlei«ii 
times,  1218—1223 
notice,  1218,  1219 
searching  for,  1220 
execution.  1224 
el^t  after  a  fieri  facias,  1225 
execution  of  a  term,  1226—1230 
extinction  of  estate  by  elegit,  I2S1 — J 
release  from  a,  1234,  2027 
debts  within  the  Mortmain  Act.  75S 
defeasance  of,  2079 
judgment  creditor  not   a  purctwer 
withiD  the  Stat.  27  Elii.  c  t,  par. 
2397 
judgment  against  heir  has  no  priori^ 
over  simple  contract  debtors  rf  an- 
cestor, 1367 
judgments  after  paning  of  37  k  18 
Vict.  c.  112,  not  to  affect  land  uDtil 
delivery  of  it  in  execntion,  11S8 
order  for  sale  of  land  delivoed  in 
1,  122S 


LAND, 

what  it  comprises,  3, 1764. 1756, 173» 
covenant  or  trust  to  purr^hase  land. 
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TLAMD  (cmtiniifd). 
vraste  in,  3392—4 

articled,   devised,   etc,   to  be  sold, 
3423-6 
XiAJSD  REGISTRY  ACT,  1862, 

operation  ot,  1607— I5U 
I^ANDTAK 

converted  intoa  fee  (arm  rent,  47 
redeemed,  3200 
by  whom  payable,  1920 
LAND  TRANSFER  ACT,  1876, 

operation  of,  161* 
LAPSE 

of  devises  and  bequests,  2926—2933 
general  rule.  2926 
gum  forgiven,  2927 
distinction  in  the  case  of  joint 
tenants  and  tenants  in  com- 
mon, 2928 
beneficial  interest,  or  charge,  ot 

Bam  due  to  creditors,  2929 
estates  tail,  2933 
gifts  to  children,  2933 
to  whom  a  lapsed  tstate  or  inter- 
est goes,  2930—2 
of  benefice,  1539 
LAW. 

testator  presumed  to  know,  2810 
LEA£E.    Se«  RENT— Bb8BBVAT10n, 
contract  for.  not  part  of  titie  to,  666a 
defined  and  distinguished  from  an 
assignment  and  an  underlease,  1893 
where  a  deed  is  a  lease,  or  only  an 

agreement  for  a,  1894,  1896 
who  may  lease,  1896—1910 
by  mortgagor,  1068a 
by  a  mortgagee,  998,  998a,  10e8a 
to  a  mortfi^ee,  1008 
by  a  tenant  for  life.  448d,  448e,  1897, 

1906 
by  tenant  tor  life  and  remaindemian 

or  reveraioner,  1898 
by  tenants  in  tail  or  husbands  seised 
in  right  of  their  wives,  1899—1903 
by  tenant  in  tee  whose  wife  is  en- 
dowed, 1909 
by  joint  tenants,  tenants  in  common, 

and  coparceners,  612 — 617,  1910 
1^  or  to  married  women,  1901, 1906, 

3166—8 
by  a  tenant  in  dower,  448a,  49Ia 
l^  or  to  infants,  1905,  1906,  3304—6 
openttiTe  words,  1911 
beginning  and  ending  ot,  663 — 7 
tenancy  from  year  to  year,  669 — 661 
grant  of  residue  of  term  allei   ihe 

death  ot  the  termor,  1913 
for  life,  in  fatoro,  1914 


X.  1591 

LBASB  (cmttiitw/C). 

BxecatoiB  nsnally  n&med,  3083 

timber,  1916 

lessee  not  estopped  by   description, 

1916 
premium  tor,  T68b 
rent,  1917 
improvements,  667a 
where  entry  is  necessary,  1922 
assignment  or  underletting,   186 — 7. 

192S— 8 
tithe  rentcharge  ahd  land  tax,  1919 
disagreeing  to  a  term,  1921 

'  not  to  alien,  1930—3 
to   perform    covenants  in 

original  lease,  1934 
usual  covenants  and  clauses,  1936—7 
obligation  of  lessee's  covenants,  1820, 

1821,  1938 
renewal,  727,  1939—1946 
efifect  of  taking  a  new  lease,  1946 
of  incorporeal  hereditaments,  1913 
of  charity  property,  1947 
constructive  notice  of  covenants,  1948 
nnderleasc,  1893,  1948,  1948a 
right  of  entty  on,  1949 
of  copyholds,  1960, 19G0a 
mtist  be  by  deed,  1961 
remedies  for  rent  and  covenants  not 

to  be  extinguished  by  mei^i  of 

reversion,  1962, 1963 
condition  agunst  assignment,  186— 7, 

1929 

condition  and  covenant  tot  the  re- 
sumption of  land,  281 
effect  ot,  on  dower  or  freebench,  613, 

644 
to  a  corporation  sole,  1333 
wMver  of  torfeituiie  tor  breach  of  oon- 

dition,  1641 
where  surrender  of    lease   does  not 

affect  intaresta  created  by  lessee, 

1613 
assignment  of  parcels  in  a  lease,  the 

date  of  which  is  misrecited,  1744 
concise,  under  the  stat.  8  Ic  9  Vict,  c 

124,  par.  2234 
in  consideration  ot  a  loan,  3440 


onder  stat.  19  it.  20  Vict,  c  120,  eti:., 

par.  1906—8 
leases  under  stat.  40  &  41  Tict.  a.  18, 

448a,  448f,  1908 
leases  under  stat.  46  Jt  4S  Tict.  o.  M, 

44Sd— m,  1908 

LEABE8  DKDER  POWBBS, 

reasons  of  giving  powers  ot  leasing  t>  > 
tenants  tor  life,  2164 
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LSASES  UNDER  POWERS  (eontiitafd). 

lestriniuDs  construed  strictly  ^lunat 

iCQjmUforlitu,  21S.i 
powei^  to  lease  in  n  bargain  and  sale 

or  covenants  to  fland  Beised.  2166 
such  pon  en  ms;  bu  uxercised  toties 

quoties,  21o7 
nsuat  reatrictionB,  2158 

inBtnunent  by  which  power  is  to 

beezecnted.  2159,  21(!0 
lands  tu  be  let,  2161—3 
commeacement  of  the  lease,  2161, 

2in6 
duration  of  the  lease,  2166,  216T 

reservation,  2168—2170 
conditions  and  covenants,  21TI 
—i 
relief  ftg&iust  defective  execution  of 
powen  of  leasiDK,  2176—2183 
equitable  relief,  2175 
Bt«talo(7  relief.  2176—2183 
bj    archbishops,    bishops,    colleges, 
deans  and  cbaplers,  hospitols,  pai- 
Bons,  and  ricara,  p^^  783,  Q.  (a) 
LEASE  FOR  A  YEAR, 

where   recital   or   mention   of   it   is 

anfBcient,  2097 
dispensed  with,  2104— T 
LEASE  AND  RELEASE, 
described,  20<J6 
where  rcciUJ  of   lease  for  a   year 

BufEcient,  2097 
lease  for  a  ;ear  now  dispensed  with, 

210+— 7 
consideration,  209S 
who  should  be  the  releasee, 
Nleafice  seized  and    uses 
without  bisassect,  2100 
where  adopted,  61i>— 617,  2101 
has  no  tortious  operation.  2102 
in  execution  of  a  power,  2116 
LEASEHOLDS.     Sre  Tehmo. 

conversion  when  necessary,  8121 
where  '■  real  estate ''  includes,  2963 


LBOACY  DUTY,  page  664,  n.  (d) 

where  annuity  is  subject  to,  62,  63 

on  charitable  legacies,  762 

congeqveut  on  direction  for  conver- 
eioD,  8430 
LEGAL  ESTATE, 

where  an  immediate  appointee  takes 
the,  2160 
LEGAL  INTERESTS, 656— 9 
LETTERS  PATENT,  2562,  2563 


LICENCES 

to  asfflgn,  underlet,  etc.,  185,  186 
to  copyholders,  for  liasing,  195Sa 
LIEN, 

defined,  974— « 

legal,  975 

equitable,  976,  977 

enforcing,  978 

of  a  solicitor  for  costs,  978 

of  a  joint  tenant,  979 

of  a  trustee,  980 

of  annuitants,  981 

under  covenants  to  settle  or  chaT^  38! 

vendor's,  1675—9 

within  the  Mortmain  Act.  T57 
—758a 
LIFE,  ESTATES  FOR,  43e_448o 
definition  of,  438 
different  kinds  of,  439 
how  created,  377,  396,  410 
ecclesifistical  persons  and  tenants  ot 

civil  offices  have,  444 
determinable  on  a  contingency,  US 
alienation  by  tenant  for  life,  446 
concealment  ot  death  by  cestai  qoe 

Tie,  447 
surrendeT  of,  2049^2063 
meiBer  of,  3405b^-3420 
LIFE,  TENANT  FOR, 

under  Settled  Estates  Act,  1S7T. 

powers  of,  44Sa 
under  Settled  Land  Act.  1882, 
definitions  of,  etc.,  448b 
powers  of  sale,    enfranchiacmeat, 
exchange,  partition,   transfer  ti 
incumbrances,      mortt;i^     for 
equality  money,  148c 
powers  of  leasing  generally,  148d 
powers  of  leasing  for  specif  objects, 
surrendering  and  granting  new 
leases,  and  granting  licences  (or 
leasing,  148e 


sion  house,  demesnes,  and  Uadi 

occupied  then;with,  418( 
powers  of  appropriation  forstrc«U. 

open  spaces,  etc..  448g 
powers  of  completiun  of  sale,  len, 

etc.,  by  deed,  448h 
powers  of  making  improvemenl^ 


«48i 
powers  of  entering  ii 

448k 
character  of  powers  of  tenant  for 

life.  4181 
trustee  for   all  parties   interested. 

448m 
of  undivided  share  may  concur  itith 

others,  6G0a 
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LIFE,  TENAKT  fOR  (rmtinMd). 

under  Settled  Land  Act,  1SS2  (ei>M- 
tiatuif).  \ 

powers  of  tenant  pour  autre  vie, 
l'140a 
under     Places     ot    WoiBhip     8it«f"   j 

Ameadment  Act,  1832, 
powers  of,  to  grant,  etc.,  148o 
obligation  to  pay  debtn  and  keep  down 
interest,  1375— 1380  I 

alienation  by.  1536,  1536 
leaiws    by,  igST— IIWS,   2l6j,  2166, 

36U 
pnrchase  by,  2MS 
—  -•«  by,  3378— 3*01 
---it  by,  22(12 


LIGHT, 

right  to,  H9,  n.  (rf) 

claim  to,  by  prescription,  I4G3 

title  to,  by  immemorial  enjoyment, 


LIMITATION.    Sre   Condition— Exe- 

words  of,  necesMiry  in  a  confinnation 
'«  enlai^  an  estate.  2040 


le  droit,  I' 

different  BensoBolthe  word,  162 

iCeneral  or  Hpecial,  163 — .i 

direct,  167 

indirect,  167 

■pecial  limitation!  calleil conditions  in 
law,  166 

effect  of  invalidity  of  special  limita- 
tions, 2a  7,  25tt 

It  of  marriage,  201^228 
9  not  coDBtruod  equitable  tc 
support  them,  85S 

game  limitations  opemting  in  different 
charactem,  878 

a  remainder,  rather  than  nn  esecutory 
limitation,  not  byway  of  remainder, 
«7!» 

effect  ot  recovery  on  special  or  colla- 
teral, 2684 

restriction  on  execotory,  88211 

LIMITATIONS,    STATUTE    OF.       Set 

8TATnTE8(Listof)21Jac  l,c.  16; 

S  &  4  W.  4,  c.  27,  and  37  &  38  Vict. 

c.  67,  and  Appendix, 
operation  of,  as  regaids  debts,  1338, 

1339 
title  depending  on.  1616— 1168a,  I62I 
leDgthoftitleundLT,  1616,1617, 1618a 
llqnidation  by  arrangement,  1609 — 

IGlOt 


I.TS  PENDENS, 

registration  ot,  1206— 1 2W< 

LIVERY.    See  Feoffhent. 

things  tying  in,  U 

LOHD.    See  CnpTHOLDe — Escheat, 
paramoimt,  286 
mesne  or  middle.  2S5 
grant  to  loid  and  tenantu.  1739 


LUNATICS    AND   OTHER    PERSONS 
OF  UNSOUND  MIND, 

limatic  trustees,  and  mortgagees,  and 

personal  reprenentatives,  3133---7 
contracts  or  iitbcracts  of,  3339-3340 
[srtitiOD  by.  639,  1966 
conveyance  by,  3311,  3342 
purchases  by,  2446,  3341 
wills  of,  3344 
benefices  of,  3346 
copyholds  of,  2723 

preenmption  of  sani  ly  or  insanity,  3343 

powers  conferred  by  Lunacy  Rogals- 

tion  Act,  and  slat.  18  Vict.  c.  13, 

and  25  and  26  Vict.  c.  86,  par.  3346 

—8 

MAINTENANCE, 

wife's  equity  to,  32T4 

of  infants,  332.3— 3.132b.  &.■  Infants. 
Maintenance,  i>.,  intermeddling  in  a 
suit,  2419 

HANOB, 

defined,  xcvi 

lay  in  livery,  U 

granted  by  copy,  300 

extinction  of,  317 

what  pSBses  by  tbe  term,  1763 

reputed,  1763 
MANORIAL  RIGHTS, 

extinction  of,  309—316 

commutation  of,  318— 359a 
MARE, 

instead  of  signature,  2452 
MARKET, 

right  to  hold,  144 

included  in  conveyance  of  manor, 
144a 
MARBIAQK, 

consent  to  a,  17S— 182 

restraint  of,  301,  2430 

conditions  subsequent  and  condi- 
tional limitations  in  rettraint 
of  nuuriege  generally,  201 
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MARRIAUE  {rBatfnved). 
restraint  of  (c«»^i««frf). 

conditioiuinnd  conditioiiBl  limita- 
tions inreatramtof  mairiagein 
particular  cases,  202—6 
resHone  of  the  distinction  bb  to 
peiHonnlty ,  betw  een  conditioot 
nabseqiiutit  and  conditional 
liniitaTiaiis  in  restraint  of  msT- 
riage.  207 
illDBtrations  of   the  distinction, 

2t)ft 
conditions  precedent  in  restraint 
ol   marriage,  in   the   c*ae  of 
personal  estate,  209 
restrain t«  un  marriage  by  wa;  of 
special  or  collateral  limita- 
tion, 210 
in  the  case  of  real   estate, 

211,212 
in  the  case  of  personalty,  213 
of  a  debtor  or  creditor,  1347 
clandestine  marriage  contracts,  2371 
fisnds  on,  2372,  2373 
marriage  brokage  contracts,  2i27 
contracts  to  facilitate  marriage,  2429 


HABRIAOE  SETTLEMGMT.  See  Set- 
tlement. 

whatacovenantto  settle  or  settlement 
comprises.  2284—2291,  3263,  3263a 

where  articles  and  settlement  vary, 


o  hnsband,  2294 

:e  of  children  claiming  under 

a  settlement  on  a  second  marriage 

over  Tolonteera  under  a  settlement 

on  a  first  marriage,  229S 
direction  to  make  a,  229G 
mode   of    settling    a  fortnne   on    a 

daughter,  2297,  2298 
execution  of  maniage  articles,  2303 
on  a  wani  of  Court,  2303 
by  an  infnnt  lady  Toidable,  2301a 
bj  a  lady  shortly  after  her  majority, 

2304,2306 

limitationtotbe  executors  or  adminis- 
tiators  of  the  settlor,  2306 

fnuds  on  marital  rights  or  expecta- 
tions, 2307 

b?  an  infant,  2301a,  3310, 3311 
setting  aside,  reforming,  or  Tarying, 
2299,  3600,  3603 

mntoal  covenant  to  settle  property, 

2301 
made  under  apprebenaon  of  deatli. 


MAERUOB      SBTTLBMENT      (rs* 
tinued). 
on   marriage    with   deceased   wite'a 

sister,  2308 
where  a  power  of  retocation  should  he 

inserted,  2300 
for  what  purposes  a  power  of  leTow- 

(ion  may  he  exercised,  3309 
where  Toid  against  aeditots,  2316— 


UABBIED  WOUSN. 

devise  to,  not  a  tmst,  7 

release  of  money  doe  b 


,2011 


2093 
protectors  of  settlements,  3186,  M» 
oiapoeitions  by,  under  the  Pines  ud 

BecoTeries  Act,  3237— 2233a 
fnuds  on  marital  rights  or  eipei^ 

tiona,t307 
estoppel  in  favoor  of,  2S47 
copyholds  of,  2723, 3183 
how    husband   and   wife    reganM, 

3163 
I^al  disability  of,  3164—3191 
flue  or  recovery  bv.  3166 
general  nileas  to'dispositioD  of  Ifaor 

real  estate,  3164 — 3165 
deeds  by,  3166 
leases  to  and  by,  3166 — 8 
cannot  bind  themselves  by  eoTcnut> 

2261 
disclaimers,  3169 
wUIb,  3170— 2a 

snrrendeTB  of  copyholds,  3173. 3114 
m  alienation  by,  161*,SIH 


sale  by,  31 79 

mortgages  of  estates  of,  1094 

execution  of  powers  by.  3166,  Jlli 

power  not  confined  to  covertnit 
3176 

purchase,  2146, 3176—8 

exchange,  3180 

paKilJon.  639,  1973 

constituting  attomeT,  3181 

performance  ot  condition.  516S 

legacies  to,  3182 

election,  3184 

accepting  and  acting  in  the  o&e 
of  tmatee,  executrix,  or  admiiut 
tratrix,  8186a 

protection  of  property  of  wife  de- 
serted, 3186—3191 

assignment  or  mort^;age  of  dMW  io 
action,  3186 

wife  jndiciallj  sepanited  o 
M  a  feme  sole,  3186 — 3191 
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HABBIED  WOMEN  (eimtinasd). 

powers  which  hiubaTid  nnd  wife  have 

of  contracting  with,  and  giving  and 

granting  to  each  other,  3192 — i 

contracts  before  marriage,  3192 

coDtracta  after  marriage,  3193, 

sisaa 
gifts  and  gnmte  after  marriage, 
3194.  32*0—2 
Interest  ot  the  husband  in  the  wife's 
property,  319S--3aiHa 
real  eatat«,  31 9G 
chattels  real.  3196 
chattels  peisonal,  3197—3200 
an«ars  ot  income  of  wife's  choaes  in 

release  by  hosband,  3204 

disposition   of  the  reTersionarj'  in- 
terests of,  3201,  3202 
land  tax  redeemed,  3200 

pin  money.  3206,  3306 

paraphertiftlis,  3207,  3208 

separate  estal*,  3209— 3263a 
how  acquired,  3209—3227 
power  of  disposing  of  it,  3228 — 

3233 
life  interest  for  separate  use,  with 


IS  against  alienation  or 
anticipation,  3284— 3238b 
gifts  to  the  hnsband  by  the  wife, 

3240—2 
bnsband's  marital  right,  3243 
UabiUty  of,  3244— S2G2 
efiect  of  coTeuant  to  settle  pro- 
perty, or  marriage  settlement 
on,  3263,  32e3a 
power  of  trastaes  of  wife's  personally 
not  settled  to  her  separate  use,  3264 
wife's  equity  to  a  Mttlement,  3254 — 
3273 
when  defendant, 

against  her  hnsband,  326S — 8 
against  bis  assignees  or  Ten- 
dees,  32fi9— 63 
when  plaintiff,  3264 
amount  to  be  settled,  3266 
limitations    of    the    settlement, 

3266 
anbetitatc  for  a  settlement,  3267 
waived,  lost,  or  suspended,  3268 — 

3272 
none  by  the  Scotch  law,  3273 
wife's  eqaity  to  a  maintenance.  3274 
deeds  of  separation,  327fi — S286a 
ante-nnptial  revocation  of  a  settle- 
ment. 328S 
barring  the  wife's  share  of  pereonalty, 

3289 
power  of  advancement,  32S7 


X.  1595 

MARBIED  WOMEN  (roiUinued). 

loss  of  rights  on  dissolution  of  mar* 

ri^e,  3290 
liability  to  criminal  proceedings  by 
husband,  3291a 


MBR6GR, 

defined,  3406a 

conditional  fees,  392 

particular  estate,  1990 

estates  tail,  3406 

estates  tail,  after  possibility  of  issue 

extinct,  3407 
estates  for  life,  3407 
estates  for  years,  3408 
estates  by  statute,  recognisance,   or 

elegit.  3409 
estates  in  autre  droit,  3410 
estates  in  joint  tenancy,  3411,  3412 
chains,  3414— 3417 
tithes,  or  tithe  rentcharge,  110—113 
effect  on  thinl  persons,  3413 
what  will  prevent,  3418 
not  favoured,  3419,  3420 
of  equitable   in  legal   estate,   1108, 

1288 
reversion  will  not  merge,  1990 

MBB9UAQE, 

what  passes  by  tbe  term,  1761 

MINERALS, 

exceptions,  reservations,  sales,  ex- 
chauKcs,  and  partitions  of,  3160, 
3161,  3161a 

MINE6, 

distinguished  from  quarries,  2634 
dower  of,  480 
conveyance  of,  1764,  1767 
waste  in,  3392—4 

MISTAKE, 

in  the  date,  1728 

in  the  parties,  1736,  2498 

in  a  recital.  1744 

in  the  parcels  or  subject,  1766, 

2499 
in  the  nature  of  the  instnuuent, 

2600 
geneially,  2497-2504 
in  a  wiU,  where  rectified,  2746 
not  presumed,  2811 
in  name  or  description  of  devisee 

or  legatee,  3842 
in  description  of  parcels,  2S50 
payment  by,  1664,  n.  (*) 
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1596  INI 

MONEY.    «wW0BDB. 

agreed  or  directed  to  be  laid  out  in 
land,  regBTded  u  converted.  3423 
curlcsT  of,  4  AS 
diapoatioD  of,  2226 
paeaeabr  term  "  lands,"  etc.,  2960 
deliTery  of,  713 
■ckDowled^CDt  of  pkjmieDt  of  por- 

ch>K  or   mortgage   money,  \8iH, 

183da 
MONTH, 

meaning  calendar  month,  172 
MOKUMKNT, 

beqoeot  to  keep  ap  ».  3039 
MORTOAOE.     Sre  DEBTS, 
defined,  9S6 
ia  the  form  of  an  absolute  conveyance 

ot  assignment,  987 
bv  wBj  of  tnut  for  sale,  1062 
Welah  mortgage,  989 
purchtset  Tith  right  of  repurchase, 

990-B  , 

wife  of  mortgagee  not  dowable,  485 
where  money  U  advanced  by  two  per- 

■ons  in  unequal  shares,  60G 
severing  a  joint  tenancy,  619,  620 
money  within  the  Mortmain  Act,  7S3, 

Tee,  7G6B 
power  appendant,  not  destroyed  by, 

947 
debt,  out  of  what  payable,  1369 
power  to  raise  costs  of  mortgage,  927 
under  degree  for  payment  ot  debts, 

1371 
forfeiture  of  mortgaged  estates,  1627 
purchases  by  mortgagees ,  2364 — 7 
«ith  notice  of  another's  title,  24IM — 

9a 
estates  passing  under  a  general  devise 

nnder  the  old  law.  29S6 
but  not  under  the  new  law,  29GT 
power  to  eiecDtora  to  convey  mort- 
gage estate,  1110 
of  property  of  person  electing,  3448 
mortgagor  barred  by  Statute  of  Limi- 
tations, 1497 
estates,  etc..  of  mortgagees  of  unsound 

mind,  :I133,  3134,  3137 
judgments,  etc..  against  mortgagees 

who  have  been  paid  off,  1113,  1114 
power  of  married   women   as  bare 

trostees  to  convey,  3174 
I.  Legal  Merigagc  of  Beal  Proptrtj/. 
what  may  be  mortgaged,  996 
mortgagee's  estate,  997,  997a 
mortgagee's  rights  as  to  possession, 

timber,  and  leases,  998, 998a,  106Sa 
mortgagee's  liability  to  account,  998, 


MORTGAGE  (cnsfuw!^. 
'    '  ^al  MsTtfi '  " 

mortgagee's   oUigatkin 

instead  of  Te-ccnTejiag.  lllla 
attornment.  1001 
interest,  1002—7 

cottvetsion  into  princifal,  lOVJ 

lOOSa 
increase  of.  on  dc&ult  in  legvlai 

payment.  lUM 

is  apportJonaUe,  1005 

arrears  of,  1006,  lUOt 

leases  to  the  mortgagee,  lOW 

limit  to  mortgagee's  ad  vantage.  lODG 

what  the  mortgagee  may  siU  to  Ids 

debt,  1009 
charge  for  management.  1009 
allowance  for  receiver.  1009 
rigbtsof  atuorlgageeof  a  Weadndqa 

esule,  lUlO 
mortgage  of  an  Bdvowsoo,  S8.  lOlI 
pre-emption,  1012 

productirmof  deedsby  mongapeJOlI 
mortgagee     ejecting    or   rrfosin^   s 

tenant,  1015 
priority  of    charges  and    senniticA 

ion— 1021 
tacking.  1016—1019 
postponement  of  a  prior  nongagre. 
indepeiidentlvcrftacking.l(S2.1(d3;. 
2404 
concealment  ol  by  mortgagor,  or  bin- 
tying  pedigree.  1022.  page  689.  n.(».i 
right   of  mortgagee  trvm  tnBlee  itf 

company,  \^A 
forecIoBore,  1025— I03U 
sale.  99Ba.  1031—1043,  1061 
power  lo  mortgage  nnder  the  Stat.  !lK 
2S  VicLc.  S6.SB.1 4— 18,  par JS7-W1 
powers  to  sell,  insure,  and  apptial 
receiver,  nnder  the  slaL  29  k  14 
Vict,  c  146,  (»r.  1039 
powers  as  to  sale,  ineiusnre,  iccster. 
and   timber,  nnder  stat.  44  fc  IS 
Vicl.  c.  41,  BS.  19—21.  1»4«— lOti 
concurrent  remedies   of    weraptpt. 

1063—5 
mortgagor'x  estate.  WX 
equity  of  redemption, 
nature  <rf.  !i>66 
where  the  mortgage  is  bv  «it  rf 

trust  for  sale.  1062 
cannot  be  controlled.  10^7,  IiUf 
incidents.  I0S9 
redemption  of  pan.  lOAi 
redemption  of  one  estace.  10a> 
who  may  tvdeem.  1061—3 
cxtingnisllment  or  losaof ,  lOGJ-4 
mortgage  of,  1079 
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:OBTOAQB  (emtiitued). 
I .  Legal  Mortgage!  of  Real  Praperty 

(ccntiaiied'), 
eqnitj  of  redemption  (^eotUimHed). 
Bubject  to    uid   uses  or  trusla, 

1094 
Tight  of  purchaser  of,  1 10£ 
does  Dot  escheat,  1115,  1432 
devolation  of  mortgage   estatefl   oa 

death,  997a 
consolidatioii  of.  1060b 
lestriction  on  cooBolidation  of,  1060b 
annoal  rest»,  1067 

right  of  mortgagor  as  regardfl  poBaea- 
aion,    rents,    timber,    and    leaaes, 
106H,  1068b 
power  for  mortgagor  to  inspect  title 

deeds,  lOlS 
expenditure  by  mortgagee,  1069 
of  copyhold,  1070 

how  made,  1070, 1071 
how  vacated,  t073 
mortgagee    frequentlj  not   ad- 
mitted, 1072 
what  acts  a  mortgagee  can  do 
before  admittAnce,  1073,  107i 
couscqaencea  of  the  admittance 

of  the  mortgagee.  1076,  107T 
second  soiTcnder,  1078 
of  freeholds  and  copjholds  together, 

1080 
of  leaseholds,  lOBl— 108.1 
rent  instead  of  interest,  1084 
for  costs,  1085 

conveyance  in  trust  to  sell,  1086 
b;  a  tenant  in  tail,  1087 
defective  mortgage,  1088 
payment  of  debt,  1089—1093 
of  wife's  esUte,  1094,  1005,  3200 
first  mortgagee  answerable  to  second, 
1096  [1097 

r^istration  of  a  mortgage  not  notice, 
protection  of  a  mortgagee  bj  regis- 
tration, 1097 
assignment  of  mortgage,  1098 — 1102 
what  a  purchaser  of  a  mortgage  has  a 

right  to,  1103 
gift  of  a  mortgage  security,  1104 
derise  by  a  mortgagee,  1014,  119B, 
2787,  296G.  2967 
b;  a  mortgagor,  2787,  2968 
right  of  second  equitable  mortgagee, 

1106 
eitingnisbment   of    mortgage  debt, 

1107,1108 
recouTeyance,  1109 — 1112 
jndgments  against  mortgagees  who 

have  been  paid  off,  1II3,  1114 
death  of  mortgagor  inte8tat«,  and 
witboatbMra,  1116,1182 


[X.  1597 

MORTQAGE  (^emUiaued). 
I,  Lrgal  Xortgagri  iif  Real  Prepertf/ 
CeinUinwd). 
right  of  executors  of  mortgagee,  1116 
'  only  a  partial  execution  of  a  power 
of  appointment,  2119 
statutory  mortgage,  1116a 
II.  Equitable  Mitrtgagcn]/ Reai  Property, 
how  created,  1117,  1118 
further  advances,  1119.  1120 
priority,  1121— B,  2404—2413 
m.  Mortgagi-f  of  Prrinnai  Property.  Set 
Assignment. 
distinguished  from  pledges,  1128 
stock,  1129 
a  fund  in  Court,  2420 
noD-delivery  of  possesaian,  1130 
priorily,  1131 
tacUng,  1132 
application  of  balance  of  mortgage 

secDrity,  1133 
redemption,  1134 
sale,  1134 
indemnity,  1 1 36 
ota  ship,  1136— 1144 


MOBTMAIN  ACT, 
title  of,  739 
preamble,  739 

enactments  by  ».  1,  par.  740 — 2 
extension  of  these  by  s.  3,  par.  748,749 
enactmenU  by  s.  2,  par.  743.  744 
enactments  of  9  Geo,  4,  c  86,  in  ex- 
planation of  s.  2  of  the  Mortmain 
Act,  746—7 
provisions  by  recent  statatcs  on  Che 

same  aubjeet,  786— SI  la 
objects  of,  750 

leaning  of  the  aathoritiee,  761 
cases  within  the  Act, 
terms,  752 

charges  on  realty,  7S3 
estates  in  mortgage,  753 
money  to   exooemte  lands    in 

mortmain,  754 
money  on  tolls,  rates,  railways, 

and  canals,  766 
profits  from  mooring  chains,  766 
navigation  shares.  765 
judgment  debts,  755 
moneyto  be  expended  tntheerec- 
tion  or  repair  of  building%  756 
lien  for  pnrcoaee  money  ,767— 758a 
proceeus  of  sale  of  land,  759 
beqaest  to  restore  tithe^  760 
secret  reservation  of  life  interest 
to  grantor,  761 
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bonds  secoring  money  borroired 
onder  a  private  Act,  being 
mortgages  of  rates,  T66a 

troHls  for  the  DniTeraities,  or 
for  colleges  therein,  or  for 
Eton,  Winchester,  or  Weat- 
mJnHi«r,  763 

Scotch  property,  T6j 

Irish  property,  766 

Colonial  propCTty,  766 

discretionaiy  investment,  767 

devise  by  a  freenuui «(  London, 
768 

melioration  of  lands  fn  mortmaio, 
769 

endowment  of  cbarches,  770 

gifts  to  Incorporated  Church 
Building  Society,  770 

establishiDent  of  a  school  or  hos- 
pital, 770 

policies,  771 

arrears  of  rent,  773 

devisG  for  certain  poor  families, 

railway  debentniee,  774 

shares  in  a  companj,  776, 776  ; 

but  tee  766 
covenant  to  invest  money  on 

charitable  trusts,  777 
bequest  as  an  inducement  to  bring 

lands  into  mortmain.  778,  779 
devise  or  bequest  which  on  the 

face  of  it  U  absolute,  780,  7B1 
exemptions    by   other    statutes, 

782—4 
licence    to  hold  in    mortmain, 

wjthont    enabling    corporate 

bodies  to  take  otherwise  than 

under  the  Htntmain  Act,  7SS 


devisee  or  legatee, 
mistake  in,  23i2 
blank  for,  2813 
initials,  2941 


NATDOALIZATIOK,  3361 

NEW  RIVHH 

shares  are  real  property.  4 


I   NKXT  OF  KIN, 

UmitatioDB  to,  8S1 
,  exclusion  of,  722.  3079,  3060 

I  right  of,  under  the  Statute  of  Distri- 

I  boUons,   1406—1120  ;  or  the  ens- 

tnms  of  London  and  York,  I4S1— 9 
their  title  to  andisposed-of  Drodooe 
of  real  estate,  or  monn  dincttd 
to  be  converted,  or  of  the  produce 
thereof.  3432—6 
NOMINATION 

a  benefice,  SB 
NON  COHPOB  UENTIS.    AcLtnttnc. 
NOnCE, 

of  jndgmenls.  I2IB — 1221 

not  necessary  to  priority  d  eqnitaUe 

mortgage,  1022 
necessity  of.  on  assignmoit,  2069 
mortgage  or  conrejance  with  nWice 

of  another's  title,  !1M— 2113 
doctrine   of  notice   applies  to   pro- 
perty in  a  register  county.  SMS 
lustration  is  not  notice,  2110 
actual,  2406,  2107 
constructive,  2406,  2108—2111 
time  of,  2412 

protection   of    a    pnrchaaeT   against 
claims  of  which  ne  has  notice,  2413 
OBLIGATION, 

release  of,  2016 
OBLITERATION 
in  a  wUI,  2771 
OCCUPANCY,  1136— lllOa 
estate  pour  aotre  Tie, 

common  occupancy  of,  1418 
special  occupancy  of,  1136, 113' 
OFFICER, 

assignment  of  pay,  etc,  by,  S116— 
241S 
OFFICES,  119,  n.(rf) 

assignments  of  income,  2116 — HIS 
persons  holding  civil  offices  ate  qoaa 

tenants  for  life,  HI 
entail  of,  122 
OPERATIVE  PART,  1717, 1748 
ORDERS,    5«-VR8nNO  Obdkx. 

to  have  effect  of  judgments,  1181 — S 
registration  of,  1189  et  teg. 
OWNERSHIP, 
defined, 1 
three  kinds  of,  862 
division  of,  into  portioiu,  3CS — S 
PANNAQE, 

defined ,  128a 
PABAPHEBNALU,  3207,  8206 
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PABCELS, 

in  a  deed,  17*9—1778 
In  a  will,  2949—2961 
I.  ParctU  gimm-aUy,  1749— I7G8a 
territorial  dirisioiia,  1749 
old,  genaml,  or  vague  descriptions, 

1750 
stating  qnandtj,  1761 
property  not  included  where  it  would 

work  a  forfeitore,  1762 
general  words,  1763,  1763a,  1768b 
reveiBion  clause.  1753 
**  all  tlie  estate,"  etc.,  17B3,  1763ft 
means  to  attain   or    use   the  thing 

granted,  1754 
fmits,  incidents,  and  occesBoriM,  17M 
certainty  in  the  subiect-matter,  1756 
erroneous  description,  1766 
mistake  in  qoantitjr,  2499 
effect  of  adding  words  of  a  genenH 

character,  1767,  1758 
n.  Partieidar  Si^eeU  of  Property,  1768 

—1774 
all  lands  or  goods,  1769 
allotments,  1773 
commons,  1764, 1771 
com,  1766 
cott^e,  1762 
farm,  1760 
fruit,  1766 
ersfls,  1766 
Eousc,  1754,  1761 
land,  1754,  1769 
machinery,  1774 
manor,  1763 

1761 
t,  1764.  1767 
pool,  1768 
profits,  176Sa 
rectory,  1764 

remainders  and  reTeniona,  1769 
share,  1770 
trees,  17r,4, 1766 
toft,  1765 
vicarage,  1764 
wafer,  1768 
wool,  1766 
nr.  BerFptioiu,  1776 — 8 

PABBNTB, 

consent  of,  to  marriage,  171> 

frauds  by,  3363—6 

frauds  on,  2371 

beqaest  to,  2M6— 9 
PARISHIONERS, 

gift  or  grant  to,  1789 

purchases  by,  3371,  3371a 
PARISH  OR  PARISH  CHDRCH, 

gifts  to,  2890 


PARK,  139,  142 
PAROL 

conveyances,  Ifill 
PARTICULAR  ESTATE, 

what  Is,  834 
PARTICULARS   OF   SALE,  1636.    See 

Conditions  of  Sale. 
PARTIES, 

either  active  or  passive,  17S0 

who  must  be,  1731 

bow  designated,  1730 

when  k  person  need  not  be  named  as  a 
party  in  the  premises,  1732 

arrangement  ol,  1734 

description  of,  1736 

where  some  are  capable  and  others  not, 
1736 

who   mav  be  grantors  or  grantees, 
1737— 17S9a 

acting  by  attorney,  1740 

PARTITION, 
defined, 1964 
voluntary, 

by  persons  competent  to  bind 

their  interests,  1966 
by  infants,  tenants  in  tail,  and 

husbands  and  wives,  1973 
by  tenants  for  life,  and  limited 
owners  under  Settled  Land  Act, 
1882,  par.  1973a 
compulsory,  1966 
modes  of  effecting,  1967—1971 
mode  of  division,  1972 
implied  condition,  1974 
deed  reqaired,  1976 
by  joint  tenants,  624 
by  coparceneiB,  639 
by  lunatics,  639 
by  tenants  in  common,  652 — 4 
rent  for  owelty  or  equality,  642 
eviction  of  sbare,  1974 
PARTNERSHIP, 

property  purchased  by  a,  9,  606, 3437 
rel»ae  of  money,  3013 
PBDIOREE, 

falsifying,  page  689,  n.  (J) 
PEERAGE, 

condition  requiring  acquisition  of,  20 
PENALTY,      . 

of  a  bond,  2239,  2262 
PENDENTE  LITE, 

assignment,  2419—2421 
PENSION, 

of,  2417 
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PBB, 

coming  in,  Jn  tbe,  1431 
PBB  CAPITA, 

where  legtteee  take,  H0I4— 3017 


FEBPETUITIES, 

rule  ogtuDst,  882,  S82a 

in  the  case  of  powers,  931 
chontieB.  737,  73S 
other  objects,  3039 
PBESONAL  PROPERTY.  See  Chattbia 
wheu  tre&ted  as  realty,  9 
when  rent  is,  54 
in  joint  tenanc;  or  common,  not  in  co- 

parcenar;,  S9S 
usee  of,  are  trusts,  694 
the  prunar;  fund  for  payment  of  debts 
and  legsciee,  1386 
PEWS,  149,  n.  (i) 
PIN  UONET,  3206,  3206 
PITS, 

wKste  in,  3392-4 
FLBDQE, 

mortgage  disttngnished  from  a,  112S 

PLODGHBOTE,  126,  448 
POLICIBB, 

not  within  the  Mortmain  Act,  771 

covenant  to  keep  on  foot,  1828 

assignment  of,  2426 
PORTIONS. 

defined,  3317 

ont  of  what  payable,  1369 

raising,  3319—3321 

interest,  3319 

eatislBCtion  of,  3464— 3470 

POSSESSION, 

distingnished  from  ownership  of  land, 

360—8 
different  kinds  of,  659 
of  tenant  for  yeais,  661 — 663 
adverse,  891, 1460—1474 
postponement  of,  after  vesting,  883 
of  one  coparcener,  jaioC  tenant,   or 
tenant  in  common  was  tbe  posses- 
sion of  the  other,  but  it  is  not  now, 

1469,  1486 

entry  not  to  be  deemed,  148G 

of  yonnger  brother  or  other  relative, 

1470,  1486 

when  delivery  of  necessary,  2069 
wbere  taking  possession  waives  objec- 
tions, 1633 


POSSIBILITr.  SeeCosTisaiMThmM- 
KSTS — EXECUTORT  lNTBKBn& 

meaning  of  a.  690 

hare  or  mere,  892 

on  a  possibility,  247 

of  reverter,  8:14,  662,  890 

not  releaaable,  2010 

assignments  of  posailHlitiea,  S431— S 
POST, 

coming  in,  in  the,  1431 
POSTHUMOUS  CHILD, 

rights  of,  650,  1273 
POST-OBIT  BONDS,  etc.,  -2348.  2349 
POOR  AUTRE  VIE  ESTATES. 

not  strictly  entailable,  422,  433 

devise  o^  2790 

occupancy  of,  1436 — 9 

POWERS.    See  Appoixtmekt— Luan 

DDDEB  POWEBB. 

defined,  894 

different  kinds  of  powers,  894 — 90( 
common  law  powers,  895.  896 
statutory  powers,  895,  896 
powers  by  way  of  use.  895,  897 
powers  of  attorney,  896.  Set  AT- 

TOBKBT. 
powers  of  appoiutment,  696,  899 
powers  of  revocation,  898,  SW 
connected  or  unconnected  with 
an  interest,  901 


in  tbe  natareof  a  trust,  or  containing 
a  gift  by  implication,  905 

how  an  estate  paoKs  in  the  oae  of  an 
appointment,  696 

to  whom  powers  toa;  be  given  or  re- 


forms required,  908 

where  a  consideratioa  is  neeei- 

saiy,  909 
a  commensurate  seisin  required, 

910 
the  land  should  be  conveyed  to 

the  releasee,  etc,  and  not  to 

his  use,  910 
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•OWBE8  (ooKtJmimf). 
ereatioD  of  powera, 

barmlni  and  soles  do  not  admit 
of  geaeral  powers,  18S2 
to  jointure,  602 — 4 
to  appoint  to  children,  911 — 918 

to  joanger  children,  911 

exclnare  Dower  of  appointment 
among  children,  913 

power  to  charge  portions  for 
joanger  children,  D14 

implied  gift  to  sarTiving  chil- 
oien,  sabject  to  a  power.  916 

what  interests  are  anthoriied,  912 

power  to  raise  portions  not  avail- 
able nntil  they&rc  wanted,  916 

whether  an  eiclnsive  appoint- 
ment is  anthoriied,  917 

mle    against    perpetaities,  8S2, 
B82a 
to  appoint  to  iasoe,  964 
to  appoint  to  relatiooa,  91S 
ihares  in  defanlt  of  appointment,  919 
—921 

implied  gift  in  defanit  of  appoint- 
ment, 919 

appointees  entitled  to  share  in 
the  gift  in  de&mlt  of  appoint- 
meut,  920 

shares  in  defanit  ot  appointment 
rest,  921 
to  sell,  morte:^e,   or  chuge,  922 — 
934 

for  payment  of  debts,  legdciea, 
etc.,  U22,  9E8— 9T3 

direction  or  power  to  loiee  monej 
ont  of  rents,  923, 924 

unlimited  power  to  charge,  926 

Effect  of  a  power  to  grant,  925 

power  to  "  raise  a  sun,"  926, 
927 

power  to  mortgage  does  not 
authorize  sale,  92H 

where  a  power  to  sell  authorices 
a  mortgage,  929 

where  a  power  to  sell  aatborizei 
a  sale  hj  auction,  929a 

where  there  is  a  power  to  charge 
with  interest,  930 

implied  power  of  sale  or  mort- 
gage, 966 

as  to  perpetuities,  931 

where  power  of  sale  nc^tivea 
power  to  buy,  932 

not  fonnerlj  ezercisable  by  trus- 
t«e8  appointed  bj  the  Court, 
bat  otherwise  now,  933 

Bale  after  many  years,  934 

under  st«t.  23  ft  24  Viet.  c.  14E, 
par.  1039.  1052,  3114— 3127a 


POWBBS  [emUinutdi. 
to  sell,   mortmgo, 


charge    (tfvA- 

under  irtat.  44  4  46  VlcL  c.  41, 

par.  1040—3,  1062 
under  stat.  4S  t  46  Tlct.  &  88, 
par.  4480  eC  k}.,  3127a 
to  insDie  or  appoint  a  receiver  under 
Stat.  23  ft  24  Vict.  c.  145,  par.  1039, 
1062 
under  stat.  44  k  45  Vict.  o.  41, 
par.  1044—1052 
to  exchange  aader  stat.  23  ft  24  Tict. 
c.  145,  par.31U— 3127a 
auder  stat.  4S  ft  46  Vict.  c.  33, 
par.  44ac,  448b,  196Sa,  3127a 
of  revocation,  936—941 

either  totally  or  partially.  935 
b;  a  new  appointinent,  93H 
implied  in    power  to  appoint, 

937 
implied  in  power  ot  sale,  937 
Implies  a  power  to  appoint,  938 
reserved  on  an  appointment,  939 
at  different  times,  940 
necessity  for  reserving,  940, 2300 
affect  of  the  eiercise  of,  941 
for  what  porpoaes  intended,  2309 
vested  in  a  bankrupt.  1667 
ezchangee  auder,  1962 
release  of,  2011 
execution  of  by  married  women,  S16C, 

3175 
extinction  of,  942—962 
by  execntion,  942, 943 
by  death  of  the  person  whose 

consent  is  reqaired,  944 
of  collateral  powers,  946,  94Ga 
of  powers  appendant   by   total 
auenation    of   the    estate    or 
interest,  946 
ot  powers  in  gross,  by  convey- 


by  assignment,  950a 
by  release,  949 
by  tailura  of  object,  962 
■nspcnded,  curtailed,  or  qualified  by 

partial  alienation,  947 
prevention  of  exercise  of,  by  contract, 

960,  960a 
merger  ot,  961 
limitation   for  lite,   with  power  of 

appointment,  9GG,  966a 
delegation  of,  966 
perpetuities,  9B3 
disclaimer  ot  by  truBteM,  95 1  a 

PRACTICE, 

condition  or  s^n<aemeDt  not  to  prac- 
tise, 24S3 
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FB^CIPE,  26«6 

recoTerj  withont  a  prop«z  tenmnt  to 

the,  2668 
obserratioDS  aa  lo  the  tenant  to  the, 

2700—7 


BignificatioD  of  the  word,  1725 
FEEHIXIH, 

tor  lease,  TSSa 
PBBSCRIPTION, 

defined, 1444 

distingniahed  from  CQ^toin,  1146 
must  be  oertain  and  reasonable,  1446 
what  ma;  be  claimed  b;,  1447, 141S 
in  whom  a   preacription  in  a  qne 

estate  most  be  laid,  1449 
pruof  of  commencemeDt  of  right,  llfiO 
claim  to  rights  of  common,  and  othei 

profits  i  piendie,  14G1,  14eia 
rights  of  way,  1163 
nse  of  light,  1463 
lost,  1469 
PEE8ENTATI0N, 

next  preHentation  i«  a  chattel,  9T 
distinguished  from  a  right  of  Domina- 
tion, 88 
hoff  made,  93 
revoked  or  varied,  93 
grant  d  next  or  any  nmnber,  97 
reservation  of  the  preientAtioii  for 

life,  98 
devolation  of  the  right  of,  102 
by  joint  tenanta,  103,  101 
by  coparceneTB,  103,  104 
by  tenants  in  common,  IDS,  104 
by  traeteea  and  mortgagees,  88 


PBBSENTMBNT, 
of  enrrender,  2713 

PEETBNDED  TITLBB, 
Bale  of,  2419 


PBIVIBS, 

in  blood  and  estate,  3678,  2679 

ic  right  and  representation,  189—193 

and  asdgneee  In  law,  190,  193 

PBIZE  MONEY, 

assignment  ot,  2117 

PROBATE 

of  will,  2763,  30B3,  BOSS 


PB0FIT8, 

k  pKoidre,  13 

claim  to,  13,  1147,  1448,  1451,  llGla 

grant  of,  lT65a 

release  of,  3009 


PEOPEETY, 
■ubjecteof,  I 
defijiitioa  of,  1 


PHOSTITBTION, 

bond  given  as  the  price  of  proatitB- 
tion  or  to  a  proatitnt£,  2363 

PBOTECTION, 

order  of  protection  of  property  of  i 
wife  deserted,  9186-^191 

PBOTECTOB  OP  A  SBrTLElUHT, 

general  role  where  n<aM  is  appoinltd, 

2189 
in  the  case  of  put  owner*,  mamcd 


befwe  Dec  31, 183S,  p«.  2190-S 
petsotu  not  to  be  protectors,  2193 
where  a  bare  tnutee  ia  to  be,  2193 
power  to  appoint,  3191 
where  the  Lord  Cliancelln  ca  ^ 

Court;  is  to  be,  2196 
«onsent, 

how  far  requited,  3196 

BDbject  to  no  cmtiol,  3197 

how  given,  2201 

how  oonsined,  3201 

enrolment  ot,  3204 

not  revocable,  2206 

of  a  married  woman,  S90S 

of  the  Lord  Chanc«JloT  or  C«aK, 

2208 
in  tie  case  of  copyholds,  MO*— 

2214 
in  the  case  of  bMtknipta'  otatn, 
2216—2826 
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PURCHASE.    Set  Vbndoe  and  Pcb- 


iu  another's  name,  711,  TL2 
coven&at  or  trost  to  poicliase  bDd,T23 
ol  a  chai^,  1343 
tJUe  b7,  124S,  1219 

PUaCHABE-MONBY, 

application  of,  1664—1672 

PUBCHABER.     See  VEmWB  AHD  PDK- 

CHA8EB. 
diSeieut  Bensea  of  the  word,  12S0 
who  is  tho,  in  case  of  descent  or  an 

estate  in  fee  simple,  12SG,  or  fee 

Uil,  1290, 1312 

QUALIFICATION, 

gift  tc  petBooB  poBseenag  a  certain 

tain  ctuLracter,  167 
QDAEEELS, 

release  of,  2020 

QUASI  BBUAINDEEB,  839—843 

QUBBN  ANNB'S  BOUKTT, 

dcTises  in  favoor  of,  exempted  from 
the  Mortmain  Act,  782 

QniETDS,  1366 

RATES, 

money  secured  on,  wbetlier  within  the 
Mortmain  Act,  76S,  76ea 
SEADIHO, 

a  deed,  2461 

BBAL  PBOPBRTT, 
defined, 3 
peculiar  kinds  of,  4 
realtj  at  law,  bnt  personal^  in  equity, 

and  vice  versft,  9 
of  a  partDerBhip  deemed  personalty,  9 
when  rent  is,  64 
descends  to  the  heir,  1266 
realty  onder  Locke  Eing's  Act,  1393b 

EECEIPT, 

power  to  give  receipta,1673,1674,3128 
how  acknowledged,  1BS9 
effect  of  different  modes  of  acknow- 
ledgment, 1839 
sofficieDt   discharge,  and    evidence, 
ia39a 
.   indorsed,  1839 
in    deed  or  indorsed,  anthori^   tor 
payment  to  solicitor,  1092b 
BBCBIVEB,  1009, 1039, 1045— 10G3 


BECITALB, 

nature  and  uses  of,  1741 

eflect  of  a  r«cilaloQ  tbecotutmction, 

1742, 1742a 
not  evidence  agunst  strangers,  1743 
twenty  yeftrs'  old,  evidence,  1743a 
false,  1744,  1746 
omission  of,  1746 
ganoal  words  of  release  restrained  by, 

1712, 1994 
when    working    an   estoppel,    1S39, 

lS39a,  3644, 2646 
otpaymentofpnrchase-monejs,  1839, 
13398 
BBCOONISANCE.    See  Kboistbatioh. 
defined,  1U7, 1148 
disused,  1161 
defeasance  of,  2079 
T^atration  ol,  1149, 1160, 1361 
merger,  S409 
BECOBD, 

alienation  by  matter  of,  2663—2711 
EBCOVBBT,    3te  Futeb  AMD  Bboove- 

deaned,2t>G8 

mode  of  suSering,  2669 

abaUtionof,2660 

in  nnanthorised  coorta,  2661 

nuanomer,  misdescriptdon,  or  omission 

in  a  recovery,  2662 
non-enrolment  ol  the  deed  making 

the  tenant  to  the  writ,  2662 
omission  to  make  the  tenant  to  the 

writ,36«2 
in  Wales  and  Cheshiie,  2683 
right  to  suffer  was   incidonC  to  an 

estate  tail,  239 
for  conveyance  of  equitable  estate,  70* 
what  weie  not  boned  by  a,  2636 — 

2699 
eqnitable,  2706 
efficacy   varies   with  dicumstances, 

2664 
modes  of  operation,  2666 

L  By  way  of  conclnsion  or  estop- 
pel, 26S6,  266T 

II.  As  an  ordinary  conveyance, 
2668—2672 

III.  As  an  extinguishment  of  a 
right  of  entry  or  action,  2673 

IV.  As  on  extingnislunBDt  of  a 

KwoT  appendant  or  in  gross, 
9,2674 
T.  As  a  revocation  of  a  devise, 

2676 
VI,  As  a  conveyance  of  the  estate 
of  a  married  woman,  or  an  ax- 
tingnishment  ct  her  dower, 
2676 

KKK2 
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BBCOVERY  QcontiMteif). 

modea  or  opention  (ctmtimi^d), 

VIL  At  a  forfcitaie,  1G35,  2877 

—9 
VTII.  As  a  discoatiniunoe.  3660 

I X.  Ab  an  iastanbuieoas  bar  of 
coDtingeiit  remaindere,  3681 

X.  As  an  instantaneong  bar  of 
an  estate  taU,  and  of  the  re- 
maiadetB  and  reversion  ex- 
pectant thereon,  etc.,  and  a 
creation  of  a  fee  oat  of  the 
catate  tail,  2682-2707 

by  a  tenant  in  fee,  2666,  26TE 

by  a  tenant  in  tail.    See  Ttoakt  in 

Tail. 
bj  s  tenant  in  tail  after  pocBibility  of 

iasue  extinct,  1536,  2677, 2636 
by  an  expectant  heir  in  tail,  2683 
b;  a  tenant  by  tlie  cnrtety,  1B3S 
by  a  tenant  tor  life,  948,  1G36,  2677 
by  a  third  person,  with  voncher  over 

of  the  paiticolar  tenant.  2677 
by  a  tenant  for  life  and  an  nlterior 

Temainderman  in  tail.  947,  2691^ 
by  a  spiritaal  penon,  2GT0 
l^  a  tenant  bj  tie  curtenj,  2677 
by  a  husband.  2679,  2694 
by  a  married  woman,  610.  516,  2666, 

2676 
by  a  woman  of  a  niarltfJ  eatate,  2S78 
l}j  a  deriaor,  2675 

by  a  joint  tenant  for  life,  with  a  re- 
mainder in  tail,  2693 
by  a  person  haTiog  a  right  of  entiy  or 

action,  2673 
by  a  donee  of  a  power  appendant  or 

in  groag,  2674 
by  a  mortgagor.  1087 
dutiDciion  between  joint  tenants  and 

tenants   by   entireties  as   regards 

power  of  iMurring  by  recovery,  2693, 

2694 
by  married  women,  3165. 
1^  an  infant,  3301 
itoeds  to  lead  or  declare  usee  of,  2108 

—2111 

KECTOBY, 

of  what  consisting,  14 

lay  in  livery,  14 

distingnished  from  advowson  of,  14 

may  l«  mortgaged,  996 

what  i)assea  by  the  term,  1764 

BBG  1ST  RAT  ION 

of  titles  under  the  stat.  26  &  86  Vict. 

c.  63,  par.  1507—1613 
of  titles  nnder  the  Wat.  88  &  39  Vict. 

c.  87,  par.  1514 


EEQISTRATION  {MMimtedj. 

of  jndgments,  statutes,  recogniiances, 

decrees,  rules,  orders.  Crown  deWi. 

lites  pendeutes,  life  annnilie^  ind 

rentcharges.    1149.    1160,    1189- 

1223,  1351 
of  removed  judgmeDta,  etc,  ISIO 
of  orders  of  the  Coort  of  Bankiiipl«T 

1211 
of  appointment  of  aaaignees  in  tank- 

mptcy.  158fi 
object  of  the  Register  Ads,  2403 
U  not  notice,  1097.  1217,  2410 
in  Yorkshire  and  Hiddksex.  1211- 

1217,  2464 
in  the  Bedford  Level,  247U 
of  bills  of  tale,  2471—2487 
of  wills.  2759,  and  page  12>T 


BELBA8B, 

defined,  1976 

different  kinds  of  releases  in  dnd  at 
common  law,  1978 
by  way  of  mittei  Testate,  191 
by  way  of  mitter  le  droit,  1980 
by  way  at  extiogDisbment,  IWl 
by  way  of  enlargement,  196! 
statntory,  2104— G 
in  Uw,  1992, 1993 
to  a  tenant  by  sofleraace,  691 
to  one  of  two  or  more  joint  tenuta, 

1981 
to  a   person    having   an  estate  I7 
statute  merchant,  statute  naplc,  v 
elegit,  1986 
to  a  leasee,  1982—2002 
to  an  underleaaee.  1984,  1986 
to  an  assignee  of  a  leasee,  1964 
to  a  tenant  at  will,  1986 
to  or  by  a  person  entitled  to  an  ints- 


to  one  of  several  co-debton  or  joiiit 

coveoantora,  1995 
joint  release  to  thoee  against  vhos 

there  are  several  canaes  of  actio, 

1993 
to  a  disseisor,  3023 
to  a  disseisee,  1988 
to  one  trustee,  1999 

7  of  a  particDiar  es' 


1986—2000 
to  a  mortgagee,  637a 
by  a  widow,  637a 
by  one  obligee  or  plaintiff,  301} 
by  a  hnsband,  3204 
by  a  tenant  in  tail,  SOOI 
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RELEASE  (eonti»iied). 

by  one  joint  tenant  to  another,  616, 

1979 
by  one  coparcener  to  another,  I9T9 
t^  a  conusee<d  a  gtotnte,  2023 
1^  an  beir  cf  a  disseigee,  2023 
of  Tight  of  action  cannot  be  for  a 

time,  1980, 201)2 
of  breach  of  tnut,  19ilU 
eitlnction  of  powetH  by,  9^9 
br  enlargement,  may  be  for  life,  3002 
third  pereon  not  entitled  to  benefit  of, 

2004 
thiDgB  released,  2006—2016 

part  of  land  which  is  subject  to 
a  rentcharge,  2003,  or  jndg- 
ment,  1234 
copyhold.  309,  2716 
covenant  to  do  an  act,  2006 
debti,  l^ades,  and  other  duties, 
2006,  2013,  302T,  2030,  203S, 
3473 
interesee  termini,  2007 
conditions,  2S4, 2008 
tennres,  aeif^norieB,  serviceB,  rente, 
commons,   and   other  profits, 
134,  312,  1981,  20U» 
contingent,  and  other  eiecutory 
interests,  poeBibilities,  and  ex- 
pectancies, 2010,  2421—5 
powers,  2011 
dower,  by  widow,  to  mortgagee, 

&37a 
rights  and   tities   of   entry  and 

action,  2012,  2420—6 
money  owingto  a  wifeor  partner, 

2013 
next  presentation,  2014 
obligation  or  canse  of  action,  201 S 
when  severing  a  joint  tenancy,  621 ,  622 
no  Dses  on  a  release  of  right,  673 
habendum  in  a  release  ol  right,  1779 
coDStnicUon  of  releases  of, 

rent,  as   distinguished    from  a 

grant,  2016 
covenant*,  2017 

Sromises  and  assumpsits,  2017 
ebts  ordaUes,  2019,  2027 
qnarrels,  controvendee,  ordebates, 

2020 
actions,  202) 
suits,  2022 
r^ht,  2023 
title,  2024 
demands,  2026 
claims,  2026.  2026 
the  principal,  2027 
iud^ents,  2027 
general  words  restrained  by  recital, 
19M 


favoured,  2034 

Dpon  condition  or  on  a  tnture  time  or 

event,  2029,  2030 
partial,  2031,  2032 
of  a  debt,  2030,  2033 
relief  against,  2035 
operating   as  a    covenant    to  stand 

seised,  2524 

BELIEF,  290 

BBMAl>fDEKB      AND      QUASI      RE. 
HAINUERti, 
Ux  sense  of  the  term  lemaioder,  833 
properly  so  called,  833 
remainder  not  limited  after  a  fee,  8S1 
freehold  after  a  term,  835. 636 
cross  lemundera,  837,  638 
qnaBi  remainders  in  personal  property, 
839 
caimot  be  limited  as  a  legal  in- 
terest by  deed,  840 
limitation  over  of  consumable  articles, 

841 
vested,  B42 
contingent,  842 

four  kinds  of,  S13— 6 
instances  wbeie  limitations  to  the 
heirs  or  bein  [^  the  body  do  not 
create,  849 
time  for  vesting  of,  850 
support  of,  861,868a 
destmctioD  1^,  862— 4a 
staCa.  7  Jc  g  Vict,  c  76,  and  6 
&  9   Vict.  c.   lOK,   as  to   re- 
mainders, 834 
Btftt.  40  1:  41  Vict.  c.  33,  as  to 
remainders,  858a 
aft^r  an  estate  tail,  847 
usual  limitation  to  trusteeat^  prcaerve, 

a  limitation  construed  as  a  remainder 
rather  than  as  an  execntor;  limita- 
tion not  by  way  of  remainder,  879 
reversion  will  pass  by  the  term,  1769 
creation  or  transfer  of,  or  of  any  estate 

out  of  them,  1873 
remaindets  conveyed  bj  lease  and  re- 
lease, 2101 :  not  by  feofl!ment,  1863 
remainders  an  incorporeal  heredita- 
ment, 12 
remainders  lie  in  grant,  U 
curtesy  or  dower  of,  467,  483 
where  barred  by  a  fine  or  not,  2S0G — 


iDi.  Google 


EBMAINDEBMEK, 

bargaiDB  vrith,  2343—7 
when  Temaindennen  will  noth&Te  the 
benefit  of  coreiuiita,  1823 

BBMOTBNE88.    Se»  PKKMTniTT. 

KONBWAL 

of  cupjhalds,  SOS 

charges  of,  666 

of  lease  by  a  mortgagee  or  pcTBoa  h&T- 

JDg  a  limited  interest,  727 
underleaBES  need  not  be  snirendend 

before,  1939 
where  peraons  are  ont  of  jniisdiction, 

19*0 
fund  for  renewal,  1941,  I9M 
discretion  ai  to,  ItMl 
forfeited,  1943 
coTSDant  fOT,  1945 

RENTS.    See  Rbntohabob— Kebbbta- 

TION. 
defined,  41 
rent-Beirice,  42 
Tentcharge,  43 
Teut-seck,  44 

remedy  by  diatt««  for,  46 
rents  of  aasize,  46 
chief  rents,  46 
quit  rents,  46 
rack  rent,  48 
fee  farm  rent,  46 
to  whom  reserred,  48 
oat  of  what  reserved,  G3 
eeUia  of.  63 
disseisin  of.  1462 
when  real  and  when  personal  property, 

64 
when  rentwUl  go  to  the  heir,  and 

wlien  to  the  eieontor,  and  when  to 

neither,  1794 
estates  in,  66,  66 
duration  of  renWharge,  67 
to  commence  in  tntnro,  68 
rent  passes  with  reveraioD,  69 
ceeser  of,  tor  a  time,  SO 
cesser  of  rent-service,  84 
apportionment  of,  64 — $1 
arrears  of,  83 
redemption  of,  86b 
.  grant  of,  by  tenants  in  common  or 

persoDS  seised  in  seTeialty,  81 
when  liable  to  duty  or  tai,  68 
when  necessary  on  a  lease,  1917 
obligation  to  pay  rent,  notwithstand- 
ing fire,  1833 
Kleasc  of,  2009 
release  of  rent,  at  distingnisfaed  from  a 

grant,  2016 


BENTS  (cMtinued). 
defeasance  of,  2079 
may  l>e  created  by  a 
seised,  2094 


2168—2170 
how  reserred,  1792—4 
a  service  incident  to  fieeltold  taste, 

290 
duration  of  an   interest  tat  ninng 

arrears  <d,  694 
devise  of,  2949 
trust  to  pay  rents  to  a  pmm  until 

another  comes  of  age,  663 

EENTOHABGE, 
defined,  41, 43 
how  seciucd,  43 
against  comtnoD  right,  49 
bow  created,  50,  61 
doration  of,  67 
granted  by  tenant  for  life  (v  jem, 

1613 
may  be  conveyed  to  nKs,  60 
for  jointure,  606 
apportionment  of,  64 — 81 
cesser  of,  86,  82,  1613 
priority  of,  86 

remedies  for  recoveij  of,  86t 
release,  66, 2016 
uBuriotu  purchase  of,  2440 
regiAration  of,  39,  40 


neglect  to  lep^r,  not  "anactdonetr 

caused  to  be  done,"  233 
n^lect  to  repair  b;  deceased  derUn 

for  life,  makes  Ms  ciecator  liable 

to  action,  283a 
DotwiUistanding  accident,  1SS3 
obligation  of  devisee  and  execnlon  id 

assignee  to  do,  19SS 


in  a  will,  2812 
BEBEKVATIOK.    See  Bekt. 

defined, 1788 

to  a  stranger,  1789 

Bobject  of,  1790 

what  arc  eiccpiiona,  aod  what  « 
reservations,  1791 

modes  of  reserving,  1792--4 
BBSIONATIOK  OF  BENEFICS, 
to,  2437 


BBVEBSION, 
defined,  859 
vested,  861 
an  iocorpoieal  hereditament,  12.  l^ 
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EBTBBSION  (eontUited). 

oo  reTeraon  on  a  qoalified  lee,  S62 
formiiig  part  of  a  p«rticnlar  estate, 

863 
on  AD  estate  for  fears,  8M 
leot  incident  to,  B6G 
when  lying  in  livery,  1* 

curtesy  or  dowerof,  *67,  483 

nrersiou  clanee,  1753 

ft  remainder  will  pass  by  the  tenn, 

1769 
passes  by  the  grant  of  Uie  land,  1769 
conveyed  l^  grant,  1873 
conveyed  by  lease  and  release,  2101 
ptUBing  by  general  woTda,  2969 
vriU  not  merae,  1990 
where  barred  by  a  fine  or  not,  300B— 

8,  26IG  e<  teg. 
where  barred    by    recovery  or    not, 

2681  et  teq. 

'  in  duty  on  sale  of,  S60a 


BEVBBSIONABY      PBOPBRXy.       See 
Bevbbbion, 
of  married  women,  S19G— 8204a 
necessity  for  conversion  of,  3121 


BKVOCATION 

of  aathority  to  sell  or  purchase,  1687 
of  convcyancea  ia  trust  for  doditors, 

2314 
power  of  revocation  vitiatiiig  a  deed, 

2401—3 
want  of  power  of  vitiating  a  deed, 

2340 
of  devJeeg  and  bequests,  2894 

under  the  old  law,  2896—2919 

1.  Express,  2897 

■  equent  will,  2897 


by  a  snbeequei 

1^  a  codicil.  2: 


.J  _  .-Titing,  2898 
by  burning,  canoelliog,  tearii^, 
or  obliteratiDg,  2900 
2.  IniJied,  2901 

by  marriage  and  birth  of  a 

chUd,2S02 
by  alienation  or  disposition  of 
the  estate,  2691,  2G7G,  2908 
—2917,  2976 
by  bankruptcy,  2918 
by  republication  of  a  fonner 
will,  2919 
of  devises  wd  bequests  under  the 
Stat.  1  Vict.  c.  36,  par.  2930—6 


BIOHT, 

"put  to  a  right,"  U« 
releMe  of,  2033 

convejancB  by  lease  and  release  used 

by  persons  having  only  a,  2101^ 

of  action  not  released  tor  a  tune,  200! 

BOMAN  CATHOLICS, 

bequest  for  Roman  CalhoUo  eohooU, 
732 

disabilities  of,  3364,  3366 
BOTAL  QBANT8,  2662,  266S 
BULE8  OF  CODBT 

to  have  effect  of  judgments,  llSt^-S 

registraUon  of,  1189  et  leq. 

8AIL0BS, 

baigains  with,  2360 
BAINT  QEOBOB'8  HOSPITAL, 

gifts  to,  782 
SALE.   See  Powkbs— VsSDOR  and  Pub- 

OHASEB. 

mortgage  by  way  of  trust  for,  998, 

1086 
of  mortgaged  estete,  996a,  1031—8 
under  decree  for  payment  of  debts. 


SATISFACTION, 
deSned,  3t69 

distinguished  from  performauce,  3460 
where  it  arises, 

portions  secured  by  settwment, 
S464,  3464a,  3466 

Krtions  left  by  vrill,  3466— 34T1 
[acies  to  creditors,  3472 
legacies  to  debtors,  3473 
annuities,  3474 
covenant  to  settle  lands,  B476 
covenant  that  a  wife  or  relative 
shaU  receive  a  gross  earn  on 
death  of  covenantor,  1837 
may  be  rebutted,  8463 
SCINTILLA  JUEIS,  671 

8EALINQ 

a  deed,  2463—6 

BBALS, 

destroying,  35B1 
BBCDBITIES 

in  another's  name,  Til 
SEDUCTION, 

bond  given  by  a  seducer,  2362 

BBISIN.    See  Litbbt. 
meaning  of,  367 
constructive  or  in  law,  367,  4fi< 
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raiBIN  ^emiti»tied). 

leqnired  to  give  a  title  to  ui  estate 

6y  carUtj,  *62,  464—460 
leasee  for  yean  hag  no,  662 
how  joint  tenuiU  are  seised,  609 
how  teoBDts  by  entireties  are  seised, 

827— 631a 
how  ten»Qts  in  common  arc  seised, 

Mfl 
how  coparceners  are  seised,  632 — I 
where  necessary  to  cooBtitote  a  root 

whence  a  descent  jg  to  he  traced, 

1267—1270,  1290,  1305 
actual  seisin,  how  acqnired,  1269 
-'  a  remainder,  1270,  1271 


olan 


t,  B3 


necessary  under  the  old  law  of  devise, 

2784 
not  necessary  under  the   new   Uw 

279C^-4 

heir  not  seised  of  the  part  agsigned  to 
the  widow  for  dower,  1278 


8BPABATI0N, 

conditions  as  to,  230~2S3 
deeds  of,  3275— 32S6a 

BBRJEANTT, 

grand,  2N7,  2S8 
petit,  2H7,  288 

8KBV4NT8, 

gifts  to,  2892 

SERVICES,  2739 

incident  to  freehold  tenore,  288,  290 
incident  to  copyhold  tcnnre,  2739 
release  of,  2009 

SETTLED  ESTATES, 

sale  and  alienation  of,  I61fi 
leasM  of,  1906—8 

SETTLED  LAND, 
definition  of,  44Sb 

land  settled,  or  devised  in  trost,  to  be 
deemed,  709a 

SETTLEMENT.  &*  Mabkiaoe  Settlb- 

definition  of  under  Settled  Land  Act, 

1882,  par.  448b 
wife's  equity  to  a,  3254—3278 
Toluntarj,  2334—2340,  2376—2400 


SHELLEY'S  CASE,  RULE  DJ,  KM 
how  inheritance  is  executed  in  tht 

ancestor,  406 
reasons  of,  407 
in  Itgal  estates  and  trruta  execnted. 

108 
in  trusts  eiocotory,  409 

smp, 

mortgage  of  a,  11.16—1144 

tran^r  of  a,  2068 
SIGNING 

deeds,  2462 

wills,  2760—3,  2764—7 
SIMONY,  2434—6 
SOCAQE 

tenure,  287—290 

SOLICITOE, 

lien  of,  978 

conce^ment  of  deeds,  etc,,  or  buy- 
ing pedigree,  page  689,  n.  (») 

duty  of,  as  to  unusuU  coTenanU  l<a 
title,  2274 

transactions   between   solicitor  and 
client,  2368— 2360b,  2889 

unable  to  pnrcbase  when  tl^ir  clMiito 
are,  2366 

charges  by,  when  truntee,  3108 
for  costs,  1085 


where  a  word  of  limitation,  399 


STAMPS,  2149,  2160 


STATUTES,  LIST  OF  («)  :— 
20  Hen,  3,  c.  2  (emblements),  190 

—     c,  1,  Stat  of  HertoB  (iDctoeoiel, 

131 
6  Edw,  1,  c.  7  (alienation  by  tenant  in 

dower),  1636 
11  Edw.  I  (recovei7  of  debts),  1116,  n.  (a) 
13  Edw.  1,  c  I,  St&t.  of  Westminster  b^ 

(De     donie      conditionalib«s, 

Entails),  393 

(«)  Hon  o 
to  [he  laisT 
which  the  ei 
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STATDTES,  LIST  OF  ^Bimti»tied-). 

13  Kdw,  1,  c.  1 8,  Stat,  of  Weatmimter  2nd 

(elegit),  lies 
—     e.  34,  Stat.  o(  WeetmliiHler  and 

(loea  of  dower  by  adnlterr), 

G19 

—  Slat.  3,  De  Hercators  (recovery 

of  debts),  IHS,  n.  (a) 
36  Edw.  1  (waste  in  churchyard),  3401 

81  Edw.  3,  c.  n  (adminiBttatore),  3tH7 
1  Hea.  +,  a  6  (rojal  grantK),  2B63 

G  Hen.  1,  c.  14  (iarolment  of  proceedings, 

on  Sues),  2665,  2E66 
8  Hen.  6  (alien  women),  H368 

I  Rich.  3,  c.  7  (proclamaUon  of  fines),  2GM 
8  Hen.  T,  c.  4  (deeds  of  gift  of  goods,  in 

trost  fot  the  nse  of  the  donor), 
2374 
4  Ben.  7,  c.  24  (proclamation  of  fines), 
2S66,  2694 

II  Hen.  7,  c.  20  (alienation  of  lands  of 

deceased  hosbond),  1G86 
31  Hen.  8,  c.  4  (power  of  gate  by  eie- 
cntors),  3078 

—  c.  6  {adminigtratois),  3047 
23  Hen.  8,  c.  6  (recognisances),  1147 

26  Hen.  8,  c.  13  (foifeitare),  Ifil8 

27  Hen.  8,  c.  10  (nses),  604 

s.  6  ( jointure  in  bar  of  dower),  499 
8.  7  (eviction  of  jointress),  G09 

—  c.  16  (Stat  of  Inrolmeot),  18B4, 

1892 

82  Hen.  8,  c.  9  (pretended  Utiee),  2421 

—  c.  16,  s.  23  (leases  to  aliens), 

33GO 

—  c.  28  (leasee  by  husband  and  wile 

and  tenant  in  tail),  1900 
B.  6  (power  of  husband  over  wife's 
land),  319B 

—  c.  84  (Iveach  of  conditions  and 

covenants),  189,  2171, 2172 

—  c  37  (ajrears  of  rent  dne  to  wife 

before  coverture),  3198 
S8  Hen.  8,  c.  20  (forfeiture),  1618 

—  c  89  (Crown  debU),  1349,  13B1, 

1373,  2241 
84  Hen.  S,  c.  22  (cnetomary  conveyances), 

618 

Aft  6  Edw.  6,  c.  11  (loss  of  dower  b;  trea- 
son or  felony),  519 

6  EIIe.  c  26  (inrolmeat  in  Lancaster, 
Chester,  and  Durham),  1890 

13  Elii.  c.  4  (Crown  debts),  1349—1361 

—  c  6,  Bs.  1 ,  G  (voluntary  deeds  void 

as   against  creditors),  2376— 
2390 
_     c.  20(ch&Tgee  on  benefices),  1238, 


STATDTB8,  LIST  OF  (eontinutd^. 
27Btis.c.4,ss.  1,4  (voluntary  deeds  void 
as  against  purcbaaers),  2391 
i.  6,  6  (deeds  void  as  subject  to 
a  power  of  revocation),  2401, 
2402 
8S.    7,  8    (registration  of  statutes 
and  recognisnnces),  1149 

29  Elii.  c.  5  (voluntaiT  deeds  void  as 

against  creditors),  2376 

30  Etix.  c.  18  (voluntary  deeds  void  M 

against  purchaHcra),  2391 

B.  3  (deeds  void  as  subject  to   a 

power  of  revocation),  2401 

31  Eliz.  c.  2  (prDclaniBtinn  of  fines),  2666, 

2K0« 
—       c.  K,  B.  6  (simony],  2434 
43  Elis.  c  4  (charitable  uses),  732 

21  Jac.-1,  c.  16  (Statute  of  LimitaHona), 

1338,  2629 

3  Car.  1,  c.  4,  s.  2  (charges  on  benefices), 

1238,  1239 

12  Car.  2,  c.  24,  as.  H,  9  (appointment  of 

giiardiiui),  3292 

13  &  14  Car.  2.  c.  4  (cbargeson  benefices), 

1237 
16  Car.  2,  c.  17,  s.  8  (registration  of  deeds 
in  the  Bedford  Level),  2470 

22  k  23  Car.  2,  c.  10  (distribationof  intes- 

tal«B'  eSectK),  1409 
29  Car.  2,  c  3  (8tatnt«  of  Frauds),  641, 

653 
s.  1  (a  writing  necessary  in  the  crea- 

tioD  of  interests  de  novo),  I69B 
s.  2  (exceptions),  1696 
B.  3  (a  writing  necessary   to  the 

transfer  of  an  interest),  1696 
B.  4  (ajn«ementa  to  be  in  writing), 

1696 
s.  6  (devises).  2748 
B.  6  (revocation  of  wills),  2896 
SB.  7,  8  (declaration  or  creation  of 

tmst),  2263 
8.  9  (grants  and  assignments  ol 

trusts),  2068 
B.  10  (jnlgmenta),  1174 
s.  12  (estates  pour  autre  vie),  1438 
a.  18  (recoguiaances),  1160 
s.  22  (revocation),  2896 

—  c.  31.  s.  25  (distribution  of  iutes- 

tates'  efEecta),  1409 

1  Jac.  2,  c.  17  (distribution  of  intestates' 

effects),  1417,  1422 

4  &  6  WUl.  &  M.  c.  16  (concealment  of 

incombrances),  1066 

—  c.  20,  s.  3  (registration  of  jndg- 

menta),  1189 
6  ft  7  Will.  3,  c.  14  (legistration),  1189 
7&e  WiU.3,c36(saine).  1189 

—  c  37  (mortmain),  1638 


iDi.  Google 


1610  INI 

STATOTBS,  LIST  OF  letHitUued). 

10  &  II  WiU.  8,  c.  t<i  (poethanom  chil- 

dten;,  660 

11  Jt  12  Will.  3,  c  4  (Boman  CathoUcs), 

33fi4 

—  c  6  (deacent  tliroi^b  an  alien), 

3361 
2  &3  Anne  c.  4  (r^stration  of  deeds  and 
wilk  in  Yorkshire),  2464,  3769 

4  Anne  c.  16,  b,  12  (payment  of  principal, 

interest,  and  coaU),  2262 
a.  16  (deeds  to  declare  oseB),  2109 

I  &  6  Anne  c.  16,  m.  9,  10  (attornment), 

1612 
B.  19  (limitations),  133S 
6  Anne  c.  18  (registration  in  Yorkshira), 
1212,  1890,  2464 

6  Anne  c.  IS  (protection  of  cestnisqae  vie), 

447 

—  c  31,  e.  7  (accidental  fire),  3391 

—  c.  SB  {tegistiation  in  Yoikshire), 

1212,  1690,  2464,2769 
BS.  30,  34  (words  "  grant,  bargain, 
and  sell'),  1B04 

7  Anne  c  18,  s.  2  (presentation  b;  joint 

lenaats,  etc.),  104 

—  c.  20  (registration  in  Middleaei), 

1212,  2464,  2769 

—  c.  21,  B.  10  (ooTTUption  of  blood), 

1263 

12  Anne  it.  2,  c.  12,  h.  2  (simony),  2434 

—  St.  2,  c.  14,  B.  1  (Roman  CathoUcB), 

3366 

—  c  16  (DBtirT),  2439 

5  Geo.  1,  c.  IS  (Roman  CathoUca),  3S64 

4  Geo.  2,  c.  28,  B.  1  (bolding  over  after 
receiving  notice  to  qnit),  664 
8,  6  (disttcBs),  45,  61 
B.  6  (ronewal  at  leases),  1939 

8  Geo.  2,  c.  6  (regiEtration  in  TorkBhire), 

1213,  1890,  2464,  2769 

B.  36  (words  "  grant,  baig^n,  and 

aeU  "),  1804 
!,  c.  36  (title  . 

Mortmain  Act),  739 
as.  1—3  (mortmain),  740-4,74S,  749 
as.  4,  6  (exemptions),  766«,763,76i 

II  Oeo.  2,  c.  17,  s.  S  (Boman  CathoUcx), 

106,  3364 

—  c.  19,  B.  IB  (apportionment),  67 
s.  18  (boldingover  after  giving  no- 
tice to  qnit),  B64 

H  Geo.  2,  c.  20.  a.  6  (recovery),  2707 

B.  9  (estates  poor  antre  vie),  148S 
26  Oeo.  2,  c.  6,  M.  1, 2  (witoesseB  to  a  wiU), 
2764 

—  c.  39  (descent  tbrongh  an  alien), 


STATUTES,  LIST  OF  (continmed). 

31  Geo.  2,  c.  41  (ioclotnre  for  plantiDg), 

132,  n.  (O 
6  Geo.  3,  e.  17  (rent  out  of  incc^poteal  he- 

reditamenta),  52 

17  Ooo.  3,  c  26,  8.  6  (conbacta  for  annd- 

tiea),  3298 

18  Geo.  3,  c  60  (Roman  Catholics),  S364 
26  Geo.  3,  c.  36  (Crown  debtors),  1B83 
SI  Oeo.  3,  c  32  {Roman  CatholicB).  3SM 
83  Geo.  3,  c.  IS  (commenceniait  d  tfae 

operation  o(  Btatatea),  2559 
36  Oeo.  3,  c.  62,  B.  31  (payment  of  le^cy 

to  an  in&nt),  33S3 
33  Geo.  S,  c.  87,  s.  6  (age  of  aentiv), 

3043 
39  Gea  3,  c.  93  (eomiption  of  blood),  13GS 
39  &  40  Oeo.  3,  c.  88,  s.  12  (endkeatX  14H 


c9S,  s 


'■('■) 


1,  2  (accomalatiaD),  TUB, 


41  0«o.  3,  C  109  (Inolcanre  Conioliditioa 

Act),  132,  n.  (f) 

42  G«o.  3,  c  116,  SB.  62, 164  (Iaad-tai),lT, 

427 

43  Oeo.  3,  c  SO  (Roman  CathoUca),  SM4 

—  c.  S4,  B.  10  (charges  on  benefim), 

1239 

—  o.  108  (eiemptioDB  bom  Hortnain 

Act),  782 
47000.3,8688.2,0.34  (eBchBat).14S4,n.(<-) 

63  Oeo.  3,  c.  141,  sa.  2,  8,  10  (auunlics), 

89,8298 

64  Geo.  8|  c,  146  (cormption  of  blood), 

1263 

(torfeitore),  1S23 
—    c.   168  (atte«t*tioa  of  tq^xint- 

menta).  2126 
eSGeo.3,  c.l92(aiijTendertothEiuedi 

will),  2968—3973 
67  Oeo.  3,  c.  99,  s.  1  (charges  on  benefices), 

1239 
69  Oeo.  S,  c.  »4  (cMbeat),  14S4,  n.  («) 
3  Geo.  4,  c.  92  (intolmmt  of  annnties). 

39 
6  Oeo.  4,  c.  84,  B.  26  (pnmitj  at  Mom), 

1626 

6  Oeo.  4,  c  17  (eecbeat),  1434,  n.  (r) 

7  Oeo.  4,  &  76  (inrolment  of  annnitieB),  SI 
9  Oeo.  4,  c.  81,  s.  3  (petit  traaon),  SI* 

—  c  83,  s.  24  (l!Tew  Sontli  Wak*X 

766 

—  c.  86  (Hottnuuo),  746, 746,  7M 


ficCB},  2437 

10  Geo.  4,  c.  7,  B.  23  (Boman  Catbolki), 

3364 
—        c  26, 8. 37  (Greenwich  Homilal), 
TS3 

11  Oeo.  4  &  1  WiU.  t,  c.  47  (debta),  IMS 
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BTATtJTBS,  LIST  OF  («Bi«fWirf). 

11  Geo.  4  4  1  Will.  4,  c.  47,  KB.  1—6,  8 

(derises  made  Toid  ss  BgainBt 

covenantees  or  obligecfl,  etc.,  ol 

the  devisor),  1366 
■.II  (coDT^ance  br  inlaut  under 

decree  for  nle  tor  psTinent  of 

debto),  1870 
8. 12  (conveyance!^ persons  having 

a  limited  interest,  etc.,  under  a 

decree  (or  sale  for  pajment  of 

debts),  1S70 

—  c  6S,  Si.  8—6,  8,  9  (admittance 

of  persons  under  disability), 
2723 
s.  II  (common  recovery  ot  copy- 
holds ot  married  women), 
3181 
1  WiU.  4,  c.  40,  «8.  1, 2  (right  ot  execnton 
to  nndispoBed-of  residue),  3079, 
3080 

—  c.  46,  ss.  1 — 3  (illnsorj  appoint- 

menu),  2139 

—  c.  G6,ss.3— S(admittancetocop7- 

holda),  3303 
ss.  12, 14— 16, 20  (leases  to  married 
iromen),  3166, 3167 

—  c.  6B,  ss.  12, 16  (inbuatseiinender- 

ing  leases  and  taking  new  ones), 

3301 
s.  17  (graDtisg  leases  of  estates  ol 

infanU),  3306 
s.  18  (renewal  of  leases),  1940 
M.  16, 20neasesbrmarned  women), 

3167 


mgm 


eH),a 


g.  26  (agreements  on  behaU  of  in- 
fants), 3309 
2  ft  3  Will.  4,  c.  71  (shortening  time  for 
prescription),  1461 — 1468 

n.  1,  4  (rights  of  common  and  other 
proSts  k  prendre),  1451,  1464 

ss.  2, 4  (rights  of  way  and  other  ease- 
ments), 1462,  1454 

•s.  3,  4  (hght),  1463,1464 
—      o.  116  (Roman  Catholic  eharitiea), 
732 
S  ft  4  Will.  4,  c.  27  (Btatnte  <4  Limita- 
tions), 14T&-~1504 

s.  1  (interpretation  clause),  147S, 
n.(a) 

■.  2  (repealed),  147E 

s.  3  (when  right  shall  be  deemed  to 
have  accraed),  1478 

s.  4  (when  a  remainderman  or 
reveraianer  shall  have  a  new 
right),  1481 

I.  6  (repealed),  1476, 1481 


STATUTES,  LIST  OF  (contlnwO). 
3  «:  4  Will,  4,  c.  27,  s.  6  (accmer  of  right 
to  an  administrator},  1 482 

8.  7  (accruer  of  right  in  case  of  a 
tenancy  at  will),  1483 

a.  8  (accraer  of  right  in  case  of  a 
tenancy  from  year  to  year,  or 
tor  some  other  period  without 
a  lease),  148S 

s.  9  (accraer  ot  right  in  case  of 
rent  wrouefuUy  received), 
1484 

s.  10  (mere  cutty  not  to  be  deemed 
possession),  1486 

B.  11  (continual  claim), 1486 

8.  12  (possession  of  one  coparcener, 
joint  tenant,  or  tenant  in  com- 
mon), 1486 

B.  13  (poBBcssion  of  a  younger 
brother  or  other  relative), 
I486 

s.  11  (acknowledgment  in  writing 
to  the  person  entitled  or  hie 
agent),  1487 

s.  15  (case  of  possession  not  being 
adverse  at  the  time  of  the  Act), 
1488 

ss.  16,  17  (repealed),  1175,  1489 

ss.  IS,  19  (disabilities),  1489 

B.  20  (when  the  right  to  an  estate 
in  possession  is  barred,  the 
other  rights  of  the  same  person 
shall  be  baned),  1190 

s.  21  (bar  to  a  tenant  ill  taU,  a  bar 
to  those  whom  be  might  have 
barred),  1491 

s.  22  (possession  adverse  to  tenant 
in  tail,  adverse  to  persons  he 
might  have  barred),  1491 

s.  23>  (repealed),  1475, 1492 

s.  21  (suits  in  equity),  1493 

s,  26  (accruer  of  right  in  cases  of 
express  trust),  1494 

B.  26  (accmer  of  right  in  cases  of 
fraud),  I486 

8. 27  (jurisdiction  of  equity  ta 
refuse  relief),  1496 

s.  28  (repealed),  1476, 1497 

s,  29  (bar  to  ecclesiastical  or  elee- 
mosynary corporation  sole  in 
regard  to  land  or  lent),  1498 

SB.  SO,  31, 33  (bar  to  right  of  presen- 
tation or  advowson),  1499, 
1618a 

s.  81  (extinction  of  the  right,  as 
well  as  the  remedy),  1600 

s.  36  (receipt  of  rent  to  be  deemed 
a  receipt  of  profits),  1500b 

a.  36  (abolition  ot  real  and  mixed 
actions),  1601 
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1613  IH 

BTAT0TES,  LIST  OP  Oxntknied). 
3  « 1  WiU.  4,  c.  27, 8.  39  (do  descent  cut, 
ducontiniuiice,  or  warranty,  to 
defeat  a  right  of  entry  or  ac- 
tion), 1602 
a.  40  frepealed),  1475,  1603, 1506 
s.  41  faireara  of  dowei),  491 
B.  42  (arrears  of  rent  and  interest), 
83,  1006 

—  c.  42,  s.  2  (liftbilitj  aa  to  repairs), 

283a 
■.  3  (time  for  bringing  action  oi 
mit),  100«,  lOOT,  1339. 

—  c.  74  (Finesand  Recoveries  Act). 
8.  2  (abglition   ol   lines  and  kco- 

veries),  2668,  2660 

s.  3  (awarancea  bj  persons  liaUe 
after  the  3lat  Dec.,  1883,  to 
levy  a  flne  or  suffer  a  recoTeij), 
2184 

as.  4 — 6  (fine  or  recovery  of  landa 
in  ancient  demesne),  2717 — 
2719 

)!.  6  (tine  or  recoveries  in  anantbo- 
riied  coart),  2669,  2661 

s.  7  (errors  in  fines  rectified),  2670 

a.  8  (misnomer,  misdescription,  or 
omission  in  recoveries),  2662 

B.  10  (non-enrulment  of  the  deed 
makiog  the  tenant  to  the  writ 
tor  suffering  a  recovery),  2662 

g.  11  (omission  to  make  the  tenant 
to  the  writ),  2662 

fl.  H  (warranty),  426 

e.  16  (power  of  disposition  of  en- 
tailed land),  2186 

B.  16  (exception  in  the  case  of  « 
tenant  in  tail  ex  proviaione 
viri),2186 

s.  1 8  (exception  in  the  case  of  te- 
nants in  tail  restrained  from 
barring  their  estates  tail,  and 
tenants  in  tail  after  posaibility 
of  iasue  extinct),  2186 

B.  19  (power  to  enlarge  l»se  fees), 
2187 

s.  20  (eipedanciea  of  isaae  in  tail), 
2186 

s.  21  (dispwition  by  a  tenant  in  tail 
for  a  limited  pnrpose),  2188 

s.  22  (protector  where  none  ftp- 
pointed),  2189 

B.  23  (pratector  in  caae  of  part- 
owners),  2190 

B.  24  (protector  in  the  case  of  a 
married  woman),  2191 

as.  26,  27,  28,  31  (pei^ona  who  are 
not  to  be  protectors),  2192 

BE.  29,  30  (protector  in  the  case  of 
an  eat&te  disposed  of,  orcreftted 


BTATDTE3,  LIOT  OF  leimtiiued). 

out  of  a  remftiuder  or  a  tem- 

don    before    Dec   31,   1833), 

3193 
Ski  WiU.  4,c.  74,  a.  33  (power  toappoint 

protector),  2194 
s.  33  (where  the   Loid  ChancHlor 

or  the  Court  ia  to  be  the  pm- 

tector),  2196 
88. 34, 36  (how  t»T  pTOtector'a  cen- 

sent  is  required),  2196 
8. 36  (protector   to   have   ahndntc 

discretion),  2197 
a.  38  (c«ufinnstioii  <3f   a   voidalrie 

estate  by  aaubeeqoent  diapes- 

tion),  2198 
a.  39  (enlargement  of  a  base  tM  bj 

anion  with  the  remainder  or 

reversion),  2199 
a,  40  (mode  of  assurance  by  a  te- 
nant in  tail),  2200 
B.  41  (enrolment  tbereif),  2202 
8.  42  (ptDteclor's      consent,     how 

given),  2204 
a.  43  (consent  by  a  distinct  deed, 

how  constnied),  2204 
SL  44  (consent  not  revocable),  UOS 
8.  46  (consent  of  a  married  wonan 

aa  protector),  2206 
a.  46  (enrolment  of  consent  1:7  a 

di«tjnct  deed),  2204 
a.  47(eicluHioQof  theaJdofaConrt 

of  Equity).  2207 
SB.  48,  49  (consent  of  the  Lord  Chan- 
cellor or  the  Court),  2308 
8. 60(applicationof  preTiouiclame* 

to  copyholds,  with  exceptioQis), 

2209 
a.  61  (protector's  consent  by  deed), 

2210 
8.  62  (protector's  consent  when  not 

by  deed),  2211 
a.  63  (equitable  entatee  tail  in  coj?- 

bolda),  2212 
s.  64  (enrolment,  except  on  ecmt 

rolls,  not  neceamry),  2213 
a.  66  ^power  of   commissiooer  to 

dispose  of  en  tailed  lands),  221G 
8.  67  (power    of   commismaDa  to 

dispose  of  land   wherein  the 

bankrupt  has  a  base  fee).  3216 
s.  68  (protectors  consent),  2317 
8.  69  (enrolment  of  deed  of  dispcai. 

tion  and  consent),  2218 
88.60,61  (enlargement  of  base  tea 

in   the  event  of    there   being 

no  protector),  2219 
8.  62  (confirmation     ot     voidaUe 

estates  by  a  sukoequent  diapo- 

sition),  3320 
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TATUTB8,  UST  OF  C»»(ij.tkt<i). 
A:  4  Wm.  4,  c.  71,  B.  63  (bcU  of  a  bank- 
]pt  in  regard  to  his  estate  tail 
— I  — : — .  -  disposition  by 
iDe  comniwioner),  3221 
■•  64  (power  reserved  to  the  bank- 
nmt  himsell  by  the  statute), 

a.  is  (dispositioii  after  the  bank- 
rupt's decease),  2223 

■.  66  (disposition  of  cop/hold*  to 
operate  as  a  smrender),  2224 

a.  67  (rents,  coTenants,  and  condi- 
tions), 2226 

■-  71  (dispodtion  in  tbe  case  of 
money  subject  to  be  iuTested 
in  landwhichia  tobeentuled), 
2226 

•.  71  (commencement  of  operation 
of  an  enrolled  deed),  220S 

B,  77  (powerotdis  position  conferred 
on  married  women  by  the 
Act),  2227 

B.  79  (acliBOwledgment  of  disposi- 
tion), 2228 

N.  80—85,  87—89  (forms  to  be  ob- 
served  on  acknowledgments), 

0.86  (relation  of  deed),  2230 
e.  90  (equitable  interests  in  copy- 
holds), 2231 
a.  91  (dispensation  with  the  hns- 
Iraad's  concnncnce  in  certain 
cases),  2232,  2232a 
c.  87  (defects  in  awards),  133,  n. 

c.  104  (real  estate  to  be  assets  for 
payment  of  debts),  1122, 1366, 
1400 

c.  lOe  (Dower  Act),  628  et  itq. 
s.  1  (interpretation  cUnae),  529,  n. 


(a) 


r  of  equitable  estates). 


B.  6  (dower  affected  by  charges, 
etc.),  B32,  633 

ss.  6,  7  (dower  barred  1^  declara- 
tion), 630,  636 

s.  8  (dower  subject  to  conditiona, 
etc.),  682 

SB.  9,  10  (testamentary  disposition 
in  bar  of  dower),  531 

B.  11  (agreementnot  to  bar  dower), 
634 

B.  13Cdower  ad  ostium  eccleainand 
ex  Bueusa  patru),  473 

•.  14  (nving  cUnae),  ^ 


8TATUTBS,  LIST  OF  (eontteitAO. 
3  ft  4  WUl.  4,  c.  106  (Inheritance  Act), 

8,  I  (interpretation  clause),  page 
641,  n.  (*) 

B.  2  (from  whom  descent  la  to  be 
traced),  1290 

s.  3  (derise  to  heir  of  testator. 
Limitation  to  tbe  grantor  or 
his  heirs),  1271,  n.  (»),  12>1 

s.  4  (l™<t'>tion  to  the  heirtor  hein 
of  the  body  of  a  person'!  an- 
cestor), 1291 

B.  7  (what  line  is  to  be  preferred), 
1302 

s.  8  (preference  of  mother  of  more 
remote  male  ancestor  and  her 
descendants),  1303 

s.  9  (half  blood),  1304 


4  it  6  WiU.  -I 


mt),  6 


—  c.  28,  s.  2  (exemption  from  es- 

cheat), 1433 

—  c.  29,es.  1,2,  6, 6  (power  to  lend 

money  on  real  securities  in  Ite- 
Und),  3103 

6  li  7  WiU.  4.  c.  7  [  (commutation  of  tithes), 

72,  110,  111,  116 

s.  71  (mei^fer  of  tithes  or  tithe  rent- 
charges),  110,  m 

s.  86  (apportionment  of  rentchargcs 
tmder  Tithe  Act),  72 

—  c  116  (inclosnre)  132,  n.  (e) 

7  WiU.  4  k  1  Vict.  c.  28  (recovery  of  land 

mortgaged),  1480 

—  c.  69  (commutation  of  tithes), 

pa^  47,  n.  (a) 
I  Vict  c.  26  (Wills  Act),  2764,  2766 

s.  1  (iuterpretatioii  clause).  Set  Ad- 
denda, page  UxxT. 

s.  2  (re[>eal  of  certain  Acts),  1438, 
29)i8 

B.  3  ('general  power  of  disposition), 
"H3e,  2727—9,  2790 

8B.4,6(deriseHotcopyboldBandcuB- 
tomary  estates),  2969,  2976 

SB.  8, 6, 34  (estates  pour  autre  vie), 
1438 

s.  7  (age  of  testators),  3292,  3314 

s.  8  (wills  of  married  women),  3172 

8.  9  (signature  and  nitestation  to 
wills),  2128,  2764,  2787 

B.  10  (appoiatmentH),  908, 21 13,2123 

as.  11, 12(BoldieiB' and  sailors' wills), 
2764,  2766 

a.  13  (publication),  2769 

8. 14  (incompetency  of  atteating  wit- 
ness), 2770 

a.  15  (gifts  to  atlestiag  witncaa), 
2771 
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1614  INJ 

STATDTES,  LIST  OF  (omtioMei). 

I  Tict  c.  26,  s.  16  (creditor  attesting  to  be 

BdmitCtd  a  witness),  2TT2 
&  17  (executor  to  be  admitted  a 

witness),  2773 
m.  IS— 20,  23  (revocation  oIwUlO, 

2920—2,  292* 
B.  21  (alteratluna  in  wills),  2TT4 
B.  22  (revival  ot  will).  2939 
*.  24  (at  what  time  a  wUl  Bpealu), 

2H16 
8.  25  (residuary  devise),  294S 
s.  26  (general    derise  to  inclnde 
copyboldsand  IeaseboldB),29E6 
&  27  ^neral  gift  to  include  pro- 
perty subject  to  the  geoeral 

power),  2144 
8.  28  (devise  witboat  words  of  limi- 

tatinu),  67,  383 
s.  29  (want  or  Eailnre  of  ieeoe),  416 
at,  30,  31  (devise  to  trustees  orexe- 

cutors),  363 
as.  32,  33  (lapee),  2g.S3 
•.  34  (cases  lu  which  Act  is  not  to 

extend),  H38.  page  1 102,  n.  (») 

1  ft  2  Tict.  c.  64,  sa.  1—4  (mergei of  tithes), 

III),  111 

—  c.  106  (mortgage  or  benelice), 996 

—  c  no,  s.  11  (citcusian  of  credi- 

tor's reaiedj),  11B5,  1226 
a.  13  (judgment  to  be  ■  charge), 

1160,  1177,  1178, 1367,  1373 
8. 14  (charging  orders),  1179 
a.  17  (interest  uu  judgment  debts), 

1163,  1344,  n.  (a) 
I.  18  (decieea,  etc.,  of  Courts  of 

EnDitj,  et«.,  to  have  effect  of 

JDdgmentc),  1164 
s.   19  (regiat ration  of  jodgments, 

etc.),  119U,  1191 
s.    21    (judgments    of   palatiuBt« 

COQTts),  1209 

s.  22   (removal  of  judgments  into 
superior  courts),  1210 
a  Vict.  c.  11,  88. 1—6  (registration  of  judg- 
ments, etc),  1190,  1193, 1196, 
1202 

■•  7  (registration  of  lia  pendens), 
1206 

«■.  8— 11  ((Trown  debts),  13S1, 1355, 
1366, 1366 

2  &  3  TicL  c  60,  ss.  1, 2  (sale  or  mortgage 

for  payment  of  debt*),  1371 

—  &   62  (commntatioD  of  tithes), 

page  47,  n.  (») 
s.   1   (preservatioa  of  charKSs  on 

IJtlieB  me^),  112 
8i,  2, 4  (apportionment  of  charges  on 

tithes  merged  and  not  moged), 

112a 


1  BTATUTBS,  LIST  OF  (cinrfiiuurf). 

I  2  ft  3  Viet  c  62,  8.  8  (merger  of  lilbea  of 

,  glebe),  113 

I  8. 19  (commutation  of  titJie»X  H'^i 

:   8  fc  4  Vict,  c  16  (commutation  of  tildes). 
page  47,  a.  (a) 

—  c.  31  (inclosure),  132.  n.  (0 

—  c  42, 8.  28  (interest),  1344,  n.  (a) 

—  &  82,  8.  1  (jadgmeut  debton)^ 

1179 
8.  2   (registration    of  judgments. 

etc),  1218 
I         —      c.   113,  BS.   60,  57  (propertj  in 

Ecclesiastical  ConuniMioDen). 

1498 
I  4  Vict.  c.  21,  s.  2  (lease  for  a  ynr).  90»7 
<  4  ft  G  Tict.  c  36,  B.  13,  etc.  (commuiaocn 
I  of  manorial  rights),  318.  343 

8.  50  (apportionment  of  rtntchargei 

imder  Copyhold  Act),  72 
SB.  Gfl,  57  (voluntary  enfranchise- 
ment), 319 
8.  61  (title  to  lands  Tolontarily  a>- 

franchised),  320 
sa.  68,  69  (charge  of  expenses  of 

voluntary     enfranchisementX 

321 
8B.  70 — 72  (charge  of  consideratioD 

for     voluntary      enfranchise- 
ment), 322 
88. 79,  80  (cesser  of  cosLoms  as  to 

descent,  dower,  freebeoch,aiid 

cnrteay),  323 
s.  ei  (effects  of  voluntary  entnn- 

chisement),  138,  324 
8.  62  (rightt  not  affected  by  vcJnn- 

tary  enfranchisement),  32G 
8.  66  (partition  of  copyholds).  196C 
ss.  87,  88,  91  (grants  and  admit- 

tance«),  2721 
8.  90  (presentment),  3713 
6  VicL  eess.  2,  c.  32  (neglect  and  omis- 
sions as  to  fines  in  Walessnd 

Cheshire),  2S72 
8. 3  (certain  recoveries  in  Wales  and 

Cheshire  made  valid),  36C3 

5  ft  6  Vict.  c.  51  (ctanmntatian  at  titbei), 

47,  n.  (a),  CO 

6  ft  7  Vict  c.  23,  as.  1— 3,  6  (coiMideratKD 

for  ToluDtary  commnlattim  ot 
enfranchisement)  326 

—  c.  37,  B.  22  (^ifts  to  Eccl«du- 

tical  CammisaionerB),  782 

7  ft  S  Vict.  c.  66,  B.  6  (conmderatioD  trt 

voluntary  commutation  or  oi- 
trknchis^ent),  S27 

—  c.  66, 88.  3—6  (aliens),  3350 

—  c  76  (Act  tosimplifytiansfff<< 

property),  I71S 
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STATUTES,  LIST  OF  (eonliitiiaO. 
7  &  8  VicL  c.  76,  &.  2  (livery),  14,  1863 
(enrolment),  1891,  2106 
(lease  loia  year),  2105 
a.   S  (exchange,  paliitiou,  and  bb- 
mgnment  to  be  bj  deed),  1611, 
19S6,  19TG,  2068 
a.  4  (leases  audsiuTendersto  be  by 

deed),  1611,  1951,2069 
8.  G  (assignments  of  fntoie  intereets 

and  rights  of  entry),  3422 
8.  6  (woid  "  grant  "),  1801 

(word  "  ezcbange"),  1960 
a.  7  (operation  of  feoffment),  1864, 

1866 
s.  8  (contjugent  ramaindeiB),  SM 
B.  9  (lecotiTeyance  of  moitg^e  es- 

t«te),  1110 
s.  10  (power  to  give  receipts),  9138 
a.  11  (indentiiig),  I71G 

(putiee  to  deeds),  1733 
8.  12  (remedies  for  rents  and  co- 
merged),  1618,1962 
S  k  9  Tict.  c  106  (Act  to  amend  Law  of 
Heal  Property).  1110 
s.  1  (repeal  of  7  &  8  Tict.  c.  76, «.  2, 

6),  SM,  1891,  3128 
B,  2  (hereditaments  to  lie  in  livery), 

14,  1862,  2106 
a.  9  0easeBtobebydeed),1611,1961 
(surrender  tube  by  deed),  1611, 

1861,  1»61,  2069 
(paitiUon  to  be  by  deed),  1975 
(assignments  to  be  bj  deed), 

2068 
(exchange  to  bebydeed),19SB 
(feoffment  to  be  by  deed),  1 848 
a.  4(opentioaofafeoffment),1804, 
1664 
(ooudition  in  law  on  a  parti- 
tion), 1974 
(condition  in  law  on  exchange), 

1960 
(word  "glTe"  or  "  grant  "X 
1804 
a.  G  (indenting),  Z78,  ITIG 

(parties  to  deeds),  1733,  1797 

a.  6(as8i^iimeiitsof  fntoreintereBtB, 

possibilities,    and    rights    of 

entry),  GS»a,  3121 

s,  7  (disclaimer  by  married  women), 

9169 
B.  8  (contingent  remainders),  864 
s.  9  (merger  of  reverstou),  1613, 
I9B2        • 

—  c.  112,  n.  1—3  (ntisfied  t«nnB), 

676—8 

—  c  1 18  (inclosoie,  exchange,  parti* 

tion),  132,  ti.  («) 


STATUTES,  LIST  OF  (w.niiimerf). 
8&9Tict.c.  119  (concise  conveyances), 
1843,  2333 

—  c    124    (oonoise  leases),    1843, 

2234 

9  t  10  Tict  c  70  (inclosure),  132,  n.  (e) 

—  c   73  (commutation  of  tithes), 

page47,  n.  (a) 
SB.  1—11  (redemptioD  of  tithe  rent- 

cbai^),  114 
BS.  18—20  (merger  of  tithes).  111 

10  &  11  Vict  c.  96,  s.  1  (payment  or  trans- 

fer into  Court  of  ChanoeTy), 

9169 

—  c.  101   (commutntioD   of  tithes), 

page  47,  n.  (a) 

—  c.  119  (inclosnre),  132,  n.  («) 

11  &  13  Vict  c.  70  (proclHmatdonson  Snes), 

2671 

—  c  87  (conveyance  ander  decree  for 

sale  for  payment  of  debts),  1372 

—  c  99  (incfosure),  133,  n.  M 

12  &  13  Vict  c.  36  (defective  teases), 

2176—2181 

—  c  71   (payment  or  transfer  into 

Court  of  Chancery),  3159 

—  c.  83  (inclosare),  132,  a.  (e) 

—  c.  89  (certiBcflle  of  Ixirds  of  the 

Treasnty),  1367 

—  c.  106  (Bankrupt  Law  Consolida- 

tion Act),  1664  et  »tq.,  2880, 

3330a 
«.  48  (orders  in  Chiuicei;  and  bank- 
ruptcy), 1187 
B.  126  (goods  in  possession,  etc,  of 

bankrupt),  1668 
9,  136  (alienations   by  traders   in 

solvent  ciicnmstsjicea),  1674 
BB.     133,    131     (transactions    not 

afiected  by  bankmptcj),  1G7S, 

1679 

s.  141  (personal  estate  vested  in  as- 
signees), 1666 

B.  112  (real  estate  vested  in  assig- 
nees), 1658 

B.  143  (registration),  1688 

s.  146  (provision  tor  the  case  of 
onerous  property),  1662 

B.  146  (assignees  not  electing  to 
either  abide  or  abandon  any 
agreement  tor  porchase  of  real 
estate),  1663 
(7  (powers  for  1 
fit  may  be  executed  6 
nees),  1667 

8.  148  (ordering  bankrupt  to  join  in 
conveyances),  1686 

a  149CeBtatesgranted  by  abankrapt 
eubject  to  a  condition  or  pro- 
vieo  for  redemption),  1664 
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8TAT0TKS,  LIST  OF  {eontimuid'). 

n  *  13  Vict.  c.  110  (delectiTe  leaa»).  2183 

15  VicL  c.  17  (defectiTe  leases),  2182—3 

13  ft  14  Vict.  c.  60  (TruBtee  Act,  1850), 

196a,  3138—3142,  3155.    See 

8.  46(eacheat),  1433 

—  c.  97,  B.  6  (dntj  pajnble  in  respect 

of  B  lease  tor  a  year),  2106 

14  ft  IB  Vict  c  26,  B.  I  (ezteDsioD  of  occn- 

pancj  in  Ilea  o(  emblements), 
436,  567 

—  c.  B3  (conunDtBtioii  of  tithes),  page 

47,  n.  (a) 

—  c.  83,  B.  7  (jii"^<!^oi'  'i  bftnk- 

niptc)-),  1187 

—  c  97,  ss.  8,  24  (gifts  to  Xccleeiw- 

tical  CommiffiioDeTB),  782 
IB  Vkt,  c,  24  (sigoatures  to  will),  2786 

16  ft  16  VicL  c.  Bl,  s.  1  (compulsOTT  en- 

fTanchisenient).  328 
a.  7,  9  (compensation  for  compKl- 

soiy  enf  rancliiBeineiit),  330 
B.  10  (iHiurilT  of  rhaige  of  compen- 

stvljoii  fi'F  compulsory  enoao- 

chisemCDt),  331 
B.  1 1  (deed  of  eDfRmchisement),  332 
t.  12  (certificate  of  ch»igo),  333 
s.  IS  (trauBfer  of  cborRe),  333 
as.  26, 26  (cDfrancbiseDieDt  avoided 

bj  oSer  to  purchase).  334 
B.  27  (compulsor;  eofraDchisemeiit 

of  enstomarr  freeholda),  336 
ss.  31,   32  (charge  of   expenses), 

337 
B.34(«» 


340 

a.  46  (saving  of  conunonable  rights), 
138, 341 

B.  4S  (what  rights  not  aSect«d  bycom- 
polsorj  enfranchisement),  342 

B.  B3  (Act  to  be  deemed  part  of  pre- 
vious Copyhold  Acts),  343 

—  c.  66  (extension  of  Trustee  Act, 

1850),  8143—9 

—  c  76,  BS.  219,  220  {redemption  of 

mortgage  at  law),  997 

—  o,  79  (inclosare),  133,  n.  (e) 

—  c  8fi,  8.   *8   (sale  of  mortgaged 

eaUtc).  1025 
16  ft  17  Vict.c.  61  (succession  duty), page 
664,  D.  (a) 

—  c.  S7   (enfnuicfaisement  of  copy- 

holds), 344 

c.   70    (Lutiacj    Kegulntiou  Act, 

ISfiS),  2723,  3346,  3347 


STATUTES,  LIST  OF  0 

16  ft  17  Vict.  c.  )07,  m.  196,  l>7  (alag>- 

ti<>iu>  to  the  Crown),  ISM.  13C0 

—  c.    134   (ctHnmntatkn  tt  athes). 

page  47,  n.  («) 

17  ft  18  Vict.c.  36  (re^isttatioD  o(  fai&rf 

sale),  2471 

—  c.  75  (adinowledgmcnta  at  umaiet 

women  liken  by  penoDS  iM9- 
ested),  2329 

—  c   90  (earolment   of  aimmtia— 

alDi7X  40,  lOOS.  24» 

—  c.  97  (incknnTc),  132.  n.  (r) 

—  c.  104,  s.  69  (mortgaee  of  diip).  lUB 

—  C     113     (paymeiit     of    Bdllpift 

debts),  1391, 1393a,  ISM,  1397. 
2912 
IS   Vict,  c   13  (amdMiment  of  Luaai^ 
B^olation  Act,  ISSS),  SH7 

—  c.   IB  (pTotectim   of  puiLkuwr. 

mortgagees,  and  crediton).  M, 
40,1113 

18  ft  19  Vict.  c. 


19  ft  20  Vict,  c 

tion),  14S9 

—  C  97,  BH.  9,  10,  12  (hnitaticas]. 

1338,1339 

—  c.  130  Oeases  and  sin  of  «akd 

estates),  2154,  S307 
20ft  21  Vict.  c.  31  (Lnclorare).  133.  n.  {r) 

—  c.  67  (reTersionary  inlatxU  tai 

powers  of  manied  womcs),  SUl 

—  c.  77  (probate),  3060. 3062— 3.  sort 

—  c  86,88.  21, 26,  2«  (married  wnsa 

deserted  or  aeparated),  31  r«— 
3190 
SI  ft  32  Vict.  c.  77  (leases  and  aaks  J 
settled  eetatee).  1906 

—  c  94  (the  CopThold  Act.  1858). 
s.  6  (en&mnchuement),  319 

SB.  21.  26  (charge  of  cooBderatke 

money),  346,  349 
B.  23  (cliai^  of  Talar  of  land  p^^ 

ta  enf  ranch  i  Bement  cooaidea- 

tion),  34G 
s.  23  (power  to  lord  to  diai^  lixi 

porchased),  347 
s°.   24 — 27   (charge  at  expev^). 

348—361 
M.  38—30  (certificates  ctf  ctarp). 

332—4 
B.  31  (loi^'"  charge  to  be  appsrt^ 

uaot  to  the  manor),  SU 
B.  33  (priority  of  chai^),  336 
9,  34  (charge  not  to  mci^),  S57 
B.  36  (recoTery  of  Bums  charged). lis 

(land    charged    with  enfnn- 

chiscxnent  consideratioDa  w  oi 

mottgage  in  fee),  366 
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STATUTES,  LIST  OF  (^cantUned). 

21  Sl  22  Vict.  c.  94,  8.  52  (constniction  of 

Act),  359 

—  c.  96,  a.  16  (probate),  3086 

—  c  108  (order  of  protection  and 

decree  for  separation),  8188— 
3191 

22  &  23  Vict  c.  35  (Law  of  Property  and 

Trustees'  Belief) ■ 
B8, 1, 2  (licence  to  aaaign,  etc.),  166 
8.  3(beaefit ofcouditioiisorpowera 

of  re-entry),  190 
a.  10(releaaefromarcnt-chajge),66 
B.]I  (release  from  a  jndgment),  1231 
e.  12  (appointments),  2113,  2128 
».  13  (pAymeut  by  mistake),  1664, 

n.(J) 
89.  14 — 18  (raising  money  by  sale  or 

mortgage),  3B7— 971 
S8.  19,  20  (descent),  1290 
s.  21  (assincnmetit),  2078 
s.  22  (judgmentx),  1352 
8.  23  (power  to  give  receipts),  IB 73 
a.  24  (fraud  of  vendor  or  mortgiigor), 

pa){c  689,  n.  (») 
s.  25  (interpretation  claoae),  Ad- 
denda, page  IzExvi. 
B.  26  (payments  or  acta  nudcr  a 

power  of  attorney),  967 
SB.  27,  28  (Uability  of  executors), 

1815,  1816 
B.  29  (notices  to  creditors),  3058 
a.  31  (trustees'  indemnity  and  re- 
imbursement), 3107 
a.  32  (investment),  3093 

—  c.  -43  (inclosure),  132,  n,  (e) 

—  c.  61,  s.  6   (married  women  di- 

vorced), 3291 

23  &  24  Vict.  c.  38,  S8.  1—5  (judgments, 

etc),  1192,  1194,1199,1200,1209 

s.  6  (waiver  of  civeoant  or  condi- 

8.  7  (scintilla  juris),  671 

8.  8  (trand),  page  689,  n.  (S) 

a.  12  (inveNtmeut).  3093 

a,  13  (property  of  intestates),  1506 

—  c.93(tithcs),page47,u.(o),par.lU 

—  c.  116.  8.  1  (bonds  to  tbe  Crown), 

1361 
B.  2  (judgments),  1235 

—  c.  127, 8.  28  (charge  upon  property 

recovered  or  preserved),  878 

—  c.  145,  as.  1—10,  31—34  (powers  of 

sale,  excbnugv,  and  renewal  of 

leases),  3114— 3127a 
a.   11  (powers  to  sell,  insure,  and 

appoint  receivers),  1039 
ss.  11-— 30(powcn)  incidenttoestate 

of  mortgagee),  1040, 1052 
s.  26  (investment),  3094 


STATUTES,  U8T  OF  (foittUiu^). 

23  &  24  Vict.  c.  145,  s.  26  (maintenaoce), 

3332,  3332a 
8.  27  (new  trustees),  3155 
s.  29  (power  to  give  receipts),  1673, 

3128 
B.  30  (powers  of  executors),  30S6, 

3085a 
2*  Vict.  c.  9   (charities),  786—791 

24  Ii26  Vict.  c.  114  (domicile),  2776— 3780 

—  C.131,  BS.   114,   116  (bankrnpU), 

1669,  1660,2330,2330a 
88.187,192,194,186, 197.300(deed8 
of  arrangcmeDt  and  composi- 
tioa),  2320—4,  2330a 
26  i:  26  Vict.  c.  17  (charities),  792-7 

—  c,  63  (l^nd  Registry  Act),  1507— 


:.86,  I 


.  1 — 16  (insane  persons), 


—  c.  89(CompBnie8Act,I862),1610c 

—  c.  108  (minerats),  page  804,  n.  (i), 

page  808,  n.  («),  par,  3160 

26  k  27  Vict.  c.  106  (charities),  798 

27  Vict  c.  13  (chariUes),  799—802 

27  &.  28  Viet,  c.  4.1  C»etUed  eslatet),  1908 

—  c,  112  (judgments),  1160,  n.  (ft), 

1168,  1201,  1228—1230 

—  c,  114    (impttivemcnt  of   land), 

448i 

28  &  29  Vict.  c.  72(wills  of  seamen),  2765, 

■>■(") 
29&  30  Vict  c.  67  (charities),  803—6 

—  c.  86  (registration),  2471 

SO  4  31  Vict.  c.  47  (rcpstraUon),  1208 

—  c.  69  (debts),  1393 

—  c.  132  (investmentot  trusttunds). 


31  Vict. 
31fc32 


c.  4, as.  1—3  (reversionary  interest), 

2347 
Vict  c.  40  (partition),  1969 
1.  12  (partition),  624,  n,  (/).  640,  n. 

(i),654,  n,  (ft) 
c,  44.  »8. 1, 2  (charities),  783, 784 
1.3  (enrolment),  807 
c.   64   (judgments  and   decrees), 

1236 
c  104,  ss.  1,  3,  7,   16  (creditors' 

deeds),  2325— 2330a 
Vict.  c.  23  (attainder),  619 
c.  46  (debts).  1368 
c,  62  (Debtors'  Act,   1869),  ISlOe, 

I610V 
e.    71   (Bankruptcy    Act,   1869), 

1588— 1610a,  16I0V 
Vict  c.  14,  s.  2  (aliens),  3362 
C.23(forfuitiO-u),1528 

LLL 
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STATUTES,  LIST  OF  (emi/iFiBerf). 

33  &  8*  Vict.   c.   33,   s.  2   (escheat  for 

crime),  1430 

—  c.28,8.16(mortgBgetorci»U),1086 

—  c.  3*  (ioTestment  o£  trust  funds), 

809—811 

—  c.  36  (■pporlionment),  70—81 

—  c.  66  (mansion  house),  4<8f 

c.  93  (wife's  contwcto  before  mar- 
rtsgi;),  3250 
s.  11  (octioD  br  married   women), 

Sl»3 
8.  11  (liubilitT  of  wife  to  parish), 
3262 
31  Vict,  c  37  (debenture  stock),  3096—7 

34  J:  3G  Vict.  c.  34  (mansion  house),  448f 
36  &  36  Vict.  c.  24,  s.  13  (enrolment),  808 
36  Vict  c.  12,  s.  2  (Bgrecment  on  separa- 
tion), 3286 

36  &   37   Vict.  c.  60   (places  of  worship 

Bites).  4480,  81tik,  3374a 

—  c.  66,  s.  26(2),  (expresstnist),  1604, 

1606 

(3)  (waste),  3383 

(4)  (merger),  3420 

(6)  (euita  by  mortgngors),  1056 
(6)  (aasignmentH  of  cboses  in  ac- 
tion), page  833,  n.  (a),  2077a 

—  (7)  (stipolatione),  284a 

37  &  38  Vict.  c.  33  (settled  csUtcs),  1 90S 

—  c.  37  (aiipointmcnte),  2140,  2141 

—  c.  BO  (wife's  contracts  before  mar- 

riage), 32EO 

—  c.  67  (Kenl  Property  Limitation 

Act.  1874),  Appendix 

s.  1  (Keneral  rule  as  to  recovery 
of  land  or  rent  at  Uw),  1467, 
n.  (c).  U7e,  H77,  1498 

s.  2  (when  a  remainderman  or  re- 
Temioner  shall  have  a  right), 
1481 

88.  3,  4,  6  (diaabiUties),  1489 

8.  6  (other  cases  where  ealates  to 
take  effect  ^ter  or  ia  defea- 
sance of  estate  tail  shall  be 
barred),  1492 

t.  7  (barring  mortgagor),  1066,  n. 
(ft),  1494,  1497 

B.  8  (bar  to  money  charged  opon 
or  payable  ont  of  land  and  to 
legacies),  1007,  1(08,  n.  (e), 
11)03,  150n 

E.  9  (repeal  of  certain  sections  of 
Act  of  1833),  1028,  n.  (*),  1476, 
1480 

s.  10  (charges  and  legaciea  payable 
out  of  land,  and  securwt  by 
express  tmst),  1606 

—  c.  62.  B.  1  (contracts  by  infants), 


STATDTES,  LIST  OF  C«.i.(iw««0- 
37 1 38  Vict.  c.  78  (Vendorand  Pnrebaser 
Act,  1874),  Appendix 
B.  1  (commencement  of  title),  1«17, 

1618a 
8.  2,  role  (1)  (lesBor'a  title),  ISM 

(2)  (etideacc  of  title),  1649,  1741b 

(3)  (corenant  to  produce  and  fur- 
nish documents  of  title),  1(33. 
2494,  n.  (a) 

(4>(eipeugeflof  covenants.  penuJ. 

and  execution),  16S4 
(E)  (right  to  documents).  I6S1. 
2493,  n.  (if) 
B.  8  (trustees),  1683 
B,  4   (reconveyance    of    mortpip 

estato),  1II2 
B.  6  (death  of  bare  trustee),  Slit.' 
8.   6   (conveyance    by    a   msnied 
woman  when  a  tmstee).  ii;4 
a.  7  (protection  or  tacting),  1019 
R.  8  (rcf^ration),  2760 
38  &  39  Vict.  c.  66  (repeal),  2347 

—  c.    87    (protectiou   ot  tackiog). 

1019 
a.  48  (death  of  a  bare  trustee),  3iGI 

(repeal),  page  1399,  n.  (i) 
8.    126    (abolition    of  rq^istntiai 

nnder    Land    Itegistry   Act), 

16U 
8. 189  (lepeal),  p^e  1399,  d.  (f) 
3fl  ft  40  Vict.  c.  17  (partition),  19S9 

—  c.  66  (inclosore),  132,  n.  (c> 

40  t  41   Vict.  c.    18  (Settled   Estates  Act. 

1877),  448h,  f,  469s,  491a,  18». 
1908,  2164,  3127a.  3161a.  3t^. 
3307,  3347b.  and  Appendii 

—  c    33    (eootingent    tenainder-), 

858a,  850,  and  Appendii 

—  c.  34  (chargeson  realty),  IJ^sud 

Append  X 
41&42Vict.c31(BillsofSaleAct.W:SJ, 

2478,  2486,  2487,  n.  (ft).  1471. 
and  Appendix 

B.  4  (interpretation  of  term)!),20G^ 

2479,  n.  (a) 

s.   S  (application  of  Act  to  tnde 

machinery),  2U6ea 
8.  6  (certain    instrmnents   giviiie 

powers  of  distress  to  be  snbjert 

to  this  Act),  2066a 
8. 10  (mode  of  registering  bilU  (f 

Bale),  2471 
s.  II  (reuevral  of  registration),  M7) 
s.  12  (form  of  re$:ister),  2173 
s.  14  (reclificatiou  of  register).  i47( 
8.  16  (entry  of  sstisfiction),  1476 
s.  24  (eitent  of  Act),  2486 

41  ft  42  Vict.  c.  42  (commutation  of  tithes). 
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STATUTES,  LIST  OF  (continued-). 
41  &  42  Vict.  c.  42,  s.  1  (redemption  of 
ticlie  on  land  required  for  pub- 
lic purposes},  115a 

s.  2  (application  for  ledemptioa), 
116b 

■.  3  (ledemptioit  of  tithe  not  ex- 
ceeding twenty  shillings),  115c 

8.  i  (redemption  of  ti&e  ex- 
ceeding tweoty  shilling),  115d 

&  G  (redemption  of  tithe  on  divided 
lands),  1 16c 

a.  6  (appUcatioa  of  eiirting  powers 
to  thia  Act),n6f 

8.  T  (exchange  of  annual  payment 
for  lands  or  tithe  rent-charge), 
llBg 

43  Vict.c.l4(caBtoinsaDdinliu)dreTenae), 

pagB  664,  n.  <a) 

44  Tict.  c.   12   (custom    and  inland  re- 

venne),  page  554,  n,  (a) 
44  ft  4S  Tict.  c.  41  (CoaveyanciDg  and 
Law  of  Property  Act,  1881), 
1009,  1040,  1052,  1843,  208c 
2233,  2236a,  and  Appendix 

&  3  (applicatian  of  stated  cor 
ditioosof  sale  toall  purchases), 
369a,  1618,  1627,  1649,  Ifii" 
1663a,  2528a 

R.  4  (completioD  of  contract  after 
death),  1698a 

B.  6  (proTisioD  by  Court  for  incum- 
brances, and  sale  freed  there- 
from), 1636a 

e.  6  (general  words  in  conveyances 
of  land,  buildings,  or  manor), 
138a,  144a,  149a,  lT53a.  lT68a 

K.  7  (covenants  for  title),  1803a 

B.  8  (rights  of  pnichaser  as  to  eie- 
cutioD),  2463a,  n.  (d) 
'  s.  9  (acknowledgment  of  right  to 
production,  and  underbiking 
for  safe  custody  of  documenla), 
2496a 

es.  10 — 12(leases,  covenants  to  run 
with  reversion,  apportiottment 
of  conditions  on  severance, 
etc.),  1962a 

s.  13  (on  snb-demiae,  title  to  lease- 
hold reversion  not  to  be  re- 
quired), 1624a 

8.  14  (reatrictiona  on  and  relief 
against  forfeitare  of  leases), 
1663a,  a.    (a),   page  749,  n. 

B.  16  (obligation  on  mortgagee  to 
truisfer  instead  of  leconvey- 
ing),  lllla 

».  16  (power  for  mortgagor  to  in- 
spect title  deeds),  1019 


STATUTES,  LIST  OF  (eontimued). 
44  i.  46  Vict.  c.  41,  s.  17  (restriction  oa 
consolidation   of    mortgages), 
1060b 
8.  IB  (leasing  powen  of  mortg^or 
and  of  mortgagee  in   panaeo- 
sion),  1068a 
s.  19  (powers  incident  to  estate  or 

interest  of  mortgagee),  1040 
s.  20  (isolation    of    exercise    of 
powers  of  sale),  1041 
I  (convr- '-■ 

flicatit 
042 

8.  22  (mortgagee's  receipts,  dis- 
charges, etc.),  1043 

8.  2S  (amonnt  and  application  of 
insuiance  money),  1044,  3IS2, 
n.  (a) 

s.  24  (appomtment,  powen,  le- 
moneration,  and  dnties  of  re- 
ceiver), 1016~10.->2 

8.  26  (sale  of  mortgaged  property 
in  action  for  forccloetue,  etc.), 
99Sa,  1026. 1061 

98.  28,  27,  28,  29  (statutory  mort- 
gage), tUBo,  223Sa 

8. 30  (devolotion  ot  trast  and  mort- 
gage estates  on  death),  997a, 
1014,1112,2967,  n.  (a),  3088a, 
9162 
Crepeal),pagel399,n.(a),(ft) 

8.  31  (appointment  of  new  trustees, 
vesting  of  trust  property,  etc. ), 
3166 

s.  32  (retirement  ot  trustee),  3156 

s.  33  (powen  ot  new  tmetee  ap- 
pomted  by  Court),  933,  S1G7 

a.  34  (vesting  of  trust  property  in 
new  or  continning  trustMs), 
3157a 

8.  35  (powers  for  trustees  tor  sale 
to  sell  by  auction,  etc.),  929b, 
n.(i) 

s.  36  (trastees'  receipts),  1673,3123 

8.  37  (power  for  eiecutors  and 
trustees  to  compuond,  etc.), 
3085a 

s.  38  (powers  to  two  or  more 
executors  or  tmsiees),  30S6b 

s.  39  (power  for  Coort  to  bind 
interest  <rf  married  woman), 
3239 

8.  40  (power  of  attorney  ot  married 
woman),  3IS1 

88.  41,  42  (sales  and  leaaes  on 
behalf  of  infant  owner,  ma- 
nagement ot  land,  and  receipt 
and  application  of  income 
during  minority),  3307a 

lll2 
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BTATOTES.  LIST  OF  (ecntinutd). 
44  A  46  Vict,  c  41,  ».  43  (appUcatioil  bj 
tnutees  li  income  ot  pi«pert7 
of  i  Qtant  for  maiuteiialice,  etc.), 
3332b 

s.  44  (lemediea  for  lecoTeiy  of  an- 
DDal  sanu  cb«rged  on  land), 
S6ft,60B 

B.  45  (redemption  of  anit  rents  and 
other  p^peloal  cnaTges),  86b 

8.  M  (execution  under  power  of  at- 
torney), 1740,  2456 

a.  47  (payment  by  attorney  onder 
power  without  notice  of  deatb, 
etc,  good),  967a 

a.  4B  (deposit  of  original  initru' 
mcDta  creating  powers  of  at- 
torney). 1719b 

a.  49(o«eot  word  "grant  "nnneces- 
mxj),  1748,  lS74a 

8.  GO  (conveyance  by  a  peison  to 
himself,  etc),  lT39a 

a.  61  (words  of  limitation  in  fee  or 
inCAil),  3T2n.39i;n 

I.  52  (powers  simply  collateiBl), 
946a 

fl.  63  (oonstrnctionot  supplemental 
or  annexed  deed),  1719b 

88. 64,  SG  (receipt  in  deed  sufficient, 
receipt  in  deed  or  indorsed, 
evidence  for  enbaeqiient  pur- 
chaser), lS39a 

a.  GO  (receipt  in  deed  or  indorsed, 
anthnnty  for  payment  to  soli- 
citor). 1092b.  lH39a,  2235a 

s.  67  (sufficiency  otfonnsinfonrth 
schedule),  2235a 

ss.  58.  59  (covenants  to  bind  heirs, 
etc.,  corenanta  to  extend  to 
heirs,  etc.),  leUa 

s.  fiO  (effect  of  covenant  «-itli  two 
or  more  jointly),  ISIla 

8.  61  (effect  of  admnce  on  joint 

s.  62  (grants  of  easements,  etc,  by 
way  of  use),  147,677ft 

H.  63  (provisions  for  all  the  estate. 
etc.),  1753a 

a.  64  (constniction  of  implied  cove- 
nants). 1803a 

s.  66  (enlargement  of  residue  of 
long  term   into  tee   simple). 

esin— c 


restriction   on    all    appeals),   ' 
3094 
s.  73  (repeal),  page  1399,  n.  (») 
0.  44  (Solicitors'   Remuneration   , 
Act,  1S81). 


BTATDTBS,  LIST  OF  f<»»rt«iKrf). 

41  &  46  Vict,  c  44.  ss.  S,  S  (mortg^  hi 

costs),  1085 
46  Vict  c  15  (Commoiuble  Bights  C)sa- 

pensatioD  Act,  1882).  Appcidii 
s.  2  (appUcstioo  of  c  ~   ~ 

money    for    ■ 

45  &  46  Vict,  c  21  (Places  o*  W««tfp 
Sites  Amendment  Act.  tt^l 
44S0, 61  I&.3374«.aDd  ARiendu 

—  c  31  CJodjmKQts  in  ixd^.x 

courts).  1336 

—  c38  (Settled L&nd  An.  \^i). 

491b.  1615. 1899, 1908. 1»3». 
3233.  and  AppeodLi 
g.   1   (Act   to   ooimnence    on   lA 

January,  1863).   448b.  3\S7t. 

».(«) 
a.  2  (definition  of  settlement,  taiaai 

for  Ufe.  etc.).  44Sb 
s.  3  (powers  to  tenant  for  life  u> 

sell,  enfranchise,  or  make  ex- 
change   or    partition).   44fc. 

1963a.  197Sa,  3127a.  n.  (•) 
s.  4  (<ale  to  l>e  at  best  price,  rtr-) 

44Sc 
s.  5  (transfer  of  iDcnmbranceK  ob 

land  sold,  elc),  44Ac 
ss.  6.  7,  8.  9,  10.  11  (leasee  "■'"'"■*; 

rent),  448d 
s.  12  (lesKinp   powers  for   spenul 

objects).  44l:«e 
s.  13  (snrrender  and  new  grsnt  of 

lea.«es),  448e 
8.   14   (power  to  gnmt   to    et^iy- 

boldss  licences  for   leasite). 

448e.  19.iOB 
s.   16  (restriction    as   to   mansiai 

house,  park,  etc),  448f 
B.  16  (dedication  for  sireete.  t^«i. 

spaces,  elc-X  4*'*g 
s.  IT  (separate  dtailiufi  witfacuibw 

and  minersLi.  with  or  withoci 

wayleaves,  etc),  448g,  3ICIa 
B.18(mortgBgefor  eqoalitT  taoDfj. 

etc.).  448c 


powers  as  to  undiridRl  nhare). 

660b 
s.  20  (completion  of  sale,  leaae.  etc. 

bv  convevKDce).  448h-  37 1 4a 
sa.  21  ,"22,  23."  24  (inristment.  ««■.. 

of  capital  tru!*  money),  44J^ 

3095,  n.  (i) 
s,  S5  (dmcriptioa  of  iicptUTenaitf 

Buthoriu'd  by  Act).  448L  SHS, 

n.(i) 
s.  26  (approval  by  land  ttjama- 

sioners  of  scheme  far  impnre- 
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SXATUTES,  LIST  OF  (_euiUiaiied). 

ment  and  paTment  tbereoti), 
448i.  3095,  a.  (t) 
45  Jc  46  Vict.  c.  38,  b.  27  (concurrence  in 
improfementfi),  418i 

s.  28  (obligation  on  tenant  for  life, 
and  sDCcessoiB,  to  maintain, 
insure,  etc.),  44Hi 

B.  29  (protection  as  regards  waBte 
in  execution  and  repaii  of  im- 
provements), H8i 

s.  30  (extension  oi  Improvement 
of  Laud  Act,  1864),  448i 

B.  31  (power  tor  tenant  for  lite  to 
enter  into  contracts),  4i8k 

B.  32  (application  of  money  in 
Court  andcr  Lands  Clauses, 
and  other  Acts),  3127a 

s.  33  (application  of  money  in 
bands  of  trustees  under  powers 
of  Bettlcment),  3127a 

B.  34  (application  of  money  paid 
for  lease  or  reversion),  312Ta 

s.  35  (cntting  and  sale  of  timber, 
and  part  of  proceeds  to  be  set 
aside),  3S78a 

s.  37  (heirlooms).  12658 

s.  38  (appointment  of  trustees  by 
Court),  3157c,  330Tc 

fl.  39  (number  of  trualees  to  act), 
3104a,  n.(i>) 

g.  40  (truatees'  receipts),  1673,  3128 

e.  41  (protection  of  each  trustee 
individually),  3105 

s.  42  (protection  of  trustees  gene- 
rally). 3107a 

8.  43{truBtecB'reimbur5emont).3108 

s.  44  (reference  of  differences  to 
Court),  3167d 

B.  46  (notice  to  trustees),  312Ta 

B.  48  (constituti  i  of  land  commis- 
Bioners,their  powcra.etc.),  p^e 
48,  n.  (a),  par.  112a,  n.  (a), 
330,  n.  (o) 

B.  50  (powers  not  assignable  ;  con- 
tract not  to  esercise  powers 
void),  4482,  950a 

(provision  or  limitation 
againnt  exercise  of  powers 
void),  448i 

i,  52  (provision  against  forfeitme), 
4481 
53  (tenant  for  life  trustee  for  all 
parties  interested),  t48m,  727a 
64  (general    protection  of  pur- 
chasers, etc.).  448 i 
B6  (exercise  ol   powers,   limita- 
tion of  provisions,  etc.),  4461 

a.  66  (saving  for  other  powers), 
4481, 1616 


STATUTES,  LIST  OF  (cantiniied'). 
46  k  46  Vict.  c.  38,  b.  67  (additional  oc 
larger  powers  by  settlement), 
4481 

B.  58  (enumeration  of  other  limited 
owners  to  have  powers  of 
tenant  for  life),  387a,  430a, 
448n,  450a,  469a,  1440s,  1963a, 
1973a 

s.  69  (infant  absolutely  entitled  to 
be  as  tenant  for  life),  3307b,  c 

8.  60  (infant  tenant  for  life),  3307b 

s.  61  (marriea  woman  may  exereise 
powers  of  Act  independently 
of  husband),  3168 

B.  62  (lunatic  tenant  for  life),  3847a 

s.  63  (land  nettled  or  devised  in 
ti-uat  tor  sale  for  benefit  of 
person  for  life  to  be  deemed 
«ettled  land).  710.  1616 

s.  64  (repeal  of  eoactmcQle  in  sche- 
dule), 3127a 

—  c.  39  (Conveyancing  Act,  1882), 

Appendix 

s.  2  (omcial,  negative,  and  other 
certificates  uf  searches  for 
judgments,  Ctovd  debts,  etc.), 
122U 

B.  3  (restriction  on  constractive 
notice),  2409a 

s.  4  (coDtrnet  for  lease  not  part  of 
title  to  le^se),  658a,  1624a 

e.  6  (appointment  of  separate  sets 
of  tmstees),  3156d 

e.  6  (disclaimer  of  power  by  trus- 
tees), 951a,  3157b 

8.  7  (acknowledgment  of  deeds  by 
married  women),  2228,  2229 

8.  8  (effect  of  power  of  attorney, 
for  value,  made  absolutely 
irrevocable),  957b,  d 

8.  9  (effect  of  power  of  attorney 
for  value  or  not  made  irrevoca- 
ble for  tixcd  time),  957c,  d 

B.  10  (restriction  on  executory  limi- 
tations), 882a 

s.  11  (amendment  of  enactment 
respecting  long  termB),  681e 

s.  12  (recuiivtyauce  on  mortgage), 
llUa 

—  o.  43  (Bills  of  Sale  Act  (1878) 

Amendment  Act.  1882),  2065a, 

2471,  2486,  2487,  n.  (ft),  and 

Appendix 
B.  2  (Act  to  commeno;  on  Ist  Nov., 

1882),  2481 
s,  3  (conatniction  of  Act,  with  Act 

of  1878),  2065a,  2481 
B.  8  (bill  of  s.tle    absolutely  void 

unless  attested,  registered,  and 
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STATDTE6,  LIST  OF  (cmttiinusd). 

BMiog    considerstion),   1892, 

2482 
4e  *  16  Vict  c  43, «,  9  (bill  of  sale  void  nn- 

less  in  ecbeduled  form),  20G6a 


9.10 


bill  of  ude),  2471,  2482 
B,  II  (regisbratioD  ol   abstract,  if 

Kntor  or  chattels  oat^de 
idon  Itenkniptcj  Diatrict), 
2483 

B.  13  (chattels  Beized  not  to  be 
remored  or  sold  tor  five  days), 
3484 

B.  16  (inspection  of  registered  bills 
of  sale),  2486 

B.  18  (Act  not  to  extend  to  Scot- 
laud  or  IreUnd),  2486 

Bchedule  (form  of  bill  of  s^e), 
2066a 

c.  75  (Harried  Women's  Property 
Act,  1883),  631a,  2232a.  2261, 
3162,  3172a,  3180,  3182,  3183, 
S199,  3204a,  32«8b,3227,  3244, 
3271a,  3286a,  page  1366,  n.  (ft), 
and  Appendix 

a.  1  (marriea  woman  to  be  capable 
of  holding  propertj  and  of 
coDtractiug  as  a  ferae  sole), 
S164a,  9172a,  n.  (e),  3182,  n. 
id),  3183,  n.  (*),  8186ft,  8192, 
n.  (b),  8193,  n.  (o),  8193a,  n. 
(c),  3244a 

(.  2  (property  of  a  woman  married 
after  the  Act  to  beheld  by  her 
as  a  feme  sole),  8ie4a,  n.  (a), 
3172  a,  n.  (e),  8182,  n.  (d), 
3183,  n.  (J),  3216 

s.  3  QoMiM  by  wife  to  husband), 
3193ft,  n.  (c) 

s.  i  (ezecation  of  general  power), 

3248 

1.  6  (property  acquired  after  the 
Act  bya  woman  married  before 
the  Act  to  be  held  by  her  as  a 
feme  sole),  3164a,  n.  (a).  3172a, 
n.  (e),  3182,  n.  (d),  3183,  n.  (ft), 
aiHBa,  n.  (f),  3217 

B.  e  (as  to  stock,  etc.,  to  which  ft 
married   woman  is  entitled), 


a.  8  (investments  in  joint  names  of 

married  women  and  others), 

8220 
H.  9  (stock,  etc.,  in  joint  names  of  a 

married    wcmnn  and   othcis, 

3221 


STATDTES,  LIST  OF  (^oiUiMied). 
46  t  46  Vict.  c.  7G,  a.  10  (frandDlent  in- 
vestments  with  money  of  has- 
band),  3222 
B.  1 1  (moneys  payable  under  policy 
of  assurance  not  to  form  |»rt 
of  estate  of  the  insured).  3223 
B.  12  (remedies  of  married  woman 
for  protection  and  security  at 
separate   property),    3193,   n. 
(c),  3193a,  a.  (c),  3224 
s.  13  (wife's  antc-naptial  debts  and 

habiliUes).  3260,  n.  (6) 
B.  14  (husband  to  be  liable  for  hi* 
wife's  debts  contracted  befme 
marriage  to  ft  certain  extent). 
3260,  n.  (J) 
B.  16  (suits  for  ante-naplifti  hahOi- 

ties),  3260.  n.  (S) 
B.  16  (act  of  wife  liable  to  criminal 

proceedings),  3291a 
8.  17  (qoestions  between  husband 
and  wife  as  to  property  to  be 
decided  in  a  summary  way), 
3225 
a.  18  (married  woman  as  an  eie- 
catrii  or  tmsiee),  318fia,iL  (r), 
3226.  3246 
s.  19(B)lving  of  existing  settlements 
and  the  power  to  make  fature 
settlement*),  3239s 
B.  20  (married  woman  to  be  lialde 
to  the  pariah  for  the  mainte- 
nance Of  her  husband),  32£l, 
n.« 
s.  21  (married  wmnan  to  be  liable 
to  tbe  parish  for  the  maiste- 
nance  of  her  children),  3^ 
B.  22  (repeal  of  33  ft  34   Vict,  c 
93  ;  37  &  38  Vict  c.  50),  3191 
3216,  3260 
B.  23    O^ol    representative  td  s 

married  woman),  3226 
8. 24    (interpretation     of    terms), 
3186a,    n.   (r),    3227,    n.  («), 
3246 
3. 26  (commencement  of  Act).3ISIi, 
n.(«).3172a,n.(0.3182,n.(rf), 
3183,  n.  (#),  3193 
—      c.  82  (lunacy),  3348 
46  &  47  Vict.c.  52  (Bankruptcy  Act,  1883), 
2330a,  and  Appendix 
BS.  4,  6,6,7,8,9,17,  123  (initiatioB 
of       proceedings,      receiving 
onSer),  1610b,  c 
ss.  15,  21,  schedule  I.,  r.l— 3  (Gnt 

meeting  of  creditoisX  1610d 
B.  IS  (1—3,  6,  6,  12.  13)  (comperi- 
tion    or  scheme  of   amiige- 
mcnt),  leiOe 
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8TATDTE8,  LIST  OF  (,cmti*ved\ 
46  tt  47  Tict  c.  62.  u.  20,  6t  (adjadication 
of  bankruptcy  and  vesting  of 
property),  1610f 

E.  21  (1, 3,  3,  6,  7)  (appointment  of 
trustee),  16]0p 

s.  22  (1,  9),  (cominitlee  of  inspec- 
tion), 1610a 

8.  23  (composition  or  scheme  after 
adindication ;  anniUliag  of 
bankraptcy),  leiOu,  16lt)w 

a.  28(dischBreeof  banbrapt),  161  Ov 

s.  35  (annolDng  of  bankruptcy), 

leiow 

s.  43  (relation  back  of  trustee's 
title),  1610g 

a.  44  (description  of  baokrnpt'H 
property,  divisible  amongst 
creditora),  161011 

E.  46(reiitrictionofrightaolcrediU)r 
under  esecution  or  attach- 
ment),  IfilOk 

s.  4G  (duties  of  nbcriS  as  to  goods 
taken  in  execution),  16101 

H.  47  (av  oidance  of  volnntaty  settle- 
ments), 16 10m 

s.  48  (avoidance  ct  preferences  in 
certain  cases),  1610n 

a.  49  (protection  of  bonfi  fide  trans- 
actions), 16100 

3.  50  (possession  of  property  bj 
trnstee),  1610q 

s.  66  (disclaimer  of  oneroos  pro- 
perty), IBlOi 

e.  56  (powers  of  trustee  to  deal  with 
property),  1610r 

a.  57  (powers  exercisable  by  trnstee 
with  penuiftsion  of  committee 
of  inspection),  1610t 

m.  68,  62,  64  (2)  (distributiOQ  of 
property),  161  Ox 

ss.  m,  TO,  S2  (4)  (appointment  of 
trustee),  1610p 

ss.  121,  122  (small  bankruptcies), 
16I0I 

B.  125  (udminiatration  in  bank- 
ruptcy of  estale  of  deceased 
insolvent),  1610y 

B.  127  (general  rules),  1610a 

B.  170  (repeals),  1610a 
—      c.  61  (Agricultural  Holdings  Act, 
1883),  Appendix 
(notice  to  quit),  569a 
(improvements),  66Ta 

STATUTE  MERCHANT   OR    STAPLE. 
&e  Reuihtration. 

estate  by,  is  a  chattel,  696 
defeasance  of,  2079 
merger  of  estate  by,  3409 


STATUTE  MERCHANT, 

defined,  1146 
disused,  1151 
extinction  of,  1231 
STATUTE  STAPLE, 
defined,  1146 
disnsed,  1151 
exUncUon  of,  1231 
STIPULATIONS       NOT       OF       THE 
BSSEMCE  OF  CONTRACTS, 
construction  of,  284a 
STOCK, 

purohasc  or  bansfer  of,  in  another  s 
e,  712 


SCBP0BCHA8E, 

where  the  original  contract  it  disputed , 
2120 
SUCCESSION 

of  corporate  property,  1331 — 3 
SUCCESSION  DUTY,  p^e  554,  n.  (o) 

on  sale  of  a  reietsion,  8U0a 
SUFFERANCE, 

interest  by,  689—591 
SUICIDE, 
j  forfeiture  for,  1525 

SUITS, 

release  of,  2022 
I   SUPERSTITIOUS  USES, 
I  bequest  for,  page  318,  n.  («) 

SURNAME, 
I  proviso  as  to  nssnming  testator's,  175 

;   SURRENDER, 
j  defined,  2049 

express  or  in  deed,  or  implied  or  in 
I  kw,  2050 

I  presumed,  680 

operative  words,  2051 

what  may  be  surrendered,  2052 

requisites,  2053—9 

on  condition,  2060 

ofai    ■  


severing  a  joint  tenancy,  6 
where  it   does   not  affect   i 

created  by  the  surrenderor,  1613 
in  Uw  of  a  lease,  2063 
operating  as  agraut,  release,  etc.,  2624 
feoSmcuC  operating  as  a,  2624 
habendum  iu,  1782 
SURRENDER  OF  COPYHOLDS, 
defined, 2713 
alienation  by,  2713 
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1624  INI 

SUBRENDEB  OF  COPTHOLDS  (son- 
tintud). 

mode  of  Emrendcr,  2730 

wDnls  of  limiuilion  in   a  nuTender, 
272-1 

conBtruction  of,  2724 

to  the  use  of  a  will,  aSfiS— 8 

of  msiricd  women,  3173,  3174 
SUKVIVOR.     Sfe  Subvivorbhip. 

wbere  he  takes  a  contingeDt  remain- 
der, »99 
BUBVIVOBSHIP.    &e  JOIBT  Tenanct. 
601.650,2836 

neceeeity  for  surriiiag  paientfi,  8S1 
TACKINO,  1016—1019,  1133 
TAXES, 

clear  of  taxes,  1829,  2822 

parish  collector  of,  1354 
TENANCY  IN  COMMON.   Set  Tknaktb 
ra  Common. 

defined,  646 

how  created,  616—8 

what  unity  iiecessarj,  649 

no  entirety  of  interest,  660 

corte^  and  dower,  6GI 

of  advowEoD,  95 

of  tithes,  109 

dissolntion  of,  652 

partition,  653,  654 

voder  Settled  Land  Act,  1882,  660a 
TENANT, 

meaning  of,  265 
TENANT  FOB  LIFE,    fite  Lira. 
TENANTS  IN  COMMON.   &«TTOAirCT 
IK  Common. 

habUity  to  extent,  1173 

poeec»aon  of  one  was  the  posaeaaion 
of  the  other,  1469 

where  one  is  incapable  of  taki*ig,1736 

leases  by,  1910 

grant  of  rent  by,  61 

Eresentation  by,  103.  104 
ipse  of  shares  of,  2928 
livery  of  or  to,  1865 
coafinnation  of  estate  of  one,  2013 
disagreement  by  one,  2447 
for  life,  nnder  Settled  Land  Act,  1882, 
650a 
TENANCY  BY  ESTIEETIES,  627-63la 
&e  Fee-Tail. 


proclamation^2G94,2G96, 2632,2633 
withont  pToclamations,  2601,  2605—4, 

2627—2631 
by  a  tenant  in  tail  inrsmainderorre- 


TENANT  in  TAIL  (fcij«(i««<rf)- 
IHiv  (roxtinurd). 
by  a  tenant  in  tail  dLi^ised,  2aM 
by  a  tenant  in  tail  after  creatiDg  » 
-derivatire  life  eatati 


by  a  teoant  in  tail  after  aaa^ning 

dower,  2636 
by  a  tenant  in  tail  who  btd  made  s 

lease  not  warranted  by  the  st^ioit, 

or  confessed  a  judgment,  or  tncoiii- 

bered  his  estate.  2685 
by  a  tenant  in  tail  after  a  fine  br  bil 

issae,  2596 
by  an  equitable  tenant  in  tail  2398 
by  a  tenant  in  tail  by  the  gift  of  the 

Crown  for  aerrices,  2599.  2C31 
b;  a  woman  tenant  in  taU  of  land 

given  by  her  bosband  or  his  anco- 

tors.  2678 
bythe  tenant  in  tail  of  an  incorpueal 

hereditameot,  2610,  3650 
by  a  mortgagor  or  a  moTtfEa^ee,  36Gi 
by  the  tenant  in  tail  of  a  rent,  2601, 

2610 
by  one  who  had  bnt   a   contingent 

interest  in  tail,  2596 
by  a  grantee  of  a  tenant  in  tail,  2619 
by  a  sttanger  to  a  tenant  in  tail,  36C0 
Rfecrery, 

by  a  tenant  in  taU  operating  hj  es- 
toppel, 2666 
by  a  tenant  in  tail  without  a  pn^ier 

tenant  to  the  pnecipe,  orwitbooti 


tail,  2 
by  a  tenant  in  tail  after  a  roiiMile 

conveyance  or  settlement,  2669 
by  a  tenant  for  life,  and  an  alienor 

remainderman  in  tail.  2633 
by  a  tenant  tor  lite,  with  a  rtmole  re- 
mainder in  tail,  2677 
by  a  joint  tenant  for  life,  with  a  le- 

maittder  in  taU.  2693 
by  a  tenant  in  tail  where  the  reveruoo 

was  in  the  Crown,  3696 
by  an  equitable  tenant  in  tail,  2706 
powers  ol  under  Settled  I^nd  Act, 

1882,  par.  430a 

TENANT    IN    TAIL    AFTER    POSSI- 
BILITY OF  IS8DE  EXTINCT,  _ 
powers  of,  under  Settled  Laod'Act. 

1882,  par.  4G0a 
•Uenalion  by,  1535,  9053 
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TENANT  PODRATJTBB  VIE, 

powere  otnnderthe  Settled  Land  Act, 
1882,  par.  1140a 
TBNANT-BIGHT  ESTATES,  303 

TBNEUEyT, 

meaning  of  word,  3,  2SS 
TENURE 

ezplaioed,  26 

release  of,  2009 
TBBM  FOB  YEARS.    See  Ybabb,   Es- 

TATE   FOB. 

meaning  of  worl  "  term,"  566,  657 
is  a  chattel,  G  ' 

for  what  used  in  former  dajs,  B 
distinguished  from  a  freehold  interest, 

365 
use  made  thereof  for  protection  against 

estates,  chargeB.BudincumhiaDces, 

669 
dower  prerented  by,  613 
set  wide,  606,  573 
attendant,  568 — 581 
in  gross,  569— C7  4 
satistied,  569—681 
enlargement  of  residue  of  long  term 

into  fee  simple,  6Bla— e 
gtat.  8  &  9  Vict,  c.  112,  as  to  satisfied 

terms,  675—8 

rsumed  surrender,  580 
copyholds,  581 
Dses  of,  are  not  executed,  691 
uses  of  land  (or  a  term  are  executed, 

691 
limitation  over,  after  a,  836,  836 
grant  of  term  for  life,  remainder  over, 

810 
grant  of  residue  of,  after  death  of 

termor,  1913 
confirmation  of  part  of,  2041 
asBigumeiit  from  a  future  tim 
defeasance  of,  2079 
KTocatioo  of  a  bequest  of  term  by  its 

becoming  attendant,  2792 
merger  of,  S108 
charges  of  renewal  of,  565 
liable  for  debts,  1362  et  leg. 
within  the  Mortmain  Act,  762 
effect  of  jodgment  on,  1159, 1160, 1166 
covenanta  on  sale  of,  2277 
effect  of  fine  or  recovery  on,  2643 — 7, 

2692.     See  FiKE  AND  RECOVBBY. 
lei^hof  title  to,  1618 

TESTAMENT,  2740.     See  Will. 
TESTATORS.    See  Will. 

agreement  to  inflaence,  2128 
THBLLDS30N  ACT,  707—9 


THINGS, 

division  of,  2 
real,  3 

personal,  G 

lying  in  livery  and  in  grant,  11 

TIMBER.    See  Wabtb. 
defiuai,  3378 
on  land  leased,  191.'^ 
waste  in  regard  to,  3379—3388, 3101 
where  a  Court  of  Equity  will  permit 
timber  to  be  feUed,  3384 

TITHES, 

defined, 106 

their  several  kinds,  106 

to  whom  duo,  1U7 

Eirtions  of,  107 
y  Impropriations,  108 
ongin  thereof,  108 
estates  in  tithes  in  lay  hands,  109 
lay  impropriations, 

alienation  of  tithes  in  lay  bands, 

109 
oUier  incidents  to  them,  109 
title  to  them,  109 
lying  in  livery,  11 
cannot  be  granted  by  owner  of  «d- 

vowson,  99 
commutation,  110,  111 
merger  of  tithes  or  tithe  rentcharges, 

110,  111 
preservation    of    charges   on    tithes 

merged,  112 
apportionment  of  cbaiges  on  tithes 

merged  or  not  merged,  112a 
redemption  of  tithe  rentcharges,  114, 

115a— f 
jurisdiction  of  the  tithe  commutation 

commis-sioners,  116, 115a — c 
redemption  of  tithe  rentchaises  on 
land  required  tor  public  purposes, 
115a— f 
may  be  mortgaged,  996 
title  to,  1629 

by  whom  payable,  1919, 1920 
eichangc   of  annual   payments    for, 
11 5g 

TITLE.    See  Vendob  and  Pubohasbe. 

modes  of  obtaining  unimpeachable 
title  under  new  statutes,  1607— 
1611 

defined,  1217 

by  descent  and  by  purchase,  1218 

specific  kinda  of  titles,  1261 

release  of,  2021 

contract  for  lease  not  part  of  title  to 


iDi.  Google 


TOLLS. 

right  to  receive,  141 

uiclude<l   in  conTcjawx  of   manor, 

144a 
of  a  lighthouse  are  real  propertj,  4 
mone;  secured  on,  withju  (he  Mort- 
main Act,  756 


TEADB, 

restraint  c4,  234,  1798,  2431,2432 
condition  against  carrjiDg  on  certain 

troiles,  234 
Bale  of  trade  secret,  234 
use  of  a  tr&dtmark,  ISUO 

TEANSFKK. 

obligation   of  mort^ntg^  to  transfer 
instead  of  reconvcjiug.  1111a 


TREABUEE.TROVE, 

right  to  haTC,  144 

inclnded  in  conveyance  of  manor, 
144a 

TREES. 

mid  hy  a  tenant  in  tail,  429 

grant  of,  1754.  1766 

waste  in  regani  to,  3378—3386 

TRUSTS.    See  Uses. 

definition  of  an  equitable  estate,  and 

of  an  equitable  interest.  684 
meaning  of  the  term  "  tmst "  and 

"tniat  estate,"  686 
<tifferent  kinds,  681! 
express  private,  BST — 710 
deSnition  of  an  express  trast,  fi87 
executed  and  executory,  688, 688, 701 , 

702 


defined,  724 
under  a  covenant  I 
convey,  transfer,  or  pay  money 
or  olhcr  proi)erty,  726 
on  a  fraudulent  conveyance,  726 
of  a  leatc  renewed,  727 
of  a  tenant  for  life  under  Settled 
Land  Act,  1882.  jiar.  72Ta 
express  uses  unexecuted  bytbestatute 

are  trusts.  OKO 
what  uses  are  not  executed,  6511 — 4 


uses  which   could   not  1: 
oonrintently  with  the  ir 


eiecnfed 


TRUSTB  iemUiniuid). 

ttses  of  chattels  BJG  trusts,  694 

uses  of  copyholds,  69G 

what  words  will  create.  69C — 9 

governed  by  the  same  rules  as  legal 

estates,  700 
exceptions,  701,  709 
conveyance  of  equitable  estates,  701 
declaratiun  of,  704,  2263—8 
for  accumulation,  706—709 
implied  or  resulting,  711—723 
conveyance,  sesigtunent,  transfer,  « 

security  in  another's  name,  711  — 

714 


717 
where  there  is  no  considenttioi),  ok, 

or  tiBst,  718,  719 
where  a  porticular  interest  only  il 

limited,  720—723 
use  of  a  rent  upon  a  use,  50 
trust  eiitales  passing  under  a  gi^veral 

devise  under  the  old  law,  2956 
but  not  under  the  new  law,  2997 
forfeitnre  of  trust  estAtes,  1527 
enforced  in    favour   of   Tolanleei^ 

2131,  2536-B 
void  trusts  engrafted  on  an  appcnnt- 

ment,  2133 
devolution  of,  on  death,  997a 

TRUSTEES, 

tenants  for  life  under  Settled  I^nd 
Act,  1882,  par.  727a 

who  may  be,  3087 

equity  never  wants  a  traslEC.  3088 

dcTolntion  or  delegation  of  a  tmt, 
3089,3090 

investment  by,  3091— 3103a 

most  join  in  conveyances  and  recdpts, 
3104,  3104a 

notice  to,  2069,  2071 

responsibUity,  3l0a,  SlOii,  3107a 

protected  in  acting  under  poweret' 
attorney,  957,  957a — c 

every  trust  instrument  to  be  deemed 
to  contain  indemnity  and  rdm- 
bursemeot  clauses,  3107,  3107a 

remanenttion.  31 U8 

expenses.  3101' 

benefit  to,  2363—5,  SlOB 

legacy  to,  2886 

wrongful  couvendon,  charge  or  aliena- 
tion by,  3110,  3111 

as  to  receipts  of  trustees  being  effec- 
tual discharges,  3128 

conveyance  of  legal  estate  to  cestui 
que  trust,  3129 

in  of  trust,  244S,  3130.  3131 
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TRUSTEES  fymainved). 

proTiBons  of  stat.  13  k  U  Vict  c.  60, 
l&lc  16  Vict  c.  55,  2.1  &  24 

Vict,  c  UB,  37  &  38  Vict,  c, 
7S,  sad  38  ^  39  Vict.  c.  87, 

of  uDBoiuid  mind,  3133,  313(, 
3137 

who  are  infknts,  3133,  3134 

out  of  jnriBdictioD,  3133,  3134, 
3137 

who  caunot  be  foond,  3133, 
3134,  3137 

where  it  U  iincert«in  who  was 
the  survivor,  3135 

where  it  is  ouccrtain  whether 
living  or  dead.  3135,  3137 

where  a  trustee  dies  without  an 
heir,  or  it  i»  not  known  who 
is  his  heir  or  devisee,  3136 

unborn,  3136 

who  neglect  or  refuse  to  trans- 
fer or  receive  income  or  sue, 
3137 

who  refuee  or  neglect  to  coave; 
or  release,  3144 

convicted  of  felonj,  3146 

power  to  appoint  a  person  to 
convey,  atisign,  release,  dis- 
pose of,  or  transfer,  313S — 
3143 

effect  of  a  vesting  order  as  to 
stock  or  choees  in  actioD, 
3137 

effect  of  an  order  as  to  copy- 
bolde  or  customary  Uuda, 
3140 


general  power  to  appoint  and 

vest,  3142— 316G 
vesting  order  in  the  case  of 
lands  direct«d  to  be  sold,  3141 
vesting  orders  to  be  stamped, 

3149 
death  of  bare  truetee,  31S0— 1 
provisions  of  sCat  44  ii  45  Vici.  c.  41, 

appointment  of  new  trustees, 

vesting  of  trust  property,  etc., 

3155 
retirement  of  trustee,  3166 
pon-ers   of   new   trustees    ap- 

poiuted  by  the  Court,  933a, 

3167b 
vesting  of  trust   property  in 

new  or  continuing  trustees, 

3167a 
power  for  trustet-s  for  sale  to 

sell  by  auction,  etc.,  929a 


IX.  1627 

TBUSTEES  iroiUi««edy 

provisionsof  stat.  44  ic  46  Tict  c.  41, 
as  to  trustees  ieotUimied). 
trustees'  receipts,  1673 
power  for  executorsand  truslees 

to  compound,  etc.,  308Ga 
powers  to  two   or  more  eie- 

cutors  or  trustees,  SOSCb 
application  by  traatees  of  in- 
come of  property  of  infant 
for  maintenance,  etc.,  3332a 
provisions  of  atat.  45  &  46  Vict  c.  38, 
as  to  trustees 
application  of  money  in  bands 
of  trustees  under  powers  of 
settlement,  3127a 
appointment   at   trustees   b7 

the  Court,  3157e,  3307c 
number    of   trostccs   to    act, 

3104a,  n.  (£) 
tnislees'  receipts,  1673,  3126 
protection  of  each  trustee  iu- 

dividuaUy,  3106 
protection    of    trustees   gene- 
rally, 3107a 
trustees'  reimbursement,  316S 
reference    of    differences    to 

Court,  31G7d 
notice  to  trustees,  3127a 
tenant  for  life  trustee  for  all 
parties     interested,     44Em, 
727a 
provisions  of  stat  46  &  46  Vict  c.  .^9, 
as  to  trustees 
appointment  of  separate  seta 

of  trustees,  31 56d 
disclaimer  of  power  by  trustees, 
9Sla, 3167b 
prlnciplea  of  the  Court  in  selecting 

new  trastces.  3163, 3164 
appointment  of  tmstee  whom  the  tes- 
tator has  excluded,  3168 
payment  or  transfer  of  trust  funds 

into  the  Court  of  Chancery,  3169 
rule  as  to  estate  taken  by,  382 
when  they  take  a  fee,  380,  381 
when  tbey  take  the  legal  estate,  693 
usual  limitation  to  preserve  contin- 
gent remainders,  848 
lien  of,  980 
right  of  mortgagee  from  trustee  of 

company,  1024 
sale  by,  1681— 3,  1704 

Snrchnses  by,  2364—6 
aty  of,  in  cxcrci<:iDg  a  power,  2149 
covenant  by,  22li5 
statutory  power  to  sell  or  mortgage, 

967—971 
powers  of  trustees  appointed  by  the 
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DNCBRTAINTT 

in  n  deed,  2442—4,  261T 
in  a  will,  281* 


dlBtin^^uished  from  a  lease,  1893 

obliffDliun  of  cavenanta  ou  untter- 
leemx  and  persona  claiming  under 
him,  1821,  1948 

posKcssioD  taken  hj  coosent  on  con- 
tract for  anderleose,  not  waivei  of 
title,  I9i8a 

from  a  future  time,  2073 


UNDERWOOD 

granted  by  copj,  800 
UNSOUND  MIND.    *«  Lukatics. 
"  UMTIL  " 

denoting   a  apecial  limitation,   166, 
167 


821 
?ES.    *e  Trobts. 
meaning  of,  661 
ori)rin  of,  6S2 
evils  incident  to,  663 
Statute   of   Usca  and  Ita  oper 
664— fi70 
in  the  case  of  rents,  BO 
where  word  "use"  or  '■  trust 

necoBsnry,  66fi 
seisin  to  serve,  fi72 
no  use  on  a  release  of  right  o 

render.  673 
on  a  bargain  and  sale,  o 
stand  seised,  or  appoinlment,  674, 
691,  692,  21B0— 21o3b 
who  may  be  seised  to,  675 
who  may  be  cestui  qoe  use,  676 
when  a  persun  takes  by  the  comno 
law,  and  when  by  the  Statute  t 
Uses,  676 
of  what  a  use  may  be  limited,  677 
grant  of  easements  by  way  of  uBe,677a 
limited  by  will.  678 
resulting.  6T9— 683 
deeds  to  lead  and  declare  uses, 
naiure  of,  2108 
of  fines  or  recoveries,  2108—3110 
variimce  between  fine  or  recovciy 

and,  2110 
measure  of  right   of   declaring 

uses.  2111 
deeds  of  revocation,  21 12 


USUBV,  2439,  2440 

VENDOR    AND    PURCHASBR.       Sft 
Conditions  of  Sale- Fkaud. 
vendor's  title.  1616  rt  trq. 
length  of,  1616.  1617 
right  to  production  of  prior  title, 

1618 
in  case  of  an  advowson,  1618a 
in  case  of  a  term  of  years.  I61Sa 
kind   of  title    required,   1619— 
162!* 
implied  agreement  to  make  a 
title  to  all  tbe  Tendor's  in- 
terest, 1619 
doubtful  title,  1621 
title  under  indemnitj,  16S1 
equitable  title,  16S1 
"freehold,"  1620 
title  depending  on  dettruc- 
tion  uf  contingent  rtmain- 
dera,  or  on  the  Statute  of 
Limitations,  1621 
incomplete  title.  1623 
compensatioD,  1623 
lessor's  title:,  1624,  16i4a 
title  to  lands  allotted.  1623 
title  to  lands  taken  in  ex- 
change, 1626 
title  to  enfranchiud  land, 

1627 
title    to    property    derived 

from  the  Crown,  162S 
title  to  tithes,  1639 
under  a  power,  1618 
under  a  poatnupUal  settlement, 

1618 
defects  in,  1630— 1636a,  16S2 
invcstigaliun  of  title  by  midarto 
determine  on  what  condititau 
to  sell,  1638 
waiving  objections,  1633 
description  of  the  property,  1641 
application  of  purchMe-monej,  IGM 

—1673 
power  to  give  receipts,  1673 
mistaken  payment  to  a  tenant  fu' life 

or  other  party,  1664,  n,  (*) 
vendor's  ben,  1393,  1393a,  1675—9 
proviso  as  to  |>eDaltj  for  breach  of 

agreement,  1663 
sale  of  an  estate  for  an  annuity,  liHt, 

1708 
sale  by  trustees  and  othera,  not  bdng 

owners,  1681 — 3 
puichsw  by  a  tenant  for  life,  2369 
indeoinity  to  a  rendor,  1684 
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VENDOR     AND     PURCHASER    (can- 


1  of  aathority  to  sell  or 
pnrchaae,  16H7 

Hale  ol  ^odwill,  1688, 1G89 

sale  of  interest  under  a  diaputed  con- 
tract. 2420 

right  to  diWdends  on  a  Bale  of  life  in- 
terest in  stock,  1891 

deposit  by  purchaser,  1693 

pnrchaee  contract  regarded  as  per. 
tOTmed  in  i^ard  to  consequenecs, 
1698—1699 

vendor's  riftht  to  interest  and  pur- 
chaser's rights  to  the  profits,  1700, 


■M,  1702 


1701 

where  vendor  most  par  i 
risk,  1703 
Bearching  for  incumbrances,  2410 
devise,  sale,  or  charge  before  convey- 
ance, nOTi 
right  of  heir  to  have  estate  purchased 
oDtofaticestor'H))urM)nal  ciitate.l  706 
cesser  of  the  catnte  or  thing  before 

conveyance,  1709 
pnrcbase  by  two  person^  605 
purchase   in  another's  name,   711 — 

713a,  1692.  23fi2 
eviction,  227E 
purebflse,  with  right  of  repurchase, 

990— B 
sales  and  purchBees 

by  married  women,  3176—9 
by  infants,  329G 
by  lunatics,  3341 
by  solidtofs,  2358 
by  agents,  2362,  2365,  2366 
by  aliens,  3350 
by  Ronuin  Catholics,  3364 
by  persons  who  have  acquiied 
knowledge    of    the    property 
from     their    employment    as 
traBlecs,    mortgHKces,    eiecn- 
(ors,  ageiitK.  commiKsiunerv  and 
truBttes   of     bankrupts,    etc., 
2363- y 
abandoning  agreement  for  purchase 

by  bankrupt,  ISHS 
application   of  Blftleil   conditions  of 
sale  to  all  purchases,  1663a 


In tore,  816 

vested  in  possession,  819 
vested  in  right  or  inUrcst,  819 
vested  rather  than  contiuccnt,  880.  S81 
postponement  of  the  enjoyment  till 
after  the  period  of  vesting,  883 


VESTING  OBDBB,    S?e Bankbuptct— 

INBOLVESCT. 
under  stat  13  b.  14  Vict.  c.  60,  and 
15  k  16  Vict.  c.  55,  par.  3133—3149 


VOID  AND  VOIDABLE  DEEDS  AND 
CONTRACTS, 
absence  or  failure  of  the  considera- 
tion, 2331—2340 
inadequacy  of  the  consideration,  2341 
—2361 

anIawfidneM   of   tbe  consideration, 


deeds  and  contracts  invalid  on  ac- 
count of  constructive  fmnd 
practised  by  persons  standing 
in  a  confidential  or  peculiar 
relation  to  the  parties  sought 
to  be  bound  by  such  deeds  or 
contracts,  2363-2369,  as  by 

parents,  2354,  236a 

guardians,  2366 

quasi  guardians,  advisers,  minis- 
ters, etc..  2367 

solicitors,  2358— 2360b 

doctors,  2361 

agents,  2362 

trustees  or  other    persons  who 
ha»e  acquired  a  knowledge  of 
the  property,  2363—9 
deeds  invalid  on  account  of  fraud  on 
third  persons,  2370—2414 

clandestine  marriage  contracts, 
2371 

fraud  on  marri^es.  2372,  2373 

<lceds  of  gift  of  good.s  in  trust  for 
the  use  of  tbc  donor,  2374 

deeds  void  under  the  stat.  13 
Elii,  c.  5,  par.  1125,  2375— 
2390 

ilee<l4  void  by  reason  of  the  pos- 
Bciuiion  under  them  being  re- 
tained, 2381 

voluntary  deeds  void  under  the 
stet.  27  Eliz.  c.  4,  ss.  I,  4,  par. 
1125,2391— 240U 

deeds  void  nnder  the  stat,  27 
Eliz.  c.  4,  B.  5,  an  subject  to  a  ■ 
IKtwer  of  revocation,  2401—3 

mortgage  or  conveyance,  with 
notice  of  another's  title,  2404 
—2413 

necret  deed  calculated  to  de&aod 
purchasers  or  incumbrancer', 
2414 
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1630  IN 

VOID  AND  VOIDABLE  DEEDS  AND 

CONTRACTS  (_aiiitiHiieS). 

coQtracta,  Hgreemeate,  oi  corenants, 

which  are  BgRlust  public  policy, 

2iHft-24« 

where  peraoQS  are  not  free  agents, 

2416 
BAGizimienta  by  persoDB  holding' 
offices  nnder  aoTemment,  or 
bjfellow8otcoUege8,24 16, 24 1 7 
agreemeat     between    appointor 
and  appointee  o(  au  cJBce  as 
to  fees,  2418 
asfiicnmenle     involving     cham- 
perty, maintenance,  or  bnyiag 
of  pretended  titles,  2119 
asdgnments  of  mere  naked  rights 

to  litigate.  2420 
aaaignmenls  of  things  in  action, 
rights  of  entry,   possibUitics, 
and  executory  inbereats,  2421 


contracts  to  facilitate  mamagee, 
2429 

contracts  in  restraint  of  marriage 
or  trade,  2430—2 

suppression  ot  criminal  proceed- 
ings, 2433 

withdrawal  from  a  suit  fot  di- 
vorce, 2433 

dmoniacal  contractu,  2434 — T 

assignmentB  in  f  rand  of  creditois, 
2375—2390 

agreements  to  convey  property, 
il  devised,  2438 

nauHoUB  contracts,  2439,  2440 

contracts  to  effectuate  an  im- 
moral purpose,  2441 

contracts  by  husband  to  transfer 
to  the  wife  his  rights  and 
duties  as  regards  his  children, 
3193 

deeds  void  for  nncertaintv,  2442 
—4 

VOLDNTABY  DEEDS, 

revucablenesR  of,  2334,  2335 

enforcing,  2336 — 8 

void  aa  against  creditors  under  the 

Stat.  13  Elii.  c.  e,  par.  237S— 2390 
void  as  against  purchasers  under  the 

Stat.  27  Elii.  c.  4,  ss.  1,  4,  par.  2391 

—2403 
execution  of,  by  lunatic,  3342 


WAIFS, 

right  to  have,  144 

included  in  conveyance  of  mancr.  144a 
WAIVER 

of  benefit  of  a  covenant  or  ctmditica, 


WARD.    Sfe  Infant. 

settlement  on  a  word  of  Court,  £303 
transactions  between  guardians  sod 
wards,  2356 
WARRANT  OF  ATTORNEr 
to  confess  judgment,  1154 
WARRANTY 

barring  estate  tail,  425 
'  lolished 
>t  to  de 
1502 

WARREN,  139,  140,  143.  1772 
WASTE. 

deflned,  337G. 3376 

diSercnt  kinds  of  voluntarv  wastes 

3377—3397 
in  trees  and  hedges,  3378 — 3386 
in  houses,  3367—3391 
Hsn^rds  mines  and  pita,  3393—4 
chauging  the  course  of   husbandry. 

3396 
destruction  of  heir-loums,  3396 
destruction  of  game,  etc.,  3397 
who  may  and  who  may  not  commit. 
3398—3406 
tenants  in  fee  or  in  tail,  3396, 

tenants  for  life,  3400 
ecclesiastical  persons,  3401 
tesanU  for  yeais,  3386.  3402 
tenants  at  will,  3402a 
lord  or  tenants  of  a  manor,  3404, 

3406 
mortgagee,  998. 998a 
mortgi^or,  1063 
exemption  from    impeachment  fcr, 
3339—3405 
WASTE  LAND, 

ownership  of,  301 
granting  portions  of,  302 
WATER, 

right  to  running  water,  149,  n.  (i) 
grant  of  a  piece  of,  1T$S 
claim  by  prescription,  1462 — 9 
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"WATER-CODBSE, 

claim  to,  bj  prescription,  1462 — 9 
WATS, 

defined,  145 

different  kindo  of,  14'i 

how  they  arise,  IIQ 

Dot  created  b;  bai^ain  and  sale,  146, 

147 
eitinelioD  of,  148 
dereatment  of,  U9 
conveyance  of.  H9a 
claim  to,  by  prescription,  1452—9 
panaiDg  by  a  grant  of  laud,  1T54 
WIDOW.     See  DOWEB— JOIKTORB. 

tigbt  o(  under  the  Stat,  of  Disl.ribn- 
tioriB,  or  the  cnstoms  of  London 
and  York,  1406—1429,  328'J 
WIFE.    Set  Mabbibd  Women. 

deriee  t*  a  n-ife  to  maintain  children, 
69S 
WILL,  ESTATE  AT, 
defined,  582 
creation  of,  58,1 
delermimition  of,  584,  585 
rent  and  emblements,  686 
not  asHignable,  587 
seldom  arises,  588 
is  at  will  of  both  parties,  683 
waste  by  tenant  at  will,  3402a 
WILL,    Sfe  BEgvEar— Detibk. 
defined,  2740 
who  may  make,  2744 
of  drunkards,  2744 

pemons  under  duress,  2744 
soldiers  and  sailorti.  2764,  27SG 
of  testators  domiciled  abroad,  2776 
married  women,  3170— 3172a 
infant  R.  3.114 
insane  |>cnions.  3344 
requisite  forms, 

requisite  fornw  before  1  Vict  c. 

26,  iMr.  2747-2763 
alterations  as  to  the  forms  by  1 
Vict  c.  26,  and  the  prOTisions 
of  15  Vict.  c.  34,  and  24  &  25 
Vict.o,  114,  par.  2127,  2764— 
2780 
signing.  2748— 2T61,  2764—8 
publication,  27E2,  2769 
attestation,  2127,  2748— 27S6,  2764 

—2774 
incorporation  of  a  paper  referred  to 

in  will,  2T68a 
appointment  by,  2127,  2744 
written  or  verbal,  2747 
in  the  form  of  a  deed,  2758 
registration  of.  2T61I,  2760 
enrolment  of,  2761 


WILL  (eond'nuMl). 
probate  (d,  2762 
mistakes  in,  2746,  2T45k 
essential  that  testator  ahould  know 

contents,  2746 
no  relief  against  defective  execution 

of.  2763 
alteration  in,  2774 
what  ma;  be  devised  or  bequeathed, 
hope  of  succession.  2781 
contingent  and  other  future  inter- 
ests, 2782,  2790 

rights  of  entry,  2783,  27flU 
property  of  which  the  testator  was 

not  wised,  2784,  2790 
title  by  mere  possession,  27SG 
interest  of  grantor  Bnder  a  void- 
able conveyance,  2786 
estat«  of  mortgagee,  2787 

X'ty  of  redemption.  2787 
r-acqoiied  property,  2788 — 
2790 

customary  freeholds  and  copy- 
holds, 2728,  2729.  2790 

estates  pour  autre  vie.  2790 

terms,  2757,  2788,  2792 

crops,  2794 

general  disposing  power  noder 
1  Vict  c.  26,  s.  3,  par.  2790 

advowsons    and    presentations, 
2793 
devisees  and  legatees,  2840—2888 

saslainiug    a   certain   chaiacter, 
2840 


.r  de- 


scription, 2841—6 
derises  and  bequests  to 
parent  and    children, 


direction     that    shares    of 

daughters  be  settled  npoa 

themselves  strictly,  2868 
heirs  or  descendants,  2864 — 

2874 
a  person  and  his  heirs,  or  the 

heirs  of  a  person,  2875 
cousins,  2876,  2877 
nephews  and  nieces,  2878 
great-nephews    and  nieces, 

2879 
relations  or  a  fiunily,  2880 

—2 
nest  of  kin.  2883—6 
piTSoDB  claiming  under  the 

Statute  of  DistribulioDH, 

2883—5 
trostoes,  2886 
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1632  a 

WILL  (continueil). 

devinees  and  lepuleo?  (roiit'Hued). 
eiecnMra,  2SH6,  2887 
represenUtives,  28K8 
the  parish  or  parish  church, 

28»0 
tfae  Chancellor  of  the  Ezcbe- 

quer,  732 
Roman     Catholic     priests, 
chapels,  and  schools,  732 
a  bankrupt.  2891 
serranta,  2HU2 
implied  devises  and  bequests.  2892a, 

28<J3 
revocation  of  devises  and  beqaest^ 
2894.     Ser  REVOCATION, 
under  the  old  Uw.  2S»d— 2919 
nnder  the  atat.  1  Vict,  c  2ti,  par. 

lapse  of  devises  and  bequests.  2926 — 

2933 
republication  of,  2934—2938 
revival  of  revoked  will,  2939—2911 
condition  not  lo  dispute.  218-26* 
general  rules  of  construction  of,  2795 

Set  CONBTBUCTIOS. 

at  what  tiioe   a  will   speaks,   281<>, 
2817 


WITNESSES 

lo  deeds.  2462 

to  wills,  2127, 2748—2766, 2764—2774 


WORDS.  Ike  CosaTRUCTiOK — Pabcels. 
general  and  special,  2616.  2516 
rejected  or  supplied,  2519.  2607 
transposition  of.  2513,  2808 
construction  of  certain  eipresslons 
(^not  alpliabtticallyarranged')  : 
"  my  unsettled  real  estate,"  2961 
''  persons  entitled  under  the  Sta- 
tute of  Uistributinns."  2883 — 5 
"  who  have  issue."  2829 
"may  be  born,"  3852 
"  next  surviving  son,  daughter,  or 
child,"  2867 
a  perjun  and  her  children," 


ioontinueir). 
of   < 


5U9 


"to  my  relative 


5U9 


1  America," 

"  all  lands  or  goods,"  1759 
lands  "  purchased,"  29f.2 
"  house  as  now  in  the  occupation 

of  A.,"  2964 
"  on  condition,"  164 


(lut  alfihabeticallj/  arranged), 
\ronliHiud'). 
"  subject  to  the  performance  of 

the  covenanlfl,"  2831 
"  subject  to  the  mort(»|^''  1389 
"claiming  under,"  1827 
"  die  without  issue,"  417,  (18 
"  die  without  leaving  issae,"  117. 

lis 
"  in  default,"  or  "  on  failure,"  or 

■'  tor  want  of  issue."  117,  US 
"  have  no  iasne,"  117,  118 
"die  before  their  shares  becnae 

payable,"  881 
dying  "  unnmrried"  or  "  withooi 

being  married,"  282H 
"  subject  to  the  incnmbrancet.' 

2831 
"upon  the  security  of  the  fundi 

of  any  company."  3IKI8 
■■  clear  of  taxes,"  etc.,  62,  1829. 

2821—2 
"  Orst  male  heir  of  the  tnaocii  cj 

his  &mil7,"  2S69 
''  in  the  character  of  the  thai  male 

heir  of  the  body,"  2874 
"all  other  chattel  property,"  3004 
"  estate  tail  in  possession,"  2S38 
"  all  the  reat,"  2836 
"so  specifically  devised  or  be- 
queathed," 2839 
"  the   division    of    my    estate," 

2339a 
* '  heirs  or  next  of  kin  of  A.deceased, 
as  r^iarda  personalty,"  2864a 
construction  of  certain  words  (fllplt*- 
bflicaUij  arranged) : 
■■  after."  832 

"  and"  construed  "  or."  2513 
"  annoyance,"  1832 
"  as  soon  as,"  821,  833 
"at,"  821 
"  attaining  his  twenty-fifth  year." 

2827 
"  become  the  eldest  son,"  28&aa 
"  iK^ten,"  and  "  to  be  begotten,*' 

397,  2629,  2862 
"chatleU,"3003 
'■  child,"  399,  3336a— 3338 
"children,"  2S63,  2351,  333«»— 

3338 
"clear,"  62,  63, 1829,  3621 
"conunon,"  1771 
"controversies,"  2020 
"  cottage,"  1762 
"cousins,"  2876.  2877 
"daughter,"  3337 
"  debentures,"  2999 
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WORDS  (^roHiinvrd). 

conBtmction  of  certsin  words  (fiipJu-   I 
bttiaiUy      ammgrd)      (eon-   ' 

"  deductionB,"  3832 

"  deBccndanU."  1251,  n.  (*) 

"  dcTolve,"  2832 

"  die  witbont  leaving  children," 

2630 
"  daring,"  166,  167 
"  educated  abroad,"  177 
"  edacation,"  3330 
"  effcctB,"  3003 
"  eldest  male  lineal  descendant," 

2870 
"  eldest  child,  son  or  dsDghter," 

2866 
"  eldest  son,"  28568 
"  entitled,"  2818 
'•  Mtate,"  377,  2961,  2952 
"  et  cEtera,"  3006 
«  iamUy,"  697,  918,  2880,  2882 
"  farm,"  1760 

287fi,  2877* 
"  for,"  33S9 
"  foreign  bonds,"  3002 
"  foreign  stock  or  fund,"  2992 
"  free  occnpancy,"  2837 
"  from  and  after,"  821,  832 
"  from  a  certain  daj,"  2530 
"  furniture,"  8008 

"  fixed  fnmitnre,"  3007 
"  hoosehold  fumitnrc,"  3008, 
3010 
•'  goods,"  3009,  3010 
"  government   stock  or   fond," 

2992 
"  ereat-QephewB  and  nieces,' '2879 
"heirs."    Sec  Hkib  or  Heibb. 
"  heirs  male,"  2868,  2869 
"  heirs  male  "or  "  female  " 
in  a  deed,  396,  2531  ;  or 
inawill,  400,2868,2869, 
2874 
■■  right  heirs,"  2a(iS,  2866 
"then  male  heir,"  2874 
"  neit  heir,"  2867 
■'  houBe,"176*,  1761— 2 
'■  household  effects,"  3010 
'-  household  goods,"  3009 
■'  if,"  166,  167,  828—830,  832 
"  in  caae,"  828— 830,832 
"  insolveac;,"  2532 
"  interest,"  2823 
"  iaroe,"  411,  2869—2868, 3337 
"  issue  in  tail  male,"  401 
"  issue  male,"  2S62 
"  legacies,"  2638 
"  li^  Bunoity,"  1642 


WOBDB  (eonttsKeJ). 

coiutniction  of  ceriAin  words  (oIdAji- 
hetically     arraa^etT)       (w»- 

"  linen,"  3012 
"  liTing,"  2963 
"  London,"  2613,  2633,  2831 
"  3329,  33S0 
education,  and 
bringing  up,"  3330 
"  male  descendants,"  2871 
"  manor,"  1763 
"  messuage,"  1761 
"  minerals,"  2534 
"mines,"  1787,2534 
"  moiety,"  377,  n.  (/> 
"  money,"  2986,2987,  3001 
"  due,"  2989,  2990 
"  ready,"  2991 
■'  in  the  funds,"  2994 
"month,"  172,2535 
"  my,"  2982 
"  nearest  of  kin  in  the  male  line,'' 

2872 
"  nephews    and    nieces,"    2878, 

2879,  2881 
'■  next  of  kin,"  881 
"  next  of  kin  of  my  own  family," 

2883 
"  next    legal     representatives," 


"  offspring,"  2 


"  1832 


,   construed  "  and,"  2618 
"  parliamentary  stock  or  fund," 

2992 
"  part,"  377,  2823,  2824 
"  payable,"  881 

"  pecuniary  legacies,"  2981,  2988 
"  personal  estate,"  3003 
"  plant  and  goodwill,"  3011 
"plate,"  3013 
"  pool,"  1768 
'■  portion,"  2636,  2823 
"  produce,"  165{) 
"  profit*"  ]76Ba 


"  property,"  377,  3008 

"  provided,"  164.  828—830 

"  quarries,"  2534 

"  railway  stock  or  shares,"  2993 

"  real  tatatc."  2953 

"rectory,"  1764 

"  relations,"  918,  2680,  2881 

"  remainder,"  377, 1769 

"  representatives,"  "  legal  repre- 
sentatives," "  next  legal 
TeprGsentatives,"  "  personal 
repreeentatires,"  "  legal  per- 
sonal reprCBentatives,"  2888 
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WORDS  (eontinued). 

coDSbiictioa  oE  certain  words  (al/iha- 
beticaily     arranged')      (ciin- 

"  reversiolj."  377,  1769 

"  securities   for  money,"    2966, 

8000,3001 
"  servant  in  my  domestic  esta- 

bli  shment,    28  92 
"  same,"  2613 
"eharu8,"377,  1770,  2823 
'-  so  long  as,"  16G,  167 
"  so  that,"  164 
"  TOO,"  WH,  3387 
"  Htrict  settlement,"  283E 
"  support,"  3330 


"  taxes,"  2823,  2S22(l 
"  taxes  and  asscianieuls,"  2822ii 
"  term,"  666, 657,  29H5 
"  then,"  832 
"  things,"  3003 
"  thirii."  2537 
"  till,"  165,  167 
"  toft."  I7fi6 

"  nndivltled  qunrter,"  377 
"  until,"  165,  l«7 
"  upon,"  821 

"  ubqbI  covenants,"  2173,  2171 
"  DBually  deDiised."  2161 
"  tested  in  securities,"  3001 
"  Ticarage,"  1764 
"  wftiren,"  1772 
"  water,"  1768 
"  whan."  821.  832 
"  whiUt,"  166,  167 
"younger  children,"   Oil,  914, 
2865,  28&5a 

WOBSHIP, 

conveyance   of  laud   for  sites  for 
plaiies  of,  81  la 


WRECKS, 

right  to  bave,  144 

included   in  conveyance   of   muor, 
144b 

TEAR,  DAT,  AND  WASTE,  1519 

TEAR  TO  TEAR, 

tenancy  from,  569 — 661,  588 
assignable,  669a 

TEARS.  ESTATE  FOE.    See  TEAM. 

nature  of,  661 

at  the  common  law,  652 

under  the  Statute  of  Usee,  532 

beginning  and  end  of,  633—7 

tenancy  from  year  to  year,  659 — Mil, 


devolves  U, 

trust  to  pay  rente  till  another  ooiiks 

of  age,  563 
holding  over.  664 

charges  of  renewal  of  leasebokk.  Ki 
estovers,  666 
emblements.  667 
improveiQents,  567a 
loug  teims  for  special  p 
attendant  terms,  568 — 581' 
cii  lai^ment  of  long  terms  into  fte 

simple,  saia— e 
use  made  of  long-satisfied  terms,  543 
determinable  on  the  dropping  of  a 

life,  432,  433 
mortage  of,  1081—3 
tortious  alieuatio  n   by  a  tenant  for 

jeaiB,  1537 
SDirender  of,  2052 
repair  of  leasehold  beqaealhed,  2S31 
paeeing  under  a  general  devise,  N53 

waste   by    tenant    for   years,   3SSi, 
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LEGAL    WORKS 


BDITBD  OB  WBITTKN   B 


JOSIAH  W.   SMITH,  B.C.L.,  Q.C., 

L   BENCHEa  OF 


A  COMPENDIUM  OF  THE  LAW  OF  REAL 
AND  PERSONAL  PROPERTY. 

PBIMAHILY  CONNECTED  WITH   CONVEYANCING. 


A   SECOND  BOOK  FOR   STUDENTS, 

AND  AS 

A  DIGEST  OF  THE  MOST  USEFUL  LEARNING 
FOR  PRACTITIONERS. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Sirth  Editi-m 
(^Ealarged,  and  '■mbniying  the  altrratioH)  math'  by  tlir  rn-rut  Statulea.') 
liv  THE  Author,  akd  J.  Trdstkah,  LI«M.,  r/  Uaeolti'i 


Volume'.     8cH.     IH(<4.    Price  X.2  2».  doth. 

NotloeB  of  Former  Editiona. 

'■  Aa  a  rofroflhcr  to  the  memory,  and  a  repository  of  iiiformotion  IhnI  in 
wnnlcdin  dnily  practice,  it  will  be  found  of  great  value. "^ — Jnritt,  April  5, 
1866. 

"  It  will  be  BCCD  from  this  oatlinc  that  the  work  ia  extremely  well 
planned  ;  the  topics  are  artBDged  in  tbc  natural  order  aa  the;  flow  out  of 
one  another,  and  thus  immensely  aid  the  reader's  memory.  He  writes 
like  a  man  who  is  master  of  his  theme,  clearly  and  concisely." — Law 
Timt,,  Dec..  18S5. 

'*  A  portly,  admirable  volume.  ...  He  hA£  given  to  (he  student  a 
book  which  he  may  read  over  and  over  ajjain  with  prolit  and  pleasure." — 
LaiP  Time',  Jau.  21,  I8G5. 

"  The  work  before  us  will,  we  think,  be  found  of  very  great  service  to 
the  practitioner." — Solicitiira'  Jminuil,  Jan.  21,  IStiu. 

"  By  far  the  most  valuable  of  the  advanced  te^t  books  on  Conveyaneing 
is  the  thick  volume  of  Mr.  J.  W.  Smith.  ...  1  know  of  no  volume 
which  so  entirely  folB  1b  the  reqairenents  of  a  student's  text  book." — 
IVom  Db.  Rollit'3  Lecture.    [The  Brat  three  editioDS  were  in  one  vol.] 

STEVENS  ft  SONS,  11»,  CHAMCBBV  LANE,  LONDON. 
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LBQAL  WOBKS   OF  JOBIAB  W.  SKITH,  Q.C. 


MANUAL  OF  EQUITY  JURISPRUDENCE. 

FOB  PEACTITIONERS  AND  STUDENTS. 

Foonded  on  theWorksof  SUw;,Sipeiioe.  and  other  writers,  and  on  more 
than  1000  mibseqnent  caeea :  compriiing  the  Fundamental  Principles  and 
the  points  of  Bqnitj  nsuallj  occurring  in  General  Practice. 

Br  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Thirteenth  EdUiim.     In  Unu.     I8S0.     Priee  12t.  6^.,  clotk. 
NoUoea  of  Former  Editions. 

"  Mr.  Josiah  Smith  tna^  rldiin  tbe  praiHC  cJ  reviving  a  compendioni 
[onnof  legal  litcratnrcwhiob  wns  adopted  b?  the  best  legal  writeraot  the 
fifteenth,  nix  teen  th,  and  seven  Kenth  centuries.  .  .  .  The  soccesE  of  the 
book  may  be  found  in  the  answer  to  the  question,  what  would  tbe  student 
do  without  flome  such  ahort  treatise!  ...  In  the  present,  tbe  whole 
scope  of  equity  is  brought  into  Tiew  in  a  clear  and  just  relation  between 
its  parts,  on  a  reduced  scale.  The  result  is  admirabl;  small  in  balk ;  bat 
tbe  Author's  labour  neccsKarj  for  such  a  result,  even  after  his  adTantage 
of  discipline  as  Editor  of  Fcame  ami  Uitford,  was  far  from  smalL  .  .  . 
Bnt  there  ia  another  class  of  learners ;  for  a  lawyer  is  a  learner  all  his  life. 
.  .  .  Tbey  can  at  once  put  tbetr  band  on  a  principle  exact  in  ita  defi- 
nition, and  well  ordered  as  to  its  place,  in  the  Manual.  ...  To  mm 
np  all  in  a  word,  tor  the  student  and  the  jurisconsult,  the  Manual  is  the 
nearest  approach  to  an  equity  code  that  the  present  Uterattue  of  the  law 
is  able  to  furnish."— Zimi  Timei,  Jan.  16, 1864. 

"  It  will  be  found  as  useful  to  the  practitioner  ai  to  the  student." — 
Bvlioitari'  Jovntal,  Jan.  2,  1H64. 

"  Mr.  Smith's  Manual  has  fairly  won  for  ilMlf  the  position  of  a  standaid 
work.  Its  great  utility  to  tbe  student  has  long  been  acknowledged ;  and 
the  presont  edition  has  been  made  peculiarly  valuable  to  practi^neiB." 
-^uriiC.  Jan.  30,  1864. 

"  It  is  alnoKt  impossible  to  ovenate  the  value  of  Ur.  Smith's  Manual." 
—Leguleian,  HiL  Term,  1864. 

"  It  retains,  and  tbat  deservedly,  the  rererence  of  both  examiners  and 
Btndcnts." — iri/m  a  Lecture  on  a  Covrie  qf  JUading  bg  A.  K.  Koujt, 
LL.D.,  Ootd  Medailiit  of  the  Dniwrtitu  of  Limdim,ani  Prixanantf  tkt 
Iticorverated  Larc  SiiriHy ;  pvblithtd  6y  Cox,  1866. 

"  There  is  no  disguising  the  trutb  ;  the  proper  mode  to  use  this  book  ii 
to  learn  its  pages  bv  heart ;  that  is  to  say,  such  a  familiarity  shonld  be 
Bought  wi(b  each  pBragraph  as  to  render  it  a  part  of  those  posseaioiu  (d 
the  mind  which  form  portions,  as  it  were,  of  Uie  mind  itself,  or  father  of 
that  apparatus  whicb  the  mind  nnconscioualj  uses  in  framing  its  judg- 
ment on  each  subject.  In  conclusion,  we  must  express  our  satisfactioD 
tbat  Mt.  Smith  has,  bj  his  literary  labours,  and  especially  by  bis  share  in 
framing  (he  Consolidated  Orders,  earned  for  himself  a  distinction  coveted 
bythe  moat  eminent  advocate."* — LawMagaiiiiua->UlIieviete,'!Aa,j,\Si6l. 

*  In  the  years  ie&g-60,  the  Oeneral  Oidera  of  Uie  Court  of  Cbuweiy, 
rince  the  beginning  of  the  reign  ti  Rich.  IL,  were  conaolidat«d  hj  Hf. 
Joeiah  W.  Smith  and  Hr.  H.  Cadman  Jones,  by  tbe  authority  of  the  Lord 
Chancellors  Lord  Chelmstoitl  and  Lord  CampbdI. 

STBTENS  &  80Nt<,  119,  CUANCEB7  LAIIB,  LONDON. 
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LEGAL  WORKS   OF  J08IAH   W.   SHTTH,  Q.O. 


A  MANUAL  OF  COMMON  LAW, 

FOE  PBACTITI0NEE8  AND  STUDENTS. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

Mnth  Edition.     In  12n(i.     1880.     Price  Ui.  ctolh. 

ThiB  work  is  founded  on  about  Sereatr  Text  Books,  down  to  the  pub- 
lication of  the  flnt  edition,  and  about  780  cases  decided  since  ;  and  it 
comprises  the  Fundamental  Principloa,  mid  the  Points  moat  osunlly 
occomag  in  dail;  lite  and  practice. 

IToticea  of  the  Firat  Edition. 

"  The  '  Manual  of  Common  Law '  is  pecaliarly  suitable  for  the  careful 
study  of  lavr  students.  .  .  .  Practising  lawyers  will  Qnd  the  booh  a 
valuable  rode  mecun." — Seliciten'  Jouraal. 

'•  Admirably  conceived  and  eiecnted.  .  .  .  Eminently  lucid  and 
concise.    ...    A  pocket-book  of  pith  and  essence  of  common  law." — 

NoUooB  of  the  Second  Edition. 

"Ht.  Jonah  Smith  possesses,  in  an  eminent  degree,  that  kind  of  logical 
skill  which  exhibits  itself  in  the  simple  arrangement,  but  exhaustive 
division,  of  wide  and  complicated  subjects,  and  is,  moi«over,  gifled  with 
the  Tare  power  of  accnrat«  condensation. " — Soliaiton'  Jimmal,  April  30, 
1864. 

"  Ht.  Smith  is  entitled  to  the  gratitude  of  the  student.  ...  It  seems 
prepared  with  the  care  and  accuracy  generally  exhibited  by  the  author." 
—Zaw  Magaiiiie,  May,  1864. 

"  To  more  advanced  students,  and  to  the  practitioner,  whether  barrister 
or  attorney,  we  think  the  '  Manual  of  Common  Law '  a  most  useful  and 
convenient  companion.  ...  It  is  coupled  with  the  scrupulous  care 
and  the  ability  which  diatinguisb  Mr.  Smith's  previous  works." — Juritt, 
July  30.  1864. 

"  Smith's  Manuals  of  Common  Law  and  Equity  must  be  resorted  t«  as 
the  open  sesames  to  the  learning  requisite  in  the  Final  Examination  of 
the  Incorporated  Law  Society." — From  DE.  ROLLIT'S  Lectvre  ahote  cited. 


A  MANUAL  OF  BANKRUPTCY. 

A  Manual  relating  to  Bankruptcy,  Insolvency,  and  Imprisonment  for 
Debt;  comprisinR  the  New  Statnte  Law  verbatim,  in  a  consolidated  and 
readable  form.  With  the  Rules,  a  Copions  Index,  and  a  supplement  of 
Decisions. 

7)1  lime.    1873.     Priee  10».  eUtk. 

By  JOSIAH  W.  SMITH,  B.C.L.,  Q.C. 

•,•  TKeSiipplemeiamayhehadieparately,priee2i.6d.eloth. 

EHEYEMa  ft  SONS,  119,  CHANC£RT  LANE,  LONDON. 
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Cl)eologrtcdl  Morft0 

By  JOSIAH   W.    SMITH,   Q.C., 

BBTIBED  JODOB  OP  COtTNTT  COUBIS  ;  AtTD  A  BKHCSEB  Or 
LINCOLN'S  INN  i 


And  >  ^B^if'  of  ComiuoiL  Iaw,  &o.). 


THE  DIVINE  LAW  under  the  CHRISTIAN  DISPENSATION;  ta 
tb«  Seriptonl  Dnlf  uid  Happineea  of  H»n.    Id  ctoth,  gilt  Istured,  te.  ad. 

BOCUTDS  a  Sons,  PUarnoaUr  Sqokn. 

A  SUMMARY  of  the  LAW  of  CHRIST  ;  or  the  Doty  tod  HspfdoM 
ofUu.    Id  cloth,  gilt  1eaend.«d. 

PnbUtbed  hj  ibs  Society  (o^  PromoUng  Chriniui  KoiiwledgB. 

CHRISTUN  EVIDENCE,  in  a  ver;  SmaU  Compasa.  In  paper.  Id.; 
tn  clolh,  gilt  IttxenO,  id. 

Pnblisbed  by  the  urn*  Society. 

A  UANDAL  OF  SCRIPTURAL  DEVOTION.    This  comprises  wnrat 
Pnfta  bound  up  in  one  roliune.    Cloth,  gtk  lettered,  I*.  Sd. 
HoDUToa  &  BoHt,  FucmoMcr  Sqnare. 

SALVATION  ;  or,  a  Summary  of  SnviDg  Tratbe.  Published  with  tlw 
spprovtil  ot  the  Moit  Ker.  W.  Thonwon.  D.D.,  Lord  Archtuhop  of  Tort ;  ud 
thelWeRight  Bev.  J.  LODsd&le,  D.D.,  LordBisbopotUchkld.  In  paper.  Id.: 
cloth,  td. 

HouuTos  A  Soil;  PatanioMer  Square. 

A  SHORT  BDMMART  of  ROHISH  BRROBS.  In  )«per.  Id.;  in 
Blath,M. 

Hodlhor  i  Son,  Ptteraaaa  Bqnan. 

AN  IMPROVED  HYHNAL,  suited  for  General  Adc^tion.  In  cloth, 
gilt  leltared,  «d. 

DtiiimUi  to  On  SifU  Sit.  Jokm  Atiaf,  DM.,  Lari  WAy  ^Btr^fd. 
HocuToi  A  Son,  PMoiusWr  Bquara. 

MOST   IMPORTANT    TKUTHS    of    HOLY    SCRIPTCBE,    in    Plain 


Hootnoa  A  Soai,  Fataruoata  Sqaan^ 

nisiti.cdDy  Google 
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LAW     WORKS, 
STEVENS  AND  SONS, 

119,    CHANCERY  LANE.    LONDON,  W.C. 

{And  at  14,  BtU  Tard,  £AtKoin'$  Inn). 
NoTS. — Ml  iMen  to  be  addratid  to  Ohanetry  Lata,  hot  to  StU  Yard. 

A  Catalofoe  of  Modem  Law  Works  {indwiing  the 
leading  Arnerkan,  Indian,  Irish  and  Scorch)  ; 
togelhti'  with  a  complete  Chronological  List  of  all 
the  English,  Irish  and  Scotch  Reports,  Atbreviationa 
used  in  reference  to  Law  Reports  arid  Text  Books, 
and  an  Index  of  Sul^ects  (112  pp.),  &vo,  cloth 
lettered,  may  be  had  on  application. 

Acts  of  Parliament. — Piibtic  and  Local  Acts  from  an 
early  date,  may  be  had  of  the  Pvhliehers  of  this 
Catalogue,  who  have  also  on  sale  Hie  largest  collectioH 
of  Privaie  Acts,  relattvig  to  Eetatee,  E-ndosares. 
Sailioays,  Roads,  Ac,  Ac. 

ACTION  AT  LAW^Foulkos'  Elementary  View  of  the 
Proceedings  in  an  Action  in  the  Supran^e 
CouiH,  v/ith  a  Chapter  on  Matters  and  Arbi- 
trations.—  (Ponndad  on  "SMiiH'a  AonoN  at  Law.")  Bj 
W.  D.  L  FOTTLEKS,  Xm.,  BMtlrtw-U-Lkw.  Thitd  BdiUoo. 
Damy  12mo.     1884.  7j^  M. 

Prentice's  Proceedings  in  an  Action  In  the 
Queen's   Bench,  Common  Fleas,  and  Exche- 

Suer  Divisions  of  the  High  Court  of  Justice. 
7  SAMUEL  PRBNTICB,  E«q.,  raw  ol  H«r  Mkjastj's  CounteL 
SeoDud  Edition.    Itoval  12iiio.    18S0.  IZi. 

'  AmiRALTr-Roscoe's  Admiralty  Practice  —A  TrutlM 
on  the  JurudiotioQ  and  Practice  of  the  Admiralty  Dlviiion  o(  the 
High  Court  of  Jiutioe,  and  on  Appeals  therefrom,  witi)  a  obaptM 
on  the  Adminltjr  JnriidictiDD  of  tbe  luferioi  and  the  vice- 
AdmLralt;  Conrti.  With  an  Appendix  conttdnins  Statatia,  Rule* 
a*  to  Fee*  and  Costt,  Fomu,  Precedent!  (J  Pleadinai  and  BlUa  of 
Coatt.  Bj  EDWAKD  STANUEY  BOSCOE,  Bw}.,  Buiiiter- 
at'Law,  Second  Bdition.  BeTited  and  £nlarj[«d.  Demf  8*0, 
18S2,  U  4*. 

"  A  eigH-  dimt  of  tha  liv  uid  pnctira  ot  tlw  Admtnl^  Court*.' 
"  A  BonpiaEsDalTa  and  luaAil  uutud  ol  iRsetlec'-  wJiiiUn' /mmsl. 

ADVOCACY. — Harris'  Hints  on  Advocacy.  Conduct  ol 
Caasi  Civil  and  CrimlnaL  Oanei  of  WitneBwa  and  annvtioni  fut 
CcoM-EiaminiDKtbaoi,&c.,Ao.  By  RICUABD  HABB^, Baniiter- 
at.LkW,of  the  Middle  I'emple  and  Midland  Oiroult.  Seventh  EdJtian. 
(Fnrther  ReviMd.)    Royal  ISmo.     1SS4.  1,  td. 

''hllof  ffood  MBiaB  and  JuitobiiemtknL    AT«n  oompiste  Munalof  tbe  Adv^ 
fM»  ut  Id  Trial  bf  JaTj."—Atlcifn-  Jimrtal. 

"  A  book  at  onaa  (DtuUlDlsg  and  Riillj  InitruetlTa.    .     .    Deaorrai  to  b*  earatuDr 
rhX  br  thfl  Tcpuii£  barrlatar  whoaa  «ara«r  !■  Tat  bofora  bb.' — £•»  JtaHHriiw. 

^*  »7.]  A 


iDi.  Google 


»  BrJTSKB  AMU  SONff  hAVT  PUBLIOATIOWa. 

AGRICULTURAL  LAW.— Beaumont's  Treatise  on  Agri- 
cultural Holdings  and  the  Law  of  Distress  as 
regulated  by  tbe  Agricultural  Holdings  (Eng- 
land) Act,  1883,  with  Appendix  conUuting  TvH  Tnt  of  Out 
Act,  uid  Precedsnti  of  HotiM  mi  AwardiL  B;  J03EPH  BEAU- 
MONT, Em.  Soligite-  Bojal  ISm*  ISU.  Uft  U. 
Csalce's  Treatlsa  on  the  La^w  and  Practice  of 

Agricultural  T~enanclea Ifsw  edition,  in  giMt  part 

sewriHMi  witkeapaul  rafaraDoataTTnaxbaaited  Ifaawwpt^wift 
Modem  Fotma  and  Pnea]«nt*.  B;  G.  PRIOB  GOLDNET.  of 
tba  Weatecn  Ciicntl^  and  W.  RUBSELL  ORIFFTrH3,  LLB., 
o(  tlw  SCdland  Onnit,  Bvrirtan-at-Law.  Dan^  S*o.  1382.  ILU. 
GrifTitb's  Agricultural  Holdings  (England)  Act, 
1883>  aoaUiung  an  Inbodaedae;  a  SmunHj  t£  tba  Aat,  wilk 
Notaai  tba  onai^ilete  Tflxt  of  the  Act,  with  Fonni,  and  a  ■]      * 


Dam  J  a™.     1883. 

-al  Hold      „     ,        „ 

Notaa  and   Fotma;   together  wHh  tha 


Spencer's  Agricultural  Holdings  (Kngland)  Act, 
1883,  ,•■•*•-        "  ■  '  ~        


Iaw  of  the  nra."     Br  AUBRBV  J.  aPKNCEB,  RA.,  Eaq, 

P«''^it«ir  at  Traw,  and  liite  Hohtor  of  <■"««  of  Court  Stodeolahip. 

DauT  Sfa    1BS3.  k- 

"«» imsnl  affBct  Ql  tha  Ant  of  USS  b  («BKlr ud  KocU^ itetod InU*  iDtn- 

jhwtliiTi.  ud  tbe  tauiMOaa  of  both  Acta  la  voy  waO  daa«.    Thlrtj-BlDs  lenn*  m 

^vioi,  and  a  food  fBdax.''^2aw  naica 

JWBtTRATION.— RuBselfs  Treatise  on  tha  Power  and 
Duty  of  an  Arbitrator,  and  the  Law  of  Sub* 
missions  and  Awards;  wWh  an  Appandlz  <d  Vorma, 
wd  of  the  StntntM  nlattu  to  Aihttmtioe.  By  FSANCIB 
RtTSSELL,  bq.,  MIA.  BanUw-at-Law.  Sixth  EOtkn.  By 
the  Aathor  and  HERBEBT  BUSULt,  Em]..  DMiiaf  at  Law. 
BoibI  Sto.     1882.  Sa*. 

••nvcaaa  an  caiaMiT  nHwtad,  and  tfair  «<Mt  la  okaa^  aaid  AorOr  glnm. 

,   .    .    .    .    Tbia  tdltla&  m^  ba  ~-~— ™Hi.j  tu  Uw  i— f— ^—  ■!  i^iiiliillil. 

AKIICLEO    CLERKS Rubijostain  sad  "Ward's  Articled 

Clerks'  Handbook— Being  a  CoAa  and  Ftadkd  OvUa 
■n  an  the  Stapa  WlnMry  tor  Siyrii^  faUa  AittJiae  of  Oirtdte, 
lialiiii  the  PnUmlnaiy,  btannadlate,  ^nal,  and  H^omn  Eza^ 
rtkHota 
lobe  i««d 

Br  J.  a. 
isn.       I*. 

Shearwood. — Ftde''KiMDiiiatioaGDldaa.' 

ARTICLES  OF  ASSOCIATION.— Palmer.— rid(*CaBTe;B<Av." 

ASSETS,   ADMINISTRATION   OF.  — Elddls'     Principles   of 

the  Administration  of  Assets  in  Payment  of 

Debts.    ByABTHURSHELLTEDDI^onaolHsMaJMtT^ 

Ckiana^    Vm  Sto.     1S8D.  fc 

JHISTRALASIAM  COLONIE&_TA^ood*8  L»v«sof  thttAoa- 

tralnnian  Colonlea  aa  to  ibe  Admin talratl on 

and  Distribution  of  the  Estate  of  Deceased 

Peraons ;    with  a  Sttl^iomn  Put  OB  the  Wamm^Uoa  and 

Bonndariea  at  thoaa  Colonka,  and  the  Law  in  inca  ia  than.    By 

JOBM  DBNNIBTOBN  WOOD,  Eaq,  DaiiJ^na  atL— ■■    A^al 

188*.  fc 
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llff,  GHANOEBT  LAK^  LONOOK,  W.C.  8 

AVKRACE^Hopkins'  Hand-Book  of  Averags,  to  vfadh 
k  added  *  dimtai  on  Aifaitntiw-^Powa  BiStiaa.  %  MANLB7 
HOPKINS,  iitt.  Anthor  of  "A  IbMial  U  Mvime  loMirmiuM," 
Ac     DvmjBT^    ISU.  8U 

Lowndaa'  L.a'w  of  G«n«ral  Av«rag«.— Barihh  and 
Foraign.  Fonrth  BdltitB.  Bj  BIOHABfi  LOWNDBST^^itlM* 
«l  "iKw  L>w  ol  MmIo*  liWBiii,"  Aft  (h^rBjflMifc) 

BAUOT.— FttzGaiwki'ft  BaUo«  A«t.— mtk  ■>  InMM«iH»r. 
Fonning  k  Onida  to  Uw  Itp—anw  •k'TMSMMwUn  latd  H<mkk«l 
BMtbxw.  SwnadBdWc  ^  OBSALD  A.  R.  FTTZaEKAIJ), 
H.A,  Eai.,  Bxirtvat-lAV.    K^.  4ti>.     1S7A  C«.  M. 


BANCTUPTCY.— Chitty's  Index,  Vol.  I.— Fife  "Digert*." 
Gray's  Bankruptcy  Manual.— The  Buikrnpt«7A|at,16S3, 
and  the  Ru]m,  Orders,  F«iii«  wid  Solw  tbereander,  with  short 
Nntea,  giTing  erosv-nfaTaHNis,  refennocn  for  oompuiuiiB  with  the 
«orr«spoDdiDg  piovinoBS  of  the  <dd  Statntei  and  Rulea,  and  Cacea 
bairporated,  and  Beferaaeea  for  aS  Ae  Blotted  Dcdaioni,  an 


Introda«tioa,Bhowi[igUiaCfaaiwMeSeetedbj  the  Aet,an  Aaalfil* 
of  the  Act,  an  Appendix  on  the  Dahtoia'  Acts,  Ac,  Tables  of 
Statatea.Ralesand  CMMiBBdaFBlIlBdu.  Soeond  Edition.  Bv 
GEO.  G.  GRAY,  LLJ)^BKi.,Banntat-a»-Uw.  Sto.  1884.  ISi.M. 

Haynes'  l^eoturas  on  Bankruptcy;  oiigtuQr  6»- 
Uyered  before  the  mamben  of  the  liwyeol  Iaw  BtndaDtB'  AMoma- 
tioo.  B7  JOHN  F.  HAYNE3,  LLD.,  Aatharef  At,  "Stndoit^ 
8t>IMe*,"the"3t«dat'>I.eMtiBgC«n^''Ao.  BoyallSma  ISS*.  5* 

Joel's  Manual  of  Bankruptcy  and  Bills  of  Sale 
Law,  with  analytiaal  Notea  to  tfaa  Bankniptar  Ac*,  I88S,  and 
rrfcnauM  to  the  leMliBK  Cmm  im  BMkrapte;,  luder  tAe  lBi9, 
laei  and  IfltW  Aets,  Md  Iho  BOb  e(  S^  Aote,  18B4,  ISW,  1878, 
and  1889,  and  Debtors  Aot^  ISflB  and  1S7S,  together  wilA  &ile^ 
Orders,  and  Fiotd^  Fonoa  of  Seeda  of  Coimjisitian,  Btlla  of  Bala, 
and  BuIm  of  Interpleader,  Ac  By  J.  BDUON DSOK  JOEL,  Esq., 
Barrister-at-lAV.    Demj  8to.     ISSl.  12. 6>. 

Rigg's  Bankruptcy  Act,  1883,  and  the  Debtors 
Act,  1860,  with  the  Rules  and  Forms  belong- 
ing thereto,  and  the  Bills  of  Sale  Acts,  1878  and 
1882.  Edited  with  a  Commentuy.  By  JAMES  KoUITIiLEN 
BIGG,  Esq,  Barrist«i^at-I«w;    Boyal  litmo.    ISSi  10*.  id. 

Salaman's  Analytieal  Index  to  tha  Bankniptcy 
Act,  1883.—%  JOSEPH   8BYU0UB   SALAUAN,   Esq., 


"  Bkoknatey  Aot,  18«^  with  DM**,'* "  Liqnl 

__     n  by  Ami«eiMBt,"  Ac  tliiifonn  with  the  Act,  188S.  yet,  ii. 

Do.,  with  Bankmptcy  Act  (offidal  oopy),  !■  Uwt  leather.  Net,  U. 

Do.,  da  4a.    kMriM>*ad,Hiqpl«ath«r.    Nd,lU. 

Williams'  Law  and  Practice  In  Bankruptcy: 

osBprwing   the  Banknpt^  Act,  ISSS,  the  Dd4en  Aeti,  ISM, 

1878,  and  the  BOla  of  Sale  Aeta,  1878  a&d  1888.    Third  B<fitfaB. 

I^B.VAU0HANWnXIAJlSaBdW.TAUGHANWlLUAU3, 

a^Had  by  EDWARD  WH.  BANSELL,  Eaqm.,  Bafdrten-at- 

Law.     Demj  Sto.     ISSt.  11 8*. 

'HfhaaoCiliigtn  WwbeekwMchtiiMS^WT  aUfM  lerw»dire>a»*in(  tin 

w  mt*tao.'—Iim  JvamaL 

■' J»)«aMianl£a«IRmE*wvl<yliNilN*,Mih«CM{r«i4««0-iiMliif(. 
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4  axBVBwa  AND  eotar  i.aw  puBLioATioMaL 

BANKRUPTCY— C"'i-ML 

ViTiilis'  Law  and  Practice  in  Bankruptcy  under 
the  Bankruptcy  Act  of  188S,  and  the  Rules 


"nahook  lautmaalTinU  nintiiiLHii 
ball  that  cou'd  ba  dHtood.'— WMMr*' AvmL 

SILLS  or  EXCHAMCE^-Chalmers'  Digest  of  the  l^w 
of  Bills  of  Exchange,  Promissory  Notes,  and 
Ch  eques.    By  H.  D,  CHALUEBS,  of  tb*  Inmw  TtnpK  b^ 

BHiiitCT-«t-L*v.    Seoond  Editioo.    Dnj  fira    ISSI.  lU. 

BILLS  OF  LADINO^A  Treatise  on  the  Law  of  Bills  of 
Ladlnq.  By  snGEXE  LEOOETT,  BolIcit«t  wid  Notwr 
PoUic     DemTSTo.    ISSO.  IL  U 

B;ll«OP  SALE— Fithlan's  Bills  Of  Sale  Acts,  1878  and 
1 882.  With  an  Inbodoctiaa  and  KipUnatar  Note*  ibowiBg  th* 
otungaa  nuda  in  the  Law  with  Rapsot  to  Kill  ot  tialo,  togetber  with 
an  Appendix  of  Pfeoedenti^  RdIm  of  Coort,  Fonn%  and  Statnta.  * 
S«o<md  Edition.  By  EDWABD  WILUAU  FITHIAN,  Bn., 
B«Rirt«r-at.L»w.    Boyal  12iiio.    1S84.  «t. 

"Tba  nota*  apiau-  tlwrDoghlr  nlUbla.'— loit  naa.  Maieh  K,  1BS4. 
"  Mr.  FltUaa  I  book  will  -"'if't  a  high  phga  amsDg  th*  moat  vrmMaBg  naefnl 

•dltlMM  ol  th*  Mk  al  Bala  Ante.  in«  ^ttit.-- LmtMafiM. 
Joel.— Ftib  "fiankniplty." 

BOOK-KEEPINQ— Matthew  Hale's  System  of  Book- 
keeping for  Solicitors,  oontainiDga  liatof  all  bookane- 
oaiurj,  wiUi  a  oomprahenaiTa  dMoi^ttian  of  ibtir  objeeti  tad  aa«a 
for  the  ptu^Mae  ot  Dcaiwing  BOl*  of  Cost*  and  the  Tendering  of  Oeah 
AeoooQti  to  cUeote;  ideo  ibowing  how  to  aaoertain  fn&tt  derived 
from  the  bonnen ;  with  an  Appradix.    Domy  8io.    1884.  Gc 

"W*  think  thi*  1>  br  br  Um  moat  aenalbla,  naalul,  pncthial  Uttla  wnt  am 

SoUdton'  bnok-keepliig  that  wa  hava  aaan.'— loa  SndMtt'  Jomnutl. 

CARRIERS.— Browne  on  Carriers.— A  Treatiae  on  Um  L«w  *I 

Ciniei*  ot  awKb  and  Paeaangan  by  I^nd  and  Vlitat.    WUb 

Brfaenoea  to  A*  tnott  noent  AiMnoan  DedJona.      By  J.   H. 

B.  BBOWHB,  Eaq.,  Banl«ter.a»-I*w.    8mx     1873.  18i. 

CHANCERr.MNl  FM* ''  EQUITir." 

Chitty^B  Index.— nil  "Dlgeat*." 

Daniell's  Chancery   Practice.— Th«  Piaotlra  of  the 

Chancery  Diriaion  irf  the  High  Oonrt  of  Jnattoe  tod  oe  >ppe<d 

thanbrnn,  being  tba  Sxth  EtUttow  of  DanieU'a  Cbaootiy  Pnwtie^ 

with  alteratioDB  and    addition*,   and  rafwenoea  to  a  nmamakm 

Volune  of  Focmi.  By  L.  MELD,  B.  C  DUNN,  and  T.  RIBTOIT. 

aadatad  by  W.  H.  Upjobh,  Bantetem-at-lAw.    3  nla,  In  I  parte. 

Demy  8t(i.    1882-84.  8L  U. 

*.'  ru.  II.  may  ht  had  MjiaraUf  in  ijKTU.     ^riot  4^  4«. 

"Tlnni  u  to  ba  found,  In  ntrrytn  d  the  book  wa  bA«*  anintnad.  ortdaaee  li 

gnat  onra ;  this  nana  are  not  loamy  JatC«i  down,  but  mnalyied  and  oonaldaed,  and 

no  udii*  nhinei  to  bara  ban  apuvd  to  randcr  the  tDformaUDn  fllvan  tnai  aoonnl* 

andeom^ate.    lUa  ii  hl^  pniae,  but  wa  think  It  la  full;  nmnlad  bj  tha  laault 

ol  OUT  axamlnatJon  o(  tba  work.    .    .    .     It  li  aiacU^wbat  It  pnliaaaa  tobe— • 

condM  and  oantul  dlaeat  ^  tha  nroctlog."— S«NdMr>-  Jaurmal. 

"A  aomplata,  tniatwortfaf ,  ana  IndtepaiaalilBgiildB ta tha [gacUce cl  tha  Oiaiii la j 


„  ___  „ . __r   xeadr  leleiauDa  wheaaTO' 

hara  oooadon  to  leak  /or  guldanoa.'— £n>  Mmtmitiu. 

V  Mtfatiardlmi  RWiiaTVi^in  Ao(^i*lB«ea{^aMloa(r»Mw^ 
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US,  OHANOBST  LANB,  LON]>pN,  W.a  S 

__________ 

Danlell's  Forms  and  Praoedonta  of  Proceed- 
ings m  the  Chancery  Division  of  the  High 
Court  or  Justice  and  on  Appeal  thoFefpom; 
whb DiMortatloivud Not**.  Beiag UkeThudEdidcnof "DMiIall'* 
Cbmnoeiy  Foima."  By  WILLIAM  HENKY  UFJOHN,  Bnt^ 
of  Onj'i  Inn,  tw.    Demy  Sto.     1979.  U  Sl 

Haynes'  Chancery  Practice.— The  Pntotioa  of  the  ChMi- 
o«nr  Diviiioii  of  tha  High  Court  of  Juitloa  uid  on  Appeal  therefnn. 
Bj  JOHN  F.  BATJI^  LL.D.    DMnrSro.    ISTB.  UB«. 

Mackenzie.— Fifb  "Bulee  of  tbeSnprame  Conrt." 

Morgan's  Chancery  AotS-and  Orders.— WHb  Notai. 


Adwted  to  the  new  FneUoe  br  the  Bight  E 
WBNB  M0BQA2T,  one  of  Her  Majwf  '    " 


QEOBOB  OSBOBNB  MOBQAlf,  one  of  Her  Maj-ty-i  ConiMd, 

Her  liUjei^'i  Jodge  Advocate  Gkaenl,  and  B.  A.  WUKTZBUBO 

of  Linooln's  Inn,  Eeq.,  Banlatw-Bt-lAW.  (/n  j>ng«raMM«. 

Morgan   and    Wurtzburg's    Chancery    Costs.- 

ViU  "Corti.- 
Napier.— FJiIc  "Common  Law." 

Peel's  Chancery  Actions.— A  Concise  Treatise 
on  the  Practice  and  Procedure  In  Chancery 
Actions  under  the  Rules  of  the  Suprams 
Court,  1883.— Third  BdiOon.  B;  8TDNET  PEBtt  of  Oa 
Ulddle  Teoi^  Bvi.,  Baiifater-at-Law.  Dam*  8to.  1S8S.  Si.  Oi, 
"AnluabhUttlftnaUM.  .  .  .  BubstanlUilaUcratlgnaatUiapnoticauidiww 
Xula>*nlDillcaUdbvi|iartfiHitiMtM.'_Iai>  Timm. 

"A  yvrj  CDmmencUbla  tkitch  o(  the  modam  pnctlog  of  tlu  Chuiiiar;  DItI- 
doo.  .  .  .  Eniidkad  with  •  *ei7  full  lilt  ol  cms  teailng  npoti  tlie  pnotio*  of 
tha  CbtDOOT  DlTtdon,  clTtng  nfanoMi  to  >11  the  Riifort».'—lMm  Jo^naC 

"  The  book  will  a1r«  K>  the  •tndmi  agood  goHnl  nMw  ol  tho  afleot  on  chuwer; 
piaetloeid  the  Judlcstura  A<^  Mid  Onlen.*_A]JidMrr  JnnuJ. 

CHANCERY  PALATMC  QT  LANCASTER'S  now  and  Wln- 
Btanlay's  Chancery  Practice.— The  Statntai^  Conaoti- 
dated  and  Oanaral  Ordeia  and  Rnlea  of  Conrt  relating  to  the  Pnetloa^ 
Pleading  and  Joriwliction  uf  tha  Conrt  of  ~  ■  ..     ~ 


TaUee  of  Corta  aad  Form*.  Bj  THOMAS  SNOW,  M.A.,  and 
HBBBEBT  WINSTANLBY,  Bun.,  Barrbtan.at-Lavr.  Boval 
Svo.     1S80.  IL  lOi. 

CIVIL  LAW.— Bo'wyer's  Comnientaries  on  theModern 
Civil  Law.— Boyal  Sta    1S48.  ISi. 

COLLISIONS.— Lowndes' Admiralty  Law  of  Collisions 
at  Sea.-S*«.    1887.  7t.  td. 

Marsden  on  Maritime  Collision.— A  Trea&e  on  the 
Imt  of  CoUUona  at  Sea.  With  an  Appendix  oantaintng  Extneti 
tram  the  Merahant  Shipping  Acta,  the  Intamational  Begnlatloiia 
(of  1863  and  1S80)  for  imventbig  Collldon*  at  Sea ;  and  local  Bnlei 
for  the  lame  parpoae  In  force  in  the  Thamea,  the  Mener,  and  elaa* 
where,  Bj  BEGINALD  a.  MABSDEN,  Etq.,  Barriater-at-I«w, 
Demr  Sm    1S80.  12f, 

COLONIAL  LAW.— Clark's  Summary  of  Colonial  Law 
and  Fractloe  of  Appeala  bom  the  FlaatatfanM.     Sto.    18)4.    II.  it. 

COMMENTARIES  ON  THE  LAWS  OP  CNCLAND.- Broom  and 
Hadley's  Commentaries  on  the  Laws  of  Eng- 
land. Bj  HEBBBRT  BBOOH,  LLD.,  «td  BDWABD  A. 
BADLE7,  MA,  Baniateta-at-Law.  4to1b.  8tri>.  18S».  (JSi»- 
tM*datSl.U.)  i/tt,lLl$. 

V  Aa  tkmiiard  Lam  IToribanfapliitAKt.nlaweaJ^awial 
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8  BTBYENB  AKP  SOKg   LAW  PPBLICATIONS. 

bOMMERCiALLAW.— The  French  Code  of  Commerce' 
and  most  usual  Comniercial  Laws.  With  » 
l%Kiretic«I  and  Prtedetl  Oommtia^j,  aai  a  Oomfxadfam  of  the 
jodiiU  nrgTiiratInn  mmd  of  tka  «<>uu  of  prooednn  facfare  tha 
aUboub  of  ComiBcrce ;  togsAv  wHh  lb  text  of  tbe  bw ;  the 
■Mwt  reoent  dMJrioBi,  and  a  nlmiiij  of  Frandi  jadknl  <!■■■  B; 
I.GOIRAND,  Uoattd««adn«.     D<ny  8n).    ISM.  &(.  Sc 

Levi. —  Vide  "  Iiitanutioml  Law." 
COMMONLAW.— Allen.— r<d<*Pl»dlDg.'' 

Archibald's  Country  Solicitor's  Practice;    ■ 

Huidbook  of  tba  PiMitlae  ia  Un  Qoeen'i  Bensli  Dirinoi  of  Uie 

~igh  Coort  of  JoaliaB;  wHh  StMata  Md  Fono.    Bj  W.  F.  A. 

'ICHIBAU),  E^., Bmhfci  at  Law.  Aothor of" Fetn*  et  Sam- 

MMN  Mid  Oid<m,  wHh  NotM.    B<^  Iteo.     18S1.  11.  61; 

Bnll's  Short  Digest  of  the  Common  L^w;  bcdng 
a*  PriadpUi  of  Ttrti  and  ContaalB.  CAMj  foswM  ifioD  tha 
wulu  of  Addlaon,  wUfe  Illartratlva  Cmm,  tor  the  bk  of  Btodoita. 
Br  W.  E1>MUNI>  BALL,  LL.B.,  Ute  "  EfJt  Bchn^  "  of  Ony'a 
Inn,  Barriiter-kt-Law  and  Midland  Ciicoit.  DemySto.  1SS0.  Ifli. 
"  n>  prlnidplM  of  ths  la*  tn  ttrj  cltaitT  und  uiiirl«rtj  uhlBJ-'— !■»  AmL 

Ball.— Fidf  "LMdinKCaan"  and  "Tort*." 

Bullen  and  l^emAc^—Vidt''FlBaiiag." 

Chitty's  Arch  hold's  Practice  of  the  Queen's 
Bench  Uivlsioa  of  the  Hiah  Court  of  Justice 
m  Civil  Proceedings, udoduigAKiaola to  tha  Cooitof 
Appeal  a^  Hova  of  !>>£.  Fbnrtaenth  gdWtw.  BctfaBdaitd 
adai^  to  the  New  PnatlM.  By  TBOS.  WILLBS  CKIITY, 
Eaq.,    Banuttr^t-Law.  {TnAtpttmi 

Chitty's  Forma.— r(ai"F«i«a." 

Fisher's  Digest  of  R«ported  Decisions  in  all  the 
Courts,  with  a  Selection  from  the  Irish;  tad 
i^eranoes  to  the  Statotaa,  ICtdea  and  Orden  of  Cooiti  from  17G< 
to  1888.  Comitiled  and  arranged  b^  JOHN  MEWS,  aniited  I7 
CECIL  MAUKIOE  CHAPMAN,  HAEBT  HADDEN  WfCKES 
SFABHAJI  and  ABTHtTR  HOSAnO  T«DD,  BanMan-t*- 
Law.  (/■  tMefTtu.) 

Foulkes.— FAfe  -AoHan." 

Napier's  Concise  Practlceofthe  Queen's  Bench 
and  Chancery  Divisions  and  of  the  Court  of 
Appeal,  bued  on  the  Rules  of  tin  Supreme  Comt,  18S3,  witii 
an  Appendix  of  Queationi  on  the  Praetioe.  and  intend^  for  the  nw 
of  Students  By  T.  BATGMAN  NAFIKl,  of  tite  lan^  Tem^ 
Bam>ter.itt-L*w.    Demy  S10.     1884.  lOi^ 

Shirley.-<Fiii< "  Leadkg  CaM." 

Smith's  Manual  of  Conkmon  La-w.— gorFiiytljiwi 
(adStadetrti.  CwprMng  the  hwl—  ■  tal  priMiplfandtha  peinla 
Heato*BaUrooODKinKbidiAyUt»>Md(Mrilae.  ayJOBXAHW. 
SMITH,  B.C.L.,  4.C.    NbAaatim.    timm,     ISW.  1<fc 

COiHIONS  AND  INCLOSURES.--Ch  ambers'  Digest  of  the 
Law  relating  to  Commons  and  Open  Spaces, 
inoludlng  Pabllo  Paifa  and  Baaratios  G«o«lida,  with  vwitaM  eO^ 
dootimeuta;pt««adMitBa(l7-lawiaBdraKalatiraB.  The  Statutea  la 
foil  and  brief  notes  of  leafng  oaaai.  Bj  GEORGE  F.  CHAJC- 
BEB3,  E«.,  Banirter-at-Law.    Imperial  Sva    1877.  U.  M. 

OfMPANY  LAW.— Palmer's    Private    Companies,    tbair 
FonnatioD  and  Advanta^ea  ;   or.  How  to  Convert  joat  BoaiiKa 
into  a  Private  Company,  and  the  benefit  of  to  ddng.    With  Kotoa  - 
on  "  Single  Ship  Companiea."    Fifth  Edition.    BjF.RPAT.MKB 
Eaq.,  Barriitcr-at-Law.    12mo.    ISB4.  M(,Si. 

*a*  AUilandaniLmtWorttar*t^inSb>ek,iilm»eaifamdoai*riimiimfi. 
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Il«,  GHAMOHRT  LAItK,  LONIXIM,  W.a 


Paltn«r^  Shareholders'  and  Directors*  Legal 
Companion.— A  Mamnd  «f  arerj-dn I^w  uul  Fntctloe  for 
Pramotm,  S»nboidta,  TUmOon,  Secaelmfm,  OtvdHon  and  Solid- 
ton  of  Coa^iaAtm,  midw  die  Oentpaikir  Ao^  ISSS  to  ISSO. 
Fomtk  Edmon.  Wf&  aa  ApfMndli  on  the  Oonrenka  of  Bndnen 
Conoenia  into  Prirate  Conpwiiea.  Bj  F.  B,  PAT.M1BR,  &q.,  Bu- 
riiter-at-Law.     ISmo.      IHS8.  Jh(,2>,0({. 

Thrlng,— Ktfa  "JetetStoda." 
C0MPENSAT10N.-Cripps'  Treatise  on  the  Principles 
of  the  L^w  of  Compensation.    8«Mlnd  Edition.    By 
C.  A.  CBIFFS,  Ewi.,  of  the  Middle  TaiDpIs,  BuIirteI^^t-IM*. 
DernvSvo.    ISSi.  IBi; 

"  We  caiulder  tht  book  ■  cnmpleta  tmtlM  on  tfag  aubjnet  InirUch  It  iiiitfiiin  [ii 
da]."-Isv  nnu. 

CONTINGENT  REMAINDERS.— An  Epitome  of  Fearne  on 

Contingent  Remainders  end  Exe&utorir  Da- 

vises.    hitanded  for  the  Uw  of  Stodenti.    B7  W.  H.  0.    Foit 

Sto.    1878.  tt.M. 

"  Cu  nudnt  wOl  iMl  k  pvQMl  of  tU*  (FHaae  oC  gnat  nhu  to  Ub.'— to* /MinHt 

CONTRACTS.— Addison  on  ContracU.— Bdngan«atlM  om 

the  Lmr  of  Csntnota.    Eighth  SdHioii.    Bj  HOKACB  SUITER 

Eiq.,  Bairirter-at-Lkw,  Beoorder  id  Idoooin,  Author  of  "  A  Tn«tfa» 

on  the  Iaw  of  HegticeiKe,"  ko.    Boynl  Sto.     1883.  U.  Hi: 

'^thapneeatsdltoT  mustlm  glTsn  nil  pnAe -vUdi  natMu  tndaabraad  bt- 

t<tllE«aC  leHvch  oui  wmmucL    Ho  hu  nww>t«d  the  protodco  iftth  tfao  la« 

traiaht  domi  to  Uiapmot  date  diarl;  and  full;  itateiL'—Xaw  Kmrn. 

"  Ws  tbtnk  tlut  tbla  cditlnn  of  Addlton  will  in«]iit«lii  the  nput>tl<n  of  the  work 
■(■atlilAfCoiTguldetotha  THtstonhotne  ci(d«etalonaoaoi>&ttMtlew.".  -■"-^•—' 

Fry.—  YUk  "  Sped&o  IVrfflWMaoe." 

_._    ^.-. —       ._   -^ ™_j^  ^  yj^  La^ 

^^  ti  (i  the  Law  «< 

PoMracti').  '  By'STKPHJtN    KABTIN  LEAKK.  Bwrlrtei-at- 

Lav.    1  voL    Demj  8*<k    1878.  II.  ISi; 

Pollock's  Principles  of  Contract.- Bcdng  a  Tnatja* 

on  the  Genenl  Frtnn^  rdatiBg  to  the  VaUdUr  of  AgwiMti 

In  the  Law  of  Bnglnd.     TUri  Bdlttom,  nviied  «tid  jwrtly  m- 

wrlttn.    By  FBEOEBICE  POLLOCK,  of  Lhnoln'i  tnn,  bq.j 

Banister-at-Law.    DemyBn.    18S1.  UB^ 

Mlata  IiOKl  oiiMI  JneOa*  ot  ■nrleail  <iiliU]iid«n»oc  In  lammtUUm  MaOmam 

CMwHwi.  BntimerdtOtn.  Mid.  "Ths  Iav  ■■  mil  vtR  br  kr.  WnOmtci 

PdUmK  IB  Ilia  Terr  able  and  Manud  woik  oa  Oontiuta."— na  Hiw. 

•■WslumnoUilng 


Leake  on  Cuntraeta.- An  ElementuT  DIgert  0 
of  Contnoti  (be^g  aneweatioa  of  "The  Elementi  of  : 


B  our  opbilan,  (howi  great  abuity.  a 
udpalnataktnstDdiu^."— lAwJimnii 


u  tuiiiiiiiiliiil  ta  WTttinf  a  <wok  «■  Coitraota  vbioh  Iha  worUni  ltaT«r  wDI  lod 
M  Bunu  for  lefirraBn  ai  »dj  of  Ba  pridaimiiiie,  md  wblob  at  tt«  laina  lima  wtu  riw 
til*  atudaiit  wbai  b*  will  Hall  for  In  Tall  dMwkm,  a  eospUM  hMmmI*  of  tba  la*?*— 


^^Harris  and  Clarkson's  Conveyancing  and  Law 
of  Property  Act,  1881,  and  the  Vendor  and 
Purchaser  Act,l874;  with lutroductioD.N'otei and Ccnion 
Index.  By  W.  MANNING  HARRIS,  MA,  and  THOMAS 
CLABKaOII,H,A,Baniaten-a«*Lav.    D«ray  Sm.    1S83.         9j, 
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STEVENS  AND  SONS'  LAW  FVBLICATIONB. 


of  tha  Fractkn  of  Convaymeliig,  ibowinB  the  ptcMot  F 
to  tba  d>>lj  nmtliM  of  Convsjaumng  In  Bdicitim'  OflSoc*.     lo  wmcs 
sdConfdM  CamiDOB  Fonni  and  Preoedanto  in  Can  <?■■<<!<■ 


SereDtii  Edition.  iDdoding  a  Bapplmnt  writtes  with  ■. 
nference  to  the  Acta  of  1S82,  and  aa  Appendix,  campnoBf 
th«  Older  under  the  Solicitan'  BeEODiiaratioD  Act,  ISei,  with  Nntei 
(hereon.  Edited  hj  HABBY  QBEENWOOD.  M.A,  Eaq^  Bv 
ri*ter->t-Lkw.     Demy  Sra    18S2.  I61. 

"We  ihnnld  llk»  to  Ma  it  plaeed  tgr Ua  priidial  ia tfc«  hwda  af  avacy 

■ni^adelark    On*  at  tM  maft  sMfal  pnotiMl  Mrhi  «•  haT*  nsr  MM.  — 

hAnUKT'i  Zev  StwfmU'  /nnui. 
"Tlw  Aglbor  hu  ami ulb  voriced  tba  pniTldanaaf  tb*  Act  toto  hi*  text,  alBDt 

ifitdal  Attention  to  iha  ettect  of  thoee  HctiDna  iHkidi  nuko  atH^ute  cAunffls  tn  tb* 

l*w,M<Uitiiigul*lHd  tramlhoHIihldiaiemaraljaptiiaialtiffadoptlanarenlDitw.' 

— rtf  Law  MoMctw 

Humphry's  Common  Precedents  In  Convey- 
ancing. Adapted  to  the  Conve;aiidiig  Acta,  lSSl-82,  and  Oa 
Settled  I^nd  Act,  isaa,  Ac,  together  with  die  Aoti.  an  IntHwhtOi<B, 
and  FnuAickl  Note&  SeamA  Edition.  B;  HUGH  If.  EUU- 
PBRY,  H.A.,  Esq.,  Barrirter-at-lAW.    Dmdj  B*o,  1862.     IS*.  «d. 

"The  colJ^jOon  of  Prwedonla  Is  miflldently ' '—  ' " '  *- 

■upj^smFiitfldbyconelAefoot  notoDulnlyoon], 
HffT  to  be  borne  In  mind  bf  tho  dnftnniui-'' — um  Magatmt. 
''a  work  ttmt ««  tbtnk  th«  iKofeadon  will  ■ppncfita."— £a«  Itatc. 

Palmar's  Company  Precedents.— For  na* in  ivbtiiB 

to    Comnaole*  aubject  to  the   Companiea'   Acta,  1803  to   lUS. 

Afianged  aa  followa  : — Afraamenta,  Memonnda  and  Aitklaa  td 

Aaaodatton,  Beaolntiona,  Notleea,  Certifloataa,  ProapeetBa,  Ddna- 

tnnt,  PoUdee,  Private  Compauiaa,  Writs,  Petittou,  JodgiDant*  and 

Ordaa,    Windlngnp,    Beoonatniction,    A malcamatinn.     Airawe- 

neiiti.  Special  Acta.     Wttb  Coplona  Notea.    Third  Edltkn.    Bt 

FRANCIS  BEAUFORT  PAliCEB,  of  the  Inner  Tonqila.  Kaq , 

BaiilBter«t>L4f.    Bojal  Sva    1 884.  31t 

"  To  tJKafl  ooncemed  in  gettliw  un  cmnpanlei^  the  iwirtaDoe  etTen  hj  Mr.  FbIbw 

SUM  bt  T«7  nimble,  becauw  £a  doet  not  oooBue  hlnualf  to  Wn  pracedwiU.  but 

bTlntelll|entuidlgunBd«>mniantU7l^liup,ultw«,  ew^itapOut  ba  tikm. 

"To  thtaa  wbo  m  uqiulntod  vtth  tfas  flnt  edIticD  we  --™""— m*  Ik*  **eeDd 
edition  H*gr«iLt  ImpntvoDJODL"— Zai0  Jovnia'. 

Prideeuz's  Precedents  In  Conveyanoino- — WiA 
I>i«e>tatl(nu  on  lu  Id,w  and  Piaetioe.  Twelfth  Bditkai.  T1m>. 
roiighl;  revtsed  and  idifited  to  the  Coiit«;aadiig  Acta,  1881, 1S8!, 
the  Settled  Land  Act,  1S82,  the  Married  Womea'a  Piopai^  Act, 
1882,  and  the  Bills  of  Sale  Act,  1882.  B7  FREDERICK  PEI- 
IlEAUX,  lata  PiofeMiar  of  the  Law  of  BmI  and  PmbomI  Ptapt^ 
to  the  Luu  of  Conrt,  and  JOHN  WHITCOUBB.  BlN|rB^  Bania- 
t«i«-at-Law.    3  vola.    BoralSio.    1883.  91.  Vk. 

"  The  moit  uefiil  work  ont  an  ConTayaBaiof ." — Lam  JtnmmU 

"  Tbii  work  I*  aceumta,  oondH,  dear,  «nd  RanprebnulTQ  in  Bcapat,  aodwi 
d(  no  Q«*tl*fl  upon  converuicing  vbloh  I*  ao  gvneimlly  ufl~'"'  '-  '^ ^'"- 


"  Tbe  eoDctinuii  and  idcntlflc  predtlon  of  tbsH  Preecdanti  at  tbe  Pntnra  an  it 
nncenleHllwUHl  gtutUng.  ....  Hk  Valuabla  IHHerUtioa  no  tb*l*waBil 
pncaea,  whiofa  baT«  alwmyi  formed  a  ffl*tun  of  tb***  TolumK,  b*v*  bean  nvted 
tbaninBlilr. '—£'•'  MagtrtM. 

"  Tbe  atudfDt  wbo.  In  «ud  time  btforo  bli  examlutlaa,  ato  penue  tb*«  ucel 
iralusble  dtii*ert*I1ont«nd  refer  to  MKoa  <A  tb*  pTDoedcnta  win  UTa  *n  [miDwiH 
adtuit*««  orer  tbo»  vbo  have  not  done  ■a."— In  awlaUi'  Jmtmmi. 
;*  AU  Mamlard  Lam  tParbmnttiitiitSladt,  imlatfemffmmdalirlhiim* 
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HP,  OHAMQEBT  LAN^  IX)MDOH,  W.a S 

tJONVICTIDNS.— Palsy's  Law  and  Practice  of  Sum- 
mary Convictions  under  the  Summary  Juris- 
diction ActB,   1848   and  1879;   inclndfaix  Frooeedlngi 


„        „  >  ud  thaiT  Uffioan,  irlth  Forma,    Sixth 

.Editiat.  By  W.  H.  MAOBTAUAKA,  B«q.,  BuTlstw«t-L>w. 
THtarato.    I87S.  it.  4i. 

Tamplttr. — Ttdi  "B^mamyC^aHMaoL" 

^^iamm.—  Vidt  "Jiwtioe  of  tke  SPmmm." 

COnONCM,— Jervis  on  tha  Omo«  and  CtutiaB  of 
Coroners.— With  F«nw  and  Frvoadaot*.  Fourth  EdtUon.  By 
B.E.UELSHEIMKK,Ew^BvMtn-at-LMr.  PotBva.  ISSO.  1^ 

OOGTS.— Morgan  and  'Wurtzburg's  Treatlaa  oin  Uia 
Law  of  Costs  In  the  Chancery  Division  of  the 
High  Court  of  Justice.— Baiug  the  Seooad  r 


Moi^an  and  Davejr'a  Cinta  in  CIuiiaei7.  IVIth  an  Anr—nHtr, 
ODDtainiiiE  Fomii  and  Erawidanf  of  Alk  of  Coatt  ^j  the 
Bight    Hod.    OEORQS     OSBOBNB     HOBGAN,  odb   of   H«r 


D«m;  Sva    1B82. 
"  Cuuiot  fall  to  b«  of  lue  to  so 

Soott's    Costs    m   the    High   Court   of    Juatiee 

and  other  Courts.    Foorlh  Edition.    Bf  JCSN  SCOIT. 

«f  Ae  Imwr  Ttaqib,  Eiq.,  BairM*r-at-L»w.  lUgtoitei  of  the  Coni- 

Mn  P1m>  DiWako.    IlMBT»ra.    1680.  U  St. 

"Mr.  Bntf*  iDtrodnctuiT  DalM  •HKiTaHM.asdttwinTklaiHHraaoapaidllUB 

IB  tfa»lawuid  pimctifle  ngmrdiDg  coBtiiaiw«llaaftboDkof  prandaU." — XaitTVatii 

Summerhays  and  Toogood's  Precedents  of 
Bills  of  Costs  in  the  Chancery,  Queen's  Bench, 
Probate,  Divorce  and  Admiralty  Divisions  of 
the  High  Court  of  Justice ;  fn  OonTenmiiig;  Ikt  Crown 
CWoe;  Lmiacy;  AiUtradoB  under  the  Lands  Cfanasa  OooacdidaUon 
Act)  the  Mayn'a  Coort,  LondoB ;  the  Conn^  Oanit«;  Aie  PiItt 
Ckmndl ;  and  on  ftMii»  ReelduMj  aad  SaoooMkn  AooDUto ;  with 
Soalw  irf  ABowanoea;  Knlaa  of  Coort  rakting  to  Coati ;  Foananf 
AffidaTita  of  Inoreaae,  and  of  Ohfaotiona  to  Tazatian.  Fontth 
Edidan.  Br  Wh.  FKANK  STTMMEBHAY8,  and  THOKNTON 
TOOGOOS,  SolkiterB.    Bo;al8T0.    1S8S.  11.  8ik 

■■•nhMUivtbnraghtlilibookiia  mBitnuk*llhtb*m;teatMiM>*iai«rhlohths 


I  apfronl,  ud  ba  ■■  tmitul  bi 

yv^ibmtar'a  Parttamentary  Costa — FrtMla  W^ 
nation  Fatltiinf,  Appwh,  Bmm  of  Lotdi.  ^  KDWABD 
WKaSTER,  Baa.,  af  lU  TaAvasd  thMnhew'  OOoa,  Fourth 
EdUfam.     Bt  C.  CATAKAGB,  Bn.,  Stikta-at-J^m.     Author 

of  "ThelAwoIUoBiTS *•  ^  ^      

■ntiadltlaD  of  a  wan  kwm  vi 

itaiB*,  DOW  prlntad  for  lb*  B(*t  tjno.  tt . 

Ws  do  not  dmbt  tbat  "■■"— -*-**T  laviiti  win  find  On  mtk 

Lam  WorltMank^mSli)a,i»laiBea^a»d<ia4thiiiJi»gt, 
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COUNTY  COURTS.- 


RTS.— Pitt- L« wis'  County  Court  Prac- 
tice.—A  CouplaU  FtmUm  of  tlu  Conatj  (kmU,  indodiiiB  Atel- 
laln  and  Bubli^c;,  ambodjing  tin  Ai^  BuIm,  Fnms  a»l  Cm!*, 
with  Additional  Fonni  and  a  Full  Index.  Seoond  Edition.  Bj  Q. 
PTTT-LEWIS,  at  tha  Middle  Temple  and  Wertero  CErcnit,  E«h 
Baniater-at-Law,  aometime  Holder  of  the  StadenMilp  ot  tlie  Fooi 
Inna  of  Comt,  aidrtad  by  K  A.  Da  Coltu,  Eaq.,  BaintsHit- 
L>w.    In  3  paJia.    Dam;  8vu.    18BS.  Si.  lOt. 

V  Pf^  ly  "^  7<i^  0/  O^  Ifiiez,  <h.,  *aU  vpnnitrfy,  prior  30*. 
•r  r*i(£Ut(tra<f<all/i4fiylmtAU<  £a9ii0yrri'£iai<Uy^tt,(md  ulk 
•nly  OM«ty  Cnm  Proetuc  viUcA  oimfiMiw  tit  Onuily  CotaU  [OMto  aarf 
JbtariM)  J«(,  1882,  Ou  laqwrlaitt  li^ili^m  {at  (o  Jfsrrvd  IPaaiai'*  iV>- 
IWTfy  BHU  of  BaU,  Jnftrior  OntrU'  Judgmf/iU,  ^)  iff  Oe  flenioa  qf  ISSt 
mutaltoOt  Cbwity  Omrt  Jbife* q^ ManA,  1SS3. 

**It  iaT«r7elMrlTwritt«B,ulli  alwartpraetieaL  Hie  Indax ia  twj 
«lab<nt*,  and  there  la  •■  exMllext  tabnlar  Index  to  the  Cevsty  Otut 
Asta  Md  Bnlea."— AilKiMr/  JotmaL 

"One  of  tlie  beat  beoka  vt  prsetiM  wUeh  ia  to  ba  bsad  ia  e«i  legal 
litwntue." — Zow  naiaa 

"WebaTe  nveiynet  with  kwoA  diapiajiBg  aera  beaaat  inAutiT 
M  tke  part  of  tie  nthor  tbaa  tbe  rae  bMore  itM."—'Lam  JvwrnaL 

"lb.  Pltt-Lewia  Iiaa,  in  IMt,  aimed— and  we  an  flad  to  aay  fooaoM- 
follj- at  proridlnf  for  the  Conn^  Cooita'  praetitinieT  irtist '  CUttj"! 
Areblwid '  and  ■  Daalell'i  Obaaeery  Fimettoo'  Iut*  long  been  to  pnoti- 
tionon  in  the  High  Court" — Law  Uagaeint. 

"  Tho  eouidate  Conaty  Conrt  Pnatiee,"— Oif;  Prai. 
CR'MINAL  U^W.— Archbold's  Pleading  and  Evidence 
In   Criminal   Cases.— With  the  Statnioa,  r      '-■-     ■ 


ludietnenti,  fte.,  and  the  Kvidence  neceauir  to  niMrart  thm. 

„.    .       ..    ^ 1  BRUCE,  Eeq..  BanfcteMt- 

"     ■"  "     "     soda.    Daan 

8T0.'  1878.  •  -        -  -  ItlUM. 


Nineteenth  Edition.    By  WILLIAM  BRUCE,  Eaq.,  Banfa 
L»«,  and  Sllpondlaiy  Uagktrato  for  the  Bocoogh  of  Leed^ 


Roscoe'B    Higast    of  the    Lav/    of   Evidei    

Criminal  Cases.— Ninth  Edition.    By  HORACE  SIOTH. 

Beq.,ButIiter-at-Law,    Boyal  I2mo.     IS78.  1I.1I(.U. 

Russell's  Treatise  on  Crimes   and   Mtsdemaa- 

noPS'— Fifth  Edition.     By  SAMUEL  FREKTICE,  Ew).,ooaa( 

Her  Majoty'a  ConnaaL    8  toU.    Boyal  Sto.       1877.      SI.lSt.t4. 

"Tbet  batter  DInat  of  Criml^l  Idw  «U  n  peofblr  boca  br  thu  ■BuHDai 

eriaa  t  "--^^  Aim  nnlswi  a«>*«<'>  4>M*  •■  CMMalML 

«  Va  in  uhuh)  u  tlw  paUeon,  UUbiBt  aBd  lUII  vbleb  wa  aihSiUad  In  tb>  ttUt. 

■torantbu •■ — '--•  —-- — 


Shipley's   Sketch   of  the  Criminal   La'w.— By  W. 

8HIRLBY  SHIRLEY,  M.A.,  Eaq.,  Burlater-at-Law,  Antbor  of 

■*  Leading  Caaea  nude  Eaay,"  aaaiated  by  a  M.  ATKINSON,  MIA, 

"'■'     "       "      ■  ■'  -         "         1880.  7».W. 

X  found  TOT  ■cospUbIa  to 

Dcuoama.  — i'^w  hwibiu  jmniH 

DECISIONS  OF  SIR  GEORGE  JES8EL— Peter's  Analysis  and 
Digest  of  the  Decisions  of  Sir  George  Jessel 
late  Maatar  of  the  Rolli  ;  with  Full  Kotea,  BefeiHicca  and  C(mi> 
tnesta,  and  oopioni  Indue.  By  APSLEY  PETEE  FBTBR' 
Soiidtor,  Law  Sodety  Ftiiemaii.    Demy  Sva    13S3.  Ito 

*<  ThM  nTTft^t  at  the  Tuidua  dacialona  la,  tor  tha  Tncat  part,  fairly  and  aocnratelj. 
the  analyai*  la  Hanblng  and  oantiletii.  ,  .   .  nuautba'a 


lo  tlie  ndmu  dedaloni  m  good."^Za*  Tima. 
DECREES.— Seton.—  rtdc  "  Eqnitj." 
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OlARV— Lawyer's  Companion  (The),  Diary,  and  Law 

Directory  for  1884.— For  tha  me  of  ths  hegtl  PxOlttdou, 

PnMc  Compuiiea,  Joitices,  MerohHita,  Estate  Acenta,  AoodOBMlL 

Ac,  fto.    Edited  t7  JOHN  THOMPSON,  otOie  Inner  Tm^ 

Km.,  B«TUter-Bt-Lftv ;  uid  contiiiu  Tkbles  of  C«ti  Id  ConT«f> 

Hldiu;,  Ac.;  Monthly  BIv7  of   Ckiunty,  Lool  GoTemmenL  and 

Pwiu  Bniiiieaa ;  OftUu  in  Bnprame  Court ;  Snmmaiy  of  u^c 

b&m  ol  188S ;  Alplutlwtiol  Index  to  tlie  Fnctiol  SUtntw;   • 

Cqdon*  Table  of  Stamp  Dntiw;  hagil  Tiiao,  Interait,  Diwnim^ 

^looaie,  Wagea  and  other  TalJea)  Probate,  Legaoy  and  SnooeadoB 

Ihltiaa  1  and  a  variety  of  matten  of  pnotlca)  ntilil7.     PmuaBID 

AnrauLT.    Thlrtr-^hth  iMoe.  {Nov  rtadg.) 

OoDt^na  tlra  mart  «amplete  Urt  puUiihed  of  the  Eogliih  Bar,  and 

London  and  Ooontry  SoIlcdfaRi,  with  date  of  admiaaioD  and  nptdntnun^ 

and  la  laaoed  lu  tha  following  foim^  octavo  aiie,  atronglj  bonnd  in  oloth : — 

t.    d, 

1.  Two  days  on  a  page,  plidn BO 

it.  ^e  above,  nfiKBLUTKD  tar  ARBnuvtna  .70 

8.  Two  daya  on  a  page,  ruled,  with  or  without  money  oohmna      S    S 
1.  The  above,  rarBBLuvxD  tor  AxTEtDxaatK .  .80 

E.  Whide  paga  fcr  eaoh  day,  plain 7    8 

S,  ^le  above,  nmKLSAViD  for  AraxvDASon  .        ,      t    9 

7.  Whole  page  for  eaob  day,  ruled,  with  or  without  money  cola.      8    8 

8.  Hie  aborts  nriBiJUraD  for  ArmrDAnoEs  .    10    8 

9.  lliTeedayaonapage,mledUaelhua,  wlthont  mone;  cola.       6    0 
ne  Diaiy  «MlaJM  mtrnprandit  ofZtgal  Baiiaai  cAroufAout  Ike  Ttcur. 

"  Ad  eudlsBt  wo^-— »>  nmtt 

"  A  psbUoatlOB  which  baa  loag  aco  imiuwI  Id  ItaeU  Aa  twoai  ol  tli»  Hofoaloa,  and 
irkKh-MbaraUftn^JntUftaabrlUaiiimu  tha  titl«  awumed  b;  IE."— iw^MnuJ. 

••OnoMliu  ■])  ths  mfarmalfoa  whluli  amid  ba  looked  ftirlD  inoh  a  wgck,aad  ■!?■•  U 
laamoatacaTaalaUfenBaadTaiT  eoBplatat}.  Wa  na;  onhcaltuliitlj naammOBd  the 
>gA  to  ssr  laadMb'— MMtor^  7»nuL 

•■Tba'Lawrat'aOMipaiikaaBdJMaiT'  la  a  book  tbat  at«tat  to  ba  Id  Uis  poiaMatoii  at 


eran  lawnr,  ud  ot  anrj  m 
"Tha '  l*»»at*i  Ci ■- 


,  oomtdDIa  ancTtlilnc 
n  oEce  can  ba  oompleta."— AM 


Teohniosl  Worda,  Phraaea  and  w.-rtm.  of  the  Engliafa,  Scotoh  ai 
Roman  Law,  to  which  la  added  a  complete  Liat  of  Lav  Report* 
with  thdr  Abbreviationa.    Seoond  Bdftion,  Raviaed  and  Enlarged. 
By  EENRT  Q.  RAWBON,  B.A.,  of  the  Inner  Teoiple,  £«q..  Bar. 
riater-at-Law.     Fcap.  Svo.     1884.  St.  9d. 

A  wondorful  llttla  lual  DlotlDnary."— /■dvnwur'f  Laif  Sndait)'  JtmmiU. 

A  vary  hand;,  compbts,  and  uaalul  little  work."— AUHrdar  Xakm. 


Tenns  and  Phraae*  thereof,  both  Andeat  and  Modern  ;  inoluding 
the  Ttrtoua  Legal  Term*  need  in  Commerdal  Busineaa.  Together 
with  a  Tranalation  of  tbe  Latin  Law  Mailmi  and  aelected  Titlei  tttaa 

the  Civil,  Scotch  and  Indian  Law,  Seventh  Edition.  By  3.  M. 
LELY,  Ew].,  Barriater.at-Law,  Editor  of  "Chitty'a  Statutee,"  ka. 
Super-royal  Svo,     1883.  H  18l. 


"Onulmoiteven'polntboUiiitadBntindimcUUann-cangatlierlDfot      .  . 

this  Infaluabis  bouk.  which  ought  to  ba  iu  aisiy  langr'a  offlcc."— OUim'i  Ian  ifiiti. 

"  Aa  It  Dov  Btanda  tha  Laxicim  aontaliu  nil  It  n«ad  contain,  and  to  thoao  who  value 
■nah  a  work  It  la  mada  mora  valuable  atUl."— /jus  niKi,  June  3,  ISSJ. 
'^•AO  ilandardLamWvrkiarti^utBlodc,  in  taa  coif  and  olhir  btiulingi. 

n,s,t,.,.dDi.  Google 


Jf  STXVEN8  ASD  SONS'    I.A.W  FTIBLIOATlaNS. 

PIQESTS— BedfoM.— F*d<  "  Exunliutiati  GuldM." 

Cbitty's  InSex  to  all  the  Reported  Cases  aaddt^ 
.in  the  aersntl  Cocrta  of  Equit;  in  Eogland,  the  Friiy  ConBcil,  and 
tba  House  of  Lonji,  irillk  >  aelaotiDii  of  Insh  Cue*,  on  or  iditaog 
to  the  Pimoqilei,  FlMtdiu,  and  Fnetioe  of  Kqnitfiod  Bankruptcy; 
from  tha  earliest  perio£  The  Fourth  Edition,  irtiaOj  reTiaed, 
iiiil>a>iniii1  and  brunriit  down  to  &a  date  of  publication  br 
WILLIAM  FRANK  JONES,  RC.L.,  M.A,  and  HENRY 
EDWARD  HIB8T,  B.C.L,  ILA,  both  of  Unooln'i  Inn,  St^it^ 
Banjatera-at-Law.    Tdnme  I.    BoT.  Sia     1883.  11.  lU  6d. 

*,*  ThU  Tolnna  oontAiH  the  UOat "  Abudranmt "  to '-  Bank- 
niptoj."    The  ntle  Baaknipt^  ia  a  C«mpUte  Digatt  of  all  mm* 
inolvdiag  tha  Daeitiona  at  Comnon  Iaw> 
Totawie  IL  i*  la  tha  prau,  aad  wlB  ta  iwaad  AmOj. 

FHsher's  Digest  of  Reported  Decisions  in  all  th« 
Courts,  ^vlth  a  Selectton  from  the  Irish;  and 
leferences  to  the  Statntea,  Boles  and  Ordei»  of  Conrta  bnu  17Sff 
to  1883.  Compiled  and  arranged  br  JOHN  HEWB,  aa^ted  br 
CECIL  MAURICE  CHAPMAN,  HARRY  HADDEN  WTCKK 
SPAKHAM,  -and  ARTEITB  HCaiATIO  TODD,  Bani>ten.«t- 
Law.  (iW  Utpr^.) 

Mews'  Digest  of  the  Reported  Decisions  for 
the  year  1883.  B7  JOHN  MEWS,  Eaq^  Bairiater^t-I^w. 
Royals™,     1884. 

Motanda  Diget 
Admiralty,  E 
H.  TITDOR  RODDAM,  of  the  b»v  Topla,  ami  HARRY 
GREENWOOD  and  E.  W,  D.  UAN80N,  of  UaatUm  Smb.  K«p«.. 
Baniatn»«t-lA«. 

TfaiidSeriea,lS7Stoie7ainiilnaiTe,half'boand.  JVot, IL lU (hi 

Dttto,Fo(irth  Sailea,  for  the  jteM  1877, 1878,  I87&,  1880, 1881,  \U3, 
and  18S3,  with  Index.  JIbmI,  m^  U.  le. 

mtla,  ditto,  (or  IBS*.  ^ 'E.'W.  D.  KANBDir  md  PBOCTSR 
T.  FULUAN.  Beqn.,  fiankTriw  M  Lww.     Plain  0*7  and  Two 


*.*    Tbx    oambeia  an  ianied  eveiy  ^temate  meotk      

nsmbar  oe«toina  a  eondaa  tnaMi  a4  eravr  M*e  wpottaJ  fa  tha 
iau  JEqiorM,  Zm>  Jamtmi,  HUUf  JImirttr,  Lmm  sLm,  and  tba 

/rM  J^wJl^wrti,  Bp  t(  — ■*  '--'—■'--  -^ ._!__.  ._  -t. 

parts  for  the  foztmf  "" " 
and  the  Law  Repoiti 

tavtx  of  the  aubjeola Iriiiii  u 

D18C0VCRY.— Hare's  TreaUse  on  tbe  Discovery  of 
Evidence.— aeoond  EdHkn.  ^BH^OiOCZ  EASE,  Bai- 
riater-at-Lav.    Peat  Sro.     1S77.  I9i- 

Sichel  and  Chance's  Discovery—Tie  Law  w , 

InleiTogatonea,  Pnidiii^on,  InipectioD  of  DocmDenta,  Mid  1 
ooTeiy,  aa  well  id  the  Superior  aa  in  the  InieiioT  Conrta,  together 
arith  an  Appan^  of  tbe  Acta,  Forms  and  Orden.  Bv  WALTER  S. 
SICHEL,  M.A..  and  WILLIAM  CHANCB,  M.A..  Baqnt,  Ear- 
lirtera-at-Lkv.    Deny  Swx    188S.  12a, 

"  Tka  voTk  will,  we  Uihik,  be  Ter^  uarfnl  In  jnetlae,  and  majr  be  oiSdeDtl 
vaoamtDanded  for  lua  iq  Jud^ce'  cbuabvn."— I<iv  Ttmtt. 

"H  wlU  ba  of  rniHih  iiH  to  pnoUttoogM  tft  «•  Ala  to  And,  ■•  we  da  In  tls  wwk 

before  ua,  hi  iDtalllirent  Koeunt  of  tlie  wbala«at  <*  dwHtow."- filler.'  r t 

■'  It  la  aildiiiit  that  tUs  wodi  ie  ttw  nnilt  it  much  cantul  aul  palinta^lin 
reeeardi,  mi  wo  «□  oonftdantl;  iwcauBaud  tt  ■•  ■  oanful  Bid  oonraaliat  aawi- 
psndlum,  and  p>Ttlc?uli>iI}'  u  llkoly  to  bo  of  material  aadatanoe  to  Mtata  who  a* 
Bmc^dunuEvd  In  Judgea'cfaH'^  "     -- ■-  — 
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U  STBTXNS  AND  SONS'  LAW   PDBUOATIONB. 

KQUrrr.  mmd  VHt  CHANCERr. 

Chltty's  Indox.-nae''IMg«»t»." 

Sston's    Forms    ot    Deorass,    Judgments,   and 

Orders  in  the  High  Court  of  Juatice  and  Courts 

of  Appeal,  hkTingeqwciidralenQostoaieCIIuiMen  DMdoa, 

witii  Pnoticna  NotM.    7<niith  Efittoo.    Bj  K  H.  LKACH,  bq^ 

SwilorBcgUzwoftlieCluuioanDlTWtHi;  F.  O.  A.  WILLIAIffi, 

ol  th« Iniwr  T«mpto. Bt,  i  wJthohte  H.  W.  UAT,B^;«>o- 

oBsdad  b7  JAHBS  RASTWIOE,  of  UdooIu'i  Inn,  Bm,  ITiiiiilm 

Bt-L>w.    3  Tola,  in  8  pMti.    VMjti  8t&    1S77— 7B.  tJL  lOi. 

V  ^oL  n.,  FMlalBiid3,aq>uatel7,ia4osM0lill.l0i. 

"TIm  BdUon  of  tUtaow  edition  ot  8»lMi  du»«  n  muoh  pniHfor  what  i>  nlDoat,  If 

MtBkiiiutalr.uilnaontloBliilnboaln.  IntnoHnfoluijdlTUaa  ottheli'M^iat 

Ibn  turn  pot  inomiiuDtlT  farwHd  U»  nnlt  <d  tlia  litast  dodiloiu,  HttUng  tha  hw 

■nirHitli*Hntiiln«Ml>na>TaidliU[niiUihD*ti««nf«rBi»to^i«ra«a.    .    . 

1lMt«  tan  tw  BD  donbt  tut  la  B  book  cd  pimitlu  Ilka  Soton.  It  ii  nod)  man  linwitut 

tD  ba  aUa  to  HI  at  OUM  «h«t  th*  tow  to  thin  to  know  bow  It  hu  b«n»  irtut  It  k ; 

arldanUr  tekn  ccMt  siin*  to  outt  out  tUi  nrtaulpls  In  vn- 

di  dlTtolon  ol  tbab  toboun  to  thdr  rawlwL--^  rito  Rh*. 


daWb,  AjinMnt*  (U  th*  faatnraa  of  an 
ln|  orar  til  faga^  to  a  modal  el  aomp 

Smith's    Manual    of   Equity    Jurieprudence.— 
A.  Ibanal  U  ^9^*7  ■^"^'g^l^^*"?  '°'  Pnotitiaoen  vtd  Stadaata, 


■a  thM  » thonwndmlwBqtMat  m*m,  cwmditog  tl 

lolplM  and  the  p<rfiiti  of  Bqtd^  tunall*  ooran 

PnotlML     Bj  JOSIAH  W.  SMITH,  aCJ-,  Q.O. 


BditloD.    litmo.    1B80.  IS*.  S^ 

"  Than  la  u  dtedriw  Iba  tretta  i  tbs  pcopv  BOda  to  aa*  thto  book  to  to  tova  tto  pwH 
tw  bMIt."— latMfBrfw  ■■<  JtMtov. 
••  It  win  ba  ftokd  aa  uaatul  ta  iha  inatlticiaMT  H  to  tka  ilwlnt.'- MleiMr*' JhtiwI. 

Smith's  Practical  Exposition  of  the  Principles 

.  of  Equity,  iUnatnted  by  tiie  LaadioK  D«ia>ona  Uwreoa.    Far 

tb»  nw  of  Studenta  Hid  Pnotitionan.    lij  H.  ARTUUB  SMITH, 

M.A.,  LL.B.,  Bw).,  Baniiter-«t-Law.    Dodit  Svo.     IS83.  SOi: 

"nnbookMema  to ui  to ba oo* of  cnat  Taloa  to  itua«nta.--MMMiy  JMrHU. 

•■  Thto  to  a  moat  nmaricable  book,  oontalnins  In  a  reaaonabto  qiOM  loaa  tnfor- 

matlon,  and  that  battar  amngMl  and  ominnd,  than  almoat  any  athar  tow  book 

<d  Tooaat  Hmca  wblch  hai  onn*  uoder  our  DottBa."— OMn^ilar  JEowx. 

EXAMINATION  GUIDES.— Bedford's  Guide  to  tha  Pre- 
liminary Examination  for  Solicitors.— Foatk 
Edition,    l&na    1874.  A^i^  S*. 

Bedford's  Digest  of  the  Preliminary  Examina- 
tion Questions  In  Latin  Grammar,  Arith- 
metic, French  Grammar,  History  and  Geo- 
graphy, with  the  Annren.  BaaotidKdltton.  DamjSTo.  188S.  ISi. 

Bedford's  Prellnnlnary  Guide  to  Latin  Gram- 
mar.—iSmo.    1873.  t/tt,  %$. 

Bedford's  Student's  Guide  to  Smith  on  Con< 
tracts.    Damj  Sto.    ]87>.  S«.  ii. 

Bedford's  Final  Examination  Guide  to  Bank- 
ruptcy.—FoofJ)  BdUaoo.  (/« pnoonrtiaK.) 

Bedford's  Student's  Guide  to  tha  Ninth  Edition 
of  Stephen's  New  Commentaries  on  the  Lawrs 
of  England.— Third  Edition.     DamjSro.     1S84.  It.  U. 
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119,  OHAMOBBY  LAHB,  LONDON,  W.R  IS 

EXAMINATrON  CUIOE$.-«hHh>^ 

Bodford'a  Pinal  Examination  Digest:  coaUining a 
IHgert  of  the  Tiatl  Eauniiwtioii  Qneatioiu  In  tiiat(«n  of  Law  and 
Prooadnre  dBtemiimd  by  tin  duuiotiy,  Queen'i  Boncb,  Comu  on 
Pleai,  aod  Eicbeqner  Dirldoni  of  the  High  Court  of  Jimtioe,  and 
on  the  Law  of  Seal  and  Fanonal  Property  and  tbe  Praotioe  of 
CoDveyaodiig,  with  the  Ahewbti.    Sto.     1870.  1S(. 

"  Vm  rumlah  atiidimU  vitb  ■  Urgs  umomy  ol  wnpons  with  wUub  to  UMt  tbg 
kttaekft  of  the  ei&mlnflrB  of  tha  Ituwrpdr^tod  IdW  Bociet^,"— Zov  nfiHf. 

Haynes'  Lectures  on  Bankruptcy;  orisinallj  de- 
livered before  the  memben  of  the  LiTerpool  Law  Slndenta'  Amo- 
ciatioD.  By  JOHN  F.  HAYNBS,  LL.D.,  Author  of  the  "SCudent's 
Leading  Casea,"  ftc     Koyal  IQino.     1884.  5i. 

Haynes  and  Nelham's  Honours  Examination 
Digest,  compriaiiig  all  the  Qncstioiu  in  ConTeyaiicing,  Eqnity, 
CoDimoD  Law,  Bankruptcy,  Probate,  Divorce,  Adminltj,  and 
BccloiiaHtieal  Law  and  Practice  aalied  at  tlie  Solicitora'  Honours 
Biaminationa  rince  their  eatablialmient  to  the  present  lima,  with 
Answers  thereta  By  JOHN  F.  HAYKES,  LL.D.,  Author  at 
"Chancer^  Practice,"  "The  Studente'  Leading  Cues,"  &c.,  and 
THOMAS  A.  NELHAM,  Solicitor  (Honours).  DemjSvo.  1B83.  15i. 

^' Studenla  going  in  for  hosoura  will  find  thli  Dae  to  their  edvuntagfl."— Lqi«  Tima. 

"  Answers  m  nrpencled  which,  judging  from  an  exAmlnatlDH  of  ■qtotaI  ot  tbem, 
■lipeartAbecanfiiluidacourate," — Sotieitffra'  Journal. 

Shearwood's  Law  Student's  Annual  (Seoond  Tear). 

^^Containing  the  Qneatioiu  with  short  Answen  to  the  Solidtor's  and 

Bar   Eiaminations,   18fi&— 1883,  with    Bemarks    and  Comments 

thereon.     A  list  of  Books  aufgested  for  Students,  Cases  and  im- 

poitaut  StatDtes  for  the  year,  iStracts  from  Iaw  Stndents'  Debating 

Socnetiee,  and  the  Priie  Essay  and  Prize  Answers  to  the  Questions 

set  Isst  year.    Edited  hj  J08EPU  A.  8HEARW00D,  Em).,  Bai- 

Tister-at.Law.    Demy  Svo.     I8S(.  St: 

"Tliiii  le  H  boolE  oF  a  thorough  cbsiseter,    ,    .    .    Ifuoh  oars  and  lahour  hsTo 

eTldentlr  been  expended  on  Out  book,  which  will  be  [ound  o[  groit  ndTutage  to 

■tndenta."  -•[aw  JmrmU. 

"Wekiwwof  uo  other  muuul  whish  oontalne  the  same  qusntltrot  tnlormatlou 
In  tnch  a  condss  (arm."— iMMIiW  Jamal. 

"The  ranurks  on  tbe  eiamiutlODS  ere  'rery  Intenetlnfc,  ud  there  e^e  ioids 
nbisble  hints  u  to  what  booki  tlie  candidate  for  bonouts  ud  ■  pcsi  mpacU'relir 
should  nsB."— tf«Hii'i  £aii  SMo. 

*.*  A  frB  copia  of  tkt  jlrit  tune  may  itSl  be  had,  price  St. 
Shearwood's  Student's  Guide  to  the  Bar,  the 
Solicitor's  Intermediate  and  Final  and  tbe 
Universities  Law  Examinations.— With  Suggestions 
as  to  the  books  otnally  read,  and  the  pavagee  therein  to  whlok 
attntion  should  ba  paid.  By  JOSEPH  A.  SHBAHWOOD,  BA., 
tmt,,  Bardsler-aMaw.    Sto.    187S.  61.  9d. 

aiitaaSDtaraTei  -  —  -   - 


"  Abt  •todsnt  or  sTeraf*  tauettlfenca  vtn)  eODKlntlegelj  (d11<fw*  the  path  sad  oberi  1 1-< 
laslnaloiis  tiTSB  hla  t$  tbs  aaibor.  ntsd  not  fSar  id  srMsni  Umaalf  »  a  eiodlfsts 
f«r  anj  sf  Uis  siiminstliHia  U>  wUeb  this  booh  Is  iniended  ss  a  fakdt.** — Lav  Jovnwi 

EXECUTORS— Macaskle's   Treatise    on    the    Law    ot 
3  and  Administrators,  and  of  the  Adminls- 


tiadon  of  the  Estatea  of  Deoeased  Persons.    With  an  Appendix 

ol  Statutes  and  Forms.     By  STUART   CUNNINGHAM  MA- 

CASKIE,  of  Gray's  Inn,  Esq.,  Barriit«r.st.I«w.  Svo.  18S1.  lOt.  M. 

"An  able  sununei?  of  the  law  of  sdnUnlstntlaa.  now  rumilng  one  of  thesubJeoB 

■M  lor  the  genenl  exsmlnstloD  tor  oall  to  tbe  liar." 

"atiklsa&ina;re*dthebook  wItli*dnntsgeuuiliitndu:tlonli>'WllUBlD^'uid 
by  juaeUtlonen  not  poasasing   tha  Iirgnr  work   )C  will  undaubt«ll]r  be  luund 

WllIlamB'  Law  or  Executors  and  Adminis- 
trators.—Eighth  Edition.  By  WALTBR  VAUGHAN 
WILLIAMS  aod  ROLAND  TAUQHAN  WILLIAMS,  Eaqn., 
BanistaiB.atLaw.    S  volib     Boyal  Sto.     IS7S.  SI.  10s. 

V  JBMt>dani£Mir«rbanl^<iiAMb,ntMC>l^andoaerUaAn«fc 
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la        STBVKira  AHP  801W  I.AW  ptrBUCA/ffiowa. 

EXTRAOITION— Klrchner'sL-'Extradltion.— H«o»aR««iftp. 
nuat  in  Extemio  tmu  tea  TniM*  oonduB  jasqa'mn  Jet-  Janvier, 
IS83,  eotn  lee  Nationi  d*iliB^,  et  donnxit  la  Bolntion  prfdw  do 
difBonlt^  qui  penvent  mrgir  duu  leor  application.  Atcc  ime  Pr^ 
bca  da  Me  GEORGKS  L  ACHAUD,  Asocat  k  U  Coar  d'Appd  da 
Parit  Piiblie»ouaIe«au»picB»deM.  C.E.HOWARD  TINCfiNT, 
Direotenr  dw  AflaJrei  CrimineDCT  de  U  Police  M^tntpolftauma  de 
Londiw.  Far  F.  J.  S1RCHNB&,  Attache  &  la  Dinctiaa  dca 
AAtiraa  Crimintllw,    In  1  vol  (IISO  pp.)    Boyal  Svo.  81.  2i. 

fftOTCRS  *CT9.— Boyd  and  Pearson's  Factors  Acts 

(1829  to  1877).  Witb  an  IntraduotiimaiKlBipUnatcirjNotea. 
By  HUGH  FENWICK  BOYD  and  ABTHUH  BEILBT 
FBAH50N,  Barriaten-at-L(Hr,  nad  Joint  Bditon  of  "BMijanin'a 
TnatiM  on  the  Sale  of  Pemonal  Proper^."  Koiral  ISmo.   188*.    B*. 

FACTORY  ACTS,— Notoutt's  Lavr  relating  to  Factories 
and  Workshops.    Second  Edition.     12mo.    1ST9.  9>. 

FARM,  LAW  or  .—Dixon's  Law  of  the  Farm.— A  Dlgeat  ol 
CaaM  couucted  with  the  Iiaw  of  tbe  Farm,  and  inclo^ng  tlie 
Aciionlbinl  Cnrtomi  of  EagltaA  ind  Walea.  Fourth  Bdi&m. 
Bj  HBNKT  PEBEUrS,  Eng.,  Bairiato-at^I^w.  Sto.  1S7B.  U.  8*. 


DHd  la  tba  comiillMlaB  or  hhIi  ■  book  a*  a 


t,  188S,  with  explanatoiT  Notes  and  Fonu;  togctb 
tte  Qnuuid  Game  Act,  1S80.    By  AUBREY  J.  SFSNCBB,  B«q., 
Bavitfw-at-Law.    Demy  Svo.     ISBS.  4i. 

pntTURES.— Amos  and  Forard  on  the  La^v  of  Fix- 
tures and  other  Propeity  partaking;  botii.oF  a  real  and 


"Ths  editon  Iuts  ufomplkbed  ttaslr  work  ■atlBlactartty.    Wd  tBiBtHtsdOs 
■tatalor;  pioTldoiu  csrefullT  lD«rt«d."— Sa^Mtm'  Jtrrral,  March  K.  I8B*. 

FOIfElom  JUDQMENTS^Piggotfs  Foraign  JudamentB 
their  effect  in  the  English  Courts.  Part  I.  The 
Sngllsh  Doctrine,  Defences,  Judgments  In 
Hem.  Status.— By  F.  T.  PIGGOTT,  M.A,  LLJf,  Kaq.. 
BaniiAer.at-Law.    Boja)  8to.     IS7S-81.    In  Sparta.        JtatkUt. 

PORM8.— Allen.— 7kI<  "Pleading'." 

Bullen  and  Irakis.— F^  "naadinf." 
Chitty'a    Forms   of    Practical    ProoeadinQs    in 
the    Queen's    Beneh     Division    of   tha    High 
Court    of    Justice:   wifli  Notae   eeotuDing   (^     °^^.- 
*"  '»  and  Caaes  relating'*-  - "       >---•*■>-  "■•—  - 

[jj:schitty.e«).,] 

polDt,  Tbg  prcMnit  tdltlon  brttigfl  tbe  boek  tuto  ham 
nDceftvre.  Wfl  haTe  tested  It  In  TuiDut  waJB,  aad  bj 
imCBBf—Lau  Jounol.  ll%Tvb  23,  UM. 

Daniell's  Forms  and  Precedents  of  Proceed- 
ings In  the  Chancery  Division  of  the  Hlgli 
Court  of  Justice  and  on  Appeal  therefrom; 
wtUi  Dinertatiooa  and  Note*.  Being  the  ntrd  Edftioa  of  "  DaaUh 
Chanoer;  FomiB."  By  WILLIAM  HBNBY  UPJOHN,  Aq.,  et 
Gny'a  In,  Ao.,  io.    Hmnj  8to.     1679.  SL  Si. 
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18  8TETSN8  AND  BOSS  I.AW  FUBLI0ATI0N8. 


INTERNATIONAL  LAW.- 

Lavi'B  International  CommeFolal  Law.— Bong  Hic 
Prino^  of  MooutOe  I^w  of  ths  IUlowli«  and  otlicr  Oonulrias 

Tts.  :  B-^'n-^.  Irdaod,  SootlAud,  Biitidt  TimH^  Britiifa  ColoalM, 

AnrtiiK,  Bdgfaun,  Braiil,  Boanoa  Anai,  Danmaik,  Fnnoa,  Oannaaj, 
QrMoa,  Bmui  Toimi,  Italy.  Natluilutd*,  Notwkj,  Portanl,  Pwrti, 
Bai^  ^Mtln,  S*ad(rii,S«itwriMid,niiitad  States  and  Wttit^OHn. 
ByLBOITE  LKVt  Jbq.,  r.S.A.,  F.8.S..  Bairiftar-at-I^v,  ft& 
Baoond  Eaitioii.     S  Tola.     Boyal  Sto.     ISSt.  II.  IGt 

Vattal's  Lawr  of  Nations.— Bj  JOSBFH  CHTITT,  Eaq. 
BoTal  Bto.    ism.  II.  li. 

Wheaton'B  Elements  of  International  Lawr; 
Saoond  KngUah  BdmuL  Bdltad  with  Notaa  and  Appaodix  «( 
StatntM  and  IVaatin.  By  A.  C  BOTD,  Baq.,  Banirter-at-lAw. 
Aiitii[)roI''TliaHeioluiitablmiiigL»wt,'*  DfanrSTO.  1S80.  It-lOc 

-Mr.  Bsjd.  tiMlMHtailtter,  ba(addadnnT<u*MiiatN;ka  hH  lustad  fai-tbt 
appiiidti|iBU>ait«eBBaaotpamancntn]in,*iidlkaalitliapniip(cltkal,  —  tHlat 
br  Mr.  BoTd,  Mr.  WbNMora  TotaM  win  •oltr  oa  ■  dmt  Ihm  ofBh.-— Ra  TIb*. 

■■BiKklk*Bluaa<annth»Ktb*>iirkUfimMlMMni«MBnBiiUtl(a.  .  .  . 
Hi*  uit  of  WbatoB  1*  wawliJ  without  altsnilaii,  uul  Mr.  Dua'i  bOBtiatiit  •(  tk* 

— » —  • 1  ""-e  Index,  rttok  MBid  Ml  ban  baa  aanpUal  wUksit 

k»  Unkkulr  kr  i^WoBb'— lot  Jiarwt. 

g(  WbMloa'a  lot  wUl  Sad  Ml.  BoTd**  laloMi 

INtERR0QAT0RIE8.-Sichal  and  Chance— Kd*  "Di«oo™y." 

JOINT  OWNERSHIP.-FoBtar—  FiJt «  B«al  Btttto.' 

JOINT  STOCKS.— Palmer.— FHii''C<i>iT«jaiidnff"Md''CbavMy 


ther  goHM  wqofaad  to  MaMng.  A  iliiiiiihlM 
Ompanj.  »  Sir  HBNBT  THBINO. 
itrOoDDaaL  IWtli  BdHlML    B*O.A.B. 


Tba  l4>w  and  Piaotioa  of  J<riat  Stock  and  otiwr  Conpanln,  iDotnfiiv 
tin  Companiat  Acti^  1M2  to  IBBO.wiUi  Notaa,  Orden,  and  BnlaafB 

Ohanoery,  aCoUaeUoD^FreoadcnteotU'  

AModatloii,  and  all  tb«  other  FonuN     ' 
big,  and  Wodlag-i^  a  Cmipanj. 
K.C.B^Tb*PariIaaMntatTOoDnaaL  IWtli  BdHlML    B*G 
FrrZOBRAIJ>,Baq.,li:A.,Banbta««t-I«w.I>eD]7STo.  ISSaiLGa 

"tkabUAMtntharitr  «  a*  nblMt.-— flW  Ami. 

"  On*  of  111  moat  nhalila  (wtnraa  I*  KaodlaetlaD  otpnesdanti  at  Mmda  nmoaiid 
Axtlala  of  AMMtatlab,  wUidi  hi^  In  Uila  ftfttinn.  liaaB  laisalj  tncmoid  aad  !■». 

SuDQMENTS,— Plggott.—  Vidt "  Fonign  Jndgmoiti." 

Walker's  practice  on  Signing  Judgment  In 
the  High  Court  of  Justice.  Wttli  Foima.  Bj  H.  H. 
WALKER,  Baq.,  of  Uie  Jndgmsot  Dopartuant,  BxcbaqaeT  DhrWoo. 
Crown  Svo.    1879.  U  M. 

"  V*  lUak  ihM  H»dUn  and  tbdr  alarb  will  fiad  R  «traMTaadU.*—lBtAarwaL 

JUDICATURE  ACTS.- White  way's  Hints  on  Practice ;  or 

Praotii^  Notea  on  the  Jodicatois  Acta,  Oidlsn,  Bolea  and  BegaW 

tiont  of  tbe  Sopiwne  Court     lUnatcated   by  tha   La(««t  CaMa. 

Tegetkci  with  tha  Snlai  of  tha  taprama  Caort,  IBM.    WMi  as 

Introdnction,  Eafsnoioeii  Notaa,  and  Itkdu.    By  A.  B.  WUITB- 

WAY,  M.A.,  of  the  Booity  Bar  and  Midland  Circoit,  Antiwrof 

-HiDtatoSolidtoia."    Socond  EdiUoii.    Boyal  ISqm.    IS81     lU 

Sold  tepantely  "  Binta  on  Practice,"  with  Caaea  and  Index,  7<.  ed. 

ntaBnlea.  edited  with  Not«l,Crt>aa  Beferenoe^and  Indei,lMi]>lait*cr,7i.  W. 

"TUa  bo^  oontalu  an  Immcoia  unount  of  useful  tofomullm  uf  aituHt  incttal 

ebanctar."— ffAm'f  lav  SaUi. 

"  Under  the  draumstancea  he  haa  dcnie  wouden,  for  be  bae  jewlaced  a  aerrleeaUe 
new  edltlou  of  an  alndj  aerrloeable  boc^  ontalnlnf  aa  mucfa  rritldiBi  and  aiiuw 
tlooiontheneirRnlei*alsllke1;tobehdpfDltoIl»  pnattOBatr.'—ln  MfSM. 

V  Att  Hmmdm^  Lt»  W»ii mrtk^im  8loA,iHl»mtalfmtd«awUtHlkifi, 
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lis.  OHAHCXET  LAMB,  LONDON,  W.a  U 

JUDICATURE  ACT8.-o»"i«>*'. 

Wilson's  Supremo  Court  of  Judicature  Acts 
Rules  of  the  Supreme  Court,  1883,  and  Forms. 
With  otbei  Acta,  Orders,  Bulea  uid  Regulationi  TeUtiog  to  the 
Supreme  Coart.  With  Practioal  Notea.  foorth  Edition.  Br  M. 
D.  CHALMEBS,  of  the  Iimer  Temple,  uid  &L  UTJIRMACKEN' 
ZIE,  of  Lincoln'!  lDi],BuTut«n-»t-L»*r.   KojbI  12mo.    1SS3.    25f. 

*«*  A  I.&1GB  PAfKB  nniON  VOB  lUBOtSAL  BOVn.   BOTAL  Sto.   1868.      30*. 

£r<Tiac(^in  J>>Va«  >»  l**>'<M'^ 'Uitim.— "  Hw  prcHot  KliUtin  amtallH  tha  RolM 
dI  the  SHpniDs  Court,  ISSS,  vlth  notae  (nd  coiiuiiaiU.  Whani  rtpeeled  mla  !• 
nproduoad  without  alMrstloD  unlgiwica  to  IH  toniKrOnler  utd  nunbw  1>  glnn  In 
tb«  margllL  When  &  repealed  rule  it  reproduoed  vtth  modiaaitlona  ttaa  nufilliial 
TsfsranDa  to  It  la  pncoded  hy  the  preflx  ef^  When  s  nile  Is  new  It  1*  (tatad  to  M  u 
la  the  notef  and  refenaca  le  mada  to  any  statute*  coDsoUdated  order,  or  oomaon  lav 
or  Admltaltr  rule  upon  which  It  appean  to  be  foimded. 

"Thla  edition  furtber  locludaa  the  prorldoDe  o[  th*  Baakruptcy  Act,  1B8S,  in  lo 
far  afl  thej  relate  to  or  uQect  tbs  Supreme  Court,  and  the  BUtute  Lav  fUTlaion  and 
CItU  Pncsdure  Act,  1BS3.    We  haTe  alio  asUrelj  re-oonatiucled  Ihe  Index." 

"  All  that  can  be  expected  la  an  aocunts  statomeat  ai  to  the  xnireei  of  the  tulea,  a 
abort  pmctlcsl  esplanatlaii  el  the  alteratlona  affected  by  them,  and  ooploua  eroaa. 
relorenoea.  The  edlion  have  acoompllibed  mnarkably  waU  all  that  ODuld  reawHUbty 
be  expected  from  them.  Their  Dotea  to  th*  rulaa  are  oondae,  dear,  aocuiate  and 
pnctlcaL    .    .    .    The  Index  to  the  book  1*  greatly  ImpniTod.  — Midbin'  Aanxif. 

"  WUaon'i  '  Judlcatnre  Acta'  ranaln*  what  It  alw«y>  waa,  one  of  the  m«t  bandy 
aa  wall  ai  one  of  the  beet  appreciated  adltlona  uf  the  Aeta."— £aie  Magafim. 

"Wllaon'e  '  Judicature  Acta '  la  now  the  Isteit,  and  we  think  It  k  Oumoatcon- 
laniant  of  the  worka  of  the  aama  claa.  .  .  .  The  pnettUoner  will  And  that  It 
aupiUM  oil  hli  wanta.''~£iia>  Tlma. 

JUSTINIAN,  INSTITUTES  OF.-Mears.— Fxfe  "Ronuui  Iaw." 

Ruogo's  Student's  "  Auxilium  "  to  the  Institutes 

of  Justinian.— Being  t  complete  nnouia  thenoT  in  the  form 

of  Qneition  uid  Annroc.    By  AXFBED  BENBT  RUBOO,  of  the 

Middle  Temple,  Bwrirter-kt-Law.    Fort  ava.    1870.  St. 

"TheitsdenC  will  be  neatly  aaMaled  Indaatlga  and  •naoglna  Ui  knowMn  by* 

w«k  ot  tUa  Und."— i»  Jmrnai. 

JUSTICE  OF.  THE  PEACE.— Burn's  Justice  of  the  Peaoa 
and  Parish  Officer.— Edited  under  the  Sapetintandenoe 
ofJOHNBLOSSETTMAUI.E,An.,Q.C.  Tho  Thirtieth  EdtOon. 
Elva  luge  vola.    Sto.    IS8B.  71.7*. 

Stone's  Practice  for  Justices  of  the  Peace,  Jtutlcae 
Clerlu  and  SolicdtoiB  kt  Fat^  end  Spedkl  Seadoni,  in  Stuninaiy 
mettera,  and  Indictable  OSencaa,  with  »  list  of  Snmmtuy  Convic- 
tiona,  and  mattera  not  CriminnL  With  Forms.  Ninth  Edition.  Bj 
W.  H.  llACNAMARA,Eaq.,BaTrj.t«.at.L«w.  Demy  Bvo.  1883, 26s. 
"  A  Tory  creditable  effort  hat  beea  mado  to  condenae  and  abiidve,  whieli  haa  bean 

ausoamfut  whllit  tba  completeneea  of  the  work  haa  not  been  ImpaAred."— fan  new. 

Wigram's  Justices'-  Note  Book.— -(  untklning  >  ihart 

account  Of  the  Jiuisdiotion  and  Dnties  of  Joatifua,  and  an  Entome 

ol  Criminal  Law.    B7  W.  ENOX  WIGBAM.  Esq,  Banister-at- 

Law,  J.F.  Middlesex  aitd  Wwtmiaster,    Thitd  BtUtion.    With  a 

eopiana  Index.     Boyal  ISmo.    1883.  12a.  Sd. 

"  We  ha*e  looDd  In  It  all  tha  Information  which  a  JuaUoa  can  require  aa  to  racemt 

leglilatla(i."^ni  nnu. 

-lUa  to  altoathsr  a  capital  book.    Mr.  Wlgnui  ia  a  noJ  lawyer  and  ■  goad 

"  Ws  can  ^oou^ily  reoonueDd  tba  nltn 


LAND  ACT.— Sw  "Settled  EsUtea."_Mlddleton. 
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»  STEYXtrs  AMD  OOSS  ULW,  PUBLIOATIOSS. 

LAND  TAX.— Bourdln'B  Land  Tax.— An  Bxpodttoa  of  Oa 
Lwd  Tu  ;  iM  AnMHiait  Hid  CoOsatiaD,  wiUi  »  jhhiiiinKt  of  th* 
ri^ti  coofored  by  ttw  lUtdei^tkiB  Aote  Br  MASK  A.  BOUB- 
DHf  (lBt«  BsgMiw  of  Idcd  Tax).    Seookd  KfHtfam.    ISTD.        4i. 

LAHOLORD  AND  TENAtfT.—Woodf all's  Law  of  landlord 
and  Tenant.— WUi  a  foil  CMleodoo  of  Pieoadanta  and 
Fonu  of  Frocedore.  CoBtaiiuiig  also  an  Abstnet  of  Iieadinc  Pt» 
Mriti<HMt«ndTaUatef  Mrtn  enatonaoftbeOaaattj.  Tw«Ulh 
IMlaic.     In  vbUl  Ike  Pneedonta  of  Leaaea  hara  been  pariaad  tad 

Mtbuged,  vith  tba  rintrt of  L.  O^  O.  BoU>iBa,  Eaq.     Bf  J.  M. 

LELT,  Baa,  BanM«r«t-T.nr.     Boyal  8vo.    18&I.  II.  Uc 

-IbaadMr  lu«  ingadMl  <IAcM*  mAmrTUd  igUaKtlto  mUOtj  ia.  Bdinc  lla 

■ock  w  pacteet  u  p<mAi&'— aiidlgn' AyrMi 

LANDS  CLAUSES  ACT9.~Jepson^  Lands  Clauavs  Con- 
solidation Acts;  «ilkIi«iai>a%P«nM,ftTaUaorCaati.  Br 
ARTHTJR  JBPaOir,  Eml,  BwrialK^A-Laiir.  D«pdt  dnx  1890. 1S& 

"  Tba  tnA  DondudM  with  ■  numUc  of  fonu  ud  ■  nm*lk>U7  ffiwil  IndBX.'— 

"AitM-uwahaTabMnkbbtD  diMonr,  al  tkadidAna  kaiabMB  ^afiTl,  M* 

Oa  tfMt  of  tton  ownatlr  gmo-'—fw  Awa^ 

LAW  UST^-Law  List  (The).— Oonf^iBg  tha  Jndgea  and  OBo^ 
of  the  dil[«caBt  Oowta  of  Joatloa,  Coonad,  Spoeial  Flaadai^ 
Dntt— an,  CaBmyaMaB,  BoMtOM,  IMaili^^  in  Bwda*! 
BktWalaa;  ttia Cfaonlta,  hdgaa,  Tl«Mwa%  Bagiafann,  al 


Magiitntea,  Officul  Bacedven  under  die  Baokraptcj  Act,  Lnr  MM 
Vablia  OfBoaa  in  T-^-gi-— <  and  the  Coloulaa,  Foralfn  Imtr*  witk 
theii  Bogllali  Agenti,  SherUb,  UDder.Sb«riib,  and  Qtaz  liapaUtt, 
OeAmot  tliePeaoe,TinniGb«k%C<iRmen,ftc  Jtc,  and  Comndi- 
ritaan  tor  takkg  O^tb,  Convflyanaara  haetUng  in  En^wd  under 
CeitiUcaUa  obtained  in  Sontlaad.  So  tw  aa  idataa  to  Special 
Fleadera,  Dnftanen,  OonTeywwera,  8ollcIt>)n.Praetoii  and  NotarfM. 
OonpUed  b7  JOHN  SAMUBL  FUBCELL,  of  tin  biland  BavMUta 
Offioe,  Somenat  Honaa,  Eefrfatrar  of  Stamped  CertUisataa,  and  «f 
Joint  Stock  Coouank^  and  PubUdied  bj  ^u  Anllioritj  of  tta 
ConmiMionan^^ilaBdSvrenne.    1864.    (Ifita^U)    ID*.  ««L 

LAW  RiPOBTO.— Av«Tla»r*»*<*"«**-^»^"«*»'**  Beporta. 
Price*  on  applicatloii. 

LAW  STUDENT*S  ANNUAL.— ri*  "EimminatlonGoidea. 

UtW  SUIT.- The  Humourous  Story  of  Farmer  Bump- 
kin's  Law  Suit.  By  RICH4ED  HABBIS.  Bairiater-at. 
Law,  AutboT  of  "Elnti  on  Advocacy."    Second  Bditioa.    Boyal 

"  JToat  otUis  ■tdBdlng  grlerani™  rf  mftcM  flnd  ■  plH«  tn  Hila  book.'-i«»  Aml 
tA¥rTER'SeOMPAHIOtt.— T«fc-HarT." 

LCAOINQ  CASES.-Ban's  Leading  Cases  on  the  Law  of 

Torte-withNotea.    E«»B<Ihr  W.B.  BALL,  LL-R,  Eaq.,Bairit 

teTHrt-Lkv,Aalkarof  "PtindflesaClbdaaiidContnctB."    Boyat 

»»o.     188*.  SI* 

Haynes'  Student's.  Laadlna  Caaes.    Being  aome  erf 

the  Principal  Deduoni  af  tbe  Conito  in  Conatitabmial  I^,  Ctan- 

monLa'ir,  Conveymring  lad  EqniW,  FrobnB^  Dtrtwm,  Bf^tra^Bj, 

and  Crin^tul  Law.    Wilk  Notes  (cf  the  nee  of  StodantB.    Seoead 

'     EdiUon.    Bj  JOHN  P.  HAYNE8,  LL.D.  {luAt/nmi 

"Wlll»w«o(F<«o«IW.'«t'«»'*»»"rfarta,fc*P««»*—    BtaKMaaan 

Om.vOlBttiuaiimclta.'^I.n'tlmm.  

"Wetbtnkihuthiihookwina^rtf*""^ *•  *■*  "  ■■^"lywa 

■naac^  (Or  ntttmoe."— i<u»  JtmaL 

V  .iU*tandaniXaw  Woiit  art  Jt^iitBlo(l,UUm  calf  a^<iAtrtimiimri. 
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88  gTBVBHS  AITO  BOHS'   LAW  PUBLICATlOtlS. 

MASTER  AND  SERVANT.— Macdonell's   L.BW  of  Master 

and  Servant.    pMi  I,  Common  L«w.    Pmrt  II,  Statate  Lkw. 

By  JOHN  UACDONELL,  M.A.,  Esq.,  BmrrUteT-at-I^w.    Damj 

Sva     18S3.  IL  St. 

"Mr.  JbcdimeU  Lu  done  hli  work  tbaidigblv  imd  well.     Ha  hu  nldaitlT 

bgstovad  Knut  ta»  ud  IubciiT  on  liii  Uik,  uid  tu,  thareron,  produad  m  *w( 

which  wUlbeotrfslnluato  theprutltlDaer.    Ths  InfarnuHan,  too.  ti  traxoMd  to 

m  m«t  frccdulble  form." — Lam  Tbta,  Juiuary  S7.  13S3, 

MATOR'S  COURT   PRACTICE Candy's    Mayor's  Court 

Practice.— The  Jmlidktion,  Procea,   Pnctfce,  uui  Mode  tt 


GBOBOE  CANDT,  Ski.,  BHrliter-kt-LKw.  Dem;  Sto.  1879.  14i. 
MNCANTILE  LAW.— Russell's  Treatise  on  Mercantile 
Agency.    8ei»nd  Edition.    Svo.    1873.  lii. 

Smith's  Compendium  of  Mercantile  Law.— NIadi 
Bditicni.  Bt  G.  M.  DOWDESWXLL,  dI  On  Luei  Tsnjde,  Btq.. 
one  of  Her  MftjcMy'i  CoohhI.    Bo]«1  Sto.     1877.  U.  18*. 

Tudor's  Selection  of  i.eading  Cases  on  Mercan- 
tile and  Maritime  Law.— wltliNotcii.  B;  0.  D.  TDSOB, 
Xeq„  BMTltter.at.Lkw.  Third  Edition.  Bo;>l  Svo.  1384.  Si.  2*. 
Wilson's  Mercantile  Handtaooli  or  the  Liabili- 
ties of  Merchant,  Shipowner,  and  Under- 
writer on  Shipments  by  General  Vessels.  By 
ALEXANDEB  WILSON,  SoUdtor  ud  Notvy.  Bojd  ISmo 
1883.  Oi^ 

METROPOLIS  BUILDING  ACTS— Woolrych's  Metropoli- 
tan Building  Acts,  togethei  with  such  clauwa  of  the  Mete- 
polii  MMUttement  Act*  m  man  puticululy  ceUte  ti  ''  "  *"- 
'   U,with  Notea  ai'  " ""-''  "J'"-      -- 


AeU,  with  Notea  sod  Forms.    Third  Edidoo.    B;  W.  H.  MAC- 
NAMABA,  Etq.,  Burirter-kt-I^w.     12mo.    1882.  Ilk 

"■Wtai.jmtt\jnconaaimd  thlinew  edition  to  tbo«  who  hire  to  And  tbdr  wv 
uwDg  tbtM  ■tatube."— fV  BuMtr,  Utrtb  31. 1S83. 

MEXICAN  LAW.— Hamilton's  Mexican  Law.— A  caaid^ 
tion  of  Mexkan  Legiilation  mflectine  Fonigiiera,  BightB  of 
FareigneiB,  Commerdu  I^w,  Propeitj  Real  sod  Penona^  Bigfats 
PeitaiAing  to  tbs  InbaUtante  of  the  BepibUc,  ftalea,  Picwx^rticn, 
MoTtjiset,  Ineolveiu^,  Ueni,  Bighta  of  BoalMUtd  aod  Wifc^  Dona- 
tiona.  Dower,  Quit-Ivent,  Leases,  Inhsiitaocc,  Commen»tl  Com- 
paoieSi  Fartoenhip,  Agency,  Corpoiations,  tc  ;  Prooedora,  Attadi- 
mcnt,  Levy  UDdw  Bie^tloD,  Prapertj  Exempt,  Begisby,  Ac ; 
Land  Laws  aod  Water  Bights,  Mexican  Conatitatiaii,  Jnrisdietion 
of  Ckmrta,  Writ  of  Ampaio,  iSxIncta  from  Treatieii,  Muicati 
DecisioDs  of  Federal  and  State  Couita,  and  Meiican  wi"'"B  Iaw. 
Annotated.  By  LEONIDAS  HAMILTON,  Attomey-at-lAw. 
Demy  Svo.     I8S2.  IS*. 

MINES.— Rogers'  Law  relating  to  Mines,  Minerals 
and  Quarries  in  Great  Britain  and  Ireland, 
witli  a  Smninaiy  of  the  Lam  ef  Foreigii  States,  kc.  Seoosid 
Edition  Enlarged.  By  ABUNDEL  BOGEBS,  Esq..  Jndgv  of 
Cmmty  Courts.    8»o.     1878.  _  H.  lis.  9d. 


Ul  pnm  InnluaUa  •*  >  wuk  of  iscsl  n 
IRlTIES.— '  - 


MONEY  SECURITIES.— Cavanagh'B  Law  or  Money  Secu- 
rities.—In  Three  Books.  I.  Personal  SocoritioL  IL  Sfcncitfes 
onPropeity.  HI.  Ulsodlansons;  with  an  Appendix  of  Statntsa. 
By  C.  CAVANAGH,  BJs  T-T..B.  (Lond.).  of  the  Middle  Temple, 
Stq.,  Barrister-at-Law.    In  1  vol.    Demy  8vo.     1879.  alt. 

"  in  adnilnUe  aynoials  ol  lbs  whale  law  uid  pncUca  with  ngud  to  aaauiltlo 

o(  nsiy  •DTt.'-.^alard^  JlnlHf. 

*,'  JIIUaiulaniLawWoriaartieftin3bKt,inla«nUfandot/itrbiiidliigt. 
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MORTQAQC— CooM'b  Treatise  on  the  Law  of  Mort- 
gage.—Foarth  Edition.  Thonnighly  raviaad.  By  WILLIAM 
WYLlT3  MACEE30N,  Em).,  one  of  Har  lUierty'a  Conn*^ 
In  1  Vol.  (1436  pp.)    Boyml  Sto.    1680.  iL  Si. 

"Aoomplrte,  tw.md  piMtloal  HoHm  for  the  modern  Itwyar." — irnWiiiliiii'  '■■mal. 
"WUlbatouadk  nliuble  addition  lathe  Ubnry  ot  anrj yncOMins  kwTw.'— 

MUNICIPAL  CORPORATIONS.-Lflly's  Law  of  Municipal 
Corporations. — Contklning  tba  Unnioipal  Corpontion  Act, 

1882,  ud  the  EiuctmsDta  incorpoutsd  tfaerewitb,  vitb  >  3slection 

of  3upptemeatarj  Eoftctmenta,  includine  therein  the  Electric  Tjght- 

ing  Act,  1882,  with  Note*  thereon.    By  J.  M.  LELY,  Esq.,  BKr> 

rUtOT-Bt-Law,  Editorot"Chitty'*SUtute«,"  Jtc.  Demy  8vo.  1883.  15j, 

"  An  ndniiriiblfl  edition  ot  one  at  the  mont  Impurtant  consoUdatlag  ititutca  of  the 

joBr.    .    .    .    TheeumTnary  ti  tersely  written,  mid  the  notee  appear  to  be  to  the 

point.    Motblng  requlrsd  for  the  due  undantuuUnfl  ud  working  o[  the  Act  leemi 

to  ha  ibMoit"— lait /mimai. 

NAVr.—Th ring's  Criminal  Law  of  the  Navy,  with  an 
Introdnotwy  Chutor  on  the  Evly  State  and  DiadpUna  of  the  Nstj, 
the  Rnloa  of  Bndenoa,  and  an  .^ipendiz  oompriamg  tl>a  Naral 
DbcipUne  Act  and  Piaotical  Forma.  Seoond  Edition.  B* 
THEODOKE  THRINO,  Baniater-at-Law,  and  C.  E.  OIFFORd, 
Aaaiatant-Payniaatar,  Boyal  Nai?.    ISmo.    1S77.  lit.  ed, 

NEOLIOeNCE— Smitli's  Treatise  on  the  Law  of 
Negligence,  with  an  Introduction  and  Notea.  Second  Editjon. 
B;  HORACE  SMITH,  BJL,  ^.,  Banlater-at-Law,  Beoorder  of 
Linooln,  Editor  of  "AddleOBon  Gmtiacta."  [In  lit  prat). 

NISI  PRIUS.— Roscoe'B  Digest  of  the  Law  of  Evidence 

on  the  Trial  of  Actiona  at  Nisi  Prius.— Fifteenth 

Edition.       B;   UADBICK  POWXLL,   Etn.,    Barrirter-at-I^w. 

Unthtprtu.) 

NOTARY.— Brooke's  Troatiae  on  the  OfTiee  and  Prac> 
tice  of  a  Notary  of  England.— With  a  full  oollection  of 
pRoedenta.  Fomth  Edition.  By  LEONE  LEVI,  E^.,  F.S.A., 
of  Linooln'i  Inn,  Banirtar^at-Law.    8to.    1870.  IL  4a, 

OATHS.— Bralthwaite'sOathsin  the  SupremeCourts 
of  Judicature. — A  Mannal  for  the  nae  <^  OommiHsioQan  to 
Admlniiter  Oatha  in  the  Snpmnie  Cooita  of  Jodloature  in  England 
and  Irelanil,  4c.  Fourth  Edition.  By  T.  W.  BRAITHWAITK, 
of  the  Central  OfBoa.    Fcap.  Sto.     1881.  4i.  ed. 

"  T^e  rofncDIied  piidd  of  orjmmliaianera  1e  adnieliter  oetha.~ — SetiiOw**  JmtrtaL 

PAMPHLETS.-The  Battle  for  RighUDarKampf  um«  Rooht). 
By  GEHEIM-JUSTIZRATH  Db  VON  IHERING,  Profewor 
Her  Rechte  zu  G>ttingen.  Transited  by  PHILIP  A.  ASH. 
WORTH,B.A..Eaq.,BaiTiateT.at-Law.  Royal  12ma  1883.  Na2i.6ii. 

PARISH  LAW — Steer's  Parish    Law^:  baiog  a  Digest  of  the 

Law  relatine  to  the  CiTil  aod  Bcctesiaatical  QoTemmant  of  Farlihea 

and  the  Kelief  of  the  Poor.     Fourth  Edition.     By  W.  H.  MAC- 

NAMARA,  Eiq.,  Barriiter.at-Law.    Demy  8to.     1881.  16f. 

"  An  eiceodio^l;  uJeful  compendium  of  Pariah  Idw.'  — Im  lima. 

PARTNERSHIP.— Pollock's  Digest  of  the  Law  of  Part- 
nershlp.— ThirdEdition,  By  FREDERICK  eOLLOCK, Kaq., 
BuTi>teT.at-Law.     Author  of  "  Prinoiplea  of  CoDtraetat  Law  and  ui 

EijQiiT.''     Demy  8vc.  (/n  the  prut.) 

"Of  the  execution  ot  thv  wbik,  we  mn  ipeak  in  teimi  of  the  Ugfant  pnlM.    His 

lanriiiiKe  ieelmi^e,  conoiiMi,  and  eiear." — Lam  Maooimt . 
"Ilr.  Pollock  1  work  appMn  endnentlr  aatufutorr    ...    the  book  le  prali 

worthj  In  deeign,  Hhalari/and  eoni|ilete  In  execution. ' — Sodipiief  Rtrim. 

*.*  AUHandardLcMW«rk*anh^iiiatodc,mlauoalfiido<litrbittdiitgt. 
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PATCMTS. — Aeton'e  <T.)  Patents,  I>ealgns  and  Trade 
Marks  Act,  ISSS,  ^nXh  Sotm  and  Indei  to  tiie  Act,  Rule* 
and  Yanm.  By  THEODOBE  AMTOS,  Q.C.,  <d  liocoln'i  Inn. 
Bofkt  ISmo,     1S84.  6(. 

Munro's  Pat^ts,  Designs  and  Ti>ade  Marks 
Act,  1883,  vith  the  Raleiuct  Iiubnotioiu,  togatlwr  adlli  Flnd- 
iugB,  Ordan  and  Precedenta.  B;  J.  B.  CBAWFORD  MT7NBO. 
of  the  Middle  Tem[da,  En.,  BcrrivteT-AMjnr.  Royallimo.  l<k.  SiL 
Thompson's  Handbook  of  Patent  L,aw  of  all 
C  OU  n  t  r  ie  s.— B;  Wm.  P.  TVOMTSOK,  Head  of  tlie  tntetntional 

Patent  Office,  LiveipoiiL    Siitii  Bditiou.    JSaia.    1864.    Ad;  2m.  Hd. 

nWM^Turnei's  Contract  -of  Paiwn,  as  it  eota  at 
Common  Lav,  and  «  modSfied  b;  tbe  Facton*  Anti,  flu  Pawn- 
broken'  Acte,  and  other  Statntea.  By  FRANOIB  TUBKKR,  En, 
Bantater-at-lAw.  Second  EdifcMa.  avo.  188S.  1&. 

Turner's  Pawnbrokers'  Act,  I87S.— mUi  Etfhmattj 
Nota.  ^  FRANCIS  TURIO:B,Eiq.,BBinteT-K(4jaw.  TfaM 
Edition.     188S.  At,  21.  6(1: 

HMRETUITIES.— Marsdea's  Rule  ageiiut  Perpetui- 
ties—A  Trertiw  on  BeawtMiMi  in  limitaUan ;  oitk  a  di^>tsT 
on  Aacnmnlation  ud  tbe  TkaUwoti  Act.  Bjr  BBGINAXJ)  G. 
MARSDEN.  Eaq.,  Banuter^t-I^w.    DesT  Sto.     1882.  >6«; 

""  KandiiD'a  woA  1*  aotlUed  to  be  nllgd  ■  new  ons'bolli  to  towtnunt  ud  In 
.  H«  ha*  handled  a  dJMcult  «ilblwt  with  tatelHeMiM  md  eitanttm. '    I—  Timti 

lONAl.  PROPERTT.—Sliefirwood's  Concise  Abridg- 
ment of  tiie  La'w  of  Personal  Property;  diowing 
n^rUcaUy  ite  Brandni  and  tbe  ntlaa  bf  wtaet  it  ia  bM.  Bj 
J.  Jl.  SHEARWOOD,  Maq.,  Banuter->t-LaM.    1882.  E*.  M 

""  te  etfCepUfclfl  to  taajij  atodent^  ■■  glrlnf  thflm,  In  lif^  a  nadj^nade  not* 


nmi 


Smith.—  File"  Real  Property." 
PlfADMC— Allen's  Forms  of  Indorsements  of  \Vrit& 
of  Summons,  Pleadings,  and  other  Proceed- 
ings in  the  Queen's  Bench  Division  prior  to 
Trial,  pursuant  to  the  Rules  of  the  Supreme 
Court,  1 883 ;  with  IntrodQction,  ihowing  the  principal  chaugw 
introduced  hj  theie  Roles,  and  a  Supplement  of  Rnlee  and  Forma 
of  Fleadinoi  applicable  to  the  ether  DiyiucHw.  By  GEORGE 
BACOHALLEN,  Eaq..  Bpednl  PieMler,  and  WILFRED  B. 
ALLEN,  Eaq.,  BaRtatai>«t-Iiaw.    Royal  12mo.    18S3.  ISf. 

*'  A  most  excellent  hudbook  end  guide  to  those  who  an  caJlad  upon  to  frama  In- 
donnoent*  and  plemling*  under  ttie  new  (jaten.    ...    A  work  wUch  will  be  mj 
Mfnl  to  muM  KbbI  Bnwtltion«.'^9i>IMton'  JtmmiU,  NowibB  10,  188*. 
"  The  Isamed  authon  be^  done  tinlr  work  wqU  and  ^ugfiy  a  laq^  jauinber  ei 


BuUen  and  Leake's  Precedents  of  PleadingB* 
wltfa  Notaa  and  Rnlei  idating  to  PleMling.  Fonrth  Ediboo. 
By  TBOMAS  J.  BULLEN,  Baq.,  ^^cial  Pleader,  and  CYRIL 
DODD,  Eaq.,  SM(irter.et-L*«.  Pait  L  Royal  ISmo.  1881. 
iPartll.intheiirai.)  1L4*. 

POISONS.  —  Reports  of  Trials  tor  Murder  by  Poi- 
soning; by  Pruasic  Acid,  Strychnia,  Anti- 
mony, Arsenic  and  Aconltine;  Insluding  the  triala 
of  Tawell,  W.  Palmer,  Dove,  Madanne  Smith,  Dr.  Pritchaid, 
Smetharat,  and  3>r.  Lainaon.  With  Chemical  Introdnctjoniiand  Notaa 


the  Poiaon^  axed.  By  G.  LATHAM  BROWNE,  E*q.,  Baiiirter- 

Law,  and  C.  G.  STEWAtOT,  Seniar  AadataM  in 

of  St  Thomaa'a  Eoantal,  ftc    Demy  Bm.     1688. 


"Tho  work  wHI  bn  foujia  lilke  iwrfifl  to  ttin"  lawjet  *■  - 
*.*  ^artawrfanf  JawWeriti  art  fa7»<t»«oBt,ti*  Jwaeay— Tartar  WwJaijfc 
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POWERS.— Fa rw ell    on    Powers.— A    CoodM   Traatin  oe 

Povan.    By  GBOBQB  FAfiWXLL,  KA.,  at  lincxdn'i  Iim,  Baq., 

Banlit«r«t-L>w.    Sto.     ]B7t.  II.  U. 

■•  We  r*eomiB«d  Mr.  rirwall'i  book  u  anUlnlng  wflUn  m  null  eoofm  whu  wmM 

Mtervtas  ban  tatHHoibtoailDtlMpafMOf  iHudndiiifMBtiwlBf  npocu.* — TluLmt. 

PROBATE.— Browne's  Probate  Practice:  & TMattn on th* 
Prindples  and  Practice  of  the  Conrt  ol  Probate,  in  Coataitiaiii  and 
NoD-Contantioa*  BniinsM.  Bevued,  enlarged,  and  adapted  to  the 
Fraotloeof  the  High CoHrtol  Jtuticein  Piobaie  boBiDeM.  BtLi.IX 
POWLBS,  Banri«ter-at-L*w.  laolodlng  Ptaddeai  Diractuuu  to 
SolJdton  for  ProoeedLigi  In  the  B^IA;.  By  T.  W.  H.  OAKLET, 
of  the  Piindpal  Bagiiby,  Soiaenet  Himu«.  Sva  IS81.  It  lOt. 
'•  Thli  edition  vOX  thm  mipih  the  pruUUDDan  In  both  bnndiei  ol  the  pnUmtkn 

with  lU  th«  Islamutlaii  ait  Ukay  may  nqulra  In  Donnaotlon  with  tlw  pnhal*  of 

wllla.-^l»<  nna. 
"iDltopreMntronnthli  li  undoubtsdl;  the  mot  complate  work  00  the  Pnotlaa 

of  the  CoDit  of  Probate.    ....    TUa  iM  irtltotl;  >  inetlal  book.    No  prbulple 

of  law,  itatuts  or  fona  whlah  oould  be  of  Hrrloe  to  the  pncttUoaer  to  th*  PnilM* 

DlTlalDn  appeal*  to  hare  been  omitted.'— rAe  Zaa  Tiina. 

PUBLIC  HEALTH.- Chambers'  Digest  of  the  Law  re* 
lating  to  Public  Health  and  Ijscal  Govern- 
ment—With Note*  of  1260  leading  Oawa.  The  Statntea 
fai  tan,  A  Table  of  OfFenoe*  and  Ptmiahmenti,  and  a  Uopkraa 
Index.  Etahtb  Edituin  (with  Sopplemant  ooR«eted  to  Febnuij  S, 
1S83).     Imperial  Sto.     ISSl.  U  14*. 

Or,  the  abore  with  the  I^w  relating  to  Highways  and  Bridfcoe.  31. 

PUBLIC  MEETINGS.— Chambers'  Handbook  for  Public 
Meetings,  inniaiUng  Hlnta  aa  to  tile  Bnmmonlng  mkI  Manag«> 
ment  ol  tbem.  By^OBOB  F.  CUAUBBBS,  Bw].,  Bantatv- 
at-Law.    I2ma.     1S7S.  Ntt,  2i.  M. 

QUARTER  SESSIONS.- I-eemi  no  A  Cross's  General  and 
Quarter  Sessions  of  the  Peace.— Their  Jnriadietion 
and  PractiM  in  other  than  Criminal  matter*.  Second  Edition.  »f 
HORATIO  LLOTD,  Baq.,  Jadp  or  Oonntj  Conrta,  and  H.  7. 
THUBLOW.  Baq-,  Barriaterat-Law.    Sto.    1878.  11.  U 

Pritchard's  Quarter  Sessions.— Hie  jQijBdlaiion,PtM(io* 
and  Prooedore  of  the  Quarter  SeMioni  In  Orhnlnal,  Ciyil,  and  Appellate 
Hattwa.  ByTHOa  SIRBELLFfilTCHARD,  of  the  Inner  iWpl^ 
Eaq.,  BaiTfater.at-L«w,  Baoordai  ol  Wenlook.    e*o.     ISIS.    SL  St. 

RAILWAYS.— Browne  and  Theobald's  Law  of  Rail- 
way Companies.— Being  a  Collection  of  the  Acta  and  Orden 
relating  to  Bailway  Compaiiiw,  with  Notea  of  all  the  Caaee  decided 
thereon,  and  Appendix  of  Bje.I«wi  anil  Standing  Oiden  of  the 
Hoiue  of  Cotnmona.  By  J.  H.  BAL?OnB  BBOWHB,  Em., 
B^letrar  to  the  Railway  Commimtonert,  and  H.  8.  THEOBALU, 
Etq.,  Banisten-at-I^w.    I>emy  Bro.    1881.  11. 12l. 


whole  law  of  TallwHa." — HU  Tfaa. 
'  tafuUunent. 


ecnted  the  profeaalon  and  the  pubUc  with  tlM  moat  Mni^e  lufonnatlon  to  b«  found 
whether  the;  want  to  know  bow  to  itart  a  railway,  how  to  fnune  Ite  bfO-lawi,  bow 

te  work  It,  how  to  attuk  It  for  Injui?  to  penon  or  jKOpertjf,  or  how  to  wlml  It  up." 

RATES  AND  RATINO^Castle'B  Practical  Treatise  on 
the  Law  of  Rating.  Seoond  Edition.  By  EDWARD 
JAMEB  CASTLE,  of  the  Innei  Temple,  Eaq,,  Bairlater-at-I^w. 
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BATES  AND  RATINa— a"iM»«<- 

Chambere'  Law  relating  to  Rates  and  Rating ; 
with  aapedkl  referanoe  to  Uw  Powanuid  Dntka  at  Bate-bTj^ 
Loc4d  AtUboritiM,  and  tbdr  OOoan.  Being  the  atstatea  in  fnfi 
Md  brM  SotM  of  S50  Cmm.  By  O.  F.  CHAMraOtS,  Bi^ 
BwiWer>at-I«w.    Imp^  Sto.    18^8.  Jitdwot  to  lOi; 

RIAL  EBTATC— Foster's  I^w  of  Joint  Ownership 
and  Partition  of  Real  Estate.  ^EDWABD  JOHN 
70BTKR,  ILA.,  ImU  of  Uaoolnh  Inn,  BiiibtOTHit-I«w.  8ra. 
ISn.  lOi:  Od. 

REAL   PROPERTY.— GraanwroocTs  Real   Propartv   Sta- 
tutes.   Seocnd  EdiliDO.      Bj  HABBY  GBBBNWOOD,  ILA^ 
Baq.,  DaihtM  »l  I^w.                                                     (/■  dc  prw.) 
X^ake's  Elementary  Digest  of  the  La^fv  of  Pro- 
perty in    Land.— GooMtai&K :  Intiodtiodon.     Part  L    Ite 
S<nraei  at  the  L«v.— Part  IL   Erttte*  in  tjaad.    ^  STEFHKN 
UABTIN  LEAEB,  BHil(ter-at.lAw.    »to.    1874                 U.^ 
Shearwood'ti  Real   Property.— A  Condee  Abridgmot 
of  the  I^w  of  B«d  Prc^wT^  and  an  InbvdnBtJmi  to  Cunrejandng. 
Xtedgnad  to   '"-''"■-t"   the   mbjact   fa    Stodenti   pi^winK  for 
•HT.min.H.™  (inoDrpcratlnc  tbe  ohaogea  effected  by  the  Coanj- 
ninins  Act).    By  JOSEPH  A.  BBXABWOOD,  of  Unooln'a  Inn, 
Eui.,Barri>teT-at-L»w.    Seoond  Edition.  DemySn.   I8SS.    7a  Od: 
'  W»  haulilfH ■ "'  '    "      ■--•-- ■-— ■  — 


party  And  waTByBDctnff,  ftdvi^^  tli«m  tonad  tt  after  •  pvmal  of  a4 

AorUj  tnfon  odIiib  In  lor  tin  auDliuttkaL  "—J-ar  AiiJHri  JtmymL 

"A  107  Ditful  lUtl>iR>rk,puticillarl;t«*tuilsntaJu*tbafcntbair 

"  beallaiUr  adAptad  t«  tta  pomae,  u>d  ia  t>  Sh  prMeat  adtUiiB  lauuftlil  w«D 
down  to  dato.'— £<w  Jfagaiiai. 

"  A  my  aicellaut  apsdman  ol  a  atudanVa  manna]."— Idv  AainisI,  Hay  K.  IBB. 
"WPl  ba  found  Daefnl  t»  a  (lapIdiirataM  to  tba  itndy  of  man  iijui|aiiiMMrt*a 

Shalford'B  Real  Property  Statutes.— Ninth  SiffiioB. 
B7T.  H.  CABSON.  E^,  Baiilrti  at-Ijw.  (Atf&cproa) 

Smith'a  Real  and  Personal  Property.— A  Con- 
pBndiani  <rf  the  Law  of  Baal  aad  Panonal  Pnpartj,  nnarilj 
eonnaoted  with  CoaTCTanoiag.  Ttwignid  aa  a  aacanlt  oaak.  tar 
Stndoala,  aM  aa  a  dtgart  cjf  the  ^gat  naafal  laim^  li>  Piacti- 
tiaiieM.  Br  J08IAH  W.  3HITB,  B.CJ:^,  <).&  Sixth  JBdition. 
(EnlargBd,  and  embodyine  the  alterationa  made  hj  the  loeoat  ffia- 
totaa.)  B7  the  ATTmOB  and  J.  TBUSTBAH,  LL.1L,  of  Lin- 
coln's Inn,  fiaiTM«T4t.Law.  2  voli.  Sto.  (Ntmris  raidf.)  2L  Sa 
"  Ha  haa  ilnii  to  tta  iMdtai  a  book  wkkk  ki  nay  nad  OT«r  and  onr  aiata  witk  pnOi 
■ad jil  waai  ■■"  —I—  TlaiK. 
^  Aa  work  tiaara  ai  vol,  *a  tktak,  b*  loand  4 1«7  |MU  la 


REGISTRATION.— Bro'wne*S<G.Lathom)Parllamentar7 
and  Municipal  Registration  Act,  1878  (11  A  ti 
Tict  cap.  20) ;  wUh  an  Inbodnctlon,  Hotm,  akd  Adatioaal 
Forma.  B7  G.  LATHOM  BROWNE,  of  the  Middla  TmfK  Ba^ 
Baniater-at-Lsw.    ISmo.    1S7B.  U.  W. 

Rogers.- y>A  "  Eleedoaa." 

RfiOISTRATION  CA5E&— Hopwood  and  Coltman'a 
Registration  Cases.— ToLI.(18e5-lg72).  t/d.3Llt$.  Odf. 
TdLI^.  il878-187S).  Iftt,  21.  lOa  OaU. 
Coltman's  Registration  Cases.— Tot.  L  Part  L  (187) 
—80.  Na.V)t.  PartH{ie80).  if«*,fc.flA  PartIIl(1881).  iVdifli. 
Fat  IV.  <18S2).    Ifet,  la 
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SHERIFF  LAW.— Churchill's  Law  of  the  Office  and 
Duties  of  Ihe  Sherifr,  with  the  Writs  *iid  Fonu  rdatmg 
to  Um  Offire.     Second  Edition.     By  CAMERON  CHORCHIU^  - 

B.A.,oftheIniierTemple,B>rmter-at-La'.  BcmjSvo.  1882.  U  ta 
"A  T8T7  complflte  IroatUe,'— SMiei^oft' youj'*fli, 
"  Undo'-BlkerUTfi,  And  iAvryen  geoetBil^^  wll^  Qnd  this  &  luefut  bo<A,''-  LtM  ifny. 

SHIPPINa— Boyd's  Mereha: 
Oaaai>lSd>ti<ni  of  ftU  the  Merdu 

1B64  to  1878,  IncJiudvB;  with  „ 

AnMriou  CMea,  aod  w  Appendu.  By  A.  C  BOYD,  LL3.,  Sm^ 
Buiirtsrat-Law.    Sto.     1S7S.  IL  fit. 

"  W«  MB  raecmmiiid  ttaa  work  ■■  ■ntrSMhl  Mpilln«  oftUjiiilttt  In."— C^  fiim. 

Foard's  Treatise  on  the  Lm-w  of  Merchant 
Shipping  and  Freight— By  JAH83  T.  K)ARD,  Bat- 
Tiftar-at-LMT.    Bo;p>l  Sva    1880.  BalfM^,U.U. 

SLANDER.— Odoer8.—ri(b  •'  LIbd  Mid  Slander." 
SOLICITORS.— Cordery's   Law  relating  to  Solicitors 
of  the  Supreme  Court  of  Judicature.— With  >n 
Appendix  of  Statntes  and  Biilea    By  A.  OOBDERY,  of  tha  Ii 

~       ■     -       "      -jT-at-Law.    "         

idfllfluly.  u 

lu  oollectloD  of  ouso '  —SUiciUn'  JnmtL 

Turner. —  Pt^"\iiiidonaad  Pnicbaasra" 

'Whlteway's  Hints  to  Solicitors. -Seine  >  Tnatin 

on  the  Law  reUHog  to  their  I>Dtie«  aa  Officen  of  the  High  Court 

of  Jastice;    with  Note*  on  the    Beoent  Changes   aSecting  the 

ProfewioD ;  and  a  vadt  meevm  to  the  Iaw  of  Costa.    By  A.  B. 

•      WHITEWAY,  M.A-,   of  the  Eqnity  Bar  and  Midland  CSreoit. 

Author  of  "Hints  on  Pnctioe."    Boyal  12ino.     183S.  b. 

"  A  omdH  tnatlsa  nf  utsful  lofonnslloiL"— £aw  Tima, 

"He  wrlteA  t«nelj  uid  pmcttcailj,  snd  thtr  rotni  hn  jtItiw.  If  nrrt  mhimtiTn  nf  llie 
snbjsct,  m  nixmercnu  imd  idUiUy  oipliSDod.  Tha  book  will  tltogetber  be  foanil  of 
fnat  pnotliiftl  v&lua."  — Zau  Jpitrnat- 

SPECIFIC  PERFORMANCE Fry'sTreatise  on  the  Specific 

Performance  of  Contracts.- By  tha  H<m.  Sir 
EDWABD  FRY,  one  of  the  Judges  of  tha  Hlgji  Court  trf  Jostkie 
(now  a  Lord  Jmtioe  of  Appeal).  Second  Edftion.  By  tlie  Anther 
and  W.  DONALDSON  RAWLINS,  of  linotdn'a  Inn.  fiiq., 
Bairister-at-Law,  M.A.    Boyal  Sto.    1881.  It  lA. 

STATUTE  LAW.— Wllberforce  on  Statute  Law.~The 
PrinoipUe  which  govern  the  Conrtniddon  and  Opantioo  of  Statote^ 
By  E.  WILBEBFOBCE,  Esq.,  Barrister-at-lAw.     ISSL  18*. 

STATUTES'  and  nds  «  A«ti  of  PadiainMiL'' 


ChartatoiaSO.- 


90 d  of  the  Second  Sesdon  ol  _         __ 

LELY,  Baq.,  BairiaterM-Law.    In  S  nary  tbkik  n^    Bo^  Std. 

(S,31Spp.}     1880.  ISI.  ISt 

a^plnnmet  to  aioiit,  44  £  *&   Titt.    (1881).     Bi.     46  *  48    Fid. 

(1882).     ISs.    46  it'  47  Viet,     (1883).  lit 

*.*  This  Editien  is  printed  ia  lugei  typ*  thaa  Inrmgr  TM't*T"f.  tad 

via  Inar^Md  fullitlw  far  Befttwua. 

■.*  AB tbnuimni  LiHB  WorbortktplimSloik,inimtcaIfmd1i^HmSMtt 
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TRADE   MAniCS.-a>«iw^ 

Sebastian    on   the    Law   of  Trad*    Marka,— IV 

T«i  iifTiir1nT>Tirtiiiiii11httTTTuli«iHlw.iBiIi»ll«»  I    i    ii'il 
dterewtth,  mdnding  a  efaaptir  an  OoadnlL   l^^grthtr  with  A{ipM- 


aV  UaiM  SWm  attiM,  1^0  Md  I87B,  th>  Tiwn  witk  lh> 
VnHtd  StatM,  1S77 ;  aDd  lh>  BmIm  tad  Intrae^M  mm!  la 
Fabnan,  1978.  "WWi  •  eoniow  Id^k.  Bt  JXVJB  BOTD 
8BBASTIAIT,B.CX^li:A..&q^Bnifat«r«t-Uw.8n>LlS78.U*. 

"r-TTii-r- -'■--"-"-  — "-1-^1 — -■--—- — •f- ' 

gUd  Is  MB  Hut  tlH  weUknown  wcltar  on  tnda  mut*,  Mr.  B 


M.'-^Va£j(aHh 


C  of  ita  I 


Trada  Name, 
ald«dliia«Coartiaf 
theTiytadStataof  AMvka.    ArlJ 
B.CX.,  H.A.,  In^  Bvifator4t.X«r. 


rrade  Secret,  Goodwill,  Ac^  ^- 
Um  U^twlEb^doB,  Iwila,  thaColn^^  Md 
fcMrica.    Arl^WIS  BOTD  SEBASTIAN, 


TRAMWAYS.— Sutton's  Tramway  Acts  of  the  United 
Kingdom;  iriANetvon  the Lnr Md Pnrtin^ m IMnAk- 
tinn,  Inchidlne  Ae  Proa— fingi  brtn—  tlw  OnmiMttBM,  Dimbim  at 


Studbg  Ordan  of  Parbanint,  BoIm  cf  tbaKoard  af  Tt»d«  rajatn^ 
to  TniDw»]F«,  &c^  Seooad  BditiciD.  By  HBNRT  SUmW, 
RA.,  aviatad  far  BOBKBT  A.  BENKBTF,  B.A.,  BanMa».«t- 
Xaw.  Dam^aro.  18SS. 
"Iba  book  ta  SI 

-  Broiwne     and 

TRMT8  AND  TRUSTEES.— Godefi^rs  Digest  of  tfaa 
Principles  of  the  L^w  of  Trxius  and  Tma- 
tses.- Br  HKHBT  OODSKBfH,  af  liaeola'a  Ian,  b^ 
Baariatar-at-lAiK.    Jolofc  Anthoaaf  "Ood^at  ■ndSbtrtfaLawdt 

"laadiawtoltkalH.lir.OateCBit^wr^--^' .-.^-     -     . 

atamanla  n»  bikf  aod  dMr,  and  tor  Ui  ■ 

-n  UmUUboI  o 

■B,MdUiantaa 

UHS— Jonee  fW.  Hanbiiry}on  Uses.— Sto.  U6S.  7«. 
VENDORS  ANDPURCHA8IB&— Dart's  Vendors  and  Pur- 
chasers.—4  n«tti«eMithaLaamdFtMtk»nlatiBgtoVaa. 
don  Bad  Fmohaaan  of  Baal  Batata.  By  J.  HSNlLTDAaT. 
Eaq..  tm»  of  the  Sir  Ctrnvejaixiine  Conmd  of  tha  H!gh  Omit  of 
JIutio^  Ottaonj  DtrUaa.  nfth  Xditfan.  B;  the  AUTHOK 
asd  WHJJAU  PA^tHlfB,  Aq,  WaiTTntinr  at  tiaw  3  Tok,  Bojat 
»T0.    IBM.  ttlSkM. 

"  A  tUndanl  work  Uk*  Mr.  Dnt^la  barood  (D  pnlM.'^-nr  £w  Mm*. 

ffnVBMB  *  flOVB,  lis,  OGUHOKKT  IdUl^  XAHDON;  WA~ 
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VINDORS   AND  PURCHASERS.-* 

Turner's  Duties  of  Solicitor  to  Client  as  to 
Sales,  Purehaees.  and  Mortgages  of  I.and.  By 
EDWABD  F.  TnSNBR,  Solidtoc,  IiMtarar  an  BmI  F>w>«rty  and 
CoaTejaadng,  anil  one  of  tba  Aa^ltant  BzamiDnt  fix  Hooann  to 
tha  InoarpantodlAw  Social  for  laSS-S.  Denyftra.  1SS3.   1«kSiL 

"BhlaotmmlaUal  tlwii^  ■nd  HmmVi  tharan  lucid  la  — |— w—  —J 
lAit  la  mm,  Oiougb  HiilDTtuiiaUlr  nn  bi  U«  mrk^  aUncUu  in  thair  (tjla  Mut 
amapcalttoL  — toH  JtOfutuv,  KoTambar,  IM9L 

"A  caraful  pinual  of  tiumo  lactuna  eaantft  fall  to  b«  of  gnaa  ail  iiialaaii  ta 

VOI.uIiteer"law— A'Manual'of^the  Law  regulaUng 

the  Volunteer  Porces—^j  W.  A.  BUKN  and  W.  T, 

RAYMOND,  I^qis.,  Banittera-at-Lkw,    and  C^^talna   in  KH. 

Toltmtaer  Foraaa.    Bafil  Iteo.    1882.  ilta,  S*. 

WUlS^-Theobald's  Concise  Treatise  on  the  Law  of 

VrUls.— Saoatad    EdUlM.      B;    H.   &    THBQBALD,   Eaq., 

Baifiatar^t-Law.    Demj  8vo.     18S1.  11.  U. 

"Ml   T^mllil  Im  aiaTilnlT |1tw  iTlil»aa  nf  ntartri  IniaiHiaHnn.  iwii^Uiirliii« 

lataBT,  aad  alMr  axagalUaa.'*— £av  J%artH. 

"AtMOkof  ■natabUUj'aadialM  11  baan  •■  amr  wa  (raaM  of  oaM  aart  acnad 
tadcBWt.    It  h  a«H«in  in  pmrear  waat  naaUcal  aiaflJiwia.'— SHInlwy  J>»it. 

•'bM  anBBf^iHi  biiBs  Msd,  ui  kU  walwiaat  iillii  ilnit  rirtiM  ilaaWnattiilnfl 
«at,  Ua  nrk  wnot  bU  t«  ba  of  naaUay  ollUtr.'— £«(  Kmm 

V^ caver's  Precedents  of  V/'llls.— A  aidlaatloii  ol  oon- 
daa  Ptecedenta  of  Willa,  irilh  btnidnctloi).  Notes,  and  an  Appendix 
of  BtatntoL      Bj  Ciorlsa  Wanxt,  B.A.    Foat  8va     1882.  St. 

WRECK  WQUIRIGS — Murton's  Law  and  Practice  rela- 
ting to  Formal  Investigations  in  the  United 
Kingdom,  British  Possessions  and  before 
Naval  Courts  into  Shipping  Casualties  and 
the  Incompetency  and  Misconduct  of  Ships' 
Orticera.  With  an  Introduotion.  By  WALTER  MUETON, 
Solicitor  to  tliB  Board  ol  Trade.    Denxf  Sfa     ISfil  3ti. 

WROHQSw-AddlBon.—  Vidt  -Ttorta." 

Ball.— "leading  Caaaa,"  wk  "Tottf." 

BJOi'OJaTB — A  large  atode  nm  und  aeoond4wnd. 

Prices  on  application. 
BXJsrpiJsra — MamOsi  inththttt  wmmr  at  taode- 

rate  prices  aaid  vfith  dispattA. 

The  Law  Reports,  Law  Journal,  and  all  other  Reports, 
bound  to  Offloe  Patterns,  at  Otfloe  Prlaea. 

FBiyjLTBl  JlCTB — The  PuUiahera  oftJtia  Goior 
toffua  poetess  the  largest  kru)WicotUctioni!fPrimiU 
A<ia  of  ParUamtmt  (jtttduding  PubUe  and  Looal), 
eend  can  sappl^  single  copies  eomimentiag  from 
a  very  early  penod. 

■VMX.JJ^TXOJsre.^For  Probate,  PartwnAip.  or 
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STEVENS  «t  SONS'  ANNOUNCEMENTS  OF 

NEW  WOBKS   AND   NEW  EDITIONS 

Local  and  Municipal  Government. —  Bj  0.  Norman 
Baiaig^UixAOto.Humpkrtyi,'Biiqn.,'BtniiAtx*-»t-lMW.  (/atiUprai.) 

Chitty's  Arch  hold's  Practice  of  the  Queen's  Bench 
Division  of  the  High  Court  of  Justice  in  Civil 
Proceedings,  moluding  Appeals  to  Hie  Court  of  Appeal  Mid 
UoOM  of  Lords.  Fonrteenth  Editian.  Bfliiged  and  adapted  to  the  New 
Fnotioe.  By  7V(.  IFOItt  (Aitty.Esq,  Burirter-at-Lav.  {/ntAepKU.) 

Everest  and  Strode's  Law  of  Estoppel.— By  Li»cAat 
F^i^tig  Ererat,  M.A.,  LL.KI.,  and  Edmund  atrodt,  M.A.,  Eun., 
Barriiiten-at-Lair.  (Ifeatly  rtadj/.) 

Chitty's  Index  to  all  the  Reported  Cases  decided  is 
the  •evsral  Conrta  of  Kqnity  111  Bnglud,  tbe  Privy  Conndl,  aod  the 
Eooee  of  Lorda.  With  a  aeleotioD  ot  Iriih  Caaea,  from  the  ckriiert 
period.  The  FoDJth  Edition,  wh<^  reviaed,  ndaanfied  and  bruught 
downtothedateof  pabUeationby  William  Prank  Jona,B.C.h.,M. A ^ 
aod  Bemy  Edtatrd  Hirtl,  B.C.L.,  M.  A.,  both  of  Lincoln's  Inn,  Eaqra., 
Banuten-at-IjAV,     In  6  or  S  vols.  ( YoL  II.  neatiji  rtadf.) 

Fisher's  Digest  of  Reported  Decisions  in  all  the 
Courts,  with  a  Seinctlon  from  the  Irish;  and 
referenoei  to  tbe  Statntee,  Bolea  cjid  Order*  of  Conrta  from  \7S^ 
%a  1B88.  Compiled  and  arranged  by  John  Mtat,  aBoeted  by  C.  M. 
CSiapmiii,  H.  H.  W.  Sparham  and  A.  11.  Todd,  Eiqn.,  Bairiaten- 
at-Law.  {In  tkt  pna.] 

A  Digest  of  Cases  Over-ruled,  Diseontad  from,  Queationed, 
IMiapproved,  Diftingiiiilied,  and  Spadally  Considered  t>y  the  EngHih 
Conitt,  from  1756  to  1B8J.  Arranged  in  alphabetical  order  of  tbetr 
subjects,  together  with  Extracts  &om  the  Jadgmenta  delivend 
thereon,  and  a  Complete  Index  of  the  Cviee.  By  C  W.  Mitcalft  DaU 
and  RudUf  0.  ZeAmann,  of  the  Inner  I'emple,  Eaqm.,  Barristen-at- 
Law.     PormiTig  a  Svjrplemmi  lo  At  aixitt  wor.ij,  (In  pnfxratiiai.\ 

Greenwood's  Real  Property  Statutes.— Second  Edition. 
By  Harry  Onennxiod,  H.A.,  Esq.,  BanMer-at-Law.         {In  tluprtm.) 

Heynes'  Student's  I.eadin(F  Cases.— Being  aome  of  the 
Principal  Dedfdoni  of  the  Conria  in  Constitutional  Law,  Common 
I«w,  Convejanolng  and  Eqni^,  Probata,  Divoice,  Bankmptoy,  and 
Criminal  Law.  TVlth  Note*  ItntbenseofStitdenla.  SeoandEditiOT. 
By  Jakn  F.  Hayaet,  LL.D.  (/■  tluprtm.) 

Hlndmarch  on  the  Law  of  Patents  for  Inventions. 
Second  Edition.  By  S.  Maerory,  and  /.  C.  Qraliam,  Eaqn.,  Banisten- 
at-  I*w,  {In  fnparatiiM.) 

Roscoe's  Digest  of  the  Law  of  Evidence  on  the  Trial 
of  Actions  at  Nisi  Fri us.— Fifteenth  Edition.  By  Jfoanee 
Pmnell,  Eea.,  Banister-at-Law.  (/n  tie  prtH.) 

Roscoe's  Digest  of  the  Law  of  Evidanea  in  Crimi- 
nal Cases.— Tenth  Edition.  By  Moract  SatitA,  Eaq.,  Barristor- 
at-I^w.    Eoyal  12ma.  {In  Oieprem.) 

Sebastian  on  the  Law  of  Trade  Harks.— Beoond  Edition. 
By  L.  B.  Stbattitm,  Esq..  Bairiitar^tlAW.  (/Nearly  rewfe.) 

Slater's   Law  relating   to   Copyright   and  Trade 

Marks. -By/.  iru»ai5rn<sr,EB0.,Barrister-at-Law.(A'BirIynw^.) 

Smith's  Treatise  on  the  Law  of  Negligence,  with 
an  Introductinu  and  Notes.  Seoond  Edition.  By  Horaet  SmiA, 
B.  A.,  Esq.,  Bairiiterat-Law,  Becoider  of  Uncoln,  Editor  of  "  AddiaoD 
OB  Contracts."  (Kearin  rtadu^ 

Smith's  Real  and  Personal  Proparay.- By  /osioA  IF, 
^■lilA,  RC.L,  Q.C.  Sixth  Edition.  By  thsJ*iAor  and/.  TVmtnHa, 
LLM.,  of  LjowiIb's  Inn,  Barri«tBr*t.Law.    {Ntmif  raadt.^ 

BTEVBN8  AND  SONS,  119,  CHANOKBT  LAMK,  LONDON,  W.C 
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BTETSNB  AND  SONS,  119,  CHANCBBT  LANK,  W.C. 

The  Pocket  Law  Lexicon  —Explainmg  Technical  'W4)ids, 

PliraMS  and  Maiims  of  tbe  Engluh,  Scotch  sod  Boinan  Law,  to  which  ia  iMei  4 
complete  Liet  of  Iaw  Reporta.  itith  Iheir  Abbreviationa.  S'-Rmil  Editiort.  Btiiird  ' 
anJ  Enlarged,  By  HENRY  O.  RAW80N,  B.A.,  of  the  Iniier  Temple,  In. 
BuTut«r-iit-LBw.    Fcap.  8t'o.     1S84.    Prire  61.  Bd.  limp  binding. 

*' A  wotidArf I J  llttlAloffftt  iyidifinaty,"'^ /ndemtmiir^t  Law  Btudtntt'  Jvurmal.  ' 

'*A  Terr  buidj,  complete  and  uieml  little  work."— dfrvn^  Aviof. 

Kapler's  Concise  Practice  of  the  Queen's  Bench  and  Chan- ' 

eery  Din sioni  and  of  the  Court,  of  Appeal)  baaed  on  the  Bnlea  of  tlie  SDnremc 
Coart,  188S,  with  an  Appendii  of  QoeatiODB  on  the  Practice,  and  intended  for  the  use 
of  Stadenta.     By  T.  BATEMAN  MAPIEK,  Esq.,  Bairimr-at-I^w.    Demy  Sm. 

18M.     Prire  10».  tlolh. 

Bedford's    Student's    Guide    to    the    Kinth    Edition    of 

Btephen's  New  Cooimenteriea  on  the  Laws  of  England.  Tkird  EdiU<M.  By  E.  H.  ' 
BEDFOED,  E>q.,  Solicitor.    Dumydm.    1884.    Prict  7i- Od.  cloih. 

Shirley's  Selection  of  Leading  Cases  in  the  Common  Law. 

By  W.  SlilKLEY  SIIIBLEY,  M.A.,  B.C.L.,  Esq.,  Bitrriater-at-Uw.  Stand  . 
Edition.  With  a  Sketch  of  eome  of  the  prinoipul  Changsi  iutrodooed  by  the  BnlM 
oftheeopreme  Coart,  1663.     Demn  Sm.     1883.     Price  lU.clilh. 

Turner's  Duties  of  Solicitor  to  Client  as  to  Sales.  Purchases, ' 

and  MorteaRM  of  I^d.  By  EDWAKD  F.  TURNER,  Solicitor  Lechuer  on  Sol 
Pmpeity  and  Conreyancing,  and  one  of  the  Assistant  Eiaminen  for  Hononra  to  th* 
Incorporated  Law  Society  for  1862.3.     {Pwbtl»ked  bu  permiuion  i>f  Ihe  Incorporated 

LawSocUty).    DemySvo.    186S.    PrkelOt.Gd.  rloih.  \ 

Browne  and  Theobald's  Law  of  Railway  Companies.—  i 

Being  a  OoUection  of  tlie  Acta  and  Order*  retatinR  to  Bailwa;  Companias.  With  , 
Notes  of  all  the  Case*  decided  thereon,  and  Appendii  of  Bje-Lawa,  and  Standiig 
Orderaofthe  Eoaae  of  CommODa.  By  J.  H.  BALFODR  BUOWNE,  R^iatzar  to  ' 
the  Btulway  Commiasioners )  and  H.  8.  THEOBALD,  Bh]r.,  Banut«ra-at-lAW.  ' 

In  1  vol..  Demy  »vo.     1881.     Price  11.  12a.  etolh.  | 

"Conlalnaln  a  mry  cond»  form  tbe  wbolBlanoT  nilwayi,"— Titi  tiaa.  1 
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